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TITLE 69
LEGISLATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESQOURCES

SERIES 2
IMPLEMENTATION OF OMNIBUS HEALTH CARE ACT

§65-2-1. General

1.1. Scope - This emexgerey legislative rule implements the provisions of
the Omnibus Health Care Rgt, West Virginia Code, §16-28D-1 et seg., 1888.
Under the Act, the Secretary of the Department of Health and Human Resources is
charged with the responsibility of promulgating rules to c¢arry out the
provisions of the act. The agencies subordinate to the Sscretary under the
provisions of thé Act and to whom this rule is applicable are the Division of
Health, the Division of Human Services, the Division of Employment Security, and
the Division of Workers' Compensation. In addition, section 3 o©of the Act
specifies that certain entities not within the Deparitment of Health and Human
Rasources are also subject te the provisions of the Act and ¢f this rule. Those
other entities are the Public Employees Insurance Agency within the Department
of Administration, the Division of Rehabilitation Ssrvices under the State Board
of Education sitting as the State Board of Rehabilitation, and the Board of
Trustess, which has responsibility for the state's medical schools, within the
Department of Education and the Arts. All of these governmental entities either
are invelved in provision of health care services to beneficiaries of their
programs or pay for health care services delivered to theose beneficiaries, or
both, as well as often providing many other services to the Dbeneficiaries of
these governmental entities’ programs.

1.2. Authority - West Virginia Code, §16-29D-7.

1.3. Related Rules - This legislative rule is distinct from, ©but i1is to
be read in conjunction with, other rules to bs promulgated under the
authority of West Virginia Code, §16-29D-7. One such rule. will relate to

procedures for administrative hearings; others will relate teo payment for
medical services by the departments and divisions subject to the Act.

l.4. Filing Date - Sepkembew I 1939<:

1.5, Effective Date - Sepkember L, 1089-
§69-2-2. Definitions

2.1, As wused 1Iin +this emewgerey legislztive rule, the following terms,
words, and phrases have the meanings stated below unless in any instance where

such term, word, or phrase is enmployed the context clearxly indicates that
ancther meaning is intended.
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2.2. The term "ARct™ means the Omnibus Health Care Act which is codified at
arkicle 20D, chap=sr 26 ef #he eede of Wesk Viweginia ef 353%x W. Va. Code §16-
28Db-1 et seq., as amended. T B T

2.3. The terms "Ccde of West Virginia" and. "West Virginia Code" mean the
West Virginia Code of 1231, ag amended. ’

2.4. The term "coordination of henefits" means a provision which
establishes an order in which two or-more insurance contracts, plans or programs
covering the same benaficiary pay their claims, with the effect that there is no
duplication of benefits.

2.5. The +terms "health care,” "health care services,” or "health care
treatments"” mean c¢linically relatéed wpraventive, diagnostic, treatment, or
rehabllitative services whether provided in the home, office, hospital, clinic
or anv other suitable place either inside.or ocutside the state of West Virginia
provided or prescribed by any health care_provider or providers. Such serxvices
include, amorig others, medical supplies, ‘appliances, laboratory, preventive,
diagnostic, therapeutic and rehabilitative services, hospital care, nursing home
and convalescent care, . medical physicians, osteopathic physicians,
chiropractors, and such other surgical including inpatient oral surgery,
nursing, and pcdiatric services and supplies as meay be prescribed by such health
care providers but not other dental services.

2.6, The term Thealth care provider"” means a perscn, partnershig,
corporation, facility or institution licensed, certified or authorized by law to
provide professicnal health care services in or outside this state +to. an
individual during this individual’'s medical care, treatment or confinement. Feor
the sole purpocse of this rule and the implementaticn of the Act, the term does
not include pharmacists and pharmacies. At the cption of a medical
corporation, evidenced by the filing of = statement with the director of the
Public Employees Insurance Agency and the assignment of separate provider
numbers by the state departments and divisions paying for health care services
under the provisicns of the Act, each individual providing professional health
care services within such corporaticn shall be considered as a separate health
care provider. B _ : -

2.7, The +term "life-threatening medical or surgical emergency" shall
includes an emergency posing an imminent threat of significant, permanent and

clearly recognizablée bodily impairment such as blindness or loss of limb.

2.8. The term "this rule" means the present emergeney legislative rule
which has besen designated as Title 69, Series 23

2.9. The term 'the Secretarvy" means the Sacretary ¢f the Department of
Health and Human Resources.
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§68-2-3. Purpose

3.1. The purpcese of this rule is to implement the Act, In adopting the
Act, the Legislature stated that it intended "to provide a framework within
which the departments and divisions of state government can cooperate to effect
cost savings for the provision of health care services and the payment thereof.
It 4is the purpose of the Leglslature to encourage the long-term, well-planned
develepment of fair, equitable and cost-effective systems for all health care
providers paild cr resimbursed by the public emplcoyees Iinsurance agency, the state
medicaid preogranm, the workers' compensation fund or +the division of
rehabllitation services." West Virginia Code, §16-29D-1{k). This same purpose
iz applicable to the Division of Health.

3.2.. In order to achieve this purpose, the Legislature directed that
the state must ensure the delivery of high gquality health c¢are services and

effect cost savings in the provision of health care services. The Legislature
concluded that it is in the best interests _¢f the state and its citizens for the
various state departments and divisions, including the state's medical schools,
which are invelved in the provision of _health care services and the payment
thereof, to cooperate in the generaztion of cost savings and 1in ensuring the
quality of the health care services delivered to the beneficiaries of all the

state-supported programs.
§69-2-4. Non-Interference with the Medicaid Program

I+ i3 eXpressly recognized that mo other entity may interfere with the
discretion and judgment given to the single state agency which administers the
state’s medicaid progranm. Thus, 1t is the intention of this rule that nothing
contained herein shall be interpreted, construed, or avblied to interfere with
the powers and actions of the single state agency which, in keeping with
applicable federal law, shall administer the state's medicaid program as it
perceives to be in the best interest of that program and its beneficiaries.

§69-2-5. Condition of Participation - Other Program Patients

5.1, In order to assure and to increase access to guality health care
services for all state program beneficiaries, and in particular the state's
medicaid . beneficiaries, the BAct regquires that any health care provider who
agrees to deliver health care services to any beneficiary. of & health care
program of any one or more of the departments or divisions of +the state, the
charges for which shall be paid or reimbursed by such department or division,
alsc not refuse to take the beneficiaries of znother state program because +hey
are DPeneficiaries of £haf Sther program and would have their health care
services paid for under that cther program. However, the health care provider
retains his or her or its righits to refuse to accept any patients for reasons
not related to their status as beneficiaries of such other program. Examples of
such unrelated reasons are that the health care provider is not taking any new
patients, that the health care provider zccepts patients conly upen referral and
the  beneficiary has not been referred, that the health care provider does not
practice in the field of health care service specifically needed v the
beneficiary, +that the beneficiary dees not require the health care services
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requesited, that the beneficiary is an uncooperative wpatient which fact is known
e +the health care provider through the provider's own perscenal knowledge and
experience, and similar non-discriminatory reasons.

5.2. With the exceptions noted bhelow in subsection 5.4, any health care
provider who agrees to provide covered health care services to any Dbeneficlary
of a state program shali also be deemed ke agrees to take as patlents for
covaered gervices the beneficiaries of =211 other state programs. Refusal to take
a2 particuler beneficilary or ¢lass of beneficiaries because, in whole or in part,
the individual or class of individuals are participants in a particular state
vrogram shall cause the health care provider to be in wviolation of the BAct and
this rule. ’ ’

5.3. A health care provider will be presumptively in compliance with the
provisions of subsection 5.2 of this rule, 1f T

5.3.1. The health care provider actually delivers covered health care
services to all suek beneficiaries who request swek services or refuses tgo
deliver services only for reasons not related to such persons' status as
beneficiaries undar a particular sState program as provided in section 5.1; or

5.3.2. With respect to peneficiaries of the state's medicaid program, the
health care provider actually delivers health care services +o a sufficient
number of patients who are beneficiaries of the state's medicaid program to
eguate to at least fifteen (15) percent of the health gare provider's total
active patient population. An active patient is one to whom the health care
provider has delivered health care services within the two years preceding the
date on which the determination is being made. For those health care providers
who practice in Dboth c¢bstetrics and gynecclogy, such a provider will be
presumptively in complilance with respect to beneficiaries of the state's
medicaid program if the provider actually delivers covered health care services
to all suek beneficiaries who request obstetric services, Qor to
at least =a sufficient number of sueh beneficiaries to equate to at least
fifteen (135) percent of the provider's total active obstetric patient populatieon
and, i1f the provider actually delivers codvered health care services to all such
beneficiaries whe reguest gynecological services, or to at least a sufficient
number of such beneficiaries to equete to at least fifteen (13) percent of <the
provider's total active gynecological patients.

5.3.2.1. In making a determination of the sufficient number of patients
who are . beneficiaries of the state's medicaid program toc eguate ko at least
fifteen (15) percent, nothing in this rule should be consirued as reguiring
the provider to cease delivering health care services to patients whe
are beneficiaries of other states' medicaid preograms. Frovided, however, that
in determining presumptive compliance under subsection 5.3.2 of these rules, a
sufficient number of patients who are beneficilaries of the state's medicaid
program will be equated to at least fifteen (15) percent of the provider's
active patients who are state residents. Provided, however, that the provider
shall dee2s not zefuse to take beneficlaries of this state's medicaid program as
his or her practice admits appropriate new patients. Frovided further that
the provider shall noct discriminate in acgepting patients in favor of
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beneficiaries of another state's medicaid program and acalnst beneficiaries of

this state's medicaid program because cof differing rates of reimbursement.

5.3.3. With respect to beneficiaries of the state’'s medicaid program, the
health care provider expends a subgftantizl amount of his, her or its actual
practice +time, equal %o approximately fifteen (15) percent, providing
services to patients who are benef iciaries of the state's medicaid program, or
other programs recognwzed by the Secrstary as serving indigent citizens of
the state, either in the DrOVlder s own practice or facility, or in practice
settings or =sites which are cperated or crganized by the state or ZIZederal
government or neot-for-profit corporationsfrrq;ganizations or agencies, ©r some
combination of both. rull-time and clinical faculty of teaching pregrams
recognized by the Secretary ag serving indigent citizens of the state may count
toward +the fifteen (13) percent practice time hours spent either directly
providing patiernt care in gonnection with such program ox +ime spent assisting,
consulting with, supervising or training students in the actual provision of
guch patient care.

5.3.4. For purposes of determining cempliance with the provisions of
subsection 5.2 of this rule, a provider will receive credit for good faith
efforts  *o schedule appointments for state program peneficiaries, including

meneficiaries of the state's medicaid program or other indigent care programs
recognized by the Secretary pursuant to subsection 5.3.3 of this rule,
regardless of whether or not the_prosmectlve patient actually appears for the
appointment.

5.4. The implied agreement set forth in subsection 5.2 of this rule shall
not arise in the feollowing circumstances:

5.4.1. When the haalth care provider delivers health care services to a
state program beneficiary which _are 1'mmedia-l:e:Lv needed te resolve an imminent
life-threatening medical or surgical emergency:: hewever Provided, that once
the disease or injury which caused_the emevgencv is stab111zed then further
treatment of that beneficiaxry by the health care provider will give rise to +the
implied agreement. Provided, however that the health care provider must be
willing +to deliver health care services to any state program bveneficiary which
are immediately needed o resclve an imminent Llife shreatening medical or
surgical. emergency, until the disease or injury which caused the emergency is
stabilized. For the purpose of this subsection, stabilize means resolved or no
longer requiring treatment for the specific occurrence; or

5.4.2. When a physicilan who iz on the steff of a hospital or other health
zare facility and who as part of his or her duties as an on-call staff physician
must deliver health care services +to persons who present themselves at the
facility, then if any .such person is a beneficilary of a state program the
implied agreement set forth in subsegtion 5.2 will not arise as a result of the
health care provider's deliverirg Kealth care services and all necessary follow-
up services +o that heneficiary. Provided, that the health care provider
must deliver health c¢are services as such on-call staff physician and all
necessary follow-up  servides +*to the beneficiaries of any state program
presenting themselves at the facility.  Hewever, 1if the health care provider
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delivers health care services to that beneficiary for an unrelated ccndition as
part of the health care provider's private practice, then the implied agreement
will arise. An example of this sub-subsection is a physician whe is on
the staff &f a hospital which has medical staff bylaws reguiring all physicians
te take +turns in the hospital's emergency rocm and to treat all persons who
present themselves for health care services at that semergency room. The
treatment by a vhysician of & state program beneficlary who <comes to thes
emergency room by = pkysieizn and the provision of all necessary follow-up
services. .will  notf obligate that physician to deliver health care services to
other state program beneficiaries. But, if the physician elects to treat that
beneficiary for unrelated gonditions in the physigian's private office, then the
implied agreement to treat other state program beneficiaries will arise at the
time the unrelated treatment is provided.

5.4.3. When a health care provider who has agreed to sexve state program
heneficiaries reguires the services of another provider ({e.g., for ceverage,
consultation, second opinien, or assistance with a procedure), in connection

with the treatment of a state program beneficliary or beneficizries, and cannot
iocate to perform such service ancother preovider who has agreed to serve cstate
program beneficiaries, +then the provider in need may request a provider who has
withdrawn £rom treating state program beneficlaries pursuant teo section & oI

this =xrule +*o perform the needed service. Provision of such service in good
faith by a provider who has withdrawn _shall not subject the provider to the
implied agreement set forth in subsection 5.2 of @ this rule. Moreover, such

provider may be paid by the appropriate state program, if the provider who
requested +the service either obtains precertification authorization £for the
gservice from the state agency or . submits, promptly after the service has been
rendered, a brief written statement to the state agency explaining why the
services of a withdrawn provider were utilized. Such statement shall describe
what efforts were made to locate a non-withdrawn provider; provided, however,
that such efforts shall not be required in an emergency situation, whether

life-threatening, or cotherwise. If 2 health care provider who serves state
program beneficiaries will require the services of a withdrawn provider on an
ongoing, periodic or repeat basis (e.g., for coverage), the provider shall

request in writing from the director of the Public Employess Insurance Agency an
exception which will autheorize the withdrawn provider to provide the required
service and bve pald by the appropriate state agency, without subjecting the
provider te the implied agreement set forth in subsection 5.2 of this rule. The

director of +the Public Employees Insurance Agency may approve such request i1if -

the director finds that the service is not reascnably available from a provider
who 1is serving state program beneficiaries, or for cther good cause.

§69-2-6. Withdrawal by Health Care Providers from Participation

6.1. A health care provider mzy withdraw from providing health care
services to beneficlaries of the health czzre programs of the departments and
divisions of the state pursuant #e participating in =z plan or plans developed in
accordance with the Act. Any health care provider, who previded health care
gervices to a beneficiary of any state health ¢are program on or after
April 8, 198%, +the effective date of the Act, and who decides that he, she, or
it does neot wish to continue to serve bensficiaries of state health care
programs under the new terms impesed by the Act, must withdraw by following the
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procedures set forth in this rule, in ozrder to aveid being subject to the
implied agreement set forth in subsection 5.2 of this rule. In order to effect
the withdrawal, the health care provider shall provide = written notice to the
director of the Public Employees Insurance Agency which shall state that the
provider intends to withdraw from participation in such plan or plans. The
effective date_ of withdrawal for the purpcses of this rule shall be the date of
receipt of the written notice by the director of the Public Employses Insurance
Agency. The written notice shall be sent to the director of the Public
Employees Insurance Agency by certified mail, return receipt reguested. The
notice shall identify the health care provider by name, by FEIN {(tax) number,
and by address and telephone number. It is recognized that some providers iIn
good £faith Dbelieved that 1f they ceased treating state program _beneficiaries
before thHe Pplan and rules implementing the Act were filed, then they would not

need +t¢ withdraw formally by sending written notice to the director of the
Public Emplovees Insurance Agency as provided in this rule. However, requiring
such written notice is the only way the state, other providers, and
heneficiaries can all be informed ag to. which providers are treating state
reneficiaries and which are not. Accerdingly, those providers whe believed they
withdrew without sending the written notice are required by this rule to send
the mnotice:+ kewever Provided, that these providers will not be consicered
deemad to have been in violation of the Act and will suffer no adverss
consequences. In addition, a2 few health care previders may never have delivered
health care serviges +o state hezlth program beneficiaries and are thus
technically not reguired by the Act or this rule to withdraw formally 1if they
wish to continue not seeing state beneficiaries. However, any such providers
are nonetheless encouraged to provide the written neotice, again se¢ that no
confusien will exist a5 to which providers are treating state beneficiaries and
which are not.

5.2, as™ @ gemeral rule, the health care provider shall have forty-five
{45) days from the effective date of the provider's withdrawal within which
to cease continued treatment of the provider's patients who are state program
beneficizries. ¥ot later +than ten (10} days after the effective date of
withdrawal, the withdrawing provider shall give his, her or its state program
beneficlary patients who are under aciive treatment written notice of such
provider's withdrawal, to enable these. patients to arrange for care by cther
providers. Failure by the provider to deliver +the notice to a patient within
the +ten {(10) day period ghall render the provider's charge for any health c¢are
services delivered beyvond the fortyv-five (43) day pericd null and void and
it tkey shall not be recoverable from either the beneficiary or the state
division or department. Exceptions to this general rule are stated below.
During the forty-five (45) day period, the health care provider may continue to
provide health care services to state program beneficiaries who were patients of
the provider prior to the effective date of the provider's withdrawal. With the
exceptions noted in subsection 5.4 of this rule, within the aforesaid forty-five
{45) day pericd the provider may not undertaks the initial delivery of health
cars services to state vprogram beneficlaries who were not patients of the
provider prior to the date of receipt of the provider's withdrawal notice by the
director of the Public Employees Insurance Agency or who had not been seen by
the provider for the actual delivervy of health care services for a period of
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twe {(2) vears prior +to such date of recaipt. The delivery of health care.

services during the forty-five (43) day period to such pre- -established patients
shall not obligate the health care provider to deliver health care services to
other state program beneficiaries.

6.3. As exceptions to the general rule.stated in subsection 6.2 of this
rule, the health care provider may elect to continue to treat individual state
program beneficiaries who he, she or it is treating as of the effective date of
the withdrawal in the following sgpecific categories without obligating
the provider to undertake the delivery of health c¢are services to state
program heneficiaries. However, nothing in this subsection shall permit the
health care provider <o cocntinue to provide health care services beyond the
forty-five (45) day period described in subsections 6.1 and 6.2 to previcusly
established state  program beneficiaries who do not come within the
following specific categeories of patients or permit the previder to accept new
state program beneficiaries as patients after the effective date of his, her or
its withdrawal. The purpese of these exceptions is to ensure the continued
access by state program beneficilaries to quality health cars services in these
spacial situations.

6.3.1. A withdrawing health care provider may continue to treat A an
obstetrical patient £or whom the health care provider has been providing

prenatal care. In this event, the health care provider may continue to deliver
health care services to the patient until the outcome of the pregnancy and after
the completion of customary medical follgw-up health care. The health care

provider shall file a statement with the director of <the FPublic -Employees
Insurance Agency identifying the provider by name, FEIN {(tax) number, address
and telephone number, and identifying any such patients by name, address, and
social security number.

6.2.2. . A withdrawing health care provider may ceontinue to .treat a &

patient wheose condition places him within a risk of guffering serious and
permanent harm if such patient has been unable, after gocd faith effeorts, to
secure a health cere provider of equivalent training. In this event, the health
care provider may continue to deliver health ¢are services to the patiemt until
the risk of suffering serious and permanent harm has abated or the patient can
obtain care from a health care provider of equivalent training. The health care
provider shall File a statement with the director of the Public Employees
Insurance Agency which shall identify the provider by name, FEIN (tax) number,
address and telephone number and identify the patient by name, address, social

security . .number and, c¢laim number in the case of a beneficigry of the Division

of Workers' Compensation. The statement shall give the history, diagnosis, and
prognosis for the pztient and such other infoxmation as the health care

provider believes will best describe the patient’'s condition and shall include
documented medical records.

6.3.3. A withdrawing health care provider may continue to treat a &
patient who, despite good faith efforts, has  Dbsgen unable tc secure a
replacement health care provider of squivalent training and who vreceives
permission from the director of the Public Employees Insurance »Agency to
continue to receive health care services from the patlient’'s withdrawing
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health care provider after the sxpiration of the forty-five {45) day periocd.
Either the patient or the heaWth care provider may petition the director of the

Public Empleyees Insurance Agency for such permission. The petition shall be
accompanied by a statement from the provider identifying any conditions which
may require . ongoing medical attention and indicating the crovider's

willingness to continue té provide health care services to  that Dbeneficiary.
Further, the petition shall state in detail the efforts made by the patient of
others on the patient’s behalf to secure an eqguivalently trained health care
provider and the reasons for the fallure of those efforts. The directeor of the
Public Emplovees Insurance Agency may sxercise his or her discretion te grant a
waiver +*o the patient upon being satisfied that there have been good £faith
efforts made to locate an _eguivalently trained health care provider, that those
efforts have failed for reasons beyonﬁ the copbrol of the p=atient or octhers
working on hehalf of the patient or of the health care provider, and that
continued +treatment by the health care provider is reasonably necessary
for the health and well being of the patient. o

5.3. A withdrawing health care provider may continus to treat In any
aage where 2 kealsh eaxe provider kas been deliverimng health care services ke 2
patient whose condition _ is expected to be “ke*mlnal. The Thealth care
provider may centinue such patient's treatment upon obtaining permission from

the director of the Public Employees Insurance Agency. In order for the
patient or +the health g¢are provider to avail himself, herself, or itself of
this exception, either the patient, +the patient's family member or the

provider -shall . f£ile a petition with the director. of the Public FEmployees
Insurance Agency reguesting permission to continue the treatment. = The petition
shall be accompanied by a statement. froem the provider, setting forth the
provider's reasons for believing that the patient's condition is terminal.
Upon being satisfied that the facts stated in the petition are correct and that
the opinions stated therein are reascnable and based upon the asserted facts,
the directeor of the Public Employees Insurance Agency may permit the health care
provider teo continue the delivery of healih care sexrvices to that particular
patient. : - - R -

6.3.5. In any othex case, eilther the patient or the health care provider
may petition the director  of the Public Employees Insurance Agency for
permission for thé withdrawing health care provider to continue the delivery of
health care service to a particular patient. The petition shall state in detaill
the facts and arguments relieéd upon by the vetitioner for the relief requested.
The director of the Public Emplcyees Insurance Agency shall have the
discretionary power to grant or refuse the relief reguested. In exercising his
or her discretion, the director shall consider the accegs to qguality health care
ctherwise availlable to the patient, the nature of the injury, conditicn, or
disease from which the patient suffers, +the threat posed to the patient from
that injury, condition, or disease in the absence of access to guality health
care, and such other factors as may apvear to the director to warrant the
granting or denying of the relief recuested. The director shall respond to all
petitions filed pursuant to subsection 6.2 of this rule in a timely manner.
No provider or beneficlary shall he eernaixized considered to be In vieolation of
the Act during the period  in which he or she is awaiting the director's
response, provided. the petltlon was filed in good faith and on a timely basis,
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6.3.6. In .anv case where the director of the Public Employees Insurance
Agency denies the relief requested in a petition filed under thiz subsection 6.3
or rejects the continued treatment by the healih care provider cf the patient
under sub-subsections 6.3.1 or §.3.2 for beyond the forty-five {458} day peried
described in subssctions 6.1 and 6.2 either the patient or the health care .
provider may appeal the dirsctor’s determination by £iling with the Secretary =2
recuest for an administrative hearing. At the hearing, the burden of proef on
all pertinent - issues shall be upon the person regquesting the hearing. The
hearing shall be conducted in accordance with the Administrative Procedures Act,
West Virginia Code, _ §23A-5-1 .. et 3%§:!ﬁ and gpplicable procedural rules

promulgated by the Secretary.

6.4. Nothing in this section shall prohibit a beneficiary of a state
program from seeking health care services from any provider cf his or her ownm
choosing. However, if that provider has elected to withdraw, in accordance with
section 6 of this rule, from providing health care services to beneficiaries
of the health care programs of departments or divisions of the state pursuant of
the Act and this rule, then the cost of health care services received from
such withdrawn provider will not be considered a covered service within the
meaning of ssction 4(z) of the  Act and will not be paid for by any state
department, division or agency in accordance with the Act, whether as a primary

or secondary payor of health care services for the said beneficiary. This
exclusicon applies only +to the services actually rendered by the withdrawn
provider. If the withdrawn provider treats the patient in a hospital or

cther facility, *the hospital charges and other services rendered and charged
for separately by other providers (e.g., anesthesiology, laboratory work) will .
not be excluded merely because they were ordered by a withdrawm provider, unless
the provider actually providing and charging for the service is alsc a withdrawn
provider.

6.4.1. A provider delivering health care services and a beneficiary
seeking health care services under this gubsection 6.4 must both complete and
sign a waiver, provided _by the director of the Public Emplovees Insurance
Agency, releasing all state programs or plans of any responsibility for
payment _of thé Services delivered through or by this private physician-patient
agreement. -

6.5, Out-of-state health care providers who refuse to provide covered
health care services to any class of beneficiaries of a state health care
program may be presumed to have withdrawn from providing health care services
to beneficiaries of a1l state programs in the state plan or plans developed in
accerdance with the Act. In such instance, the Secretary or his or her designee
may formally communiczte with such out-of-state provider to determine whether
the provider intends to comply with the Act, this rule and any applicable plan,
order or dirsctive.. If the provider refuses to se comply, or refuses to state
clearly its position, +then the Secretary or his or her designee may consider
deem the provider tc be a withdrawn provider, end any further serxvices provided
by such provider will be considersd under section € of this rule.
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§69-2-7. Testimony By Providers

Nothing in this rule or in the Act shail be deemed e prohibdits a health
care provider who has elected not +o participate in the provision of
health _care services to state program beneficiaries (but whe may have provided
covered services to such beneficiaries prior te such election) from testifying
on behalf of or against & stete.progrem bensficiary in any administrative ox
Judicial proceeding. Divisions or agencies which otherwise have the
responsibility of reimbursing such health care providers for the time expended
by the provider in se testifying shall continue to do =o notwithstanding any
other provision of this rule or the Act. Further, = such testimony shall net
obligate =any health care provider who has previocusly elected nct to participate
in the deliivery of health care services to state program beneficiaries to Dbegin
the delivery of such services.

§69-2-8. Violations and Show Cause Proceedings; Penalties

8.1. In +the event that any health care provider or other 1legal entity
violates any provision of the Act, of this rule, . of any other rule dJduly
promulgated by the Secretary under the provisions of the Act, or any plan,
order, or directive issued under the provisions of the aAct or any such rule,
then the Secretary may assess a ¢ivil penalty as provided by the Act and may
order that the health c¢are provider be removed from any list of approved
providers for whose services a department or division may pay in the future.

8.2. Upon determining that there is probzble cause to belleve that a
health care provider or other legal entity may bz knowingly engaging in such a
vielaticon, +the Secretary shall provide such health care provider or
other legal ~ gntity with written nctice which shall state the nature of the
alleged violation and the time znd place of a hearing at which such health care
provider or other legal entity shall appear to show cazuse why a civil penalty or
removal from anv list, or both, should not be imposed. Nothing in this =zule
shall 1imit the Secretary's authority to resolve informally any alleged
viclation, by such means as stipulation, agreed settlement, consent order,
default, or other approcriate action.

2.2.1. For the purposes determining whether or not a vieclaticon of
gactien 5 of this rule has occurred, a finding of probable cause shall be based
upsrn a pattern of incidents in which beneficiaries of one or mere particular
programs have been denied health care services by a provider or an agent acting
on behalf of the provider. Isclated first person reports or reports by others
that a person was denied health care services wiii is not ke a Pasis for a
finding of probable cause, unless other corroberative evidence is received.

8.3. At the hearing #s mokieed, the Secretary shall arrange to have the
evidence in support of the allegations presenied and shall afford the health
care provider or other legal entity an opportunity tc cross-examine the state's
witnesses and shall afford the health care provider or other legal entity an
cpoortunity to present testimony and enter evidence in support of ity position.
The State shall bear the burden of proving a viclation cf the Act.
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8.5, The hearing shall be conducted in accordance with the administrative
hearings provisions of West Virginia Code, §29%a-5-1 et segq., and applicable
procedural rules promulgated by the Secretary.

8.6, If, after reviewing the record o¢f such hearing, the Secretary
determines, by a preponderance of the evidence, that such health care provider
is in vioclation of the Act, of this rule, or any other rule promulgated under
the Act, or any plan, order, or directive issued under the Act or such rule,
the Secretary may assess a civil penalty as provided by the Act and may
remove a health care provider from any list of approved providers for
whose services. a department or division may way in the future. In exercising
his or her discretion in fixing the amount of the penalty as well as determining
whether to remove 2 health care provider from a list, the Secretary shall take
inte account ke guided by the degree of willfulness shown in the
violation, the nature and +ype of the violation, the monetary amount
involved and whether +the health care provider or other legasl entity had
perscnally gained by the vielation, the degree of harm, if any, suffered by a
beneficiary of any state supported program due to the violation, and such cther
factors as may be relevant to appeay inm a2 pg;ticular case.

8.7. 2ny health care provider or other legal entity proceeded against
under this section 8 shall receive notice in writing by certified mail of the
Secretary's decision, which decision shall contain a statement of the penalty
imposed, if any, whether the health care provider is to be removed from any
applicable 1list and the Secretary's findings ¢f fact and conclusions of law in
support of the exercise of the Secretary's discretion in the manner stated. The
penalty anéd +the removal may be imposed immediately by the Secretary without
regard +to whether or net an appeal is filed: » hewever DProvided, thzt the
Secretary, in his or her discretion, may grant a stay of enforcement or
collection of the penalty or removal pending the resclution of an appeal.

8.8. As provided for by West Vizrginia Code, §16-25D-8, the health care
provider or other legal entity may appeal the Secretarv's decision. Any aguebk
appeal shall be taken and be handled in acceordance with West Virginia Code,
§2%A~5-4. The ecircuit court's review shall Include a review of the amount of
the penalty and any remeoval of a health care provider from a department's or
division's approved provider list. The circult court may enter a stay against
the collecticn or enfecrecement of any penalty or remcval crder after = hearing on
the request for stay: > kewever Provided, that such hearing mey not be conducted
on an ex parte basis. -

8.9. If the health care provider or other legal entity penalized oz
ordered removed from a department’'s or division's approved provider list either
loses on appeal or dees not appealed such penalties or removal and fails to
pay the amount of the penalty to the Secretary within thirty days or if the
health care provider continues to act in & manner contrary to his or her or its
removal, the Attornmey General may institute a2 c¢civil action in the circuit ceurt
of Kanawha County to recover the amount of the penalty or to seek an
injunction. Such ciwvil action shall be handled in an expedited manner by the
circuit court and shall he assigned for hearing at the earliest possible date,
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8.10. The remediss set forth in this gection are intended conly Ifor
violations of the Azt and shall not affect any other contractual relationship
betweer any department or division and a health care provider or other legal
entity.

8.11. Anv health care provider removed from @& department's or divisicn's
approved provider list pursuant to +his secticon 8 may petiticn the Secretary for
reinstatement to such 1list after cne-hundred and eighty (180) days from his
removal. . Any appeal by the provider of the Secretary's decizion shall be taken
and handled in accordance with West Virginia Ceode, §2%A-5-4.

8.12 Any patient-identifying information or records obtained by the
Secretary or his c¢r her employees or agents, or by any cother department oOr
division subject to the Act, during any investigation or enforcement of the Act,
this zule, or any other rule duly promulgated by the Secretary under the
provisions of the Act, shall be kept confidential and shall not be released to
the public. If the Secretary receives allegations that a provider is not in
compliance with subsection 5.2 of this rule, then before the Secretary may
subocena patient-identifying records or information, the Secretary ghall first
afford the provider an oppertunity to submit a verified statement from the
provider's office manager, accountant or other similar person, attesting to:
(1) the +to+al number of state medicaid berneficiaries {including  patients of
other indigent programs recognized pursuant te subsection 5.3.3 of this rule)
to which the provider has deliversd (or scheduled for] health care services
during a time period agreed to by the Secwetary; and (2) the total number of
patients who are State residents to which the provider has delivered (or
scheduled for) health care services during this same period. The statement
shall alse explain in detail how these patient totals were derived. If the
statement indicates +that the provider in question has delivered fe» geheduled
£ex) health care services to {or scheduled health care services foxr) a
sufficient nurber of patients who are state madicaid beneficiaries (including .
patients of indigent programs recegnized pursuant to subsection 5.3.3 of this
rule} to egquate to at least fifteen (15)_percent of the total number of patients
who are State regidenits to whern which the provider has delivered (or scheduled
for) Thealth care services during the same period, then the Secretary may not
subpoena patient-identifying records or infermation unless the Secretary has
reasonable cause *c¢ question the accuracy of the statement submitted by the
provider or for other reasonable cduse. Nothing in this section shall prohibit
the Secretary £rom obtaining at _any time patient-identifying records or
information if the patient has consented to their release.

§69-2-9, Declaratory Rulings and Informal Opinions

If. in any particular instance =2 Thealth care previder wishes to regquest .
that the Secretary make a determination cf the applicability of any section of
this rule, or of any exception ccntained therein, teo a given state of facts, the
health care provider may request either an informal opinion or a declaratory
ruling from the Secretary in accordance with the provisions of West Virginia
Code, §29A-4-1.
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§69-2-10. Severability

If any provision of this rule or the applicaticn thereof to any entity or
circumstance sha*: Be is held invalid, such invelidity deoes shati not affect the
or _the applications of this rule which can be given effect without

rrovisions
and to this end the provisions of this

the invalid provisions or application,
rule are deeiaxed ko be severable.
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NOTICE OF ACTION TAXEN BY TEGISIATIVE RUIE-MAKTING REVIEW COMMITTEER

January 23, 1990 . S

TO: - Ken Hechler, Secretary of State, State Register

TO: - Taunja Willis Miller, Secretary
Dept. Health and Human Resources
Building 6, Capitol Complex
Charleston, WV 25305°

FROM: Legislative Rule-Making Review Committee

PROPOSED RULE: Implementation of Omnibus Health Care Act

The Leglslatlve Rule-Making Rev1ew Committee recommends ‘that the West
Virginia Legislature: - S

1. Authorize the agency to promulgate the Legislative Rule -
(a) as originally filed
() as modified by the agency X

2. Authorize the agency to promulgate part of the Legislatlve
rule; a statement of reasons for such recommendatlon is
attached.

3. Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement of
reascons for such recommendaticn is attzached.

4. Authorize the agency tc promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

5. Reconmmends that the rule be withdrawn; a statement of
reascns for such recommendation is attached.

Fursuant to Code 29A-3-11(c), this notice has been filed in the State
Reglister and with the agency proposing the rule.

cc: David P. Lambert, Gen. Counsel, PEIA




