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STATE OF WEST VIRGINLA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

Building 6, Capito! Complex

Gaston Caperton Charlestoa, WV 25305

Governor
September 1, 1989

The Honorable Ken Hechler
Secretary of State

State Capitcol Building
Charlesten, West Virginia 25305

Re: W.Va.C.S5.R., Title 69, Series 2; Emergency Filing of
Legislative Rule; Statement of Facts and Circumstances
Constituting the Emergency; Written Approval.

Dear Secretary Hechler:

This letter is written to indicate my approval of the £filing of this
emergency legiglative rule and of the filing ¢f the proposed permanent legislative
rule, In additionm, this letter indicates <he bhasis for the f£filing of this

legislative rule on an emergency basis,

During the past legislative session, the Legislature adopted the Omnibus
Health Care Act which has been codified at West Virginia Code §16- 29D-1 et seq,
Sectien 7 of that Act provides that the "secretary of the department of health and
human rescurces shall promulgate rules to carry out the provisions cf this
article." Additional rule making authority is granted to the secretary under West
Virginia Code §5F-2~2{a)(11). Moreover, West Virginia Code §5F-2-2(a)(l2) requires
that the secretary grant his pr her written approval before any rule can have any

force or effect.

The Cmnibus Health Care Act authorizes divisions and departments of state
government to¢ cooperate with each other "in order, among other thimgs, to ensure
the quality of the health care services delivered to the beneficiaries of such
departments and divisions and to ensure the contaimment of costs in the payment for
gsuch services." VWest Virginia Code §16-~29D-3(a), While some of the divisions oz
departments affected by this Act are within the Department of Health and Human
Resources (e.g., Division of Health, Division of Human Services, Division of
Workers' Compensation), others are located within other departments (e.g., Public
Employees Insurance Agency and Division of Rehabilitation Services). However, the
Secretary of the Department of Health and Human Rescurces is authorized teo
administer the cooperative actions of all of these agencies which are taken

pursuant o the Omnibus Health Care Act.

Accordingly, in order to effectuate the purposes of the Act, the Department
is today filing on an emergency basis a legislative rule titled "Implementatien of
Omnibus Health Care Act." We have designated this rule as Seriea 2 of Title 69,
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We are also filing this rule as a proposed permanent legislative rule and have
scheduled the required public hearing on the date indicated in the attached

documentation.

The justification for filing this rule on an emergency basis rests upcn two
separate bases. First, West Virginia Code §16~29D-7 indicates that emergency rules
may be used. Second, as an independent basis for filing this rule on an emergency
basis, West Virginia Code §2%A-3~13(a) provides that an agency may propose an
emergency rule and subsection 13{(g) prevides that "an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the public
peace, health, safety or welfare or is necessary to comply with a time limiration
established by this code or by a federal statute or regulation or to prevent,
substantial harm to the public interest,"” Subsection 13(a) requires that the
circumstances constituting the emergency de stated with particularity.

The Legislature made the Omnibus Health Care Act effective from passaga.
However, the various provisions of the Act do not become operational until the
various departments and divisions of state government adopt & plan or plans of
cooperation. Concurrently with the filing of this emergency rule, a plan of
cooperation 1s also bteing adopted by the Department and affected divisions. . .In.
addition, another emergency rule is being filed concerning the adoption ¢f a rate
methodology for the Public Emplovees Insurance Agency. Upen the adeption of a
plan, several conditions of participation contajined in the Act become operative.
One condition affects the ability of health care providers to bill state program
beneficiaries for the balance of charges claimed by the provider over and beyond
what the state program pays. Another condition requires that a health care
provider which treats one program's baneficiaries cannot diascriminate against the
beneficiaries of another state health program and refuse to take such beneficiaries
as patients simply because they are beneficiaries of that program. The Act allows
providers to indicate their refusal to participate in all of the state programs.
Also, the Act provides for penalties and a procedure for the Secretary to use for
health care providers who violate the Act and the rules.

This emergency rule implements all of these provisions without which the Act
cannot be administered. The Legislature found that a significant and ever-
increasing portion of the State's resources are being expended for health care
services and vet the ©State has been unable to timely pay for such health care
services., It found that the Public Employees Insurance Agency and the State
medicaid program face serious financial difficulties in terms of decreasing amounts
of available federal and State dollars to fund the pregrams and for paying debts
presently owed. The Legislature found that "it is in the best interest of the
state and the c¢itizens thereof that the variocus state departments and divisions
involved in such provision of health care and the payment thereof ccoperate in the
effecting of cost savings."” West Virginia Code §16~29D-1(a)(5). It alsc found
that the "health and well being of all state citizens, and particularly those whose
health care is provided or paid for by the [state programs| are of primary concern
te the state." West Virginia Code §29D-1(a)(6).
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The failure to implement the Act onm an emergency basis will result in the
defeat of the Legislative purposes espoused in the Act and would be detrimental to
the health and well being of the state program bteneficiaries. Without the
provisions of this rule, state health care providers would be without guidance in
deciding whether or not to continue participation in the state programs, would not
know whether they were in compliance with the requirement not to discriminate
against classes of state program beneficiarieg, and would not know when their
actions would bind them to the provisions of the Act despite their intentions to
withdraw from participation. In addition, patients ¢f withdrawing providers would
not receive appropriate notices of the need to seek other health care providers and
many patients may be left without access t¢ the care that they need. In shoret,
this rule is needed so that there can be an orderly trangition to the enfercement
of the Omnibuas Health Care Act, 30 as not to jeopardize the health and well-being
of patients who receive their health care through the affected state programs, and
80 as to glve affected health care providers appropriate notice of the effects of
the Act upon them and the procedures open tco them under the Act,

If your office desire further informaticm on the need for the emergency
promulgation of this rule, please do not hesitate to contact me at your

convenience,

Very truly yours,

A

Taunja Willis Miller
Secretary

-

TWM/jah




FISCTAL NQiz2 rUR PRUrusiky RULeS

Implementation of Omnibus Healrh Care Act

Rule Title:

Type of Rule: X - Legislative Interpretive Procedural
Department of Health

Agency and Human Resources Address Building 6

Capitol Complex

Charleston, WV 25303

. ANNUAL FISCAL YEAR
1. Effect of Proposed Rule | Increase CTecrsasa! Current Next Thereafter

Estimated Total Cost |$ $ $ 0 $ O s O

Persanal Services

Currént Expense

Repairs and Alteraticns
Equipment
Cther

2. Explanation of above estimates.

‘Monitering of this rule will be accomplished by the existing personnel of the
various gtate agencles conducting state beneficiary health care programs,

3. Objectives of these rules:
conditions of participation by health care providers in state beneficiarv health
care programs, '

The objedtive of this rule is to set forth the




%m—

4. Explanation of Cverall Ecoromic impact of Propesed Rule.
A, Ecanomic Impact on State Government,

This rule per se will have no economic impact on State government. The
intent of the law to which this rule is related is to control the rising cost
of State-supported health care programs,

2. Econemic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens.,

There mav be minimal costs to providers associared with record-keeping they
may wish to perform to document their compliance with this rule.

C. Economic Impact on Citizens/Public at Large.

Note

s 1, 198
Date eptember 1, 1985

Signature of Agency Head or Authorized Reprasantative

A gL s Al
Z &
N s

Taunja %leis Miller, Secretary
Nepartment of Health and Human Resources




OATE: January 22, 1990

TC: . LEGZSLATIVEZ RULE-MAKING REVIEW COMMITTEEL
FROM: maunia Willis Miller, Secretary, Depariment of Health
and Human Resouxrces

LEZGISLATIVZ RULE TITLE: Implementation of Omnibus Fealth Care Act

L. Authorizing statute(s] citaticon W. Va, Cede §16-29N-7

2. a. Date filed in State Register with Notice of Hearing:

September 1, 1989

b, What cther notice, including advertising, did you
give of the hearing?

Advertisements in Charleston newspapers and other

newspapers across the State; notice mailed to all

physicians in State. -

c. Date ¢f hearing (s): October 16, 1989

d. ttach list ¢f persons who appeared at hearing, commewts
regceived, amendments, reasons for amendments.

ttached X No comments received
e. Date you filed in State Register the agency approved
proposed Legislative Rule feollowing public hearing:
{be exact)

January 22, 1990

£. Name and phone number of agency person to contact
for additiconal information:

David P. Lambert, General Counsel, Public Emplavees

Insurance Agency., 348-2342.




the statute under which you promulgated the submitted
es reguires certain findings and determinaticns to be
e as & condition precedent to their promulgation:

Give the date upon which you filed in the State
Ragister a rotice of the time and place of a
hearing for the taking of evidence and a general
description ¢f the issues Lo be decided.

N/a

Date ©¢f hearing:

On what cate <id you £file in the State Register the
findings and determinations reguired together with

the reasons thnerefor?

Attach findings and determinations and reasons:

Attached
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TITLE 69
LEGISLATIVE RULES
DEPARTMENT OF HEAULTH AND HUMAN RESOURCES

SERIES 2
IMPLEMENTATION OF OMNIBUS HEALTH CARE ACT

§69-2-1. General

1.1. Scope - This emergency legislative rule implements the provisions of
the Omnibus Health Care Act, West Virginia Code, §16-29D-1 et seg., 19889. Under
+he Act, the Secretary of the Department of Health and Human Rescurces Iis
charged with the responsibility of promulgating zrules <to carzry out the
provisions o¢f the Act. The agencies subordinste to the Secretary under the
provisions of the Acgt end to whom this rule is applicable are the Division of
Health, the Division of Human Services, the Divigicn of Employment Security, and
the Division of Workers' Compensation. In addition, section 3 of the &act
specifies that certain entities not within the Department of Health and Human
Resourcas are also subiject to the provisiens of the Act and of this rule. Those
other entities are the Public Employeess Insurance Agency within the Department
of Administration, the Division of Rehabilitation Services under the State Board
of Education sitting as the State Beoard of Rehabilitation, and the Board of
Trustees, which has responsibility for the state's medical scheools, within the
Department of Education and the Arts. A1l of these gevernmental entities either
are involved in ©provision of health care services to beneficiaries of their -
programs oY pav for health care services delivered to those beneficiaries, or
both, as well as often providing many other services to the beneficiaries of
those governmental entities' programs.

1.2. Authority - West Virginia Code, §16-29D-7.

1.3. Related Rules - This emergency legislative rule is distinect from,
but is to be read in conjunctieon with, cther rules to be prcocmulgated undexr the
authority of West Virginia Code, §16-29D-7. One such rule will relate to
procedures for administrative hearings; others will relate t¢ payment for
medical services by the depdrtments and divisions subject to the Act.

1.4, Filing Date - September 1, 19883,

1.5. Effective Date - September 1, 1989.
§69-2-2. Definitions

2.1. As used in this enmergency legislative rule, the following terms,
words, andé phrases have the meanings stated below unless in any instance wheare

such term, word, or phrase is emnploved the context clearly indicates that
ancther meaning is intended.




€9 CSR 2

2.2.. The term "Act" means the Omnibus Health Care Act which is codifisd at
article 29D, chapter 16 of the Ccde of West Virginia of 1931, ag amended.

2.3. The terms "Code of West Virginia" and "West Virginia Code"” mean the
West Virginia Code of 1831, as amended.

2.4. The term '"coordination of benefits" means a provision which
establishes an order in which twe or more insurance contracts, plans or programs
covering the same beneficiary pay their claims, with the effect that there iz no
duplication of benefits. ) L -

2.5. The terms '"health care," "health care services," or "health care
treatments" mean c¢linically relataed préeventive, dJdiagnostic, <treatment, or
rehabilitative services whether provided in the home, office, hoswpital, clinic
or any other suitable place either inside cr cutside the state of West Virginia
rrovided or prescribed by any health care provider or providers. Such services
include, among others, medical supplies, applliances, laboratory, prevenitive,
diagnostic, therapeutic and rehabilitative services, hospital care, nursing home
and convalesgcent care, medical vhysicians, osteopathic physicians,
chiropractors, and such other surgical including inpatient oral surgery,
nursing, and podiatric services and supplies as may be prescribed by such health
care providers but not cother dental services.

2.6. The term "health c¢are vrovider" means a person, partnership,
corpeoration, facility or institution licensed, certified or authorized by law to
provide professional health carse services in or cutside this state to an
individual during this individual's medical care, treaiment ox confinement. For
the sole purpose of this rule and the implementation of the Act, the term does
not include _pharmacists and pharmacies. 2t the option c©f a medical
corporation, evidencaed Dy the filing of a statement with the director of the
Public _Empleoyees Insfrance Agency and_the assignment of separate provider
numbers by the state depariments and divisions paying for health care _services
under the preovisions of the Act, each individual providing nrofessional health
care gervices within such corporaticn shall e congidered as a separate health
care provider.

2.7. The term "life-threatening medical cr surgical emergency" ghall
include an emergency posing an imminent threat ¢f significant, permanent and

clearly recognizable bedily impairment such as blindness or loss of limb.

2.8. The term "this rule” means the present emergency legislative rule
which has been designated as Title 6%, Series 2.

2.9. The +term '"the Secretary'" means the Secretary of the Department of
Health and Human Resources.

Page 2




69 CSR 2

§69-2-3. Purpose

3.1. The purpose of this rule is to implement the Act. In adeopting the
Act, the Legislature stated that it intended "to provide a framework within
which the éepartments and divisicons of state government can cooperate to effect
cost savings for the provision of health care services and the payment thereof.
It is the purpose of the Legislature to encourage the long-term, well-planned
develeopment of falr, eguitable and cost-effective systems for all health care
providers paid or reimbursed by the public emplovees insurance agency, the state
medicaid progran, the workers' compensaticn fund or the division of
rehabilitation services.” West Virginia Code, §16-29D-1(k). This same purpose
is applicable to the Division of Health.

3.2, In order to achieve this purpose, the Legislature directed that
the state must ensure the delivery of high quality health care services and
effect cost. savings in the provision of health care services. The Legislature
concluded that it is in the best interests cf the state and its citizens for the
various state departments and divisiens, including the state's medical schools,
which are involved in the provisiocn of health care services and the payment
thereocf, to cooperate In the generation of cost savings and in ensuring the
quality o©of the health care services delivered to _the beneficiaries of all the
state-supperted programs.

$69-2-4, Non-Interference with the Medicaid Program

It is eXPressly recognized that no other entity may interfere with the
discretion and judgment given to the single state agency which administers the
state's medicaid program. Thus, it is the intention of this rule that nothing
contained herein shall be interpreted, construed, or applied to interfere with
the powers and actions of the single state agency which, in keeping with
applicable federal law, shall administer the state's medicaid program as it
perceives to e in the best interest of that program and its beneficiaries.

§69-2-5. Condition of Participation - Other Program Patients

5.1. In order to assure and to increase access to quality health care
services for all state program beneficiaries, and in particular <+the state's
mecdicaid bheneficiaries, +he Act reguires that any health care provider who
agrees to deliver health care services %o any beneficiary of a health care
program ©f any one or more of the departments or divisions of  the state, the
charges for which shall be paid or reimbursed by such department or division,
alsc not refuse to take the beneficiaries of another state program because they
are beneficiaries of that other program and would have +heir heaith care
services paid For under that other program. However, the health care provider
retains his or her or its richts to refuse Lo accept any patients for reasons
not related to their status as beneficiaries ¢f such other pregram., Examples of
such unrelated reasons are that the health care provider is not taking any new
patients, that the health care provider accepts patients snly upncn referral and
the Deneficiary has not been referred, that the health care provider dees not
practice in the field@ of health care service specifically needed by the
beneficiary, that the beneficiary does not require the health care services

Page 3
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requested, that the beneficlary is an uncccperative patient which fact is known
to the *nealth care provider through the provider's own perscnal knowledge and
experience, and similar non-discriminatory reasons.

5.2. With the exceptions noted below in subsection 5.4, any health care
provider who agrees to provide covered health care services to any Dbenefliciary
of a state program shall also be deemed to agree to take as patients for covered
services the bpeneficiaries of a1l other state programs. Refusal to take a
particular beneficiary or Class of beneficiaries because, Iin whole or in part,
the individual or class of individuals are participants in a particular state
program shall cause the health care provider to be in vieolation of the Act and
this rule. N ) i =

5.3. A health care provider will be presumptively in compliance with the
provisions of subsecticon 5.2 of this rule, if

5.2.1. The health care provider actually delivers c¢overed health care
services teo =21l suéh beneficiaries who reguest such servigces or refuses only for
reasons not related to such perscons' status as beneficiaries as provided in
section 3.1; or - : _

5.3.2. With respect to beneficiaries ¢f the state's medicaid program, the
health care .provider actually delivers health care services to 2 sufficient
number of patients who are beneficiaries of the state's medicaid program te
eguate to at least fifteen (15) percent of thes health care provider’s total. _
active patient population. An active patient 4is one to whom the health care
provider has delivered health care services within the two years precading the
date on which the determination is keing made. For these health care providers
who practice in ©voth obstetrics and gynecoleogy, such a2 provider will be
presumptively in compliance with respect to beneficizries of the state's
medicaid program if the provider actually delivers covered health care services
to all such beneficiaries who reguest obstetric services, or to at
least a sufficient number of such beneficiaries to egquate to at least fifteen
{15) percent of the provider's total active obstetric patient population and, if
the provider actuallvy delivers covered health care services +to all such
beneficiaries who request gynecological services, or to at least a sufficient
number of such beneficiaries to equate to at least fifteen (15) percent of the
provider's total active gynecological patients.

£.3.2.1. . In making a determination of the sufficient number of patients
whe are beneficiaries of the state’'s medicaid program to eguate to at least
fifteenn (15) percent, nothing in this rule should be construed as requiring
the preovider to cease delivering health care services to patients who
are beneficiaries of other states’ medicaid programs. Provided, however, that
in determining presumptive compliance under subsection 5.3.2 of these rules, a
sufficient number of patients who are beneficiaries of +the state's medicaid . .
preogram will be eguated to at least fifteen {15) percent of the provider's

active patients who are state residents. Provided, Thowever, that the provider
does not refuse to take beneficiaries of this state's medicaid program as his or
her practice admits appropriate new patients. Provided <further that the

provider does not discriminate in accepting patients in favor of beneficiaries
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of another state's medicaid program and against beneficiaries of this state's
medicaid program because of differing rates of reimbursement.

5.3.3. “With respect te beneficiaries of the state's medicaid program, the
nhealth care provider expends a substantial amount of his, her or its actual
practice time, egual to approximately £fifteen (15) rercent, providing

services to patients who are beneficiaries of the state's medicaid program, or
other programs zreccognized by the Secretary as serving indigent citizens of
the state, either in the provider's cown practice ox facility, or in practice
settings or ‘sites which are cperated or organized by the sgtate or federal
government or not-for-profit corporations, organizations cor agencies, o¢r sone
combination <¢f both. Fulli~-time and clinical faculty of teaching progranms
recognized by the Secrstary as_serving indigent citizens of the state mey count.
toward the fifteen (i3] percent practice time hours spent either dirsctly
providing patient cars in connection with such program or time spent assisting,
censuliting with, supervising or training students in the actual provision of
such patient care.

5.3.4. For purpeoses of determining compliance with the provisions of
subsection 5.2 of this rule, & provider will receive credit feor geed faith
efforts to schedule appointments for state program beneficiaries, including

beneficiaries of the state's medicaid program or other indigent care procranms
recognized by the Secretary pursuant to subsection 5.3.3 of this rule,
regardless of whether or not the prospective patient actually appears for the
appointment. L . ) L

5.4. The implied agreement set forth in subsecticon 5.2 shall not arise in
the feollowing circumstances: - B ) ’ '

5.4.1. When the health care provider delivers health care services o a
state program beneficiary which are immediately needed to resclve an imminent
life-threatening medical or surgical emergency:; however, once the disease or
injury which caused the emergency is stabilized, then further treatment of that
beneficlary by the health care provider will give rise %o the implied agreement.
Provided, however that the health care provider must be willing to deliver
health care services to any state program beneficiary which are immediatasly
needed to resclve zan imminent life threatening medical or surgical é&mergency,
until the disease or injury which caused the emergency is stabilized. For the
purpese of this subsection, stabilize means resolved or ne longer requiring
treatment for the specific occurrence; or

5.4.2. When a physician whe is on the staff of a hospital or other health
care facility and who as part of his or her duties as an on-call staff physician
must deliver health care services to rpersons who present themselves at the
facility, them if any such person is a beneficiary of a state program the
implied agreement set forth in subsection 5.2 will not arise as a result of the
nhealth care provider’s delivering health care services and all necessary follow-
up services to that beneficiary. Provided, +that the health care provider
must dellver health care services as such on-call staff physician and all
necessary follow-up gervices to the beneficiaries of any state oprogranm
presenting themselves at the facility. However, 1f the health care provider
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delivers health care services to that beneficiary for an unrelated condition as
part of the health care provider's private practice, then the implied agreement
will arise. An example of this sub-subsection 1is a physician who is on
the staff of a hospital which has medical staff bylaws reguiring all physiciens
to  take turns in the hospital's emergency room and to treat all persons who
present themselves for health care services at that emergency room. The
treatment of & state program beneficiary who comes to. the emergency room by a
physician and the provision of all necessary follow-up services will not
obligate that physician to deliver health care services to other state program
beneficiaries. But, 1f the physician elects to treat that beneficiary for
unrelated conditions in the physician's private office, then the implied
agreement to treat other state program beneficiaries will arise at the time the
unrelated treatment is provided.

5.4.3. When a health care provider who has agreed to sexve state program
beneficiaries reguires the services of another provider (e.g., £for coverags,
consultation, second opinion, or assistance with a procedure), in connection

with the treatment of a state pregram beneficilary or beneficiaries, and cannot
locate _to perfdrm such service another provider who has agzeed to serve state
program beneficiariesg, then the provider in need may request a provider whe has
withdrawn pursuant to.section § of this rule to perform the needed service.
Provision of such service in good faith by a provider who has withdrawn shall
not subject the provider tc the implied agreement set forth in subsection 3.2 of
this rule. . Moreover, such provider may be paid by the appropriate state
Drogram, if the provider whe requested +the service either ocbtains
precertification authorizaticon for the service from the state agency cor submits,
promptly after the service has been rendered, a brief written statement to the
state agency explaining why the services of 2 withdrawn provider were utilized.
Such statement shall describe what efforts were made o locate a non-withdrawn
provider; provided, however, +that such efforts shall not be reguired in an
emergency situaticn, whether life-threatening, or otherwise. If a health care
provider whe serves state program beneficiaries will require the services of a
withdrawn provider on an ongeing, pericdic or repeat basig (e.g., for coveragse),
the provider shall request in writing from the director of the Public Employees
Insurance” Agency &nh exception which will authorize the withdrawn providsr to
provide the required service and be paid by the appropriate state agency,
without subjecting the provider to the implied agreement set forth in subsectin
5.2 of this rule. The director of the Public Employees Insurance Agency may
approve such request if the director finds that the service is not reascnably
available from 2z provider who is serving state program beneficiaries, or for
other good causs.

§69-2-6. Withdrawal by Health Care Providers from Participation

6.1. A health care provider may withdraw from providing heaith care
services to beneficiaries of the health care programs of the departments and
divisions c¢f the state pursuant to a plan or plans develcped in accordance with
the 2ct. Any health care provider, who provided health care services to a
beneficiary of any 3£&£3 "health care program on cor after April 8, 1983, the
effective date cf the Act, and who decides that he, she, cr it dces not wish to
continue to serve beneficiaries of state health care programs under the new
terms imposed bv the Act, must withdraw by following the procedures set forth in

Page 6




£9 CSR 2

this rule, in order to avoid being subject to the implied agreement set forth in
subsection 5.2 of this rule. In order to effect the withdrawal, the health care
provider snall provide a written notice to the director of the Public Employses
Insurance Agency which shall state that the provider intends to withdraw from
participation in such plan or plans. The effective date of withdrawal Zor the
purposes of this rule shall be the date of receipt of the written notice by the
director of the Public Employees Insurance Agency.  The written notice shall be
sent to the director of the Public Employees Insurance Agency by certified mail,
return receipt raquested. The notice shall identify the health care provider by
name, by FEIN (tax) number, and by address and telephone number, It is
recognized +that scme providers in good failth believed that i1f they ceased
trezting state program beneficiaries hefore the Plan and rules implementing the
Act were filed, then they would not need to withdraw formally by sending written
notice to the director of the Public Emplovees Insurance Agency as provided in
this rule. However, requliring such written notice is the only way the state,
other providers, and beneficiaries can all be informed as to which providers are
treating state beneficliaries and which are not. Accordingly, those providers
who believed .they withdrew without sending the writien notice are required by
this rule to send the notice; however, these providers will not be deemed to
have been in viclation of the Act and will suffer ngo adverse conseguences. In
addition, a few health care providers may never have delivered health cawe
services +to sState health program peneficiaries and are thus technically not
required by the Act or this rule to withdraw formally if they wish to continue
not seeing state benefigiaries. However, any such providers are nonetheless
encouraged to provide the written notice, again so that no confusion will exist
as to which providers are treating state beneficiaries and which are not.

8.2. As a general rule, the health care provider shall have. fortv-five
(45} days from the effective date of the provider's withdrawal within which
to cease continued treatment of the provider's patients who are state program
beneficiaries. ¥ot later than ten (10) days after the effective date of
withdrawal, the withdrawing provider shall give his, her or its state program
beneficiary patients who are under active treatment written notice of such
provider's withdrawal, +to enable these patients to arrange for care by other .
providers. Failure by the provider to deliver the notice to a patient within
the ten (10) day period shall render the provider's charge for any health care
services delivered beyend the forty-five (45) day peried null and veoid and
thevy shall not be recoverable from either the beneficiary or the state division
or department. Exceptlions to this generzl rule are stated below. buring the
forty-five (45) day period, the health care provider may continues to provide
health care services to state program beneficiaries who were patients of the
provider prior to the effective date of the provider's withdrawal, With the
exceptions noted in subsection 5.4, within the aforesaid forty-five (43) day
period the provider may net undertake the initial delivery of health care
services to state program beneficiaries who were not patients ¢f the provider
priecr te the date of receipt of the provider's withdrawal notice by the director
cf the Public Employees Insurance aAgency or who had not been seen by the
provider -for the actual delivery of health care services for a peried of twe
(2) Years prior to such date of Feceipt. The delivery of health c¢are
services during the forty-five (45) day seriod to such pre-established patients
shall not obligate the health care provider to deliver health care services to
other state program beneficiaries.
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6£.3. As exceptiond to the general rule stated in subsection 6.2 of this
rule, +the health care provider may elect to continue to treat individual state
program beneficiaries who he, she or it 1ls treating as of the effective date of

¢his ¥ule  the withdrawal in the following specific = categories  without
obligating “he preovider to undertake the delivery of health care services to
state program beneficiaries. However, nothing in this subsection shall permit

the health care provider o continue to provide health care services beyond the
fortv-five (45) day periocd deScribed in subsections 6.1 and %.2 to previocusly
established state rprogram beneficiaries - whe do not come within the
fellowing specific categories of patients or permit the provider Lo accept new
stake program beneficiaries as patients after_the effective date of ais, her or
its withdrawal. The purpose of these exgeptions is to snsure the continued
access by state program beneficisries to quality health care services in these
special situations. duwxing the kwansieienal peried for implementatien of the .

Act. . - - L oo - - A

§.3.1. An obstetrical patient for whom the health care provider has been
providing prenatal care. . In this event, <the health care provider may continue
to deliver health care. services 4o the patient until the cutcome of the
pregnancy and after the completion of customary medical follow-up health care.
The health care provider shall file a statement with the director of the Public
Implovaes Insurance Agency identifyving the provider by name, FEIN (fax) number,
address and telephone TfAumbér, and identifying any such patients by name,

address, and socilal security number.

6.2.2. A patient whose condition places him within a risk of suffering
serious and permanent harm if such patient has been unable, after good faith
aefforts, te¢ secure a health care provider of egquivalent training. In <this
event, +the health care provider may continue to deliver health care services to
the patient until the risk cf suffering seriocus and permanent harm has abated or
the @patient can obtain care from a health care provider of egquivalent training.
The health care provider shall file a statement with the director of the Public
Employees Insurance Agency which shall identify the provider by name, FEIN (tax)
numbar, address and telephone number and identify the patient. by name, address,
social security number and, in the case of a beneficiary cf the Divisioen of
Workers' Compensation, c¢laim number. The statement shall give the histery,
diagnosis, and preognosis for the rpatient and such other information as
the health care provider believes will best describe the patient's conditien and
shall "include documented medical records.

€.3.3. A patient who, despite good fzith efforts, has been unable to
secure a replacement health care previder of equivalent training and who
receives permissicon from the director of the Public Empleyees Insurance Agency
to continue to receive health care services from the patient's withdrawing
health care provider after the expiration ¢f the forty-five (43) day period.
Either the patient or the health care provider mav petition the director of the

Public Employees Insurance Agency for such permission. The petition shall Dbe
accompanied by a statement from the provider identifying any conditions which
may reguire ongeing medical _attention and indicating the provider's

willingness to continue to provide health care services te +that Dbeneficiary.
Further, +he petition shall state in detzlil the efforts made by the patient or
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others on the patient’'s behalf to secure an equivalently trained health care
provider and the reasons for the failure of those efforts. The director of the
Public ZEmployees Insurance Agency may exercise his or her discretion te grant a
waiver to +the patient upon being satisfied that there have ©been good Zfaith
effcrts made to locate an eguivalently trained health care provider, that those
efforts have failled for reasons beyond the control of the patient or others
working on bpehalf of the patient or of the health care provider, and that
continued treatment by the health care provider 1is reasonably necessary
for the health and well being cf the patient.

6.3.4. TIn any case where a health care provider has been delivering health
care services to a patient whose condition is expected to be terminal, the
health care provider may continue such patient's treatment upen obtaining
permission from the director of the Public Fmployees Insurance Agency. In order
for the patient or the health care provider to avail himself, herself, or
itself of this exception, eilther the patient, the patient's family memker or
the provider shall_file a petition with the director of the Public Emplovees

Insurance Agency reguesting permission o continue the treatment. The petition
shall be accompanied by a statement from the provider, setting forth the
provider's reasons for believing that the patient's condition is +terminal.

Upon being satisfled that the facts stated in the petition are correct and +that
the cpinions stated therein are reasonable and based upon the asserted facts,
the director of the Public Employees Insurance Agency may permit the health care.
previder to continue the delivery of health care services to that particular
ratient. . - T oL o ’ ’

£.3.5. In any other case, either the patient or the health care provider
may petiticn the directer of the Public Employees Insurance 2Agency for
permissicn for the withdrawing health care provider to continue the delivery of
health care service to a particular patient. The petiticn shall state in detail
the facts and arguments relied upon by the petitioner for the relisf requested.
The director of the Public Emplovees Insuzance Agency shall have the
discretionary power to grant or refuse the relief requested. In exercising his
or her discretion, the director shall consider the access te guality health cars
otherwise available to the patient, the nature of the injurv, condition, or
disease from _which the patient suffers, the threat posed Lo the patient from
that injury, c¢ondition, or disease in the absence of access to guality health
care, and such other factors as may appear to the director +to warrant the
granting or denying of the relief reguested. The director shall respond to all
petitions filed pursuant tc subsection 6.3 of this rule in a timely manner.
No provider or beneficiary shall be penzlized during the perisd in which ke or
she is awaiting the director's response, provided the petition was filad in good
faith and on a timely basis.

£§73.6., In any case where the director of the Publie Employees Insurance
Agency denies the relief requested in a petition filed under this subsection 6.3
or rejects the continued treatment by the health care provider cf the patient
under sub-subsections §.3.1 or 6.3.2 for bevond the forty-five (43) day period
described in subsections 6.1 and 6.2 either the patient or the health care
provider may appeal the director's determination by filing with the Secretarv a
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request fox an administrative hearing. At the hearing, the burden of proci on
all pertinent issues shall he upon the persen requesting the hearing. The
hearing shall be conducted in accordance with the 2dministrative Procedures Act,
West Virginia Code, §29A-5-1 et seg., and applicable prod&lural rules
oromulgated by the Secretary. . ] }

5.4, Nothing in this secticn shall prohibit a beneficiary of a state
program from seeking health care services from any provider of his or her own
choosing. However, if that provider has elected to withdraw, in accordance with
section 6 cf this rule, from previding health care services to beneficiaries
of the health care programs ¢f departments or divisions of the state pursuant of
the Act and +this rule, <then the cost of health care services received from
such withdrayn provider will not be considersd a covered service within the
meaning of ssction 4({a) of the Act and will not be paid for by any state
department, division or agency in accordance with the Act, whether as a primary
or secondarv pavor of health care services for said beneficiary. This exclusion
applies only to the services actually rendered by the withdrawn provider. If
the withdrawn provider treats <the patient in a2 hospital or other facility,
the *hospital charges and other services rendered and charged for separately
by other providers (2.g., anesthesiclegy, laboratory work) will not be excluded
mersly Dbecause they were ordered by a2 withdrayn provider, unless the provider
actually providing and charging for the service is alsc a withdrawn provider.

6.4.1. A provider delivering health care services and a beneficiary
secking health care services under this subsection 6.4 mnmust both complete and
sign a waiver, provided by the director of the Public Employees Insurance
Agency, releasing 2ll state programs or plans of any responsibility for
payment . of the sérvices delivered through cor by this private physician-patient
agreement.

£.5. Out-of-state health care préviders who refuse to provide covered
health c¢are services to any class of heneficlaries of a state health care
program may be presumed to have withdrawn from providing health care services
to beneficiaries of 21l state programs in the state plan or plans developed in
accordance with the Act. In such instance, the Secretary or his or her designee
may formally communicafe with such out-of-state provider to determine whether
the provider intends to comply with the Act, this rule, and any applicable
plan, order or directive. If the provider refuses to sc comply, or refuses to
state clearly its position, then the Secretary or his or her designee may dzem
the provider to bz a withdrawn provider, and any further services provided by
such provider will be considered under section & of this rule.

§69-2-7. Testimony By Providers

Nothing in this rule or in the Act shall be deemed tc prohibit a health
care provider who has elected not to participate in the provisien of
health care sarvices to state program beneficiaries (but who may have  provided
covered serviges to such beneficiaries prior to such election) from testifying
on Dbehalf of or against a state program beneficiary in any administrative or
Jjudicial proceseding. Divisions or agencies which otherwise have the
responsibility of reimbursing such health care providers for the time expended
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by the provider in so testifyving shall ceontinue to do so notwithstanding any
other provision cf this rule or the Act. Further, such testimony shall not
obligate any health care provider who has previously elected not to participate
in the delivery of health care services to state program beneficlaries to ‘hegin
the delivery of such services. B ’

§69-2-8. Violations and Show Cause Proceedings; Penalties

8.1. In the event that any health care provider or other legal entity
violates any provision of the Act, o0f this rule, of any other =rule duly
promulgated by the Secretary under the provisions of the Act, or any plan,
order, or directive issued under the provisions of the Act or anv such rule,
then the Secretary may .assess & civil penalty for each suek vioiakieon as
provided by the Act and may eorder that the health care provider be removed Ifrcom
any list of providers for whose services a department or division may pay in the
future. o ) o ’

8.2. Upon determining that there is probable cause to believe that a
health care provider or other legal entity may be knowinglyv engaging in such a
violation, the Secretary shall provide __such health care provider or
other legal entity with written notice which shall gstate the nature of the
alleged violatien and the time and place at which such health care provider or
other 1legal entity shall appear to show cause why a civil penalty or removal
from any list, or both, should not be imposed.  Nothing in this rule shall limit
the Secretary's authority to resolve informzlly any dlleged viclation, Dby such
means as stipulaticon, agreed settlement, consent order, default, or other
2ppropriate acticn.

8.2.1. For the purposes of viclation of section 5 of this rule, a finding
of probable cause shall Dbe based upcn a pattern cf incidents in which
beneficiaries of one or more varticular programs have peen denied health care
services by a prcvider or an agent acting on behalf of the provider. Isclated
first person reports or repcrt by cothers that a person was denied health care
services will not be a basis for a finding of probable cause, unless other
corroborative evidence is received.

€.3. At the hearing so noticed, the Secretarv shall arrange to have the
evidence 1in support of the allegaticns presented and shall afford the health
care provider or cother legal entity an opportunity to cross-examine the state's
wltnesses and shall afford the health care provider or other legal entity an
opportunity to present testimony and enter evidence in support of its position.
The State shall bear the burden of proving a violaticn of the 2ackt.

8.5, The hearing shall be conducted in accordance with the administrative
hearings provisions of West Virginia Code, §2%A-3-1 et seg., and applicable
procedural rules promulgated by the Secretary.

8.6. TIf, after reviewing +the record of such hearing, the Secretary
determines, by a preponderance cf the evidence., that such hsalth care provider
is in vielation of the Act, of this rule, or anv cther rule promulgated under
the Act, or any plan, ocrder, or directive issued under +he Act or such rule,
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the Secrztary may assess a civil penalty as provided by the Act of met less
uham ome %hougand dollawg nok more tham twenky-five wheusamé deiiaws and mav
remove a health care provider from anvy  list. in exercising his or her
discretion in  fixing the amount cof the penaliy as well as whether to remove a
health c¢are provider from a list, +the Secretary shall be guided by the degree
of willfulness showhr © "in " " %he viclation, the nature and type of the
viclation, the monetary amount involved and whether the health care provider or
other . legal entity had Dersonally gairied ©y the vieclation, the degree of harm,
if any, guffered DTy a. beneficliary of anvy state supported preogram due teo the
viclation, and such other factors as may. appear in a2 particular case.

8.7. Ahy health care provider or other legal entity proceeded against
under this secticon 8 shall receive netice in writing by certified mail of the
decision, which decisicon shall contain a statement of the penalty imposed, if
any, whether the health care provider is tc be removed from any applicable list
and the Secretary’'s findings of fact and conclusions of law in suppert of the
exercise of the Secretary’'s discreticon in the manner stated. The penalty and
the removal may be imposed immediately by the Secretary without regard to
whether or not an appeal is filed; however, the Secretary, in his or her
discretion, may grant a stay of enforgement or cellection of the penalty or
removal pénding the resolution of an appezal.

8.8. Bas provided for by West Virginia Code, §156-29D-8, the Thealth care

provider or other legal entity may appedl the Secretary's decision. Any such
appeal shall be taken and be handled in accerdance with West Virginia Cede,
§29A-35-4. The circuilt court's review shell include a2 review of the amount of

the penalty and any remeval of a health care provider. The circult court may
enter a stay against the cellection or enforcement of any penalty or resmoval
order after & hearing on the regquest for stay; however, such hearing may not be
conducted on an ex parte basis,

8.9. If the health care provider or other legal entity penalized oxr
ordered removed either loses on appeal or has not appealed such penalties or
removal and fails to pay the amount of the penalty toc the Secretary within
thirty days or i1f the healith care provider continues to act.in z manner contrary
o his or her or its removal, the Attorney General may institute a civil action
in the circuit court of XKanawha County te¢ recover the amcunt of the penalty
or to sesk an injunction. Such civil action shall be handled in an expedited
manner by the circuit court and shall be assigned for hearing at the earliest
possible date.

8.10. The remedies set fecrth in this section are intended only for
viclations of the Act and shall not affect any other contractual relatienship
between any depariment or division and a health care provider or other legal
entitv. ) ) . _

83.11. Any health care provider removed freom a list pursuant to this
section 8 mav petition the Secretary for reinstatement to such list after one-
hundred and eighty (180) days from his remowval. Any appeal by the provider of
the Secretary's decision shall be taken and handled in accordance with West
Virginiz Code, §29A-5-4.
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B.12 Any patient-identifying information or records obtained by the
Secretary or his or her employees or agents, oxr by any other department or
divisgion subject to the Act, during any investigation or enforcement of the Act,
this =rule, or any other rule duly prémulgated by the Secretary under the
provisions o©f the Act, shall be kept confidential and shall not be xeleassd to
the public, If the Secretaxy receives allegations that a provider is not in
compliance with subsection 5.2 of this rule, *hen before the Secretary nay
subpoena patient-~identifying records or informaticon, the Secretary shall first
afford the provider an opportunity to submit a verifjed statement from the
provider's office manager, accountant or other similar person, attesting to:
(1) the +total number of state medicaid beneficlaries (including patients of
other indigent programs recognized pursuant to subsection 5.3.3 of this rule)
to  which the provider has deliversd (or scheduled for) health care services
during a time period agreed to by the Secretary; and (2) the total number of
patients who are State residents to which the provider has delivered (or
scheduled £or) health care services during this same pericd. The statement
shall also explain in detail how these patient totals were dJderived. If the
statement indicates that the provider in gquesticn has delivered (or scheduled
for) health care services to a sufficient number of patients who are state
medicaid beneficiaries (including patients ¢f indigent uprograms recognized
pursuant to subsection 5.3.3 of this rule) to eguate to at least fifteen (13)
percent of the +total number of patients who are State residents to when the
provider has delivered (or scheduled for) health care services during the same
pericd, then +he Secretary may not subpecena patient-identifying receords or
information unless the Secretary has reasonable cause to guestion the accuracy
of +the statement submitted by the provider or for other reasonable cause.
Nothing in this section shall prohibit the Secretary from obtaining at any time
patient-identifying records or information if the patient has consented to thair
release. : —

§69-2-9. Declaratory Rulings and Informal_ Opinions

If in any particular instance a health care preovider wishes to reguest
that the Secretary make a determination ¢f the applicability of any section of
this rule, cor of any exception contained therein, to a given state of facts, the
health care provider may reguest either an informal opinicon or a declaratory
ruling from the Secretary in accordance with the provisions of West Virginia
Code, §2%a-4-1.

§69-2-10. Severability

If any provision of this rule or the application thereof £o any entity or
circumstance shall be held invalid, such invalidity shall not affect the
provisicns or the applications of this rule which can be given effect without
the invalid provisions or application, and to this end the provisions of +his
rule are declared to be severable.
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SUMMARY OF PUBLIC COMMENT

Title 69, Series 2 "implementation OF Gmmibus Health Care Act."

Commenter
Derrick Latos
President, WV State
Medical Association

Comment

Believes if State reviews list of physician's
patients to verify 15% Medicaid guideline,
will constitute invasion of physician's and
patients' privacy. 15% standard should be
applied only to provider's State program
patients (i.e., not private patients),

§5.4 should be expanded to allow a non-
participating physician to provide emergency
or on-call coverage for a participating
physician.

Action

Add a new §8.12,

stating that any
patient-identifying
information obtaived

by the Secretary during

the course of iovesti-
gation ot enforcewent

of Act or rules shall

be kept confidential;
also state that Secretary
will give provider oppor-
tunity to verify compliance
with 157 Medicaid guideline
by having his or her office
manager submit a statement
showing numbers of patients
seen. Secretary may sub-
poena patient information
only if he or she has
reasonable cause to question
accuracy of statement.

Add a new §5.4.3,

gstating that when a
provider requires the
services of another pro-
vider, for coverage,
consultation, second opin-
iou, assistance with a pro-
cedure, etc., whether in an
emerpency or otherwise, and
provider camnot locate to
perform the service another
provider who is serving
State patients, the provid-

ey may utilize a withdram
provider. The withdrawn

provider may be paid by the




Comuentoer

Comment:

§69-2-6 ignores fact that there are two classes
of non-participating providers: those who
participate and then withdraw, and those who
never participated. Subsections 6.1, 6.3 and
6.4 should be amended to oumwwmw‘mrmn only a
provider who %mnmpouﬁmmmm then elects to with-
draw needs Lo mm:g znuﬁﬁo:,:Onuom to PETA
Uﬂﬁmoﬁow.

Add word "further" in second sentence of
§6.1 to read "from further participation,

to make clear that a provider who never
participated need not withdraw,

Amend §6.1 to permit a provider to specify the
effective date of withdrawal, not limit to date
of receipt by PETA Director of notice of with-
drawal.

Action

State and will not be sub-
ject to the oblipation

to treat all State bene-
ficiaries if the provider
requesting the assistance
either precertifies the
service or sends a brief
statement to the
appropriate State agency
explaining why the services
of a withdrawn provider
were required.

Don't do. Instead,

amend §69-2-6 to

clarify that a pro-

vider who served any

State program bene-
ficiaries on effective
date of Act (April 8,

1989) can withdraw only

by sending required

notice to PETA. Providers
who believed they need not
gend written notice will
not be considered to be in
violation of the Act, hut
must send notice; this is
only way the State, other
providers, and patients can
know which providers are
serving State beneficiaries
and which are not.

Don't do, for reasons
stated in respouse to
Comment #3.

Don't do. Provider can
control when withdrawal
date will be by when

he, she or it sends in
notice. Nothing in rules




mwaﬂﬁznmd

10.

11.

ho::ﬁ:m

Amend §6.3 to read "...who he, she, it is
treating as of the effective date of the
withdrawal," not "the effective date of this
rule...."

Amend §6.3, last sentence, to delete phrase
"during the transitional period for imple-
mentation of the Act."

Amend §6.3 to include, in addition to pro-
viders who have withdrawn, providers who never
participated in serving State program bene-
ficiaries.

Amend §8.1 to limit possible imposition of
civil penalties to one penalty, of from $1,000
to $25,000 per hearing, not per violation, as
currently indicated.

Some form of. guidance, in this rule or another
form, needs to he given to providers on proper
PETA billing procedures.

Question about calculating compliance with 15%
Medicaid guideline. Many Medicaid patients who
are scheduled for appointments do not appear.

Action

would prevent provider from
notifying patients weeks or
months in advance of actual
withdrawal date of provid-
er's decision to withdraw.

ho.

Do. Amend sentence to
to read: The purpose
of these exceptions is
to ensure the continued
access by State program
beneficiaries to
quality health care
gservices in these
special situations.”

Don't do, for reasons
stated in response to
Comment 3. _

Because range of penalties
is already stated in the
Taw, simply delete refer-
ence in rules; court must
ultimately resolve differ-
ing interpretations.

Don't include in this
rule. Separate informa-
tional mailings by PEIA to
providers forthgoming.

Add new §5.3.4 to state
that ip measuring com-
pliance, provider to be
given credit for pood




Commentler

Abmed D. Faheem, M.D.

Theodore P. Werblin, M.D,

12,

Comment

Will PEIA pay as secondary coverape {or care
provided by withdravm provider?

PEIA benefit of $25 for outpatient psychiatric
care treats psychiatrists differently from
other physicians, does not distinpuish between
first or second visit, whether care provided
by M.D. or psychologist. State patients mis-

takenly believe they do not have to pay balance.

Community behavioral health centers that treat
Medicaid patients receive higher reimbursement,
through contracts with the State, than private
Unmnwwﬁwozmwmm should be equalized.

PETA 90-day lifetime benefit for impatient
alcohol and drug treatment is too low.

Repeats Pr. Latos' concerns about protecting
confidentiality of patient information when
verifying compliance with 15% Medicaid guide-
Hm.sm‘, B |

§6.4 should be amended to state that State
heneficiary who is treated by withdrawn pro-
vider will pay 10-15% penalty, not 100% of
cosls. _

§5.4.2 should be amended to provide some
flexibility when a participating provider

Action

faith efforts to
schedule State bene-
ficiaries, repardiess
of whether patient
appears.

No need for chaunge.

§6.4 clearly states that
State witll not pay for
care by withdrawn pro-
vider, either as primary
or secondary payor.

Comments address PETA
benefitg, not Omibus
Act rules. PETA is
developing new mental
health plan, comments
will be considered in
that context.

Same as response to Dr.
Faheem's Comment #1.

Same as response to Dr.
Faheem's Comment .

See response to Dr. Latos'
Comment #1.

Cannot do. Omnibus Act
sets forth conditions of
participation. If not
followed by provider,
state cannot pay.

See response to Dr. Latos'
Comment #2.




Commenter

obﬂ=§:m

needs a consultation immediately from a non-
participating provider. Providers need to be
furnished current list of participating pro-
viders.

§5.3.2.1 should be amended to give credit
toward compltance with 15% Medicaid guideline
for care given by provider to any indigent
patients.

§8.2 should permit Sccretary of Health and
Human Resources to require a written response
from provider regarding alleged violation,
rather than require hearing in all cases.

State has conducted no survey to deterine how
maty physicians are not participating. 'Take
one take all" limits access to care because
provider unhappy with one program (e.g.,
Workers' Compensation) cannot serve bene-
ficiaries of other proprams

Limiting reimbursement under Act will cause
physicians to leave State. Alternative course
would be to generate savings by "grading the
health care delivery system to levels appro-
priate for different beneficiaries."

Action

Don't do. Rules already
already broaden statu-
tory language which
seeks to ensure access
by W. Va. Medicaid
patients.

Add language to §8.2 to
permit Secretary, con-
sistent with State
Administrative Pro-
cedures Act, to in-
formally dispose of
alleged violations.

Requiring all non-
participating providers
to withdraw will give
accurate total count
non-participants.

"Take one take all” is
requirement of Act, can-
not be modified in
rules. ,

Not proposed changes
to rules. Requires
legislative or other
administrative action.




OOES@:wﬁM

Berma L. Perfater, Teacher 1.

Perry Bryant, W. Va. 1.
Education Association

Comment

Personal physician, specialist in treatwent

of infertility, has withdrawn. Other special-
ists aren't taking new PEIA patients. DPFEIA
patients. PEIA should set Tlimit on amount it
will pay to non-participating providers, allow
patient to pay difference.

Amend §5.3.2.1 to allow providers to count
out-of-state Medicaid patients toward meeting
15% Medicaid guideline,

Delete §6.5 because enforcement of "take one
take all" against out-of-state providers is
impractical.

Amend §69-2-8 to state that burden of proof
of violation of Act is on Secretary, must
prove by "clear and convincing" evidence.

Action

No new action. Current
§§6.3.2, 6.3.3, 6.3.5
would permit exception,
allowing commenter to
to continue with current
physician if equivalent
care unavailable.
State, by terms of
Omnibus Act, cannot pay
non-participating pro-
viders.

Don't do. Current
language measures % of
W. Va. Medicaid patients
against total W. Va.
patients; because out-
of-state patients not
counted in total, should
not: be counted in
Medicaid portion.

No recommended action.
Should be considered hy
State agency heads and
advisory committee,

Add to end of §8.3 that
the State ghall have
burden of proving
violation. Amend §8.6 to
provide that Secretary
may impose penalty if
finds violation by a
"preponderance of the
evidence."
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September 1, 1989

- The Honorable Ken Eechler

Secretary of State
State Capitol Building
Charleston, West Virginia 25305

Re: W.Va.C.5.R., Title 69, Series 2; Emergency Filing of
Legislative _Rulej Statement of Facts and Circumstances
Constituting the Emergency; Written Approval.

Dear Secretary Hechler:

This letter is written to indicate my approval of the filing of this
emergency legislative rule and of the filing of the proposed permanent legislative
rule. In addition, thils letter indicates tHe basis for the Ffiling of this
legislative rule on an emergency basis.

During the past legislative session, the Legislature adopted the Oumnibus
Health Care 4Act which has been ccdified at West Virginia Ccde §16- 29D-1 et seg.
Section 7 of that Act provides that the 'secretary of the department of health and
human resources shall promulgate rules to carry out the provisions of this
article.”" Additional rule making authority is granted to the secretary under West
Virginia Code §5F-2-2(aj(ll). Moreover, West Virginia Code §5F-2-2(a)(l2) requires
that the secretary grant his or her wrltten approval before any rule can have any
force or effect. T

The Omnibus Eealth Care Act authorizes divisions and departments oI state
government to .cooperate with each other "in order, among other things, to ensure
the quality of the health care services delivered to the beneficiaries of such
departments and divisions and to ensure the containment of costs in the payment for
such sexvices." West Virginia Code §16-29D-3{(a). While some of the divisioms or
departments affected by this Act are within the Department of Health and Human
Resources (e.g., Division of Health, Division of ZHuman Services, Division of
Workers' Compensation), others are located within other departments (e.g., Public
Emplovees Insurance Agency and Division of Rehabilitation Services). However, the
Secretary of the Department of Health and Human Resources Is authorized to
administer the cooperative actions of all of these agencies which are taken
pursuant to the Omnibus Health Care Act.

Accordingly, in order to effectuate the purposes of the Act, the Department
is today filing on an emergency basis a legislative rule titled "Implementation of
Omnibus Health Care Act." We have designated this rule as Series 2 of Title 69,
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We are also £iling this rule as a proposed permanent legislative rule and have
scheduled the required public hearing on the date indicated in the attached
documentation. - = - ’

The justification for filimg this rule on an emergency basils rests upon two
separate bases, First, West Virginia Code §16-~29D-7 indicates that emergency rules
mavy be used. Second, as an independent basis for filing this rule on an emergency
basis, West Virginia Code §294-3-13(a) provides that an agency may propose an
emergency rule. and subsection 13(g) provides that "an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the public
peace, health, safety cor welfare or is necessary to comply with a time limitation
established by this code or by a federal statute or regulation or to prevent,
substantial harm to the public interest."  Subsection 13(a) reguires that the
clrcumstances constituting the emergency be stated with particularity.

The Legislature made the Omnibus Health Care Act effective from passage.
However, the warious provisions ¢f the Act do not become operational until the
various departments and divisions c¢f state government adept a plan or plans of
cooperation. Concurrently with the filing of this emergency tTule, a 3plan of
cooperation is also being adopted by the Department and affected divisions. In
addition, another emergency rule is heing filed concerning the adoption of a rate
methodolegy Zor the Public Employees Insurance Agency. Upen the adoption of a
plan, several conditions of participation contairned in the Act become operative.
One condition affects the ability of health care providers to bill state program
beneficiaries for the balance of charges claimed by the provider over and beyond
what the state program pays. Another conditicn requires that a health care
provider which treats one program’'s beneficiaries cannot discriminate against the
beneficiaries of andther stafé health program and refuse to take such beneficiaries
as patients simply because they are beneficlaries of that program, The Act allows
providers to indicate their refusal to participate in all of the state programs.
Alsc, the Act provides for penalties and a procedure for the Secretary to use for
hezlth care providers who violate the Act and the rules,

This emergency rule implements all of these provisions without which the Act
cannot be administered. The Legislature found that a significant and ever-
increasing portion of the State's resources are being expended for health care
services anéd yet the State has been unable to timely pay for such health care
services. It found that the Public Emplovees Insurance Agency and the State
medicald program face sericus financial difficulties in terms of decreasing amounts
of available federal and State dollars to fund the programs and for paying debts
presently owed. The Legislature found that "it is in the best interest of the
state and the citizens thereof that the various state departments and divisions
involved in.such provision of health care and the payment thereof cooperate in the
effecting of _cost savings.” West Virginia Code §16-29D-1(a)(5). It also found
that the "health and well being of all state citizens, and particularly those whose
health care is provided or paid for by the [state programs] are of primary concern
to the state.'" West Virginia Code §29D-1(a)(6).
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The failure to implement the Act on an emergency bagis will resul:t in the
defeat of the Legisiztivé pufposes espoused in the Act and would be detrimental to
the health and well being of the state program beneficlaries, Without the
previsions of this rule, state health care providers would be without guidance in
deciding whether or not tc comntinue participaticn in the state programs, would not
know whether they were in compliance with the requirement not to discriminate
against classes of state program beneficiaries, and would .not know when their
actions would bind them to the provisions of .the Act despite their intentioms to
withdraw from participation. In addition, patients of withdrawing providers would
not receive appropriate notices of the need to seek cther health care providers and
many patients may be left without zccess to the care that they need. 1In short,
this rule 1s needed so that there can be an orderly transition to the enforcement
of the OCmnibus Health Care Act, so as not to jeopardize the health and well-being
of patients who receive their health care through the affected state programs, and
so as to give affected health care providers appropriate notice of the effects of
the Act upon them and the procedures cpen to them under the Act,

If vour office desire further information on the mneed for the emergency
promulgation of this., rule, please do not hesitate to contact me at vour

convenience, - - 7 _

Very truly yours,

—

Taunja Willis Miller
Secretary

TWi/jzh




FISCAL NOTE FCR PROFPOSED RULES

Zule Title: Implementation of Omnibus Health Care Act

Type of Rulae: X__ - legisiative Intarprative Procedural

Department of Health
Agency and Human Resources . Address Building 6

Capitol Compléx

Charleston, WV 25305

. ANNUAL [ FISCAL YEAR
1. Effect of Proposed Rule | Increase Decrease| Current Next Thereafter

Estimated Tota! Cost $ $ $- 0 g 0 s O

Personal Services
Currant Expe'nse
Repairs and Alteraticons
Equipmen;

Cther

2. Explanation cf above estimates.

" Monitoring of this rule will be accemplished by the existing personnel of the
various state_agencies conducting state beneficiary health care programs.-

--3; Objectives of these fﬁf;;;'. The objeéfive of this rule is to set forth the

conditions of participation by health care providers in state beneficiary health

care programs. -




e - oe——— -

4, Explanation of Qverall Econemic impact of Proposed Rule.
A. | Economic Impact on State Government.

This rule per se will have no econcnmic impact on State government. The
intent of the law to which this rule is related is to control the rising cost
of State-supported health care programs,

8. Economic Impact on Political Subdivisions; Specific Industries:

Specific greups of citizens.

There may be minimal costs to providers associated with record-keeping they
may wish to perform to document their compliance with this rule.

c. Economic Impact on Citizens/Public at Large.

None .

September 1, 1989

Date ; i

Signature of Agency Head or Authorized Representative

A I ALY/

#1

Taunja ﬁiilis_%ille;,’Secretary
Department of Health and Human Resources




EMERGENCY

LEGISLATIVE RULE

1929 SEP -1 P 3 22

DEPARTMENT OF KEALTH AND HUMAN RESOURCES
TITLE 5% SECRE

SERIES 2

TITLZ: Implementation of COmnibus Health Care Act

§6g-2-1. General

1.1 Scope - This_emergency legislative rule implements the provisions of
the Omnibus Health Caré Act, West Virgiﬁiﬁ Code, §16-29D-1 =2t seg., 1989. Under
the Act, the Secretary of the Department of Health and FHuman Rescurces is
charged with +the responsibility of promulgating rules tc carry out the
provisions of the Act. The agencies subordinate to the Secretary under the
provisions of the Act and to whom this rule is applicable are the Division of
Health, the Division of Human Services, the Divisicn cf Employment Security, and
the Division of Workers' Ccmpensation. In addition, sectien 3 of the Act
specifies +that certain entities not within the Department of Health and Human
Resources are also subject to the prévisions of the Act and of this rule. These
other entities are the Public Employees Insurance Agency within the Tepartment
of Administration, the Divisien ¢f Rehabilitaticn Zervices under the State Board
of BEducation sitting as the State Board of Rehabilitation, and the Board of
Trustees, which has responsibility for the state's medical schoels, within the
Department of Education and the Arts. All of these governmental entities either
are involved in provision of health care services to beneficiaries of <their
programs or pay for health care services delivered to those beneficiaries, or

both, as well as often providing many other services to the beneficiaries of




‘those geovermmantal entities’ programs.

1.2 Authority - West Virginia Code, $16-29D-7.

1.2 Related Rules - This emergency legisliative rule is distinet from, but
is tc be read in conjunction with, other rules to be promulgated under the
authority of West Virginiaz Code, §16-29D-7. One such rule will ralats o
procedures for administrative hearings; others will relate +*to payment fdr
medical services by the departments and divisicns subjsct te the Act.

1.4 Ffiling Date - September 1, 19589.

1.5 Effective Date - September 1, 1989.

§69-2-2. Definitionsg )

2.1 As used in this emergency legislative rule, +the following terms,
words, and phrases have the meanings stated below unless in any instance where
zsuch term, word, <&r phrase is employed the context clearly indicates that
another meaning is intended.

2.2 The term "Act" means the Omnibus Health Care Act which is coedified at
article 29D, chapter 18 of the Code of West Virginia of 1931, as amended.

2.3 The terms "Code of West Virginia" and "West Virginia Code" mean the
Wegf Virginia Code of 1931, as amended.

2.4 The term '"goordination of benefits" means a provision " which
establishes an order in whigh two or more insurance contracts, plans or programs

covering the same beneficiary pay their claims, with the effect that there is no

duplication of benefits,
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2.5 Tne *terms ‘"health cafe,” "health care services," or ‘'health care
treatmants" mean clinically related preventive, diagnostic, treatment, or
rehabilitative services whether provided in the home, co¢ffice, hespital, clinic
¢r any other suitable place either inside or cutside the state of West Virginia
provided or prescribed by any health care provider or providers. Such services
include, ameong others, medical supplies, applianges, laboratory, preventive,
diagnostic, therapeutic and rehabilitative services, hospital care, nursing home
and convalescent care, medical physicians, .osteopathic physicians,
chiropragtors, and such other surgical including inpatient oral surgery,
nursing, and podiatric services and supplies as may be presceribed by such health
care providers but not other dental services.

2.8 The term '"health care previder" means a persen, partnership,
corporation, facility or instituticn licensed, certified or authorized by law to
provide professional health care services in or putside this state t¢ an
individual during this individual's medical care, treatment or confinement. For
+he sole purpose of this rule and the implementation of the Act, the term doss
not include pharmacists and pharmacies. At the option of a medical
corporation, evidenced by the filing of a statement with the director of the
Public Em515§ées Insurance Agencj-and the aséignment of separate provider
numbers by the state departments and divisions paying for health care services
under the provisions of the Act, each individual providing professional health
care services within such corporation shall be considered as a separate health
care provider.

2.7 The term "life-threatening medical or surgical emergency” shall
include an emergency posing an imminent threat of significant, permanent and
¢learly recognizable bodily impairment such as blindness or loss of 1limb.

2.8 The term "this rule" means the present emergency legislative rule
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which has been designated as Title 89, Series 2.
2.9 The term "the Secretary'" means the Secretary of the Department of

Eealth and Human Resources.

§69-2-2. Purpcse

3.1 The purpose of this rule is to implement the Act. In adopting the
Act, the Legislature stated that it intended "to provide a framework within
which the departments and divisions of state government can cooperats to effect
cost savings for the provision of health care services and the payment thereof.
It is the purpose of the Legislature toc encourage the long-term, well-planned
development of fair, equitable and cost-effective systems for all health care
providers paid or reimbursed by the public employees insurance agency, the state
medicaid pregram, the workers' compensation fund c¢r the division of
rehabilitation services.'" West Virginia Code, §15-29D-1(b). This same purpose
is applicable to the Divisicn of Health.

3.2 In order to achieve this purpose, the Legislature directed that the
state must ensure the delivery of high quality health care services and effect
cost savings in the prevision of health <are services. The Legislature
concluded that 1% is in the best interests of the state and its citizens for the
various state departments and divisions, including the state’s medical schools,
which zre involved in the provisien of hsalth care services and the payment
thereof, tc cooperate in the generation of cost savings and in ensuring the
quality of the health care services delivered toc the beneficiaries of all the

state-supported programs.

§59-2-4., Non-Interference with the Medicaid Program

It is  expressly recognized that nc other entity may interfere with the
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disaretion and judgment given *to the single state agency which administers <the
state's mediczid progranm. Thus, it is the intenticn of this rule th2t nething
contained herein shall bes interpretad, construed, or zpplied to interfere wizth
the powers and actions of the single state agency which, 1in keeping with
applicable faderzl law, shall administer the state’s medicaid program as it

perceives to be in the best interest of that program and its beneficiaries.

§69-2-5." Conditicon of Participation -~ Other Program Patients

5.1 In order %o assure and tc increase access to guality health care
sarvices for all state program beneficiaries, and in particular the state's
medicaid beneficiarie;, +he Act requires that any health care provider who
agrees to deliver health care services to any beneficiary of a health care
program of any one or more of the departments or divisions of the state, the
chargeﬁ for which shall be paid or reimbursed by sugh department or division,
also not refuse +to tzke the beneficiaries of another state program because they
are beneficiaries of that other program and would have their health care
services paid for under that other progran. Howaver, the health care preovider
retzins his or her or its rights to refuse +to accept any patisnts for ' reasons
not related to their status as beneficiaries of such other program. Examples of
such unrelated reasons are that the health care provider is nct taking any new
patients, that the health care provider accepts patlents only upen referral and
the beneficiary has not been referred, that the health care provider does not
practice in the field of health care service specifically needed by the
benefieciary, that the " beneficiary dces not require the health care services
requested, that.thé Beneficiary is én uncocperative patient which fact is known
te  the health care provider through the provider's own perscnal kncwledge zand
experience, and similar non-discriminatery reascns.

r
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3.2  With the exceptions nofted below in subsaction 5.4, anv health care
provider who agrees to provide covered health care servicses to any beneficiary
of a state program shall also be deemed to agree to take zs patients for coveraed
services the Gtenefieciaries ¢f all other state programs.”™ Refusal to take a
particular beneficiary or cléss of beneficiaries because, in wﬂole or in part,
the individual or class of individuals are participants in a particular state
program shall cause the health zare provider to be in violation of the Act and
this rule.

£.3 A health care provider will be presumptively in compliance with +he
provisions of subsection 5.2 of this rule, if

5.3.1 The health care provider actually delivers covered health care
services to all such beneficiaries who recuest such services or refuses only for
reasons neot related to such persons’' status as beneficiaries as provided in
Section 5.1; or

5.3.2. With respect to beneficiaries of the state's medicaid program, ths
health care provider actually delivers health care services to a sufficient
number of patients who are beneficiaries of the state's medicaid program to
mquate *to at least fifteen (15) percent of the health care providar's total
active patient population. An active patient iIs one to whom the health care
provider has delivered health care services within the two years preceding the
date on which the determination is being made. For those health care providers
who practice in Dboth obstetrics and gyneceoleogy, such a provider will be
presumptively in coempliance with respect to beneficiaries of the state's
medicaid preogram if the provider actually delivers covered health care services
to all such beneficiaries who request obstetric sarvices, or to at
lgast a sufficient number of such beneficlariss te eﬁuate to at least £fifteen
{15) percent of the provider's total active obstetric patient population and, if

f
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the norovider actually delivers <overed health care services to all such
beneficiaries who request gynecological services, or 0 at least a sufficient
number of such beneficiaries tc equate tc at least fifteen (15) percent of the
provider's total active gynecological patients.

5.3.2.1 In making a determination of the sufficient number of patients who
are beneficlaries of the state's medicaid program to equate to at least fifteen
(15} percent, nothing in this rule should be gonstrued as requiring the
provider o cease delivering health care services to patients whe are
beneficiarias of other states’ medicaid programs. Provided, however, that in
determining presumptive compliance under subsection 5.3.2 of these rules, a
sufficient number of patients who are benefiglaries of the state’'s medicaid
program will be eguated to at least fifteen (15) percent of the provider's
active patients who are state residents. Provided, however, that the provider
dees not refuse to take beneficiaries cf +this state's medicaid program as his or
ner practice admits appropriate new patients. Provided further that the
previder dees not discriminate in accepting patients in favor of beneficizries
of ancther §tate's medicaid program and against beneficiaries of this state’s
medicaid program bacause of differing rates of reimbursement.

$.3.,3 With respect to beneficiaries of the state’'s medicaid program, the
health care provider expends a substantial amount of his, her or its actual
practice time, equal to approximately fifteen (15) percent, providing
services to patients who are beneficiaries of the state's medicaid program, or
other pregrams recognized by the Secretary as serving indigent citizens of
the state, gither in the prcvider's own practice or facility, <r in practice
settinés or sites which are operated or organized by the state or federal
government or not-for-proflt corporaticons, organizaticns or agenciss, or some
combination of both. Full-time and clinical faculty of teaching progranms

'
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iigent citizcens of the state may <ount

89

racognized by the Secretary as serving in

[$]

toward +the Ffiftean (13) percent practice time hours sgent either directly
sroviding patient care in cennection with such program or time spent assisting,
consulting with, supervising or training students In the 2ctual provision of
such patient care. |

5.4 The implied agreement set forth in subsection $£.2 shall not arise in
the following circumstances:

5.u.1 When the health care provider delivers health care services to a
state program beneficiary which are immediately neesded to resolve an imminent
lifa-threatening medical or surgicazl emergency; however, onge the disease or
injury which caused the emergency is stabilized, then further treatment of that
beneficiary by the health care provider will give rise to the implied agreement.
Provided, however that the health care provider must be willing to deliver
health c¢are services o any state program beneficiary which are immediately
negded +to reselve an imminent life threatening medical or surgical emergency,
until the disease or injury which caused the emergency is stabilized. For *thes
purpese of +this subsection, stabilize means resolved or ne longer requiring
treatmant for the specific ogcurrence; ob

5.4.2 When 2 physician whe i1s on the staff of a hospital or other health
care facility and whe as part of his or her duties as an on-call staff physician
must deliver health care services t¢ persens who present themselves at the

facility, then if any such person is a beneficiary of a state program the

mplied agreement set forth in subsecticn 5.2 will not arise as a result of the

e

health care provider's delivering health care services and all necessary follow-
up services te that beneficlary. Provided, +that the health care provider

must deliver heal*h care services as such on-call staff physician and a1l




nacassary follow-up  services ht&_‘the .benaficiaries of any state grogranc
presenting themselves at the-facility. Eowaver, i1f *he nealth care provider
delivers health care services tc that beneficiary for an unrelated cenditicn as
part of the health care provider's private practice, then the implied agreement
will arise. 4&n example of this sub-subsection 1s a2 physician who i3 on
the staff of a hospital which has medical staff bylaws requiriﬁg all physicians

to take turns. in the hospital's emergency room and to treat all persons who

D

oresant themselves for health care services 2t that emergency roon, Ta
treatment of a state program beneficiary who comes to the emergency reom by a
physician ané the provision of all necessary follow-up services will not
cbligate that physician to deliver health care services to other state pregram
beneficiaries. But, 1if the physician elects to treat that beneficiary ”for
unrelated conditions in the physigigp's private office, then the implied
agreament to treat other state program beneficiaries will arise 2t the time the

unrelated treatment is provided.

$69-2-58." "Withdrawal by Health Care Providers from Participation

6.1 4 health care provider may withdraw from providing health care
services to Dbeneficiaries of the health care programs of the departments and
divisions of the state pursuant to a2 plan or plans developed in accordance wi*h
the Act. In order to effect the withdrawal, the health care providsr shell
provide a written notice to the directfor of the Public Employees Insurance
Agency  which  shall state that +the provider intends to withdraw from
participétion in such plan or plans. The effective date of withdrawal for the
purposes of this rule shall be the date of receipt of the written ngtice by the
director of the Public Zmployees Insurance Agency. The written notice shall be
-sent to the directﬁr of the Pﬂblic Etmployees Insurance Agency by certified mail,
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“return recaist rejguested. The notice shall identify the health care provider by
name, by FEIN (%tax) number, and by address and telephone number.

5.2 As a general rule, the health care provider shall have forty-five (453
days from the effective date of the provider's withdrawal within which  to
cease continued treatment of the provider's patients who are state progran
beneficiaries. Not later than ten (lO):aé§§né}fEr the effective date of
withdrawal, the withdrawing provider shall give his, her or its state program
beneficiary patients written notlce of such provider's withdrawal, to sanable
these patients %to arrange for care by cther providers. Failure by the provider
+o deliver *he notice to a patient within the ten (10) day period shzll render
the provider's charge for any health care services delivered beyond the forty-
five {45} day pericd null and wvoid and +they shall not be recoverable from
either +the beneficiary or the state division or department. Exceptions to this

general rule are stated below. During the forty-five (45) day period, the

{3

hezlth czare rovider may continue to provide health care services to stat
P ) r

ip

program beneficiaries who were patients of the provider prior to the effectiv
date of the provider's withdrawal. With the exceptions noted in subsection 5.%,
within the aforesaid forty-five (%5} day period the provider may not undertake
the initiéi delivery of nhealth cgrerservices to state program beneficiaries whe
Wwere nct patients of the provider prior to the date of receipt of the provider's
withdrawal notice by the director of the Fublic Empleyszes Insurance Agency oo
whe had not been seen by the provider for the actual delivery of healilth c¢are
services for a period of two (2) years prior to éuch date of receipt. The
delivery of health care services during the forty-five {43} day period to such
pre-established patients shall not obligate the health care provider tc deliver
health «care services to cther state program bensficiaries.

8.3 As exceptions to the general rule stated in subsection 6.2 of this
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rule, the health care provider may elect %o continue to treat individual . state
program beneficiarias who he, she or it is treating as of the effective date of
this rule in the follewing specific categoriass without oblizating the
previder te undertake the delivery of health care services to state program
beneficiaries. However, nothing in this subsection shall permit the health care
provider to continue te provide health care services beyond the forty-five (u5)
day period described in subsections 6.1 and 5.2 to previously established state
program beneficiaries who do not come within the following specifi
categories of patients or permit the provider %o accept new state Dprogran
seneficiarias as patients after +the effective date of his, her or its
withdrawal. The purpose of these sxcepticns i1s to ensures the continued access
to quality health care services in these special situations during the
transitional period for implementation of the Act.

6.3.1 An obstetrical patient for whom the health care provider has been
previding prenatal care. In this event, the health care provider may continue
to deliver health c¢are services to the patient until the outcome of the
pregnancy and after the completion of customary medical follow-up health care.
The health care provider shall file a statement with the director of the Public .
Employees Insurance Agency idéntifying the preovider by name, FEIN (tax) number,
address and telephone number, and identifying any such patients by nane,
address, and social security number.

6.3.2 A patient whose condition places him within a risk of suffering
seriocus and permanent harm if such patient has been unable, after goed faith
efforts, to secufe a health care provider of equivalent training. In this
event, the health care provider may continue to deliver health care services-éo
" the patient until the risk of suffering sericus and permanent harm has abéted or
the patient can cobtain care from a health care provider of equivalent training.
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Thae heszlth care providar shall {ile a statement with the directer of the Bublis
Employees Insurance Agency which shall identify the p:ovidér Sy name, FEIN (%fax)
numnber, azddress and telephone number and identify the patient by name, address,
social security number and, in the case ¢f a beneficlary of the Division of
Workers' Compensation, claim number. The statement shali give the history,
diagnesis, and pregnesis for the patient and such cother information as
the health care provider believes will best describe the patiesnt's condition and
shall include documented medical records.

6.3.3 A patient who, despite goed faith efforts, has begn unable *o
secure a replacement health care provider of eguivalent <training and who
receives permission from the director of the Public Employees Insurance Agancy
to continue to receive health care se;vices from the patient's withdrawing
health care provider after the expiration of the forty-five (45) day period,
Either the patisnt cr the health care provider may petliticn the directecr of the
Public Employees Insurance Agency for such permission. The petition shalill be
acceompanied by a statement from the provider identifying any conditions which
may require ongeing medical attention and indica+ing the provider's
willingness to continue to¢ previde health care servicaes to that beneficiary.
Further, the petition shall state in detail the efforts made by the patisnt or
others on the patient’s behalf to secure an equivalently trained health care
provider and the reascns for the failure of those efforts. The director of the
Public Employees Insurance Agency may exercise his or her discretion to grant a
waiver to the patient upen being satisfied that there have bSeen good faith
efforts made to locate an eguivalently trained health care providar, that those
afforts have failed for reasons beycnd the control of the patisnt or others
working on Dbehalf of the patient or of the health care provider, and that
continued treatment by the- - health care provider is reasonably necessary
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for the nealth and well being of the patient,
§.3.4 In any case where a health care provider has been delivering health

care servicss to a3 patient whose condition i1s expected to De terminal, ‘the

health care provider may continue such patient's <treatment upon obtaiﬁiﬁé
permission from the director of the Public Employees Insurance Agency. In order
for the patient or the health care provider to avail himself, herself, or
itsalf of this exception, =ither the patient, the patient's family member or
the provider shall file a petiticn with the director.of the Public Employses
Insurance Agency requesting permission to continue the treatment. The petition
shall be accompanied by a statement frem the provider, setting forth the
provider's reasens for believing that the patient's conditicn is terminal.
Upon being satisfied that the facts stated in the petition are correct and that
the cpiniens stated therein are reasonable and based upon the asserted facts,
the director of the Public Employees Insurance Agency may permit the health care
provider to ccﬁtinue thé delivery of health care services to that particular
patisnt,

8.3.53 In any cther case, either the patient or the health care provider
may petition the director of +the Public Empleyees Insurance Agency fZor

permission f5r the withdrawing health care provider to ccntinue the delivery of

" Health care service to a particular patient. The petition shall state in detail

the facts and arguments ralied upon by the petitioner for the relief requested.
The director of the Public Employees Insurance Agency shall have the
disgreticnary power to grant or refuse the relief requested. In exercising his
or her discretion, the director shall consider the access tc gquality health care
otherwise available to the patisnt, the nature of the dinjury, c¢ondition, or
disease from which the patient suffers, the threat posed to the patient from
that injﬁry, condition, or disease in the absence of access to quality health
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the

sara, and such cther factors as may appeir to the director to  warrant

granting or denying of the relief raguessted. The director ghall respond %o all

petitions filed opursuant to subsection 5.3 of this rule in 2 timely manner.
No provider or beneficiary shall De penalized during the period in which he or

she is awaiting the director's response, provided the patition was filed in goed

faith and on a timely basis.

5.3.6 In any case where the director of the Public Emploayees Insurance

ct

Agency denies the relief requested in a geti ion filed under this subsecticn 8.3
or rejscts the continued treatment by the health care provider of the patient
under sub-subsections 8§.3.1 cr 6.3.2 for beyond the forty-five (45} day period
deseribed in subsections 6&.1 and 6.2 sither the pgtient or the health care
provider may appeal the director's determination by filing with the Secretary a
request for an administrative hearing. At the hearing, the burden of proof on
all pertineﬁt kissues shall be wupen the person requesting the hearing. The
hearing shall be conducted in accordance with the Administrative Procedures Act,
Wast Virginia Code, §29A-5-1 2t seg¢., and applicable procedural rulss
premulgated by the Secretary.

5.4 Nothing in this secticn shall prohinit a beneficiary of a state
program  from seeking health care services from any provider of his cor her own
choosing, However, if that provider has elected %o withdrzw, in accordance with
Sectien & of this  rule, from providing health care services to beneficiaries
of the health care programs of departments or divisions ¢f the s%tate pursuant of
the Act and this rule, +then the cost ¢f health care services received from
such withdrawn provider will not be considered a covgred service within the
meaning of Section 4{a) of the Act and will not be paid for by any state

department, division or agency in accordance with the Act, whether as a primary

or secondary payor of health care services for said beneficlary. This exclusion
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applies only t2 the ssrvices actually rendcered by the withdrawn provider. IF
the withdrawn orovider trests Athe patient in a3 hoé;ital or SEﬁer facilify,
the hospital charges and other services rencered ;;dd charged for separately
by other providers (e.g., anesthesiclogy, laberatory work) will nct be excluded
merely because they were ordered by a withdrazwn provider, runless the provider
actually providing and charging for the service is alsc a withdr%wn provider.
8.4.1 A provider delivering health care services and a baneficizry seeking
health care services under this subsection 6.5 nust both complete and sign a
waiver, provided by the directeor ¢f the Public Employees Insurance Agency,
releasing all state programs or plans of any responsibility for payment of
the services delivered through or by this private physician-patient agreement.
5.5 Cut-of-state health care providers wﬂgifgfusgi-to pr;;idé“‘covered
health c¢are sarvices +to any class of beneficiaries of 2 state health care
program may be presumed to have withdrawn from providing health care services
tc Dbeneficiaries of all state programs in the state plan or plans develeoped in
accordance with the Act. In such instance, the Secretary or his or her designee
may formally c¢ommunicate with such out~of-state provider to determine whether
the provider intends to comply with the Act, <his™ rule, and any applicable
plan, order or directive. If the provider refuses tc so comply, or refuses to
state clearly its position, then the Secretary or his or her designee may deem

the provider to be a withdrawn provider, and any further services provided by

such provider will be considered under Secticn & of *this rule.

§8¢-2-7. Testimony By Providers

Nothing 1in this rule or in the Act shall be deemed to prohibit a health

care provider who has @lected not to participate in the provision of

health care services to state program beneficiaries (but who may have provided

i
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covered services to such beneficiaries prisr to such election) from testiiying
on behalf of or against a state program beneficiary in any administrative or
judicial  proceeding. Divisions or agencies which ctherwise have  the
responsibility of reimbursing such health care providers for the time expended
by the provider in so tes?ifgipg shall continus te do sc¢ notwithstanding any
other oprovision o?'iﬁis-fﬁie or the Act. Turther, such testimony shall not
obligate zny health care prcvider who has previously elected not to participate
in the delivary of health care services to state program beneficiaries to begin

the delivery of such services.

§69~-2-8. Viclaticns and Show Cause Preoceedings; Penalties

8.1 In the event that any health care provider or other legal entity
vislates any provision of the Act, of this rule, of any other rule duly
promulgataed by the Secretary undsr the provisions of the Act, or any plan,
order, or directive issued under the provisions of the Act or any such rule,
then the Secretary may assess a civil penalty for each such violation and may
order that the health care previder be removed from any list of providers for
whose services a department or divisien may.pay in the future. .

8.2 Upon determining that there is probable cause to believe that a health
care provider or other legal entity may be knowingly engaging in such a
violation, 'the Secretary shall- provide such health care provider or
other legal entity with wriéten notice which shall s+tate the nature of <the
alleged wviclation and the time and place at which sueh health care provider or
other legal entity shall appear to show cause why a civil penalty or removal
from any list, or both, sheuld not be imposed.

8.2.1 Feor the purposes of viclation of Section 5 of this rule, a finding
of probable cause shall be based upen a pattern of incidents in which
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Bemaficiaries ©F cne or more particular programs have bzen denisd health zare

services by a provider or an agent zcting on behalf of the srovider, Isolated

n

irst person regorts gor report by others that z person was denied health care
sarvicas will not be a basis for a finding of probable cause, unless oTher
ccrroborative evidence is received.

8.3 At the hearing so noticed, the Se¢retary shall zrrange to have <the
avidence in support of the allegations presented and shall afford the health
care provider or other legal entity an oppertunity to cross-sxamine the state's
witnesses and shall afford the health care provider or cther legal entity an
cpportunity to present testimony and enter avidence in support of its position.

B.S The hearing shall be conducted in accordance with the administrative
hearings provisions of West Virginia Code, §29A-5-1 et seq., and applicable
precedural rules promulgated by the Secretary.

8.6 If, after reviewing the record of such hearing, the Secretary
determines +that such health care previder is in violation of the Act, of this
rule, or any other rule promulgated under the Act, or any plan, order, cor
directive issued under the Act or such rule, the Secretary may assess a civil
penalty of not less than one thousand dollars ner more than twenty-five thoUéandm‘
dcllars, and may remove a hsalth care provider from any lisft. In exercising his
or her diseretion in fixing the amount of the penalty as well as whether 1o
remove a health care provider from a list, the Secretary shall be guided by the
degree of willfulness shown in the vielation, the nature and type of
tha violation, the menetary amount invelved and whether the health care
provider or other legal entity had persecnally gained by the viclaticn, the
degree of harm, if any, suffered by a beneficiar;?of’any state suppofted program
due to the visolation, and such cother factors as may appear in a particular case.
8.7 Any health care provider cor cother legal entity proceeded against under

Page 17




this Section 8 sjall receive notice in writing by certified mail of +the
decisicn, which decision shall contain a statement of the penalty imposed, 17
any, whether the health care provider is to be removed from any applicable list
and the Secrétary‘s findings of fact and conglusicns of iaw in suppert of the
exercise of the Secretary’'s discretion in the manner stated. The pernalty and
*he remeval may be imposad immédiately by the Secretary witheut regard to
whether or not an appeal is filed; however, +the Secretary, in his or her
discretion, may grant a stay of enfeorcement or cellection of the penalty or
removal pending the resolution of an appeal.

8.8 As provided for by West Virginia Cede, §186-29D-8, +the health care
provider or other legal entity may appeal the Secretary's decision. Any such
zppeal shall be taken and be handled in accordance with West Virginia ‘Code,
§29A-5-4. The circuit court's review shall.iq;lude a review of the amcunt of
the  penalty and any removal of a health care prov?der. The circuit court may
enter a stay against the collecticn or enforcement of any penalty or removal
crder after a hearing on the request for stay; however, such heariag may not be
conducted on an ex parte basis.

?'9. If the health‘céréwﬁrovider cr cther legal entity penalized or ordered
removed either loses on appeal or has not appealed such penalties or removal
and fails to pay the amcunt of the penalty o the Secretary within thirty days
or if the health care provider continues to act in a manner contrary to his or
her or its removal, the Attorney General may institute a civil actien in the
circuit court of Kanawha County to recover the amount of the penalty or *to
seak an injunctioﬁ:ﬂ Such civil action shall be handled in an expedited manner
by the circuit court and shall be assigned forrhearing at the earliest possible
date.

8.1¢ The remedies set forth in this section are intended only for
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vislations of the Act and shall not affect any other centractual relationship
between any department or division and a2 health care provider or ofher lagal
entity.

8.11 Any_ health care provider remeved from a list pursuant to this Section
8 may petition the Secretary for reinstatement t¢ such list zfter one~hundred
and eighty (180) days from his removal. Any appeal by the provider of the
Secretary's decision shall be taken and handled in accordance with West Virginia

Code, §29A-5-Y4%,

§68-2-8. Declaratory Rulings and Informal Cpinions

If in any particular instance a health care provider wishes to request
that the Secretary make a determination of the appliecability of any section of
this rule, or of any exception contained therein, to a given state of facts, the
health c¢are provider may request either an informal opinion or a deglaratory
ruling from the Secretary in accordance with fhe pfovisions of West Virginia

Code, §29A-4-1,

§68-2-10. Severabé}ity

If any provision of this rule or the application thereof to any entity or
¢cirgumstance shall be held invalid, such {g;élidity_shall not affact the
provisions or the applications of this rule which can be giveﬁ effact without
the invalid provisions c¢r application, and to this end the provisions of <this

rile are deglared to bhe severable.
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STATE OF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RE‘%C%)UE{CESN“ YIEDINGA
Pkl M o-.:" =T R Th
Building 6, Capitol Complex QECRETARY UF BEAL
Gaston Caperton Charleston, WV 25305

Governor

Septarber 1, 1889

The Honorable Ken Hechler
Secretary of State

State Capitol Building T _
Charleston, West Virginia 25305 L

Re: Omibus Health Care Act - Cooperative Plan

Dear Secretary Hechler: =~ &~ -~ ~ ) _ -

During the past legislative session, the lLegislature adopted the Omnibus
Health Care Act which had been codified at West Virginia Code 8L6-29-D-1.
et seq. Subsection 3(c) of the Act requires the departments and divisions
subject to the Act to "develop a plan or plans to ensure that a reascnable and
appropriate level of health care is provided to the beneficiaries of the
various programs including the Public Employees Insurance Agency and the
Workers' Compensation Fund, the Division of Rehabilitation Services and, to
the extent permissible, the State Medicaid Program. The Legislature made
the Act effective fram passage. However, various provisions of the Act do
not become operational until the departments and divisions of State government
adopt a plan or plans of cooperation. The Department of Health and Human
Resourced, the Divisions of Health, Huwan Services and Workers' Compensation
within the Department, the Public Exployvees Insurance Agency and the Division
of Rehabilitation Services have adopted on this date the attached plan of
cooperation. Please file the plan as an official recoxd of the Department
of Hézlth and Human Resources, the Public Faployess Insurance Agency and.
the Division of Rehabilitation Servicas. : . .

If your office desires further information regarding the Coorerative
Plan, please do not hesitate to contact me at your convenience.

Very truly yours,

”

Taunja Willis Millexr
Secretary

Attachment




