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Gaston Caperton
Governor

STATE OF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

Building 6. Capitol Complex
Charleston, WY 25305

September 1, 1989

The Honorable XKen Hechler
Secretary of State

State Capitel Building
Charlesten, West Virginia 25305

Re: W.va.C,8,R., Title 6%, Serias 2; Emergency Filing of
Legislative Rule; Statement of TFacts and Circumstances
Constituting the Emergency; Written Approval.

Dear Secretary Hechler:

This latter is written to indicate umy approval of the filing of this
smergancy legislative rule and of the filing of the proposed permanent legislative
ruls. In addition, this letter indicates the basis for the filing of this

legislative rule on an emergency basis.

During the past legislative sessicn, the Legislature adopted the Omnibus
Health Care Act which has been codified at West Virginia Code §16- 29D-1 et seq.
Section 7 of that Act provides that the “"sescretary of the department of hesalth and
human resources shall promulgate rules to carty out the provisions of this
article." Additional rule making authority is granted to the secretary under West
Virginia Code $SF-2-2(a)(ll). Moreover, West Virginia Ceode §5F=2=2(2)(12) requires
that the secretary grant his or her written approval before any rule can have any

force or sffect.

The Omnibdus Heslth Care Act authorizes divisions and departments of state
governzent to cooperate with each other "in order, amomg other things, tc ensure
the quality of the health care services deliversd to the beneficiarias of such
departments and divisions and to ensure the containment of costs in the payment for
such services." West Virginia Code §16-29D=3(s). While some of the divisions or
departmants affscted by this Act are within the Department of Bealth and Humazs
Resources (e.g., Division of Health, Division of FHuman Services, Division of
Workers' Compensation), others are located within other departments (e.g., PFublie
Employees Insuraace Agency and Division of Rehabilitation Services). Howaver, the
Secretary of the Dapartment of Health and Human Rescurces is authorized to
administer the cooperative actions of all of these agencies which are taken

pursuant to the Omnibus Health Care Act.

Accordingly, in order to effectuate the purposes of the A¢t, the Departzment
is today filing o¢n sn emergency basis a legislative rule titled "Implemencation of
Omnibus Health Care Act." We have designated this rule as Series 2 of Title 89.
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We are also filing this rule as a proposed permanent legislative rule and have
scheduled the required public hearing on the date indicated in the attached

documentation.

The justification for filing this rule on an emergency basis rests upon two
separate bases. First, West Virginia Code §16=29D=7 indicates that emergency rules
may be used. Second, as an independent basis for filing this rulaz on an emergency
basis, West Virginia Code §25A=3=13(a) provides that an agency may propose an
emergency <Tule and subsection 13(g) provides that "an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the public
peace, health, safety or welfare or is necessary to comply with a time limitation
established by this code or by a federal statute or regulation or to prevent,
substantial harm to the public interest.”" Subsection 13{a) requires that the
circumstances constituting the emergency be stated with particularicy.

The Legislature made the Omnibus Health Care Act effective f{rom passage,.
Howaver, the various provisions of the Act do not become operational until the
various departments and divisions of state governmen:t adopt a plan or plans of
cooparation. Concurrently with the filing of this emergency rule, & plan of
cooperation i3 ealso being adopted by the Departmant and affectad divisions, .In.
addition, ancther emergency rule is being filed concerning the adoption of a rate
methodelogy for the Public Emplovess Insurance Agency. Upon the adoption of a
plan, several conditions of participation contained in the Aet become operative.
One condition affects the ability of health care providers to bill state progranm
beneficiaries for the balance of charges claimed by the provider over and Gbeyond
what the state program pays. Another condition requires that a health care
provider which treats one program's beneficiaries cannot discriminate against the
beneficiaries of another state health program and refuse to taks such beneficiaries
as patisnts simply because they are beneficisries of that program. The Act allows
providers to indicate their refusal te participate in all of the state programs.
Alse, the Act provides for penalties and a procedure for ths Secretary to use for
health care providers who violate the Act and the rTules.

This emargency rule implements 2ll of these provisions without which the Act
cannot be sdministered. The Legislature found that a significant and ever-
increasing porticn of the State's rescurces are being expended for health care
services and yet the 5State has bean unable to timely pay for such health care
services. It found that the Public Employees Insurance Agency and the State
medicsid program face serious financial difficulties in terms of decreasing amcunts
of available federal and State dollars to fund the programs and for paying dabts
presently owed. The Legislature found that "it is in the best interest of the
gtates and the citizens therecf that the variocus state departments and divisicns
involved in such provision of health care and the payment therecf cooperate in the
effecting of cost savings." West Virginia Code $16-29D~1(a)(5). It also found
that the "heslth and well being of all scate citizens, and particularly those whose
health care is provided or paid for by cthe [state programs| are of primary concern
to the state.” West Virginia Code $29D-1(a}(6).
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The failure to implement the Act on an emergency basis will result In the
defeat of the Legislative purposes espoused in the Act and would be detrimencal to
the health and well being of the state oprogram beneficilaries. Without the
previsions of this rule, state health care providers would be without guidance in
deciding whecther or not to continue participation in the state programs, would nor
know whether they were in compliance with the requirement not to discriminate
against classes of state program beneficiaries, and would not know when their
actions would bind them to the provisions of the Act despite their intentions to
withdraw from participation. In addition, patients of withdrawing providers would
not receive appropriacte notices of the need to seek other health care providers and
many patients may be left without access 2o the care that they need. In shere,
this rule ig needed so that there can be an orderly transition to the enforcement
of the O{mnibus Health Care Act, s$o as not to jeopardize the health and well-being
of patients who raceive their health care through the affected state programs, and
so as to give affected health care providers appropriste notice of the effects of
the Act upon then and the procedures open to them under the Act,

If your office desire further informaticn on the need for the emergency
promulgation of this rule, plesasas do not hesitate to contact me at your

conveniencs,

Very truly yours,

A

Taunja Willis Miller
Secratary

TWM/jah



Tmplementation of Omnibus Health Care Act

Rule Title:

Type of Rule: ¥ - Legisiative Imterpretive Procedural
Nepartment of Health

Agency and Human Resources Address Building 6

Capitol Ccmpléx

Charleszeon, WV 25303

| ANNUAL [ FISCAL YEAR
1. Sttect of Proposed Rule | Increase Decrease Current Next Thereaftar

1 $ 0 s 0 so'

Estimated Total Cost S

Persenal Services
Currént Expense

Repairs and Alteraticns

Equipment

| Cther

2. Explanation of above estimates.

“Menitoring of this rule will be acecemplished by the existing personnel'of the
varicus gtate agencies conducting state beneficiary health care programs..

© 3. Objectivas of thess rules:
conditicns of participation by health care providers in stat

care programs.

The objeé:ive of this rule ig to set forth the
e beneficiary health
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4, Explanation of Cverall ECSNEMIC iMEasl CF Fivpwagu Aure.

A, Ezzrmomic Impact ¢n State Government,

This rule per se will have no economic impact on S:zate governmenz. The
intent of the law to which this rule Ls related is to control the rising cost
of Stare-supvorted health care programs,

8. Ecamemic Impact on Palitical Subdivisions; Specific Industrias;
Spacific groups of citizens,

There may be minimal costs 2o providers associated with wecordekeeping thev
may wish te perform to document their compliance with this rule.

C. Economic Impact on Citizens/Public at Large.

Nona

s R
Date eptembar 1, 1939

.

.

Signature of Agency Head or Authorized Reaprassntative

4. L

Taunia &Ellis Miller, .Secretary
Department of Health and Human Resources




febryary T, 1899

LEGISLATIVE RULE-MAXING REVIEW COMMITTEER
Taunja Willis Miller, Secretary, Department of Health and Human Resavrcas

ENCY RULE TITLE: Inolementation of Omnibus Pealth Care fct

Dats of £iling: Seotember 1, 1880: First imendment January 22, 10491

Statutory autherity for promulgating the emergency

rule: W. Vi, Code §16-250-7

Date of £iling of proposed legislative zrule; Seofember 7. 793¢

Dees the emergency rule adopt new language cor does izt
amené cr repeal a current legislative zule?

This is a2 new rule. -

Has the same or similar emergency rule previously been
£iled and exp:.red"

Originally filed September 1, 168%5. Has not expirad.

State, with particulazity, those facts and circumstances
which make the emergsency rule necesgsary for the immediate
reservation of public peags, health, safety or welifare,

See attached letter. Second amendments address technical (non-

substantive) changes reguested by Legislative Rule=Making Raview

Committesn.
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TITLE 6%
LEGISLATIVE RULES
DEPARTMENT OF HEALTH ARD HUMAN RESQURCES

SERIES 2
IMPLEMENTATICN OF CMNIBUS HEALTH CARE ACT

§69-2-1. General

1.1. Scope - This legislative rule implements the provisions of <the
Omnibus Health Cara Act, West Virginia Code, §16-29D-1 et seqg., 1989. Under
the 2c%, the Secretary of the Department of Health and Human Resources 1is
charged with the responsibility of promulgating rules to carry out the
provisions of the Act. The agencies subordinate to the Secretary under the
provisions of the Act and to whom this rule is applicable are the Division of
Health, the Division of Human Services, the Division ¢of Empleyment Security, and
the Division o©of Workers' Ceompensation. In addition, section 3 of the Act
spacifies that certain entities not within the Department of Health and Human
Resources are also subject to the provisions of the Act and of this rule. Those
other entities are the Public Employees Insurance Agency within the Department
of Administration, the Division of Rehabilitation Services under the State Beard
of Education sitting as the State Becard of Rehabilitation, and the Beoard of
Trustees, which has regpensibility for the state's medical gchools, within the
Department of Education and the Arts. All of these govermmental entities either
are invelved in provision of health care services to beneficiaries of +their
programs or pay for health care services deliveraed to those beneficiaries, or
both, as well as cften providing many cther services ¢c the Dbeneficiaries of
thoge governmental entities' programs.

1.2. Authority - West Virginia Code, §16-29D-7,

1.3. Related Rules -~ This legislative rule is distinet from, but is to
be read in cenjunction with, other rules <%tc bPe promulgated under the
authority of West Virginia Code, §16-29D-7. One such rule will relate to

procedures for administrative hearings; others will relate &to payment for
madical services by the departments and divisions subject to the Act.

1.4. Filing Date -

1.5. Effective Date -
§69-2-2. Definitions

2.1. &s used in this legislative rule, the fclleowing terms, words, and
phrases have the meanings stated below unless in any instance where such temm.

word, or phrase is emploved the context clearly indicates that another meaning
is intended.
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2.2, The term "Act" means the Omnibus Health Care Act which is codified a
W, Va. Code §16-29D-1 et seg., as amended.

2.3. The terms "Code of West Virginia" and "West Virginia Code”™ mean the
West _Virginia Cede of 1931, as amended.

2.4. The term "coordination of benefits” means a provisicon which
establishes an order in which twe or more insurance contracts, plans or prograns
covering the same beneficiary pay their claims, with the effect that there is no
duplication of benefits.

2.5. The terms ''health care,” "health care services," or "health care
treatments"” mean clinically related preventive, diagnostic, &treatment, or
rehabilitative services whether provided in the heme, office, heospital, clinic
or any other suitable place either inside cr outaide the state of West Virginia
provided cr prescribed by any health care provider or providers. Such services
include, among others, medical supplies, appliances, laboratory., preventive,
diagnestic, therapeutic and rehabilitative services, hospital care, nursing home
and convalescent care, medical physgicians, ostecpathic physicians,
chiropractors, and such other surgical including inpatient oral surgery,
nursing, and podiatric services and suppllies as may be prescribed by such health
care providers but not other dental services,

2.8. The term "health care provider” means a person, partnership,
corporation, facility or institution licensed, certified or authorized by law to
provide professicnal health care services in or cutzide thisg state +o an
individual during this individual's medical care, treatment ¢r confinmement. For
the sole purpose cf this rule and the implementation of the Act, the term dces
net include pharmacists and pharmacies. Ar +the option of a medical
corporation, evidenced by the £iling of a statement with the director of <the
Public Employess Insurance Agency and the assignment of separate previder
numbers by the state departments and divisions paying for health care services
under the provisions of the Act, each individual providing professional health
care services within such corporation shall be considered as a geparate health
care provider,

2.7. The term "life-threatening medical or surgical emergency" includes an
emergency posing an  imminent threat of significant, permanent and clearly
recognizable bodily impairment such as blindness cor less of limb.

2.8. The term "this rule" means the present legislative rule which has
been designated as Title 69, Series 2.

2.9. The term "the Secretary' meansg the Secretary of the Department of
Health and Human Resources.

Page 2
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§69-2-3. Purpose

. The purpcse of this rule is to implement the Act. In adopting the
e Legislature stated that it intended "to provide a framework within
which the despartments and divisions of state government can cooperate to sffect
cost savings for the prevision of health care services and the pavment thereof.
It is the purpose of the Legislature to encourage the long-term, well-planned
development of Zzair, eguitable and cost-effective systems for all health care
nroviders paid or reimbursed by +the public employees insurance agency, the state
medicaid program, the workers' compensation fund or the division of
rehabilitation services." West Virzginia Code, §l16-29D-1(b). This same purpose
is applicable o the Division of Health.

3.2, In order to achieve this purpose, the Legislature directed that
the state nmnust ensure the delivery of high quality health gare services and
effect cogt savings in the provision of health care services. The Legislature
concluded that it is in the best interests of the state and its citizens Zfor the
variocus state departments and divisions, inciuding the gtate's medical schools.
which are involved in the provision of health care services and the pavment
thereof, to cooperate in the generation of cost savings and in ensuring the
quality of the health care gervices delivered to the beneficiaries of all the
state-supported programs.

§69-2-4, Non-Interference with the Medicaid Program

It 1is expressly recognized that no other entity mav interfere with thke
discretion and judgment given to the single state agency which administers <the
state's medicaid program. Thus, it is the intention of this rule that nothin
contained herein shall be interpreted, construed, or applied to interfere with
the powers and actions of the single state agency which, in keeping with
applicable federal law, shall administer the state's medicaid program as it
perceives to be in the best interest of that program and its beneficiaries.

§69-2-5. cCondition of Participation - Other Program Patients

5.1. In order +to assure and %o increase access to quality health care
services for all state program beneficiaries, and in particular the state's
medicaid beneficiaries, the Act reguires that any health care provider whe
agrees to deliver health care services to any beneficiary of a health care
proegram of any one Oor more of the departments or divisiens of the state, the
cnarges for which shall be paid or reimbursed by such department or division,
also not refuse to take the beneficiaries of another state program because they
are beneficiaries of that other program and would have their health care
services paid for under that other program. However, the health care provider
retains his or her or its rights to refuse to accept any patients for reasons
not related to their status as beneficiarieg of such other program., Examples of
such unrelated reasons are that the health care provider is not taking any new
patients, that the health care provider accepts patients only upon referral and
the ©beneficiary has not been referred, that the health care provider does not
practice in the field of health care service specifically needed Tv the
beneficiary, that the beneficiary does not reguire the health care services

Page 3
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reguested, that the beneficiary is zn uncooperative patient which fact is known
to the health care provider through the provider's own personal Xknowledge and
experience, and similar neon-discriminatery reascns.

$.2. With the exceptions noted zelsw in subsection 5.4, any health ¢
provider who agrees to provide covered health care services to any benefici
of a state Drogram 2lsc agrees to take as patients for covered services
beneficiaries of all cther stats programs. Refusal %o +t¢ake a particula
beneficiary or class of beneficiaries because, in whole or in part, the
individual or class of individuals are participants in a particular state
program  shall cause the health cars provider to be in violation of the Ast znd

this rule.

5.3. A health care provider will be presumptively in compliance with <he
provisions of subsectien 3.2 of this rule, if

5.3.1. The health care provider actually delivers covered health care
services to all beneficiaries who request services or refuses to deliver
services only for reascns not related to such persens' status as baneficiarias
under a particular state program as provided in section 5.1: or

5.3.2. With respect to beneficlaries of the state's medicaid program, the
health care provider actually delivers health care servicas teo a sufficient
number of patients whe are beneficiaries of the state's medicaid pregram  to
equate to at least fifteen (15) percent of the health care provider's tetal
active patient populatioen. An active vpatient is one to whom the health care
provider has delivered health cares services within the twe vears preceding the
date on which the determination is being made. Fer these health care providers
whe practice in both obstetrice and gynecslogy, such a provider will Tbhe
presumptively In cempliance with respect to beneficiaries of the state's
medicaid program if the provider actually delivers covered health care services
to all beneficiaries whe request obstetric services, or to at
least a sufficient number of beneficiaries +o equate to at least fifteen
(15) percent of the provider's total active cbgtetric patient population and, i<
the provider actually delivers covered health carea services to all such
beneficiaries who request gynecclogical services, or to at least a sufficient
number of such beneficiaries to equate to at least fiftesen (15} percent of +he
provider's total active gynecological patients,

5.3.2.1, In making a determination of the sufficient number of patients
who are bDeneficiaries of the state's medicaid pregram to eguate to at least
fifteen (15} percent, nothing in this rule should be construed ag requiring
the provider tco cease delivering health care services to patients who
are beneficiaries cof other states' medicaid programs. Provided, Thowever, that
in determining presumptive cempliance under subsection 5.3.2 of these rules, a
sufficient number of patients who are ceneficiaries ¢f the state's medicaid
program will be egquated to at least fifteen (15) rercent of the provider's
active patients who are state residents. Frovided, however, that the provider
shall mnoct refuse to take beneficiaries of this state's medicaid program as *his
or her practice admits appropriate new patients. Provided further that the
provider shall not discriminate in accepting patients in faver of beneficiaries

Page 4
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0f another stata's medicaid program a2nd against beneficiaries of *his state's
medicaid program because of differing rates of reimbursement.

3.3.3. " With respect to beneficiaries of the state's medicaid program, the
health care provider expends a substantial amount of his, her or its actual
practice time, egual to approximately Ffifteen (13) percent, providing
services to patients who are heneficiaries of the state’'s medicaid program, or
other programs recognized by the Secretary as serving indigent citizens of
the state, either In the provider's own practice or facility, or in practice
settings or sites which are operated or organized bv the state or federzl
government or not-for-profit corporations, organizations or agenciles, or scme
combination of bhoth,. Full-time and clinical faculty of <feaching programs
recognized Dby the Secretary as serving indigent citizens of the state may count
toward the fifteen (15) percent practice time hcours spent either diractly
providing patient care in connection with such program or time spent assisting,
consulting with, supervising or training students in the actual provision of
such patient care.

5.32.4. For purposes of determining compliance with the provisions of
subsection 5.2 of this rule, a provider will receive credit for good faith
efferts to schedule appointments for state program Dbeneficiaries, including

beneficiaries 0of the state's medicaid pregram or other indigent care programs
recognized Dy the Secretary pursuant to subsection 5.3.3 of this rule,
regardless of whether or not the prospective patient actually appears for the
appointment.

5.4. The implied agreement set forth in subgection 5.2 of :his rule shall
not arise in +the follewing circumstances:

3.4.1. Whnen the health ¢are provider delivers health care services *o a
state program beneficiary which are immediately needed to resolve an imminent
life-threatening medical or surgical emergency: Provided, that once the disesse
or injury which caused the emergency is stabilized, then further treatment of
that ©Dbeneficiary by the health care provider will give rise to the implied
agreement. Prcvided, however that the health care provider must be willing to
deliver health care services +o any state program Dbeneficiary which are
immediately needed to resolve an imminent life threatening medical or surgical
emergency, until the disease cor injury which caused the emergency is stabilized,
For the purpcse of thie gubsection, stabilize means resclved or no longer
requiring treatment for the specific occcurrence; or

5.4.2. When a physician who is on the staff of a hespital or cther Health
care facility and who as part of his or her duties as an on-call staff physician
must deliver health care services +o persons who present themselves at the
facility, then if any such person is a heneficiary of a state program the
implied agreement set forth in subsection 5,2 will not arise as a result of the
health care provider's delivering health care services and all necegsary follow-
up services to that beneficiary. Provided, that the health care provider
must deliver health care services as such on-call staff physician and all
necessary feollow-up services to the beneficiaries of any state program
presenting themselves at the facility, However, if the health care provider

Page 5
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delivers health care services to that beneficiary for an unrelated condition =s
part of the health care provider's private practice, <then the implied agreemen:
will arise.  An example of <this sub-subsection i1s a physician wheo is on
the staf? of a hospital which has medical staff bylaws regquiring all phvsicians
te take +turns in the hospital's emergency rocm and to treat all persons who
present themselves for health care services at that emergency room. The
treatment LBy a physician of a2 state program beneficiary whoe comes to the
emergency room and the provision of all necessary follow-up services will not
obligate that physician to deliver nealth care services to other state program
beneficiaries. But, if +the physician elects to treat that beneficiary for
unrelated conditions £ the physician's private office, then the implied
agreement to treat cther state program beneficiaries will arise at the “ime +the
unrelated treatnment is provided.

5.4.3. wWhen a health care provider whe has agreed to gserve stzate program
beneficiaries requires the services of ancother provider (e.g., for coverage,
consultation, second opinion, or assistance with a procedure), in connection
with the treatment of a state program beneficiary or beneficiaries, and cannoct
locate to perform such service ancther provider who has agreed to serve state
program beneficiaries, then the provider in need may regquest a provider who has
withdrawn from treating staté program beneficiaries pursuant to section & of

this rule to perform the needed service. Provisicen of such service in good
faith by a provider who has withdrawn shall not subject the provider %o the
implied agreement set forth in subsection 5.2 cf this rule, Mocreover, such

provider may be paild by the appropriate state program, if the provider who
requested the service either obtains precertification asuthorization for <he
service from the state agency cr submits, promptly after the service has been
rendered, a brief written statement to the state agency explaining why the
services of a withdrawn provider were utilized. Such statement shall deseribe
what efforts were made to locate 2 nen-withdrawn provider; provided, however,
that such efforts shall not be required in an emergency situation, whether
life-threatening, or otherwise. If a health care provider whe serves state
program beneficiaries will reguire the gervices of a withdrawn provider on an
ongoing, periodic or repeat basis (e.g., for coverage}, the provider shall
request in writing from the director of the Public Employees Insurance Agency an
exception which will authorize the withdrawn provider to provide the reguired
service and be paid by the appropriate gtate agency, without subjecting +he
provider to the implied agreement set forth in subsection 5.2 of this rule. The
director of the Public Empleyvees Insurance Agency may approve such request if
the director finds that the service is not reascnably available frem a2 provider
who 12 gerving state program beneficiaries, or for other good cause.

§69-2-6. Withdrawal by Health Care Providers from Participation

€.1. A healrh care provider may withdraw from providing health care
services tc Dbeneficiaries of the health care programs of the departments and
divisions of the state participating in a plan or plans developed in accordance
with the Act. Any health care provider, whoe provided health care services +o a
beneficiary o©of any state health care program on or after April 8, 1989, the
effective date of the Act, and who decides that he, she, or it does not wish to
continue to serve beneficiaries of state health care programs under +he new
terms imposed By the Act, must withdraw by folleowing the procedures set forth in
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this rule, in crder tc aveid being subject to the implied agreement set forth in
subgection 5.2 of this rule. In order te effect the withdrawal, the health care
provider shall provide a written notice te the director of the Public Employees
Insurance Agency which shall state that the provider intends to withdraw from
participation in such plan or plans., The effective date of withdrawal for the
purposes of this rule shall be the date ¢f receipt of the written notice by the
director of the Public Employvees Insurance Agency. The written notice shall be
sent to the director of the Public Employees Insurance Agency by certified mail,
return receipt requested. The notice shall identify the health care provider by
name, by FEIN ({tax) number, and by address and telephone number, It is
racognized that some preoviders In good faith believed that i1f they ceased
treating state program beneficiarieg befeore the plan and rules implementing the
Act were filed, then theyv would not need to withdraw formally by sending written
notice +o the directer of the Public Employees Insurance Agency as provided in
this rule. However, requiring such written notice is the only way the state,
cther providers, and beneficiaries can all be informed as to which providers are
treating state beneficiaries and which are not. Accordingly, those providers
whe balieved they withdrew without sending the written notice are regquired by
this rule to send the notice: Provided, that these providers will not be
considered to have been in vioclation of the Act and will suffer no adverse
consequences. In addition, a few health care providers may never have delivered
health care servicea to state health program beneficiaries and are thus
technically neot required by the Act or this rule to withdraw fcrmally if <they
wish +to continue not seeing state beneficiaries, However, any such providers
are nonethealess encouraged to provide the written notice, again so that ne
confusion will exist as to which providers are treating state beneficiaries and

which are not.

6.2. As a general rule, the health care provider shall have forty-five
(45) days from the effective date of the provider's withdrawal within which
to cease continued treatment of the provider's patients who are state program
beneficiaries. Not later +han ten (10) days after the effective date of
withdrawal, the withdrawing provider shall give his, her or its state program
beneficiary patlents who are under active treatment written neotice of such
provider's withdrawal, +to enable these patients to arrange for care by other
providers. Failure by the provider to deliver +the ncotice to a2 patient within
the ten (10) day period shall render the provider's charge for any health care
services delivered beyond the forty-five (45) day perisd null and wvoid and
it shall not be recoverable from either the beneficiary or the state Qdivision
or department. Exceptions to this general rule are stated below. During the
forty-£five (45) day period, <the health care provider may continue to provide
health care services to state program beneficiaries who were patients of the
provider prior to the effective date of the provider's withdrawal. With the
exceptions noted in subsection 5.4 of this rule, within the aforesaild forty=-~five
(45) day period the provider may not undertake the initial delivery of health
care services to state program beneficiaries who were not patients of the
provider prior to the date of receipt of the provider's withdrawal notice by the
director of the Public Employees Insurance Agency or who had not been seen by
the provider for the actual delivery of health care services for a peried of
twe (2) vears prior +to such date of receipt. The delivery of health care
services during the forty-five (45) day period to such pre-established patients
shall not obligate the health care provider £o deliver health care services to
other state program beneficiaries,
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5.3. As exceptions to the general rule stated in subsecticn 6.2 of +his
rule, the health care provider may elect t2 continue to treat individual state
program beneficiaries who he, she or it is treating as ¢of the effective date of
the withdrawal 3iIn the following specific categories without obligating
the provider to undertake the delivery of health care services %o state
program beneficiaries. However, nothing in this subsection shall permit <he
health care provider to continue to provide health care services beyond the
forty-five (435) day period described in subsections 6.1 and 6.2 to previously
established state program beneficiaries who de net come within the
following specific categories of patients or permit the provider to accept new
state program keneficiaries as patients after the effective date of his, Her or
its withdrawal. The purpose of these exceptions is +o ensure the ceontinued
access Dy state program Deneficiaries to quality health care services in  thesge
special situations.

8.3.1. A withdrawing health care provider may continue to treat an
obstetrical patient for whom the health care provider has been providing
prenatal care. In this event, the health care provider may continue to deliver
health care services to the patient until the ocutseme of the pregnancy and after
the completion of customary medical follow-up health care, The health care
provider ghall file a statement with the director of the DPublic TFEmplovees
Insurance Agency identifying the provider by name, FEIN (tax) number, address
and telepheone number, and identifying any such patients by name, address, and
social security number.

6,.3.2, A withdrawing nealth care provider may continue to treat a patient
whose cendition places him within a risk of suffering sericus and permanen~ harm
if such patient has been unable, after good faith efforts, to secure a health
care provider of eguivalent training. In this event, the health care previder
may continue to deliver health care services to the patient until the risk of
suffering gerious and permanent harm has abated or the patient can obtain cazre
from & health care provider of equivalent training. The health care provider
shall file a statement with the director of the Public Employees Insurance
Agency which shall identify the provider by name, FEIN {(tax) number, address and
telephone number and identify the patient by name, address, social security
number and, claim number in the case of a beneficiary of the Division of
Workers' Compensation. The statement shall give the history, diagneosis, and
prognesis for the patient and such other infermaticn as the health care
provider Dbelieves will best describe the patient's cendition and shall include
decumented medical records.

€.3.3. A withdrawing health care provider may continue to +reat a patient
who, despite good faith efforts, has been unable to secure a replacement health
care provider of equivalent training and who receives permission from the
directer o©f the Public Emplovees Insurance Agency o continue to receive
health care services from the patient's withdrawing health care provider after
the expiration of the forty-five (43) day perisd. Either the patient or the
health care provider may petition the director of the Public Empleoyees Insurance
agency for such permissien. The petition shall be accompanied by a statement
froem the preovider identifying any cenditions which may reguire ongoing
medical attention and indicating the provider's willingness to continue <o
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nrovide health care services to that beneficiary. Further, +the petition shall
étate in de+tail the efforts made by the patient or others on the patient's
behal? +o secure an equivalently ftrained health care provider and the reasons
for the failure of <those efforts. The director of +the Fublic Emplovees
Insurance Agency may exercise his or her discretion to grant a waiver to the
patisnt upen Dbeing satisfied that there have teen good faith efforts made o
locate an equivalently trained health care provider, that those efforts have
failed for reasons beyond the contrel of the patient or others working on behalf
of the patient or of the health care provider, and that continuead treatment
fo)ts the health care provider i1s reascnably necessary for the health and
well being ©f the patient.

6.3.4. A& withdrawing health care provider may centinue t£o treat a patient
whosea cendition is expected tc be terminal. The health care provider may
continue such patient's treatment upon cbtaining rermission from the director of
the Public Employzes Insurance Agency. In order for the patient or the
health care provider to avail himself, herself, or itgself of this exception,
either the patient, the patient’'s family member or the provider shall file a
petition with the directeor of the Public Empleovees Insurance Agency reguesting
permissicon o continue the treatment. The petition shall be accempanied by =z
statement from the provider, getting forth the provider's reasons for
believing that the patient's condition is terminal. Upon being satisfied that
the facts stated in the petition are correct and that the opinions stated
therein are reascnable and based upon the asserted facts, the director of the
Public Employees Insurance Agency may permit the health care provider to
continue the delivery of health care services te that particular patient.

£.3.3. In any other case, elther the patient ¢or the health care nrovider
may petition the director of +the Public Employees Insurance Agency for
permission for the withdrawing health care preovider to continue the deliverv of
nealth care service to a particular patient. The petition shall state in detail
the facts and arguments relied upcn by the petiticner for the relief reguestad.
The director of the Public Emplovees Insurance Agency shall have the
discretionary power to grant or refuse the ralief reguested. In exercising his
or hner discretion, the directer shall consider the access to quality health care
otherwise availatble to the patient, the nature of the injury, c¢ondition, or
disease from which the patient suffers, the threat posed to the patient frem
that injury, condition, or disease in the absence of acgcess to guality health
care, and such other factors as may appear to the director tc warrant the
granting or denying of the relief requested. The director shall respond toc all
petitions filed pursuant te subsection 6.3 of this rule in a timely manner.
No provider or beneficiary shall be considered toc be in vioclation of +the Act
during the peried in which he cr she is awaiting the director's response,
provided the petition was filed in good faith and on a timely basis.

6.3.8. In any case where the diractor of the Public Employees Insurance
Agency denies the relief recuested in a petition filed under this subsecticn 6.3
ocr rejects the continued treatment by the health care provider of the patient
under sgub-subsecticng 6.3.1 cor €.3.2 for beyond the ferty-five (45) day pericd
described in subsecticns 6.1 and 6.2 either the patient or the health care
provider may appeal the directer's determination by filing with the Secretary a2
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regquest for an administrative hearing. At the hearing, +he burden of vroof on
all  martinent issues shall be upon the person reguesting the hearing. The
nearing shall be conducted in accordance with the Administrative Procedures Act,

West Virginia Ccode, §29a-5~1 et seg., and applicable procedurzl rules
promulgated by the Secretary.

§.4. Nothiag in this section shall prohibit a beneficiary of a state
srogram  freom seeking health care services frem any provider o¢f his or her own
choosing. However, 1f that provider has elected to withdraw, in accecrdance with
section & of this rule, from providing health care services to beneficiaries
of the nealth care programz of departments or divisions of the state pursuant of
the Acet and this rule, then the cost of health care services received Ifrom
such withdrawn provider will not be considered a coversd service within the
meaning of section 4(a) of the A<t and will not be paid for by any state
department, divisien or agency in accordance with the Act, whether as a primary
or secondary payor of health care services for the beneficiary. This exclusion
applies only to the services actually rendered by the withdrawn provider. If
the withdrawn provider treats the patient in a hospital or other facility,
the hospital charges and other services rendered and charged for separately
by other providers (e.g., anesthesiolegy, laboratory work) will not be excluded
merely because they were ordered by a withdrawn provider, unless the provider
actually providing and charging for the service is also a withdrawn provider.

£.4.1.° A provider delivering health care services and a beneficiary
seeking health care services under this subsection £.4 must beth complete and
sign a waiver, provided by the director of the Public Employees Insurance
Agency, releasing 2ll state programs or plans of any responsibility for
payment of the servigces delivered through or by this private physician-patient
agreement. -

£.5. OQut-of-state health care providers who refuse to provide covered
health care services 4o any class of beneficiaries ¢f a state hegalth care
program may DHe presumed to have withdrawn from providing health care services
to beneficiaries of all state programs in the state plan or plans develcped in
accordance with the Act. In such instance, the Secretary otr his or her designee
may formally commimnicate with such cut-of-state provider to determine whether
the provider intends to comply with the Act, this rule, and any applicable
plan, order or directive. If the provider refuses to comply, or refuses to
state clearly its po=ition, +hen the Secretary or his or her designee may
consider the provider to he a withdrawn provider, and any further services
provided by such provider will ke considered under section 6 of thig rule.

§69~-2-7. Testimony By Providers

Nothing in this rule or in the Act prohibits a health care provider who
kas elected not to participate in the provision of health care services to
state program beneficiaries (but who may have provided covered gervices tec such
beneficiaries pricr to such election) from testifying on behalf of or against a
state program beneficiary in any administrative or judicial proceeding.
Divisions c¢r agencies which otherwise have the responsibility of reimbursing
such health care providers for the time expended
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Dv  the provider in testifying shall centinue to do so notwithstanding anv
other provision of this rule or the Act. Further, such testimony shall not
obligaté any nealth care provider who has previously elected not %o participate
in the delivery of health care services t¢ state program beneficiaries to Tbegin
the delivery of such services.’

§69-2-8, Violations and Show Cause Proceedings: Penalties

8.1. In the event that any health care provider or other legal entity
viclates any provision of the Zct, ¢f this rule, 92f any other rule duly
promulgated by the Secrstary under the provisions of the Act, or any plan,
order, or directive issued under the provisions of the Act or any such rule,
then the Secretary may assess a civil penalty as provided by the Act and may
order that the health care provider be removed from any list of approved
providers for whese services a department or diviszion may pay in the future.

8.2. Upon determining <hat there is probable cause to believe that =
health care provider or other legal entity may be knewingly engaging in such a
vioclation, the Secretary shall provide such health care provider or
other legal entity with written notice which shall state the nature of the
alleged violation and the time and place of a hearing at which such health care
provider or other legal entity shall appear to show cause why a civil penalty or
removal frem any list, or beth, should nct be imposed. Nothing in this rule
shall 1limit the Secretary's autherity to resclve informally any alleged
viclaticn, by such means as stipulation, agreed ssttlement, consent order,
default, or other appropriate action.

8.2.1. For the purposes determining whether or not a vioclation of
section 5 of this rule has occurred, a finding of probable cause shall be based
upon & pattern ¢f incidents in which beneficiaries of one or more particular
pregrams have been denied health care services by a provider or an agent acting
on behailf ¢f the provider. Isolated first person reports or reports by others
that a perscn was denied health care services is not a basis for a finding of
probable cause, unless other corroborative evidence is received.

8.3. At the hearing, the Secretary shall arrange to have the evidence in
support of the allegations presented and shall afford the health care provider
or cther legal entity an opportunity to cross-examine 4he state's witnessesz and
shall afford the health care provider or other legal entity an oppertunity to
present testimony and enter evidence in support of its position. The State
shall bear the burden of proving a violation ¢f the act.

2.3. The hearing shall be conducted in accordance with the administrative
hearings provisions of West Virginia Code, §293-5-1 et seg., and applicable
procedural rules promulgated by the Secretary.

8.6. If, after reviewing the record of such hearing, +the Secretary
determines, by a preponderance of the evidence, that such health care provider
is in viclaticn of the Act, of this rule, or any cther rule premulgated under
the Ac¢t, or any plan, order, or directive issusd under the Act or such rule,
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the Secretary may assess a civil penalty as provided by the Act and may
remove a . health care provider from any 11ist of approved providers for
whose services a department or division may pay in the future. In exercising
his or her discreticn in fixing the amount of the penalty as well as determining
whether to remove a health care provider from a list, the Secretary ghall take
inte account the degree ¢of willfulness shown in the violatien, the
natura and +type of the vieclation, the menetary amount involved and wheihaxr
the health care provider or other legal entity had personally gained by the
vielation, the degree of harm, 1f any, suffered by a beneficiary of any state
supported program due to the violation, and such other factors as may be
relevant tc a particular case.

8.7. Anv "health care preovider or other legal entity proceeded against
under this section 8 shall receive notice in writing by certified mail of the
Secretary’s decision, which decision shall centain a statement of the penalty
imposed, 1f any, whether the health care provider 1s to be removed from any
applicable 1list and the Secretary's findings of fact and conclusicns of law in
support of the exercise cf the Secretary's digcretion in the manner stated. The
penalty and the remeoval may be imposed immediately by the Secretary without
regard to whether or not an appeal is filed: Provided, that the Secretary, in
his or her discretion, may grant a stay of enforcement or zollection cf the
penalty or removal pending the resclution of an appeal.

8.8. As provided for by West Virginia Code, §16-29D-8, +the health care
provider or other legal &ntity may appeal the Secretary's decision. Any appeal
shall be taken and be handled in accordance with West Virginia Cede, §293-5-4.
The circuilt court's reviaw shall include a review of the amcunt of the penalty
and any removal of a health care provider from a department's or division's
approved provider 1list. The circuit court may enter a stay against the
collection or enforcement of any penalty or removal erder after a hearing on *he
request <for stay: Provided, that such hearing may not be conducted on an ex
parte basis.

8.9. If the health care provider or other legal entity penalized o
ordered removed frem a department's or division's approved providar list either
loses on appeal or does not appeal such penalties or removal and fails to pay
the amount of the penalty to the Secretary within thirty days or if the heal=h
care provider continues to act in a manner contrary to his or her or its
removal, the Attormey CGeneral may institute a civil action in the cirecuit cours
of Xanawha County to recover the amocunt of the penalty or to seek an

injunction. Such civil action shall be handled in an expedited mannezr by the
circuit court and shall be assigned for hearing at the earliest possible date.

8.10. The remedies set forth in this section are intended only for
violations of the Act and shall not affect any cther contractual relationship
between any department or divisien and a health care provider or other legal
entity.

8.11. ~2Any health care provider removed from a department's or divisicn's
approved provider list pursuant to this section 8 may petition the Secretary Zor
reinstatement to such list after one-hundred and eighty {180) days from his
removal, Any appeal by the provider of the Secretary's decision shall be taken
and handled in accordance with West Virginia Code, $2%A-5-4.
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8,12 any patient-identifying iInformation or records obtained bv the
ecretary or his or her employees or agents, r by any cther department or
ivision subject to the Act, during any investigation cor enforcement of the Act,

his rule, or any other rule duly promulgated by the Secrestary under the

nrovisions of the Act, shall be kept confidential and shall not be released 1o
the public, IZ the Secretary receives allegations that a provider is not in
compliiance with subsection 5.2 of this rule, then before the Secretary may
subpeoena patient-identifying records or information, the Secretary shall firs:
afferd the provider an opportunity to submit a verified statement from the
provider's coffice manager, accountant or other similar person, attesting to:
(1) +the +otal number of state medicaid beneficiaries (including patients of
o<her indigent programs recognized pursuant to subsection 5.3.3 of this rule)
to which <+he provider has delivered (or scheduled for) health care services
during a time period agreed t¢ by the Secretary; and (2) the total number of
pratients who are State residents to which the provider has delivered for
scheduled for) health care services during this same period. The sStatement
shall also explain in detail how these patient totals were derived. If the
statement indicates that the provider in question has deliverad health care
serviges to (or scheduled health care services for) a sufficient number of
patients whe are state medicaid beneficiarieg (including patients aof indigent
programs receognized pursuant to subsectiocn 5.3.3 of this rule) to sgquate to at
least fifteen (15) percent of the total number of patients whe are State
residents to which the provider has delivered (or scheduled for) health care
services during the same period, then the Secretary may not subpoena patient-
identifving records or information unless the Secretary has reascnable cause 4o
guestion the accuracy of the statement submitted by the provider or for other
reasonable cause. Nothing in this section shall prohibit the Secretary from
obtaining at any time patient-identifying records or informaticn if the patient
has consented to their release.

§69-2-9. Declaratory Rulings and Informal Opinions

I£ in anv particular instance a health care provider wishes o request
that +the Secretary make a determination of the applicabpility of any sectieon of
this rule, or of any exception contained therein, to a given state of facts, the
health care provider may reguest sither an infeormal opinion ¢r a declaratory
ruling £from the Secretary in accordance with the provisions of West Virginia
Code, §29A-4-1. ’

§69+2-10. Severability

If any provigion of this rule or the application thereof to any entity or
circumstance is held inwvalid, such invalidity does not affect the provisions or
the applications c¢f this rule which can be given effect without the invaliad
provisions or applicatien, and to this end the provisicns of this rule are
gseverable.
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TITLE 69
LEGISLATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESQURCES

SERIES 2
IMPLEMENTATION OF OMNIBUS HEALTH CARE ACT

§69-2-1. Genersal

1.1. Scope - This smergensy legislative rule implements the provisions of
the Omnitus Health Care Act, West Virginiz Code, §16-23D-1 et seg., 1889
Under +the Act, the Secretary of the Devartment of Health and Human Resources
charged with the responsibility of promulgating rules o carry out
provisions of the Act. The agencies suberdinate to the Secretarv under
provisions of the Act and o whom this rule is applicable are the Division
Health, the Divisicon of Human Services, the Division of Employment Security, and
the Division of Workers' Compensation. In additicn, secticn 3 of the 2Act
specifies that certain entities not within the Department of Health and Human
Rescurces are alsc subject te the provisions ¢f the Act and of this rule. Those
other entities are the Public Empleoyees Insurance Agency within the Department
of Administraticn, the Division of Rehabilitation Services under the State Board
of Educaticn sitting as the State Board of Rehabilitation, and the Board of
Trustees, which has responsivility for the state’'s medical schools, within the
Department of Educaticon and the Arts. 2all of these governmental entities either
are involved in provision ¢f health care gervices to beneficiaries of +their
programs or pay for health care services delivered to those %heneficiaries, or
both, as well as often providing many other services tc the beneficiaries of
those governmental entities’' programs.
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1.2. Authority - West Virginia Code, §16-29D-7.

2.3. Related Rules - This legislative rule is distinct from, but is to
Se read in conjunction with, other rules to be promulgated under the
autheority of£f West Virginia Code, §16-29D-7. One such rule will relate o

srocedures for administrative hearings: others will relate to payvment for
medical services by the departments and divizions subject to the Act.

l1.4. Filing Date - Saptember I, 15890-

1.35. Effectiva Date - Sepsembew 3> 1580,
§69-2-2. Definitions

2.1. As used in this emewgenmey legislative rule, the following terms,
words, and phrases have the meanings stated below unless in any instance where

such term, word, or phrase ig employed the context clearly indicates thax
another meaning is intended.
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2.2. The term "Act" means the Omnibus Health Care Act which is codified at
arsiale 29Dr snaphex 1E of mhe scode of Weaw Virginmia eof 103 W. Va. Code §15«
280-1 et seg., as anended.

2.3. The terms "Code of West Virginia" and "West Virginia Cede" mean the
West Virginiz Cede of 1931, as amended.

2.4. The term "coordination of benefits"” means a provisicon which
establishes an crder in which twe or more insurance contracts, plans or programs
covering the same beneficiary pay their claims, with the effsct that there is ne
duplication of benefits.

2.5. The terms "health care,”" "health care services,” o¢r ‘'"health care
treatments" mean clinically related preventive, diagnestic, <reatment, or
rehabilitative services whether provided in the home, office, hospital, clinic
or any other suitable place either inside or ocutside the sgtate of West Virginia
provided or prescrited by any health care provider or providers. Such services
include, among others, medical supplies, appliances, laberateory, preventive,
diagnostic, therapeutic and rehabilitative services, hospital care, nursing home
and convalescent care, medical physicians, ¢steopathic physicians,
chiropractors, and such other surgical including inpatient oral surgery,
nursing, and pediatric services and supplies as may be prescribed by such health
care providers but not other dental services.

2.6. The ferm ‘'health care provider" means a person, partnership,
corporation, facllity or institution licensed, certified or authorized by law to
provide precfessional health care services in or outgide this state 4o an
individual during this individual's medical care, treatment or c¢onfinement. For
the scle purpese of this rule and the implementaticn of the Act, the term does
not include pharmacists and pharmacies. At the optien of a medical
cerporatien, evidenced by the f£filing of a statement with the director of the
Public Employees Insurance Agency and the assignment of separate provider
numbers by the state departments and divisions paying for health care services
under the provisions of the Act, each individual providing professional health
care services within such corporation shall be considered as a separate health
care provider.

2.7. The term "life-threatening medical or surgical emergency" akaii
includes an emergency posing an irmminent threat of gignificant, permanent and
clearly recognizable bodily impairment such asz blindness or loss of limb.

2.8. The term "this rule" means the present emerssmey legislative rule
which has been designated as Title £9, Series Z.

2.9. The term "the Secretary” means the Secretary of the Department of
Health and Human Rescurcges.
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§69-2-3, Purpose

3.1. The purpcse of this rule is to implement the Act. In adopting the
Act, +the Legislature stated that it intended "to provide a framework within
which the departments and divisicns of state government can cooperate Lo effect
cost savings for the preovision of health care services and the payment thereof,
I+ 1is the purpese of the Legislature t¢ encourage the long-term, well-planned
development of fair, equitable and cost-effective systems for all health care
providers paid cor reimbursed by the public employees insurance agency, the state
medicaid program, the workers' compensation fund or the division of
rehabilitation services.” West Virginia Code, §16-2%D-1(b). This same purpese
is applicable to the Division of Health,

3.2. In order to achieve this purpose, the Legislature directed tha%
the state mnmust ensure the delivery of high guality health care services and
effect cost savings in the provision ¢f health care services. The Legislaturs
concluded that it is in the best interests of the state and its citizens for <he
varicus state departments and divisions, including the state's medical schools,
which are invelved in the provision of health care services and the payment
therecf, to cooperate in the generation of cost savings and in ensuring the
quality of the health care services delivered to the beneficiaries of all the
state~-supported programs.

§69-2-4. Non-Interference with the Medicaid Program

It is expressly recognized that no other entity may interfere with <the
discretion and judgment given tc the single state agency which administers +he
state’'s medicaid program. Thug, it is the intention of this rule that nothing
contained herein shall be interpreted, construed, or applied to interfere with
the powers and actions of the single state agency which, in Keeping with
applicable federal 1law, shall administer the state's medicaid program as i%
parceives to be in the best interest of that program and its beneficiaries.

§69-2-5. Condition of Participation - Other Program Patients

5.1. In order to assure and to increase acgess to guality health care
services for all state program beneficiaries, and in particular the state's
medicaid Dbeneficiaries, the Act requires that any health care provider whe
agrees to deliver nhealth care services to any beneficiary of a2 health care
program of any cone or mere <f the departments or divisions ¢f +the state, the
charges <£for which shall be paid or reimbursed by such department or division,
alsc not refuse to take the beneficiaries of another state program because they
are beneficiaries of that other program and would have their health care
services paid for under that other program. However, the health care provider
retains his or her or its rights tec refuse to accept any patients for reasons
not related tc their status as beneficiaries of guch other program. Examples of
such unrelated reasons are that the health care provider is neot taking any new
patients, that the health care provider accepts patients cnly upon referral and
the beneficiary has not been referred, that the health care provider does not
practice in the field of health care service specifically needed by the
beneficiary, +that the beneficiary does not require the health care services
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. requested, that the beneficiary is an uncocoperative rpatient which fact ig known
to the health care provider through the provider's own personal knowledge and
experience, and similar non-discriminatory reasons.

5.2. With the exceptions noted below in subsection 5.4, any health care
provider who agrees to provide covered health care services to any _peneficiary
a state program ashai® also Be deemed we agrees to take as patients ZIZor
vered services the beneficiaries of all other state programs. Refusal to taxke
a particular beneficiary or class of beneficiaries because, in whole or in part,
the individual or class of individuals are participants in a particular state
program shall cause %he health care provider to be in vielation of the Act and
this rule.

5.3. A nealth care provider will be presumptively in compliance with the
provisiens of subsection 5.2 ¢f this rule, if

5.2.1. The health care provider actually delivers covered health care
services to all seuel beneficiaries who request suesh services or refuses o
deliver sgerviceg conly for reasons not related to such persons' status as
beneficiaries under a partigular state program as provided in section 5.1; or

5.3.2. With respect to benefigiaries of the gtate's medicaid pregram, the
health care provider actually delivers health care services to a gufficient
number of patients whe are beneficiaries of the state's medicaid preogram to
aguate to at least fifteen (13) percent of the health care provider's total
active patient population. An active patient is cne to whom the health care
provider has delivered health care services within the two vyvears preceding the
date on which the determination is being made. For those health care providers
whe practice in both obstetrics and gynececleogy, such a provider will be
presumptively in compliance with respect t¢o beneficiaries of the state's
medicaid program if the provider actually delivers covered health care services
to all suek beneficiaries who reaguest  obstetric services, or to
at least a sufficient number of suel beneficiaries te_ eguate to at least
fifteen [15) percent of the provider's total active obstetric patient population
and, 1if the provider actually delivers covered health care services to all such
beneficiaries who regquest gynecological services, or te at least a sufficient
number of such beneficiaries to eguate to at least fifteen (15) percent of the
provider's total active gynecological patients.

5.3.2.1. In making a determinaticn of the sufficient number of patients
whe are Dbeneficiaries of the state’s medicaid program to eguate 4o at least
fifteen (13) percent, nothing in this rule should be construed as requiring
the provider +o cease delivering health c¢are services to patients who
are beneficiaries of other states’' medicaid programs. Provided, however, that
in determining presumptive complisnce under subsection 5.3.2 of these rules, a
sufficient number of patients whe are beneficiaries of <the state's medicaid
program will be equated to at leasgt fifteen (15) percent of the provider's
active patients whe are state residents. Provided, however, that the provider
shall dems not refuse to take beneficiaries of this state's medicaid program as
his or her practice admits appropriate new patients. Provided further that
the provider shall neot discriminate in accepting patients in faver of
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F

meneficiaries of ancther state's medicaid program and against beneficiaries of
this state's medicaid program because of differing rates of reimbursement.

5.3.3. With respect to benaficiaries of the state's medicaid preogram, the
health care provider expends a substantial amount of his, her or iis actual
practice time, equal tc approximately fifteen (15) mercent, providing
services to patients who are beneficiaries cof the state’'s medicazid preogram, or
other programs recognized by the Secretary as serving indigent citizens 2%
the state, eilther In the provider's own practice or facility, or in practice
settings or sites which are cperated cor organized by the state or  federal
government or not-for-profit corporations, organizations or agencies, or some
combination of Dboth. Full-time and clinical faculty of teaching programs
recognized Dby the Secretary as serving indigent citizens of the state may count
toward the fifteen (15) percent practice time hours spent either directly
providing patient care in connecticon with such program or time spent assisting,

F=3

consulting with, supervising or trazining students in the actual provision of
such patient care.

5.3.4. For purpeoses of determining compliance with the provisions of
subsection 5.2 of this rule, a vrovider will receive credit for good Ffailth
efforts to schadule appointments for state program beneficiaries, ineluding

beneficiaries of the state's medicaid program or other indigent care programs
recognized by the Secretary pursuant teo subsection 5.3.2 of <this rule,
regardless of whether or nct the prospective patient actually appears for the
appeintment.

5.4. The implied agreement set forth in subsecticn 3.2 ¢of this rule shall
not arise in the following circumstances: i

$.4.1. When <the health care provider delivers health care services to a
state program bpeneficliary which are immediately needed to resclve an imminent
life-threatening medical or surgical emergency:+ Rewsver Provided, that onge
the disease o injury which gaused the emergency is stabilized, then Ffurther
treatment of that beneficiary by the health care provider will give rise te +he
implied agreement. Provided, however that the health care provider must be
willing to deliver health care services to any state program beneficiary which
are immediately needed to resclve an imminent 1life threatening medical or
surgical emergency, until the disease or injury which caused the emergenzy is
stabilized. For the purpose of this subsecticn, stabilize means resolved or no
lenger regquiring treatment for the specific occurrence; or

5.4.2. When a physician who is on the staff of a hospital or other *healsh
care facility and who as part of his or her duties as an on-call staff physician
must deliver health care services to persons who present themselves at the
facility, then 1if any such perssn ig a beneficiary of a2 state program the
implied agresement set forth in subsection 5.2 will not arise as a result of the
health care provider's delivering health care services and all necessary Zollow-
up services to that beneficiary. Provided, that the health care provider
must deliver health care services as such on-call staff physician and 211
necessary <follow-up services to the Deneficiaries of any state program
presenting themselves at the facility, However, i1f the health care provider
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delivers health care services to that tenreficiary for an unrelated condition as
part of the health care provider's private practice, then the implied agreement
will arise. An example of +this sub-subsection is a2 physician who is on
the staff of & hospital which has medical staff bylaws requiring all physicians
¢o take turns in the hospital's emergency reom and to treat all perscons who
cresent themselves for health c¢are services at that emergency room. The
treatment by a »hysician of a state program beneficiary who comes to the
smergency roem oy 2 mmymieiam and the provision of all necessary follew-up
services will not obligate that physician to deliver health care services %o
cther state program beneficiaries. But, 1f the physician elects to treat that
beneficiary for unrelated conditions in the physician's private office, then the
implied agreement to treat other state program beneficiaries will arise at the
time the unrelated treatment is provided.

3.4.3, When a health care provider who has agreed t¢ serve state progranm
beneficiaries reguires the services of another provider (e.g., feor coverage,
consultation, second opinion, or assistance with a procedure}, in connection
with the treatment of a state program beneficiary or beneficiaries, and cannot
lecate to perform such service another provider who has agreed to serve state
program beneficiaries, then the provider in need may request a provider whe has
withdrawn from +treating state program benefigiaries pursuant to section & of

this rule to perform the needed service. Provisicn of such service 1in good
faith by a provider who has withdrawn shall not subject the provider o the
implied agreement set forth in subsection 5.2 of this rule. Moregver, such

provider may be paid by the apprepriate state program, 1f the provider who
requested the service either obtains precertification authorization £for <the
service from the state agency or submits, promptly after the service has Dbeen
rendered, a brief written statement to the state agency explaining why the
services of a withdrawn provider were utilized. Such statement shall describe
what efforts were made to leocate a non-withdrawn provider; provided, however,
that such efforts shall not be required in an emergency situation, whether
life-threatening, or cotherwise. If a health care provider who serves gstate
program Peneficiaries will require the services of a withdrawn provider on an
ongeoing, periodic or repeat basgis (e.g., for coverage), the provider shall
recuest in writing from the director of the Public Employees Insurance Agency an
exception which will authorize the withdrawn provider to provide the reguired
service and be paid by the apprcocpriate state agency, without subjecting the
provider to the implied agreement set forth in subsection 5.2 of this rule. The
director of the Public Empleoyees Inzurance Agency may approve guch reguest Lf
the director finds that the gervice is not reasonably available from a provider
who 18 serving state program beneficiaries, cor for other good cause.

§69-2-6, Withdrawal by Health Care Providers from Participation

6.1. A health care provider may withdraw from providing health care
services to beneficiaries of the health care programs of the departments and
divisions of the state pursusant =8 participating in 2 plan or plans developed in
accordance with the Act. Any health care provider, whe preovided health care
services te a beneficiary of any state health c¢are program on or after
April 8, 1989, the effective date of the Act, and who decides that he, she, or
it does not wish to c¢ontinue to serve beneficiaries of state health care
programs under the new terms imposed by the Act, must withdraw by fcllowing the
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procedures sat. forth in this rule, in ordexr te avoid being subject te the
implied agreemenz set forth in subsecticn 3.2 of this rule, In order to effect
tha withdrawal, the health care provider shall provide a written notice to the
diracter of the Public Emplovees Insurance Agsncey which shall state that the
orovider intends to withdraw from participatien iIn  such plan or plans. The
effactive date of withdrawal for the purpeses of this rule shall be the date of
raceipt of the written notice by the director of the Public Employees Insurance
Agency. The written ngtice ghall be sent to the director of the Public
Emplovees Insurance Agency by certified mail, return receipt regquested. The
netice shall identify the health care provider oy name, Dy FEIN (tax) number,
and by adéress and telephone number. It is recognized that some providers in
good falth believed that if they ceased treating state program beneficiaries
before the Fplan and rules implementing the Act were filed, then they would not
need to withdraw formally by sending written notice %o the dJdirecteor of the
Public Empleoyees Insurance Agency as provided in this zule. However, requiring
such written neotice 1is the only wav the state, other providers, and
beneficiaries can all bpe informed as to which providers are treating state
beneficiaries and which are not. Accordingly, theose providers who believed they
withdrew without sending the written netice are required by this rule to send
the noticerr nkewever DProvided, that these providers will neot be considered
desamed +tc have Deen in vioclation of the Act and will suffer no adverse
censeguences., In addition, a few health care providers may never have delivered
health <care services to state health program beneficiaries and are thus
technically not reguired by the Act or this rule to withdraw formally if they
wish to continue not seeing state beneficiaries. However, any such providers
are nenetheless enccouraged to provide the written notice, again so that no
confusicon will exist as to which providers are treating state beneficiaries and
which are not.

8.2, As a gemneral rule, the health care provider shall have forty-*five
{45) davs frem the effective date of the provider's withdrawal within which
to c¢ease continued treatment of the provider's patients who are state program
beneficiaries. Not later than ten {(10) days after the effective date of
withdrawal, the withdrawing provider shall give his, her cor its state program
beneficiary patients who are under active treatment written notice of such
provider's withdrawal, to enable these patients to arrange for care by other
providers. Failure by the provider to deliver the notice to a patient within
the ten (10} day period shall render the provider's charge for any health care
services delivered beyond the forty-five (45) day pericd null and wveoid and
it =rey shall not be recoverable from either the beneficlary or the stata
divigioen or department. Exceptions to this general rule are stated below.
During the forty-five (45) day period, the health care provider may continue to
provide health care services to state program beneficiaries who were patients of
the provider prior to the effective date of the provider's withdrawal. With the
exceptions noted in subsection 3.4 gof this rule, within the aforesaid forty-five
(45} day pericd the provider may not undertake the initial delivery of health
care services to state program beneficiaries who were not patients of the
previder prior to the date of receipt of the provider's withdrawal notice by the
director of the Public Employees Insurance Agency or who had not been seen by
the provider for the actual delivery of health care services for a period of
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twe [2) vears prier to such date of receipt. The delivery of health care
services during the forty-five (45) day period to such pre-established patients
shall not obligate the health care provider to deliver health care services to
other state program beneficiaries.

6.3. As exceptions to the general rule stated in subgection 6.2 of this
rule, the health care provider may elect to continue to treat individual state
program beneficiaries who he, she or it is treating as of the effective date of
the withdrawal 3iIn the fellowing specific categories without obligating
the provider te undertake the delivery of health care sservices %o state
program beneficiaries. However, nothing in this subsection shall permit the
health care provider to continue teo previde health care services Teyond the
forty-five (45) day period described in subsectione 6.1 and 6.2 to previously
established | state prcgram beneficiaries who deo net come within the
following specific categories of patients or permit the provider to accept new
state preogram beneficiaries as patients after the effective date of his, Ther or
its withdrawal. The purpcse of these exceptions is to ensure the continusd
access by state program beneficiaries to quality health care services in +hese
special! situatioms.

£.3.1. A withdrawing health care provider mey continue to treat A an
obstetrical patient for whem the health care provider hag been providing

prenatal care. In this event, the health care provider may continue to delivar
health care services to the patient until the cutcome of the pregnancy and after
the completion of customary medical follow-up health care. The nealth care

rrovider shall file a statement with the directer of +the Public Employees
Insurance Agency identifying the provider by name, FEIN (tax) number, address
ané telephone number, and identifying any such patients by name, address, and
social security number.

6.3.2. A withdrawing health care provider may continue tc +“reat a &
patient whese c¢ondition places him within a risk of suffering serious and
permanent harm if such patient hasg been unable, after good faith efforts, to

secure a health care provider of equivalent training. In this event, the health
care provider may continue to deliver nealth care services to the patient until
the risk cf suffering seriocus and permanent harm hasg abated or the patient can
obtain care from a health care provider of equivalent training. The health care
provider shall file a statement with the director 5f the Public Employees
Insurance Agency which shall identify the provider by name, FEIN {(tax) number,
address and telephone number and identify the patient by name, address, sccial
security number and, claim number in the case of a beneficiary of the Division
of Workers' Compensation. The statement shall give the history, diagnosis, and
prognosis for +the patient and such other informaticn as the health care
provider believes will best describe the patient's condition and shall include
decumented maedical records.

6.3.3. . A withdrawing health care provider may continue to treat a &
patient who, despite gecod faith efforts, has been unable to secure a
replacement health care provider of equivalent training and who receives
permission from the director of the Public Employees Insurance Agency o
continue to raceive health care services from the patient's withdrawing
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health care provider after the expiration of the forty-five (45) day period.
Either 4“he patient or the health care provider may petition the director of the

Publis =Smplovees Insurance Agency for such permission. The petition shall 1be
acccmpanied by a statement from the provider identifying any cornditions which
nay reguire ongeing medical attention and indicating the provider's

willingness . to continue to provide health care services to that beneficiary.
Turther, the petition shall state in detail the efforts made by the patient or
others on +%he patient's behalf tc secure an equivalently trained health care
provider and the reasons for the failure of those efforts, The director of the
Public Employees Insurance Agency may exercise his or her discretion to grant a
waiver +to +the patient upon being satisfied that there have been good faith
afforts made Lo locate an eguivalently trained health care provider, that those
efforts have failed for reascns beyond the control of the patient or others
working on behalf of the patient or of the health care provider, and that
continued treatment by the health c¢are provider 1is reasonably necessary
for the health and well being of the patient.

6.3.4, A withdrawing health care provider may continue to treat Im anmy
assa whewa » kealih sare provider has beam detiverimg heaielh sawe sewyises ws 3
patient whose conditicon is expected o be terminal. The health care
provider may continue such patient's treatment upen cbtaining permission freom
the directcr of the Public Emplovees Insurance Agency. In order for the
patient or the health care provider to avail himself, herself, or itself of
this exception, either the patient, +the patient's family member or the
trovider shall file a petition with the director of the Public Emplevees
Insurance Agency requesting permission teo continue the treatment. The petition
shall %©e accompanied by a statement from the provider, setting forth the
provider's reasons for believing that the patient's condition is terminal.
Upon Dbeilng satisfied that the facts stated in the petiticn are correct ané that
the opinions stated therein are reascnable and based upon the asserted facts,
the director of the Public Employees Insurance Agency may permit the health care
provider to continue the delivery of health care services t¢ that particular
patient. - .

€.3.5. In any other case, either the patient or the health care provider
may petition the director of the Public Emplovees Insurance Agency for
permission for the withdrawing health care provider te continue the delivery of
health care service te a particular patient. The petition shall state in detail
the facts and arguments relied upon by the petiticner for the relief regquested.
The director of the Public Employees Insurance Agency shall have the
discretionary power to grant or refuse the relief requestad, In exercising his
or her discreticn, the director shall consider the access to guality health care
otherwise avallable to the patient, the nature of the injury, condition, or
disease from which the patient suffers, the threat posed to the patient from
that injury, condition, or disease in the absence of access to gquality health
care, and such other factors as may appear to the director to warrant the
granting or denying c¢f the relief recuested. The director shall respond to all
petitions filed pursuant to subsection €.3 of this rule in a timely manner.
Ne provider or beneficiary shall be penmatirzed considered to be in violaticn of
the Act during the period in which he or she is awaiting the dJdirector's
respeonse, provided the petition was filed in good faith and on a timely basis.
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5.2.6. In any case where the directoer of the Public Emplovess Insurance
Agency denies the relief requested in a petiticon Filed under this subsection £.3
or rejects the continued treatment by the health care provider of +the patient
under sub-gubsactions 6.3.1 or £.3.2 for beyond the forty-five (43) day pericd
described in subsections 6.1 and 6.2 either the patient or the health czare
provider may appeal the director's determinaticon by filing with the Secretary 2
request for an administrative hearing. At the hearing, the burden of proof on
all ‘pertinent issues shall be upeon the person regquesting the thearing. The
nearing shall be ceonducted in accordance with the Administrative Procedures Act,
West Virginia Code, §29a-5-1 et seq., and applicable procedural rules
promulgated by the Secrstary.

£.4. Nothing in this section shall prohibit a beneficiazry of a state
program  from seeking health care services from any provider of his or her own
choosing. However, if that provider has elected teo withdraw, in azccordances with
secticon & of this rule, from providing health care services Lo beneficiaries
of the health care programs of departments or divisicns of the gtate pursuant of
the Act and this rule, then the ccst of health care services received from
such withdrawn provider will not be considered a covered service within <he
meaning of section 4(a) of the Act and will not be paid feor Ly any state
department, division or agency in accordance with the Act, whether as a primary
or secondary payor of health care services for the said Dheneficiary. This
exclusion applies only to the services actually rendered by the withdrawn
provider. If the withdrawn provider treats the patient in a hospital or
other facility, the hospital charges and other services rendered and charged
for separately by other providers {e.g.,, anesthesiology, laberateory work) will
not e excluded merely because they were ordered by a withdrawn provider, unless
the provider actually previding and charging £or 2he service is alse a withdrawn

provider,.

6.4.1. A provider delivering health care services and a beneficiary
seeking health care gervices under this subsection 6.4 must both complete and
sign a waiver, provided by the director of the Publiz Empleyeses Insurances
Agency, releasing all state programs or plans of any respensibility for
payment of the services delivered thrcugh or by this private physician-patient
agreement. ~

6.5. OQut-of-state health care providers whe refugse to provide covered
health care gervices +to any class of beneficiaries of a state health cars
program may be presumed to have withdrawn from providing health care services
to Dbeneficiaries cf all state programs in the state plan or plans develeped in
accordance with the Act. In such instance, the Secretary or his or her designee
may formally communicate with such out-¢f-state provider tc determine whether
the provider intends to comply with the Act, this rule and any applicabile Dlan,
order or directive. If the provider refuses to =e comply, or refuses to state
clearly 1its position, then the Secretary or his or her designee may consider
deem the provider to ke a withdrawn provider, and any further fervices provided
by such provider will be considered under section 8§ of this rule.
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§69-2-7. Testimony By Providers

Nothing in this rule or in the Act shaii be deemed #s prohibits a health
care provider who nas elected not to participate in the provision of
nealth care services to state program beneficiaries (but who may have providad
covered services te such beneficiaries prior %o such election) f£rom testifying
onn behalf of or agdainst a state program benaficiazy in anv administrative or
judicial proceeding. Divisions or agencies which otherwise have the
responsibility of reimbursing such health care providers for the time expended
by the provider in se testifying shall continue to do 50 notwithstanding anv
other provision of this rule or the Act. further, such festimeny shall not
obligate any health gare provider whe has previously elected not to participate
in the delivery of health care services to state program bkenaficiaries o begin
the delivery of such _services.

§69-2-8. Violations and Show Cause Proceedings; Penaities

8.1. In the event that any health care provider or other legal entizy
violates any provision of the Act, of this rule, ¢©f any eather rule duly
promulgated by the Secretary under the provisions cf the Act, or any plan,
order, o¢r directive issued under the provigicns of the Act or any such rule,
then the Secretary may assess a civil penalty as provided by the Act and may
order that <the health care provider e removed from any 1list of appreved
providers for whose gervices a department or divisicn may pay in the future.

8.2. Upen determining that there is probable cause to believe that a
health cave provider or cther legal entity may be knowingly engaging in such a
vielaticn, the Secretary shall provide such health care provider or
other legal entity with written notice which shall state the nature of the
alleged wviclation and the time and place g¢f a hearing at which such health care
provider or other legal entity shall appear to show cause why a civil penalty ar
removal from any ligt, or both, should neot be imposed. Nething in this rule
shail 1limit the Secretary's authority +to regsive informally any alleged
viclation, by such means as stipulation, agreed settlement, consent order,
default, or cther appropriate actiecn.

8.2.1. Por the purpcsea determining whether or not a violation of
section 5 of thig rule has occcurred, a finding cf probable cause shall be hased
upon a pattern of incidents in which beneficiaries of one or more particular
programs have been denied health care services by a provider or an agent acting
on behalf ¢f the provider, Isolated first perscn Treports or reports by others
that a  perscn was denied health care services wilk 12 not ®e a kasis for a
finding of probable cause, unlegs other corrcborative evidence is received.

g8.3. At the hearing ee metiesd, the Secretarv shall arrange to have the
evidence 1in suppert of the allegations presented and shall afford the healzh
care provider cr other legal entity an copportunity to cross-examine the state's
witnegses and shall afford the health care providar or sther legal entity an
opportunity to present testimony and enter avidence in support of its position.
The State shall bear the burden of preving a vielation of the Act.
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8.5. fThe hearing shall be conducted in accerdance with the administrative
hearings provisicns of West Virginia Code, §29A-5-1 et seqg., and applizable
procedural rules promulgated by the Secretary.

8.6. If, after reviewing the record of sucsh hearing, +he Secretarv
determines, by a prepcnderance of the evidence, that such health care provider
is in vieclation of the Act, of this rule, or any other rule prcmulgated under
the Act, or any plan, order, cr directive issued under +he Act or such rule,
the Secretary may assess a civil penalty as provided by the Act and may
remove a health care previder <from any Llist of approved providers for
whose services a department or division mav pay in the future. In exercising
his or her discreticn in fixing the amcunt of the penslty as well as determining
whether to remove 2 health care provider from a list, the Secretary shall tzke
into account Bbe suided Wy the degree of willfulness shown in the
vieclation, the nature and type of the viclation, the monetary amount
involved and whether the health care provider or other legal entity had
personally gained by the vielaticen, the degree of harm, 1if any, suffered by a
teneficiary of any state supported program due to tha violation, and such other
factors as may be relevant tc appear &= a particular case,

8.7. Any health care provider or other legal entity proceeded against
under this s=ection 8 shall receive notice in writing by certified mail of the
Secretarv's decision, which decision shall contain a statement of the penalty
impesed, if any, whether the health care provider is to be remcved from any
applicable 1list and the Secretary's findings of fact and conclusicns of law in
support of the exercise of the Secrstary's discretisn in the manner stated. The
penalty and the remeval may be imposed immediately by the Secretary withou*
regard +to whether or not an appeal is filed: » meweyer Provided, that the
Secretary, in his or her discretion, may grant & stay of enforcement or
collection of the penalty or removal pending the rescluticn of an appeal.

8.8, As provided for by West Virginias Code, §15=29D-8, the health ~ars
previder or other legal entity may appeal the Secretary's decision. Any auen
appeal shall be taken and be handled in accordance with West Virginia Ccde,
§29A-5-4. The circuit court's review shall inciude a review of the amount of
the peralty and any removal of a health care provider from a department's or
division's approved provider lise. The circult court may enter a stay against
the cecllection or enforcement of anmy penalty or remeval order after a hearing on
the requast for stay: r hewever Provided, that such hearing may not be conducted

on an ex parte basis,

8.9. If the health care provider or other lagal entity penalized cor
ordered removed from a department's or division's approved provider ligt either
leoses on appeal cr does not appesaled such penalties or removal and fails to
Fay the amount of the psnalty to the Secratary within thirty days or if the
health care provider continues to act in a manner contrary to his or her or its
removal, the Attorney General may instituts a civil action in the circuit court
of Kanawha County %o recover tha amount of the penalty or to seesk an
injunction, Such civil action shall be handled in an expedited manner by the
circuit court and shall be assigned for hearing at the earliest pcssible date,
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8.10. The remedies set forth in this section are intended only “or
violations of the Act and shall not affect any other contractual relaticnship
between any department or division and a health care provider or other legal

entity.

8,11, Any health care provider removed from a department's or J&ivisien's
approved provider list pursuant te this section 8 may petition the Secretary for
reinstatement t¢ such 1ist after cne-hundred and eighty (180) davs from his
removal. Any appeal by the provider of the Secretary's decisicn shall be taken
and handled in accordance with West Virginia Code, §25a-5-4.

8.12 Any patient-identifying information or records obtained by the
Secretary or his or her empleyees or agents, or by any other department or
division subject to the Act, during any investigation or enforzement of the Act,
this zrule, or anv other rule duly promulgated by the Secretary under =he
provisions of the Act, shall be kept confidential and shall not be releasad +o
the public. If the Secretary receives allegations that a provider is not in
compliance with subsection 5.2 of this rule, then before the Secretary mav
subpoena patient-identifying reccrds or information, +the Secretary shall first
afford the provider an opportunity %o submit a verified statement from the
provider's office manager, accountant cor other similar persen, attesting to:
(1) the total number of state medicaid beneficiaries (including patients of
other Iindigent programs recognized pursuant to subsection 5.3.3 of this rule)
te which the preovider has delivered (or scheduled for) health care services
during a time period agreed to by the Secretary:; and (2) the total number of
patiente who are State residents to which the provider has delivered (or
scheduled for) health care services during this same peried. The statement
shall alsc explain in detail how these patient totals were derived. I the
statement indicates that the provider in question has delivered {er gekedules
few3d health care services to {or scheduled health care services for) a
sufficient number of patients who are state medicaid beneficiaries {(including
patients of indigent programs recognized pursuant ts subgection 5.3.3 of +this
rule) to equate to at least fifteen (15) percent of the total number of patients
who are State residents to wkem which the provider has delivered (or scheduled
for) health care services during the same peried, then the Secretary may not
subpoena patient-identifving records or information unless the Secretary has
reasconable cause to gquestion the accuracy of the gstatement submitted by the
provider or for other reascnable cause. Nothing in this section shall prohibit
the Secretary frem obtaining at any time patient~identifying records or
information if the patient has consented to their release.

§69-2-9. Declaratory Rulings and Informal Opinions

If in any particular instance a health care provider wishes to request
that the Secretary make a determination of the applicability of any section of
this rule, or of any exception contained therein, t¢ a given state of facts, the
health care provider may request sither an informal opinicn or a declaratorv
ruling £frem the Secretary in accordance with the provigions cf West Virginia
Cocde, §29a-4-1.

Page 13




£9 CSR 2

§69-2-10. Severability

If any provision of this rule cor the application thereof %o any entity or
circumstance sha:l be is held invalid, such invalidity does shai: not affect the
provisions or the applications of this rule which can be given effect without
the invalid provisions cor applicaticn, and to this end the provisions of this
rule are deslawed we be severable.
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