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STATE OF WEST VIRGINLA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

Building 6, Capitol Complex
Charieston, WV 25305

Governor

September 1, 1989

The Henorable Ken Hechler
Secretary of State

State Capitol Building
Charleston, West Virginia 25305

Re: W.,Va.C.S.R.,, Title 69, Series 2; Emergency Filing of
Legislative Rule; Statement of Facts and Circumstances
Constituting the Emergency; Written Approval.

Dear Secretary Hechler:

This letter is written to indicate my approval of the £filing of this
emergency legislative rule and of the filing of the proposed permanent legislative
rule, In addition, this letter 1indicates the basis for the filing of this

legislative rule on an emergency basis.

During the past legislative session, the Legislature adopted the Omnibus
Health Care Act which has been codified at West Virginia Code §16- 29D-1 et seq.
Section 7 of that Act provides that the "secretary of the department of health and
human rescurces shall promulgate rules to carry out the provisions of this
article." Additional rule making a2uthority is granted tc the secretary under West
Virginia Code §5F-2-2{a)(ll). Moreover, West Virginia Ccde §5F-2-2(2)(l2) requires
that the secretary grant his or her written approval before any rule can have any

force cor effect.

The Omnibus Health Care Act autherizes divisions and departments of state
government to cooperate with each other "in order, among other things, to ensure
the quality of the health care sarvices delivered to the beneficiaries of. such
departments and divisions and to ensure the containment of costs in the payment for
such setvices." Weat Virginia Code §16-25D-3(a)., While scme of the divisions or
departments affected by this Act are within the Department of Health and Euman
Resources (e.g., Division of Health, Division of Human Services, Division of
Workers' Compensation), others are located within other departments (e.g., Public
Employees Insurance Agency and Division of Rehabilitation Services). However, the
Secretary of the Department of Health and Human Resources is authorized ¢to
administer the cooperative actions of all of these agencies which are taken

pursuant to the Cmnibus Health Care Act.

Accordingly, in order to effectuate the purposes of the Act, the Department
is today filing on an emergency basis a legislative rule titled "Implementation of
Omnibus Health Care Act." We have designated this rule as Series 2 of Title €9.
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We are also filing this rule as a propocsed permanent legislative rule and have
scheduled the required public hearing on the date indicated in the attached

documentation.

The justification for filing this rule cn an emergency basis rests upon (wo
separate bases., Firgt, West Virginia Code §16+29D=7 indicates that emergency rules
may be used. Second, as an independent basis for filing this rule on an emergency
basis, West Virginia Code §29A-3-13(a) provides that an agency may propose an
emergency rule and subsection 13(g) provides that "an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the public
peace, health, safety or welfare or is necegsary to comply with a time limitation
established by this code or by a federal statute or regulation or to prevent,
substantial harm to the public interest."  Subsection 13(a) requires that the
circumstances constituting the emergency be stated with particularity.

The Legislature made the Omnibus Realth Care Act effective from passags,
However, the various provisions of the Act do not become operational until the
various departments and divisions of state government adopt & plan or plans of
cooperation. Concurrently with the filing of this emergency rule, & plan of
cooperation is also being adopted by the Department and affected divisions. . .lIn.
addition, another emergency rule is being filed concerning the adoption of a rate
methodology for the Public Employees Insurance Agency. Upon the adoption of a
plan, several conditions of participation contained in the Act become operative.
One condition affects the ability of health care providers to bill state progranm
beneficiaries for the balance of charges c¢laimed by the provider over and beyond
what the state program pays. Another conditien requires that a health care
provider which treats one program's beneficlaries cannot discrizminate againgt the
beneficiaries of ancther state health program and refuse to take such beneficiaries
as patients simply because they are beneficlaries of that program. The Act allows
providers to indicate their refusal to participate in all of the state programs.
Also, the Act provides for penalties and a procedure for the Secretary to use for

health care providers who violate the Act and the rules.

This emergency rule implements all of these provisions without which the Act
cannot be administered. The Legislature found that a significant and ever-
increasing portion of the State's resources are being expended for health care
services and vyet the State has been unable to timely pay for such health care
services., It found that the Public Employees Insurance Agency and the State
medicaid program face serious financial difficulties in terms of decreasing amounts
of available federal and State dollars to fund the programs and for paying debts
presently owed. The Legislature found that "it is in the best interest of the
state and the citizens thereof that the various state departments and divisions
invelved in such provision of health care and the payment thereof cooperate in the
effecting of cost savings." West Virginia Code §16-29D-1(a)(5). It also found
that the "health and well being of all state citizens, and particularly those whose
health care is provided or paid for by the [state programs|] are of primary concern
to the state." West Virginia Code §29D-1(a)(€).
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The failure to implement the Act on an emergency basis will resuylt in the
defeat of the Legisiative purposes espoused in the Act and would be detrimental to
the health and well being of the state program beneficiaries. Without the
provisions of this rule, state health care providers would be without guidance in
deciding whether or net fo continue participation in the state programs, would not
know whether they were in compliance with the requirement not to discriminate
against classes of state program beneficiaries, and wouid not know when their
actions would bind them to the provisions of the Act despite their intentions to
withdraw from participation. 1In additien, patients of withdrawing providers would
not receive appropriate notices cof the need to seek other health care providers and
many patients may be left without access to the care that they need. In shert,
this rule is needed go that there can be an orderly transicsion to the enforcement
of the Omnibus Eealth Care Act, sc as nct to jeopardize the health and well~being
of patients whe receive their healith care through the affected state programs, and
80 as to give affected health care providers appropriate notice of the effects of
the Act upont them and the procedures open to them under the Act.

If your cffice desire further information on the need for the emergency
promulgation of this rule, please do not hesitate to contact me at vyour

convenience.

Very truly yours,

B

Taunja Willis Miller
Secretary

TWM/ jah



Rule Titla:

FISCAL NOTMe »UR PRUrLseo RULED -

Implementation of Omnibus Health Care Act

Type of Rule: X - lLegislative Interpretive Procedural

NDepartment of Health

Agency and Hupan Resources Address Building 6
Capitel Compléx
Charleston, WV 25305.
, ANNUAL FISCAL YEAR
1. Effect of Proposed Rule | Increase Decrsase! Current Next Thereafter

Estimatad Tota!l Cost $ S $s "0 $ O s 0

Personal Services
Currént Expense
Repairs and Alteraticns
Equipmen;
| Other

2.

' 3 »

Explanaticn of above estimates.

Monitering of this rule will be accemplished by the existing personnel'of the
various state agencies coanducting state beneficiary health care programs,:

Objectives of these rules:
conditions of participation by health care providers in state beneficiary health
care programs. '

The objeétive of this rule is tc set forth the




4, Explanation ¢f Overall Economic Impact of Proposed Rule,
A, [Economic Impact on State Government,

This rule per se will have no economic impact on State government, The
intent of the law to whnich this rule is related is to control the rising cost
of State-supported health care programs.

8. Econcemic impact on Pelitical Subdivisions; Specific Industries;
Spagific groups of citizens.

There may be minimal costs to providers associated with record-keeping they
may wish to perform to document their compliance with this rule,

c. Economic Impact cn Citizens/Public at Larga.

Neone

t 1
Date September 1, 1689

.

* N —_—

Signature of Agency Head or Authorized Representative

v ' X
G . LSl

Taunja Willis Miller, Secratary
NDapartment of Health and Human Resources




oAT Janueary 22, 190
TO: LECGISLATIVE RULE-MAXING RZVIZW COMMITTEE
FROM: Teunjse Willis Miller, Secretarv, Depariment of Health

and Human Resources
EMERGZNCY RULE TITLZ: Implementation of Omnibus Health Care Act

1, Date ©f filing: September 1, 1%89; First Amendment January 22, 1990
2. Statucory autiority for promulgating the emergency

rule: W, Va. Code §16-29D-7
3. Date of filing of proposed legislative rule; September 1, 1989
4. Coes the emergency rule adopt new language or doces it

amend or rapeal a current legislative rule?

This is a new rule.

5. Has the same or similar emergency rule previously been
£iled and expired?
Originally filed September 1, 1989, Has not ‘expired.

€. State, with particularity, those facts and circumstances
which make the emergency rule necessary for ihe ;mnea;a e
preservation of public peace, health, safety or welha

See2 attached letter, Amerndments address public comments

received at Octeber 15, 198¢ publie hearing.




7. IZ the emergency rule was promulgated in order to comply
with a time limit estanlished by the Code or federal
Statute ¢r regulation, cite the Code pProvision, faderszl
statute or regulation and time limit established theresin.

See attached letter.

f’ .
e, ﬁith particularity, those facts and circumstances
o W 0H, make the energency rule negessary to prevent sub-
5 {ptadtial hazm to the public interest.
- ’i\- _‘-‘ S -
A

, ! R el - — e
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TITLE 69
LEGISLATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

SERIES 2
IMPLEMENTATION OF OMNIEBUS HEALTH CARE ACT

§6%9-2-1. General

1.1. Scope - Thisg emergency legislative rule implements the provisiens of
the COmnibus Eealth Care Act, West Virginia Code, §16-29D-1 et seg., 1%8%. OUnder
the Act, the Secretary of the Department ¢f Health and Human Rescurces is
charged with the responsibillity c¢f promulgating rules +to cgarr cut the
provisions of the Act. The agencies subordinate to the Secretary under the
provisions of the Act and to whom this rTule is applicable are the Division of
Health, the Division of Human Services, the Division ¢f Employvment Security, and
+he Division of Workers' Compensation. In additien, section 3 of the AaAct
specifies that certain entities not within the Department of Health and Human
Resocurces are alsec subject to the provisions of the Act and of this rule. Those
other entities are the Public Employvees Insurance Agency within the CDepartment
of Administration, the Divisicn of Rehabilitaticon Services under the State Board
of Education sitting as the State Board of Rehabilitation, and the Beard of
Trustees, which has responsibility for the state's medical scheols, within the
Department of Education and the Arts. All of these govermmental entities either
are inveolved in provisiond of health care services to beneficiaries of their
programs or pav for health care services delivered to those beneficiaries, or
both, as well as often providing many other services to the beneficiaries of
these governmental entities' programs.

1.2. Authority - West Virginia Cede, §16-29D-7.

1.3. Related Rules - This emergency legislative rule is distinct from,
but is to be read in conjunction with, other rules to be promulgated under the
autherity of West Virginia Code, §16-29D-7. One such rule will zxelate to
procedures for administrative hearings; others will relate to payment for
medical services by the departments and divisions subject to the Act.

1.4. Filing Date - September 1, 198%.

1.5. Effective Date - September 1, 1985.
§69-2-2. Definitionsa

2.1. As used in this emergency legislative zrule, the following terms,
words, and phrases have the meanings stated below unless in any instance where

such texm, word, or phrase is employed the context clearly indicates +that
another meaning is intended.
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2.2, The term "Act" means the Omnibus Health Care Act which is codified a<«
article 29D, chapter 18 of the Code of West Virginia of 1931, as amended.

2.3. The terms "Code oI West Virginia" and '"West Virginia Code" mean the
West Virginia Code of 1931, as zmended. ) ) i}

2.4. The term "coordinaticn of bernefits" means a provisien which
establishes an order in which two or more insurance contracts, plans ox programs
covering the same beneficiary pay their claims, with the effect that there is no
duplication of henefits.

2.2.. The terms “health care," "health care services," or 'hHealth care
treatments" mean c¢linically related preventive, diagnostic, treatment, or
rehabilitative services whether provided in the home, offize, hospital, clinic
or any other suitable place either inside or outside the state of West Virginia
previded or prescribed by any health care provider or providers. Such services
include, among others, medical supplies, appliances, laboratorv, preventive,
diagnostic, therapeutic and rehabilitative services, hespital care, nursing home
and convalescent care, medical phvsicians, ostegpathic physicians,
chiropractors, and such other surgical including inpatient oral surgery,
nursing, and podiatric services and supplies as may be prescribed by such health
care providers but not other dental services.

2.6.° The term ‘"“health care provider” means a person, partnership,
corporation, facility or institution licensed, certified or authorized by law to
provide professional health care services in or cutside this state ¢o an
individual during this individual's medical care, treatment or confinement. For
the sole purpose of this rule and the implementation of the Act, the term does
net include vcharmacists =and sharmacies. At the option of a mediecal
cerporaticon, evidenced by the filing of a statement with the director of the
Public Employees Difsurance Agency and the assignment of separate provider
numbers by the state departments and divisions paying for health care services
uncer the provisions of the Act, each individual providing professional health
care services within such corperation shall be considered as a separate health
care provider,

2.7. The term "life-threatening medical or surgical emergency" shall
include an emergency posing &n imminent threat of significant, permanent and
clearly recegnizable bodily impairment such as blindness or less of limb.

2.8. The term "this rule" means the prasent emergency legislative rule
which has been designated as Title 69, Series 2.

2.9. The term "the Secretarvy" means the Secretary of the Department of
Health and Human Resources.

Page 2
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§69-2-3., Purpose

3.1. 7The purpose of this rule is to implement the Act. In adopting the
Act, the Legislature stated that it intended "to provide a framework within
which +“he departments and divisiens of state government can cooperate to effect
cost savings for the provision of health care services and the payment theresof.
I+ is the purpose of the Legislature to encecurage the long-term, well-planned
development of fair, equitable and cost-effective systems for all health care
providers paid or raimbursed by the public employees insurance agency, the state
medicaid Drogram, the workers' compensation fund or the division of
rahabilitation servigces." West Virginia Code, §18-28D-1(b). This same purpose
is applicable to the Division of Health.

3.2, In order 4o achieve this purpose, the Legislature directed that
the state must ensure the delivery of high guality health care services and
effect cost  Savings in the provision of health care services. The Legislature
concludad that it is in the best interests of the state and its citizens for the
variocus state departments and divisions, including the state's medical schools,
which are involved in the provisicn of health care services and the payment
therecf, *o cooperate in the generation of cost savings and in ensuring the
quality of the health care services delivered teo the beneficiaries of. ail the
state~supported programs.

§63-2-4. Non-Interference with the Medicaid Program

It is exXpressly redogriized that no other entity may interfere with the
discretion and judgment given to the single state agency which administers the
state's medicaid program. Thus, it is the intention of this rule that nothing
contained herein shall be interpreted, construed, or aprlied to interfere with
the powers and actions of the single state agency which, in Xxeeping with
applicable federal law, shall administer the state's medicaid program as it
perceives to be in the best interest of that program and its beneficlariss.

§69-2-5. Condition of Participation -~ Cther Program Patients

5.1. In corder +o assure and to increase access to gquality health care
services for all state program beneficiaries, and in particular the state's
medicald beneficiaries, the AaAct requires that any health care provider who
agrees to deliver health gare services to any beneficizry of a health care
program of any one or moe¥e of the departments or divisiocns of the state, the
charges for which shall be paild or reimbursed by such department or division,
alsoc not refuse to take the beneficiaries cf ancther state program because they
are beneficiaries of <that other program and would have their health care
services paid feor under that other program. However, +the health care provider
retains his or her or its rignhts to refuse to agcept any patients for reasons
not relatsd to thelr status as beneficiaries of such other program. Examples of
such unrelated reasons are that the health care provider is not taking any new
patients, that the health care provider accepts patients only upon referral and
the beneficiary has not been referred, +that the health care provider does not
practice in the field of health cars service specifically needed by the
beneficiary, that the beneficiary does not regquire the health care services

Page 3
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requested, that the beneficiary is an uncocperative patient which fact is krown
to the health gare provider through the preovider's own personal knowledge and
experience, and similar non-discriminstory reasons.

5.2. With the exceptions noted below in subsection 5.4, any health care
procvider who agrees to provide covered health care services tc any Dbeneficiary
of a2 state program shall also be deemed Lo agree +o take as patients for covered
services the bheneficiaries of all other state programs. Refusal to take a
particular beneficiary or class of beneficiaries because, in whole or in part,
the individual or class of individuals are participants in a particular state
program shall cause the health care provider to be in viclation of the Act and
this rule. B T oL - i

5.3. & health care provider will be presumptively in compliance with the
provisions of subsection 5.2 of this rule, if

5.3.1. The health care provider actually delivers covered health care
services to all such beneficiaries who reguest such services or refuses onlv for
reasons not related to such persens' status as beneficiaries as previdad in
section 5.1; or ST ' ]

5.3.2. With respect to beneficiaries of the state's medicaid program, the
health <care provider actually delivers health care services +o a sufficient
number .. of patients who are beneficiaries of the state's medicaid program to
egquate to at least fifteen (15) percent of the health care provider's +otal
active patient population. An active patient is one to whom the health care
previder has delivered health care services within the two years preceding the
date on which the determination is being made. TFor those health care providers
who practice in both obstetrics and gynecology, such a provider will be
presumptively in complilance with respect to beneficlaries of the stata's
medicald program if the provider actually delivers covered health care sevvices
to all such beneficiaries who reguest obstetric sarvices, or to at
least a2 sufficient number of such beneficiaries %o equate to at least fifteen
(15) percent of the provider's total active obstetric patient population and, if
the provider actually delivers covered health care services to all such
beneficiaries who request gynecological services, or to at least a sufficient
number of such beneficiaries to equate to at least fifteen (13) percent of +the
provider's total active gynecological patients.

5.3.2.1. In making a determination of the sufficient number of patients
who are beneficiaries of the state's medicaid program to equate toe at laast
fifteen (13) percent, nothing in this rule should be construed as regquiring
the provider %o cease delivering health care services o patients who
are beneficiaries of other states' medicaid programs. Provided, however, that
in determining presumptive compliance under subsecticn 5.3.2 of these rules, a
sufficient number of patients whc are beneficiaries of the state's medicaid
program will S be equated to at least fifteen (15) percent of +the provider's

active patients who are state residents. Provided, however, that the provider
does not refuse to take beneficiaries of this state's medicaid program as his or
her practice admits appropriate new patients. Provided further +that +he

provider does not discriminate in acgepting patients in favor of beneficiaries

Page 4
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of another state's mediczid program and against beneficiarias of this state’s
medicaid program because of differing rates of reimbursement.

5.3.3. With respect tc beneficiaries of the state's medicaid preogram, the
health care provider expends a substantial amount of his, her or its actuzal
practice time, egual tc approximately  fifteen (15) percent, providing
services to patients who are hensficlaries of the state's medicaid program, or
cther programs recognized by the Secretary as serving indigent citizens of
the state, elther in the provider's own practice or facility, or in practice
settings or sites which are operated or srganized by the state or federal
government or not-for-profit corpeoratiocns, organizations or agencies, or some
combination of both. Full-time and c¢linical faculty of teaching programs
recognized Dy the Secretary as serving indigent citizens of the state may coun:
toward the fifteen (13) percent practice time hours spent either directly
providing patient care in gonnection with such program or time spent assisting,
consulting with, supervising or training students in +the actual provision of
such patient care. . . - R . .

5.3.4. For purposes of determining compliance with the provisions of
subsection 5.2 of this rule, a provider will receive credit for good faith
efforts to schedule appointments for state program beneficiaries, including

beneficiaries of the state's medicaid program or other indigent care programs
recognized by <the Secretary opursuant to subsection 5.3.3 of this ruls,
ragardless of whether or not the prospective patient actuszlily appears for the
appointment. : -

5.4. The implied agreement set forth in subsection 5.2 shall not arise in
the folleowing circumstances:

5.4.1. When the health care provider delivers health care services *o a
state program beneficliary which are immediately needed to resolve an imminen+t
life-threatening medical or surgical emergency; however, once the disease or
injury which gaused the emergency is stabllized, then further treatment of that
beneficiary by the health care preovider will give rise to the implied agreement.
Provided, however that the health care provider must be willing to deliver
hezltr care services to any state orogram beneficiary which are immediately
needed tc resolve an imminent life threatening medical or surgical emergency,
until the disease or injury which czused the emergency is stabilized. For the
purpese of this subsection, stabilize means resclved or nc longer requiring
treatment for the specific occurretize; or

5.4.2. When a phvsician who is on the staff of a hospital or cther health
care facility and who as part of his or her duties as an cn-call staff phvsician
must deliver health care services to persons who present themselves at the
facility, +then if any such person is a beneficiary of a state program the
implied agreement set forth in subsection 5.2 will not arise as a result of the
health care provider's delivering health care services and all neacessary follow-
up services tc that beneficiary. Provided, that the health care provider
must deliver "health care services as such on-gall staff physician ané a1l
necessary fellow-ubp services +& the beneficiaries of any state program
presenting <themselves at the facility. However, if the health care provider
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delivers nealth care services tc that beneficiary for an unrelated condition as
part of the health care provider's private practice, then the implied agreement
will arise. An example of this sub-subsecticn i1s & physician who is on
the staff of a hespital which has medical staff Dylaws reguiring all physicians
to take turns in the hospital's emergency rocm and tc treat all persons who
present themselves for health care services at that emergency room. The
treatment of a state program beneficiary who comes tc the emergency woom by a
physician and the provision of all nécessary follow-up services will not
obligate . that physiclan to déliver health care services to other state program
heneficiaries.” RBut, if the physician elects to treat that beneficiary for
unrelated ceonditions in the physician's private office, then the implied
agreement to treat other state program beneficiaries will arise at the time the
unrelated treatment is provided.

5.4.3. When a health care provider who has agreed to serve state progranm
beneficiaries requires the services of another previder (e.g., for coverage,
consultation, second opinion, or assistance with a procedure)}, in connection

with the treatment of a state program beneficiary or beneficiaries, and cannot
locate to perform such service another provider who has agreed to serve state
program beneficiaries, then the provider in need may regquest a provider who has
withdrawn pursuant to section & of this rule to perform the needed service.
ProVision o©If such service in good fzith by a provider who has withdrawn shail
not subject the provider to the implied agreement set forth in subsection 5.2 of
this .rule. Moreover, = such provider may be paid by the azppropriate state
program, iz the provider who requested the service either obtains
precertificaticn authorization for the service from the state agency or submits,
promptly after the service has been rendered, a brief written statement to the
gtate agency explaining why the services of a withdrawn provider were utilized.
Such stateament shall describe what efforts were made to locate a non-withdrawn
provider; provided, however, thet such efforts shall not be required in an
emergency situation, whether 1life-threatening, or otherwise. If a health care
provider whe serves state program beneficiaries will reguire the services of a
withdrawn provider. cn an ongsing, periodic or repeat basis (e.g., for coverage),
the provider shall request in writing from the director of the FPublic Employees
Insurance Agency an exception which will authorize the withdrawm provider to
provide the regquired service and be paid by the appropriate state agency,
without subjecting the provider to the implied agreement set forth in subsectin
5.2 e¢f thisz rule. The director cf the Public Employees Insurance Agency may
approve such regquest if the director finds that the service is not reasonably
available from a provider who is serving state program beneficiaries, or for
other goed cause.

§69-2-6. Withdrawal by Health Care Providers from Participation

€.1. A health care provider may withdraw from providing health care
services t¢ Teneficiaries of the health care programs of the departments and
divisions of the state pursuant te a2 plan or plans developed in aceordance with
he Act. Any health care provider, who provided health care services to a
beneficiary of any state health care program on or after April 8, 1989, the
effective date of the Act, and who decides that he, she, or it dces not wish to
continue to serve beneficiaries ¢f state health care programs under the new
terms imposad by the Act, must withdraw by following the procedures set forth in
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this rule, in order to avoid being subject to the implied agreement set forth in
subsection 5.2 of this rule. In o¥der td éffect the withdrawal, the health cavre
provider shall provide a written notice to the director of the Public Emplovees
Insurance Agency which shall state that the provider intends to withdraw from
participaticon in such plan or plans. The effective date of withdrawal for the
vurpcses of this rule shall be the date of .receipt of the written nctice by tha
director of the Public Emplcoyees Insurance Agency. The written notice shall be
sent to the director ¢f the Public Employees Insurance Agency by certified mail,
return receipt requested. The notice shall identify the health care provider by
name, by PEIN (tax) number, and by address and telephons number. It 1is
recognized +that some providers in gosd faith believed that 1if they ceased
treating state program beneficliaries before the Plan and rules implementing the
Act were filed, then they would not need te withdraw formally by sending written
notice tec the director of the Public Empleyees Insurance Agency as provided in
this rule. However, regquiring such written notice is the only way the state,
other providers, and beneficiaries can all be informed as tec which providers are
treating state beneficiaries and which are nc:. Accordingly, those providers
who Delieved they withdrew without sending the written neotice are required by
this zrule to send the notice; however, these providers will not be deemed +o
have been in violation of the Act and will suffer no adverse conseguences. In
addition, a few health care providers may never have deliverad health care
services to state health program beneficiaries and are thus technically not
required by the Act or this rule to withdraw formally if they wish tec continue
not seeing state beneficlaries. However, eany such providers are nonethelass
encouraged to provide the written notice, again so that no confusion will exist
as to which providers are treating state beneficiaries and which are nat.

6.2, As & ‘géneral rule, the health care provider shall have forty-five
(43} days from the effective date of the provider's withdrawal within which
to cease continued +treatment of the provider's patients who are state progran
beneficiaries.. Not later than ten (i0) days after the effective dJdate of
withdrawal, the withdrawing provider shall give his, her or its state program
beneficiary patients who are under active treatment written motice. of such
provider's withdrawal, to enavle these patients to arrange for care by other
providers. Failure by the provider to deliver +the notice t2 a patient within

the ten (10) day pericd shall render the vrovider's charge for any health care
services delivered bevond the forty-five (45) day period null and wvoid angd
they shall not be recoverable from either the beneficiary or the state division
or department. Exceptions to this general rule are stated below. During the
forty-five (45} day period, +the health care provider may continue to provide
health c¢are services to state program beneficiaries who were patients of the
provider oprior tc the effective date of the provider's withdrawal. With the
exceptions noted .in subsection 3.4, within the aforesaid forty-five (45) day
period the provider may not undertake the initial delivery of health care
services to state program beneficiaries who were not ratients of the provider
prior to the date of receipt of the provider's withdrawal netica oy the director
of the Public .Empleoyees Insurance Agency or who had not been seen by the
provider for the actual delivery of health care services for a periocd of two
{2) vears prior +to such date of receipt. The delivery of health care
services during the Fforty-five (45) day pericd to such pre-established patients
shall not chligate the health care provider to deliver heaslth care services to

other state program beneficiaries.
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£.3. As exceptions to the general rule stated in subsection 6.2 of this
rule, the hezlth care provider may elect to continue to treat individual state
program beneficizries who he, she or it is treating as of the effective date of

this rule the withdrawal in the ~following specific categories without
obligating the provider to undertake the delivery of health care services teo
state program beneficiaries. However, nothing in this subsection shall permit

the health care provider to continue to. orovide health care services bevond the
fortv-£five (45) A&y péricd described in subsections 6.1 and 6.2 té previocusly
established state program beneficiaries whe do . not come within the
fellowing specific categories of patients or permit the provider to accept new
state program beneficiaries as patients after the sffective date of his, her or
its withdrawal. The purpose of these exceptions 1s ko ensure the continued
access by sizte program beneficiaries to quality health care services in  these
special situations.

6.3.1. An obstetrical patient for whom the health care provider has been
providing prenatal care. "In this event, the health care provider may continue
to deliver health care services to the patient until the outcome of the
pregnancy and after the completion of customary medical follow-up health care.
The health care provider shall file a statement with the director of the Public
Employees Insurance Agency identifying the provider by name, FEIN {tax) number,
address and telephone number, and I1dentifying any such patients by name,
address, and social security number.

6.3.2. A patient whose condition places him within a risk of suffering
serious and permanent harm if such patient has been unable, aftér good faith
efforts, to secure a health care provider of eguivalent <training. In this
event, the health care provider may continue t¢ deliver health care services to
the patient until the risk of suffering sericus and permanent harm has zbated or
the patient can obtain care from a health care provider of eguivalent training.
The health care provider shall file a statement with the director of the Public
Employees Insurance Agency which shall identify the provider by name, FEIN (tax)
number, address and telephone number and identify the patient by name, address,
social seturity number and, 1in the case of z beneficiary of the Divisien of
Workers' Compensation, <laim number. The statement shall give the history,
diagnesis, and prognosis for the patient and such other. infeormation as
the health care provider believes will best describe the patient's condition and
shall include documented medical records.

6.3.3. A patient who, despite good faith efforts, has been unable to
secure a replacement health care provider cof equivalent training and who
receives permission from the director of the Public Employees Insurance Agency
to continue to receive health care services f£rom the patient's withdrawing
health c¢are oprovider after the expiration of the forty-five (45) day pericd.
Either the patient or the health care provider may petition the director of +he

Public Employees Insurance Agency for such permissieon. The petition shall ©Te
accompanied by a statement from the provider identifying any conditions which
may regquire engeing medical attention and indicating the provider's

willingness to continue to provide health care services to that beneficiary.
Further, the petition shall state in detail the efforts made by the patient or
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others on the patient's behalf to secure an eguivalently trained hazlth care
provider and the reasons for the failure of those afforts. The director of the
Public Employees Insurance Agency may exercise his or her discretion o grant a
waiver to the patient upon being satisfied that there have been good faith
efforts made tec locate an equivalently trained health care provider, that those
efforts have failed for reasons beyond the contrel of the patient or others
working on behalf of the patient or ¢f the health care provider, and that
continued <treatment by the health care provider is reasonably necessary
for the healtnr and well being of the patient.

€.3.4. In any case where a health care provider has been delivering health

care services to a patient whose condition is expectsd to be terminal, *he
health care provider may continue such patient’'s treatment upoen obtaining
permission from the director of the Public Employees Insurance Agency. In order
for the patient or the health c¢are provider o avail himself, herself, or
itself of this exception, either the patient, the patient's family member or
the provider shall file a petiticn with the director of the Public Emplovess

Insurance Agency reguesting permission to continue the treatment. The petition
shall be accompanied by a statement from the provider, setting forth the
provider's reasons for believing that the patient's condition is +terminal.

Upon being satisfied that the facts stated in the petition are correct and <*hat
the opinions stated therein are reasonable and based upon the asserted Ffacts,
the director of the Public Employees Insurance Agency may permit the health care
provider to ceontinue the delivery of health care services to that particular

patient.

6.3.5. In any other case, either the patient or the health care previder
may petition the director of +the Public Employees Insurance Agency for
permission for the withdrawing health care provider to continue the delivery of
health care service to a particular patient. The petition shall state in detail
the facts and arguments relied upon by the petitioner for the ralief requested,
The director of the FPFublic Employees Insurance Agency shall have the
discretionary power to grant or refuse the relief recuested. In exercising his
or her discretion, the directer shall consider the access to quality health care
ctherwise available t¢ the patient, +he nature of the injury, condition, or
disease from which the patient suffers, the threat posed to the patient frem
that injury, condition, or disease in the absence of access teo guality health
care, and such other factors as may appear to the directer to warrant thes
granting or denying of the relisf reguested. The director shall respond o all
petitions filed pursuant to subsectien %.3 of this rule in a timely manner.
No provider or beneficiary shall be penalized during the period in which he or
she is awaiting the director's response, provided the petition was filed in good
faith and on a timely basis. ..

£.3.5. TIh any case where the director of the Public Employees Insurance
Agency denies the relief regquested in a petition filed under *his subsection 5.3
or rejects the continued treatment by the health care provider of the patient
under sub-subsections 6.2.1 or 6.2.2 for beyeond the forty-five (45) day period
described in subsections 6.1 and 6.2 either the patient or the health care
provider may appeal the dirsctor's determinaticn by filing with the Secretary a
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request for an administrative hearing. At the hearing, the burden of proof on
all pertinenmt issues shall De upen the person requesting the hearing. The
hearing shall be conducted in acceordance with the Administrative Procedures Act,
West Virginia Code,  §29A-53-1 et sgeg., and applicable procedural rules
promulgated by the Secretary. ' ’

6.4. Nothing in this sectlion shall prohibit 2 beneficlary of a state
program from seeking health care services from any provider of his or her own
choosing. Hewever, if that provider has elected to withdraw, in accordance with
section 6 of this rule, from providing health care services %o beneficiaries
of the health care programs of departments or divisions of the state pursuant of
the Act and this =rule, then the cost of health care services received from
such withdrawn provider will not be considered a covered service within <he
meaning of section 4(a) &f the Act and will not be paid for by any state
department, division or agency in accordance with the Act, whether as a primary
or secondary payor ©of health care services for said beneficiary. This exclusicn
applies only +to the services actually rendered by the withdrawn provider. If
the withdrawn provider +reats the patient in a hespital or cother facility,
the hospital charges and other services rendered and charged for separately
by other providers {(e.g., anesthesiclogy, laboratory work) will not be excluded
merasly because they were crdered by a withdrawn provider, unless the provider
actually providing and charging for the service is alsc a withdrawn provider.

6.4.1. A provider delivering health care services and a beneficiary
seeking health care services under this subsecticon 6.4 must both complete and
sign a waiver, provided by the director of the Public Emplovees Insurance
Agency, vreleasing all state programs or plans of any responsibility for
paymant o©f the services delivered through or by this private physician-patient
agreement.

€.5. Out-of-state health care providers who refuse to provide .covered
health care services to any classg of beneficiaries of a state health care
program may be presumed to have withdrawn from providing health care services
to beneficilaries of all state programs in the state plan or plans developed in
accordance with the Act. In such instance, the Secretary c¢r his or her designee
may formally communicate with such out-of-state provider to determine whether
the provider intends to comply with the Act, this rule, and any applicable
plan, order or directive. 1f the provider refuses to so comply, or refuses to
state clearly its position, then the Secretary or his or her designee may deenm
the provider to be a withdrawn provider, and any further services provided by
such provider will be considered under section 6 of this rule.

§69~2-7. Tegtimony By Providars

Kothing in this rule or in the Act shall he deemed to prchibit a health
care provider who has elected not +to participate in the provision of
hlealth care services to state program beneficiaries (but who may have provided
covered services to such beneficilaries pricor to such election) from testifving
on Dhehalf of or against a state program beneficiary in any administrative or
judicial proceeding. Divisions or agencies which otherwise have che
responsibility of reimbursing such health care providers for the time expended
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by the provider in so testifying shall continug to deo so notwithstanding any
other provision of this rule or the Act. Further, such testimony shall not
obligate anv health care provider who has previously elected not to participate
in the delivery of health care services to state program beneficiaries to begin
the delivery of such services.

§69-2-8. Vioclations and Show Cause Proceedings; Penalties

8,1. In the event that any health care provider or other legal entity
violates any provision of the Act, of this rule, of any other rule duly
promulgated by the Secretary under the provisions of the Act, or any plan,
order, or directive issued under the provisions cf the Act or any such rule,
then +the Secretary may agsess a civil penalty as prévided by the Act and nmay
order that +the health care provider be removed from any list of providers for
whose services a department or division may pay in the future.

8.2. Upon determining that there is probable cause to believe that a
nealth care provider or other legal entity may be knowingly engaging in such a
vioclation, +the Secretary shall provide such health care provider or
cther legal entity with written notice which shall state the nature of the
alleged violation and the time and place at which such health care provider orx
ether 1legal entity shall appear to show cause why a civil penalty or removal
from any 1ist, or beoth, should nct be impgsed. Nothing in this rule shall limit
the Secretaryv's authority to resclve infdrmally any alleged violation, by such
means as stipulation, agreed sSettlement, consent crder, defauli, or othervr
appropriate action.

8.,2.1. For the purposes of. vioclation of section 5 of this rule, =a finding
of probable cause shall be based upon a pattern of incidents in which
beneficiaries of one or more particular programs have been denied health care
services by a provider or an agent acting on behalf of the provider. Isclated
first person reports or report by cothers that a person was denied health care
services will not e a basig for a finding 9f _ probable cause, unless cother
corroborative evidence is received. o . -

B.3. At the hearing so noticed, the Secretary shall arrange to have the
evidence in support of the allegations presented and shall afford the health
care provider or other legal entity an opportunity to cross-examine the state's
witnesses and shall afford the health care provider or other legal entity an
opportunity to present testimony and enter evidence in support of its pesiticn.
The State shall bear the burden of proving a viclation cf the Act.

2.5. The hearing shall be conducted in accordance with the administratives
hearings provisions of West Virginia Code, §293-5-1 et seg., and applicable
procedural rules promulgated by the Secretary.

8.6. If, after reviewing the receocrd ocf such hearing, the Secretary
determines, by a preponderance of the evidence, that such health care provider
is in violation of the 2ct, of this rule, or any other rule promulgated under
the Act, or any plan, order, or directive issued under the Act or such rule,
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the Secretary may asgsess a civil penalty as provided by the Act and may
remeove & health care provider from any list. In exercising his or her
discreticn in fixing the amount of the penalty as well as whether to remove a
health care provider from z list, the Secretary shell be cguided by the degres
of willfulnéss shown in the violation, the nature and +type of the
viclation, the monetary amcunt involved and whether the health care provider or
other legal entity had personally gained by the violation, +*he degree of harm,
if any. suffered by a beneficiary of any state supported program due +to the
vielation, and such other factors as may appear in a particular case.

8.7. Any health care provider or other legal entity proceeded against
under this section & shall receive notice in writing by certified mail of the
decision, which decisicn shall contain a statement of the penalty imposed, Lf
any, whether the health care provider is to be removed from anv applicakle list
and the Secretary's findings of fact and conclusions of law in suppert of the
exercise of the Secretary's discretion in the manner stated. The pernalty and
the vremoval may be imposed immediately by the Secretary without regard %o
whether or not an appeal is filed; however, the Secretary, in his or her
discretion, may grant a stay of enforcement or collection of the penalty or-
removal pending the resolution of an appeal.

8.8. As provided for by West Virginia Code, §16-29D-8, +the health care

provider or other legzl entity may appeal the Secretary's dacision. Any such
appeal shall be taken and be handled in accordance with West Virginia Code,
§29a-5-4, The circult court's review shall include a review of the amount of

the  penalty and any removal of a health care provider. The circuit court may
enter a stay against the collection or enforcement of any penalty or ramoval
order after a hearing on the reguest for stay; however, such hearing may not be
conducted on an ex parts hasis.

8.9. If <+he health care provider or otherflegal entity penalized or
ordered removed either loses on appeal or has not appealed such penalties or
removal and £ails to pay the amount of the penalty to the Secretary within
thirty days or if the health care previder continues to act in & manner contrary
to his or her or its vemoval, the Attorney General may institute a civil action
in " the cizcuit court of Xanawha County to recover the amount of *he penalty
or to seek an injunctien. Such civil action shall be handled in an expedited
manner by the circuit court and shall be assigned for hearing azt the earliest
possible date. . - SRR

8.10. The remedies set forth in this section are intendad ocnly for
violations of <the Act and shall not affect any cther contractual relationship
between any dJdepartment or division and a health care provider or other legal
entity. :

8.11. Any health care provider remcoved from a 1ist pursuant to this
section B may petition the Secretary for reinstatemenmt te such list after one-
hundred and eighty (180) days from his removal. Any appeal by the provider of
the Secretary's decision shall be taken and handled in accordance with West
Virginia Code, §2%a-5-4,.
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8.12 Any patient-identifying information or records obtained by the
Secretary or his or her employees or agents, or Dy any other department or
division subject te the Act, during any investigation or enforcement of the Act,
this rule, or any other rule duly promulgated by the Secretary under the
provigicns of the Act, shall be kept confidential and shall not be released to
the public. If the Secretary receives allegations that a provider is not in
compliance with subsection 5.2 of this rule, <then before the Secretary may
subpoena patient-identifying records or information, the Secretary shall first
afford the provider an cpportunity tc submit a verified. statement from the
provider's office manager, accountant or other similar person, attesting to:
(1) the total number of state medicaid beneficiaries (including patients of
cther indigent programs recognized pursuant to subsection 5.3.3 of this rule)
to which the provider has delivered (or scheduled for) health care services
during a time vperiod agreed to by the Secretary; and (2) the total number of
patients who are State residents o which the provider has delivered (or
scheduled for) health care services during this same period. The statement
shall alsec explain in detail how these patient totals were derived. If the
statement indicates that the provider in question has delivered (or scheduled
for) health care sgervices to a sufficient number of patients who are state
medicaid beneficiaries (including patients of . indigent programs vrecognized
pursuant to subsection 5.3.3 of this rule) to eguate to at least fifteen (13)
percent of the total number of patients who are State residents to when the
provider has delivered (or scheduled for) health care services during the same
pericd, then the Secretary may not subpoena patient-identifving records or
informatidn unless the Secreitary has reasonable cause to guestion the accuracy
of +the statement submitted by the provider or for other reascnable cause,
Nothing in this section shall prohibit the Secretary from obtaining at any time
patient-identifyving records or informaticon 1f the patient has consented to thesir
release. -

§69-2-9, Declaratory Rulings and Informal Opinicns

If in any particular instance a health care provider wishes to reguest
that _the Secreétary make a determination of the applicability of any section of
this rule, or of any exceprtion contained therein, to a glven state of facts, the
health c¢are provider may request either an informal opiniorn or a declaratory
ruling from the Secretary in accordance with the provisicns cf West Virginia
Code, §2%A-4-1.

§69-2-10. Severability

If any Provision of this rule or the application thereof to any entitv or
civocumstance shall be held invalid, such invalidity shall not affect the
provisions or +the applications of this rule which can bes given effect without
the invalid provisions or application, and to this end the provisions of this
rule are declared to be severable.
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TITLE 6%
LEGISLATIVE RULES
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

SERIES 2
IMPLEMENTATION OF OMNIBUS HEALTH CARE ACT

§69-2-1. General

1.1. Scope - This emergency legislative rule implements the provisicns of
the Omnibus Health Care Ackt, West Virginia Code, §$16-29D-1 et seqg., 188%., Under
the Act, the Secretary of the Department of Health and Human Resources is
charged with the responsibility o¢f promulgating rules teo carry out the
provisicns of the Act. The agencies subcrdinate to the Secretary under the
provisicns of  the Act and to whom this rule is applicable are the Division of
Health, the Divisicn of Human Services, the Divislon of Employment Security, and
the Divisien of Workers' Compensation, In additicn, esection 3 of the Aact
specifies that certain entities not within the Department of Health and Human
Rescources are also subiect to the provisions of the Act and of this rule. Those
other entities are the Public Employees Insurance Agency within the Department
of Administration, the Division of Rehabilitation Services under the State Roard
of Education sitting as the State Beard of Rehabilitztion, and the Board of
Trustees, which has responsibility for the state's medical schools, within the
Department of Education and the Arts. All of these governmental entities either
are 1involved in provision of health care services to beneficiaries of their
programs or pay for health care services delivered to those beneficiaries, or
both, as well as offen providing many other services to the beneficiaries of
those governmental entities' programs.

1.2. Authority - West Virginia Code, §16-29D-7.

1.3. Related Rules =~ This emergency legislative rule is distinet from,
but is to be read in conjunction with, other rules to be promulgated under the
authority of West. Virginia Ceode, §16-2%D-7. One such rule will relate <o
procedures for administrative hearings; others will relate +¢ payment for
medical services by the departments and divisions subject to the Act.

1.4. Filing Date - Septemrter 1, 1989.

1.5. Effective Date - September 1, 1955,
§69-2-2. Definitions

2.1. Bs used in ‘this emergency legislative rule, the focllowing terms,
words, and phrases have the meanings stated bhelew unless in any instance where

such term, word, or phrase is emploved the context clearly indicates that
ancther meaning is intended.
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2.2, . The term "Act"” means the Omnibus Hezlth Care Act which is codified at
articie 29D, chapter 16 of the Code of West Virginia of 1931, as amended.

2.2, The terms "Code of West Virginia" and "West Virginia Code" mean the
West Virginia Code of 1931, as amended. _

2.4. The term '"coordination of benefits" means a provision which
establishes an order in which two or more insurance contracts, plans or progranms
covering the same beneficlary pay their claims, with the effect that there is no
duplication of benefits. ’

2.5. The terms "nealth care," "health care services," or "health care
treatments" mnmean clinically related preventive, diagnostic, treatment, or
rehabilitative services whather provided in the home, office, hospitzal, clinic.
or anv other suitable place either inside ¢r outside the state of West Virginia
provided or prescribed by any health care provider or providers. Such services
include, among others, medical supplies, appliances, laboratery, preventive,
diagnestic, therapeutic and rehabilitative services, hospital care, nursing home
and convalescent care, medical physicians, asteopathic physicians,
chircpracteors, and such other surgical including inpatient oral suzxgery,
nursing, and podiatric services and supplies as may be prescribed by such health
care providers but not other dental services.

2.6, The term '"health care vprovider" means a person, partnership,
corporation, facility or instirution licensed, certified or autherized by law to
provide professional health care services In or outside this state to an
individual during this individual's medical care, treatment or confinement. For
the. sole purpcde of this rule and the implementation of the Agt, the term does
not include pharmacists and pharmacies. At the option o¢f a medical
corporation, evidenced by the filing of a statement with the director of the
Puvlic Emplovees Insurance agency and the assignment of separate provider
numbers by the state departments and divisicons paving for health care services
under the provisicns of the Act, each individual providing professicnal health
care sServices within such corporation shall be considered as a separate health
care provider. oo -

2.7. The term "life-threatening medical or surglcal emergency" shall
include an emergency peosing an Iimminent threat of significant, permanent and

clearly recognizable beodily impairment such as blindness or loss of limb.

2.8. The term "this rule" means the pressnt emergency legislative rule
which has been designated as Title 89, Series 2.

2.9. The term "the Secretary” means the Secretary of the Depariment of
Health and Human Resources.
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§69-2-3. Purpose

3.1. The purpose of this rule is to implement the Act. In adepting the
Act, the Legislature statad that it intended "to provide a fremework within
which +he departments and divisions of state government can cooperate to affect
cost savings for the provision of health care services and the payment thereof.
It is the purpessa of the Legislature to encourage the long-term, well-planned
development of fair, equitable and cost-effective systems for all health cars
providers paid. or reimbursed by the public employees insurance agency, the state
medicald program, the workers' compensation fund or the division cf
rehabilitation servicés." West Virginia Code, §16-29D-1(%}. This same purposs
is applicable to the Division of Health.

3.2. Irf oFder to achieve this purpose, the Legislature directed that
the "~state must ensure the delivery of high quality health care services and
effect cost _savings in the provision of health care sexvices. The Legislature
concluded that it is in the best interests of the state and its citizens for the
various state departments and divisions, including the state's medical schools,
which are involved in the provisicn of health care services and +the payment
therecof, to cooperate in the generation of cost savings and in ensuring +the
gquality ©f the health care services delivered fo the beneficiaries of =211 the
state-suppeorted programs.,

§69-2-4. Non-Interference with the Medicaid Program

It 1is expressly rezognized that no other entity may interfere with the
discreticn and Jjudgment given to the single state agency which administers the
state's mediceid program. Thus, it is the intenticn of this rulse that nothing
contained herein shall be interpreted, construed, or applied to interfere with
the powers and actions of the single state agensy which, in keeping with
applicable federal law, shall administer the state's medicaid program as it
perceives to be in the best interest of that program and its beneficiaries.

§69-2-5. Condition of Participation - Other Program Patients

5,1, In ordar to assure and to increase access to quality health care
services for all state program beneficiaries, and in particular the state's
medicaid beneficiaries, the Act requires that any health care provider who
agrees to deliver health care services to any beneficiary of a hesalth care
program of any one or more of the departiments or divisions of <the state, the
charges for which shall be paid or reimbursed by such department or divisiocn,
also not refuse to take the beneficiaries of another state program because they
are Dheneficiaries of that other program and would have their healith care
sexrvices paid for under that other program. However, the health care provider
retains his or her or its rights to refuse tc accept any patients for rezsons
not related to_ their status as beneficiaries of such other program. Examples of
such unrelated reasons are that the health gare provider is not taking any new
patients, that the health care provider accepts patients only upon referral and
the ©beneficiary has not been referred, that the health care provider does not
practice in the field of health care service specifically needed by the
beneficiary, that the beneficiary dces not require the health care services
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requestad, that the beneficiary is an unceoperative patient which fact is known
to .the health care provider through the provider's cwn personal Knowledge and
experience, and similar non-discriminatory reasons.

5.2, With the exceptions noted below in subsection 5.4, any health care
provider who agrees +o provide covered health care services to any Dbeneficiary
of a state program shall also be deemed to agree to hake as patients for covered
services +the beneficiaries of all gther state programs. Refusal to take a
particular heneficiary or class of beneficiaries because, in whole or in part,
the individual or class of individuals are participants in a particular state _
program shall cause the health care provider to be in viclation of the Act and

this rule. I e

5.3. A health care provider will be presumptively in compliance with the
provisions of subsection 5.2 of this rule, if

5.3.1. The health care provider actually deliver¥s covered health care
sarvices to all such beneficiaries who reguest such services or refuses conly for
reasons not related to such perscns' status as beneficiaries as provided in
section 5.1 or. - Ce - - - s =

5.3.2. With respect to beneficiaries of the state's medicaid program, the
health care provider actually delivers health care services +to a sufficient
number of pat¥ients who are beneficiaries of the state's medicaid preogram to
squate to at least fifteen {(15) percent of the health care provider's total
active patient population. An active patient is one to whom the health care
provider has delivered health care services within the two years preceding the
date on which the determination is being made. Faor those health care providers
whe practice .in hoth cobstetrics and gynecology, sueh a provider will be
presumptively in compliance with respect to ©beneficiaries of the state's
medicaid program 1f the provider actually delivers covered health care services
to all such beneficiaries who request obstetric services, ~or  to at :
least a sufficient number of such benefigiaries to equate to at least fifteen
(15) percent of the provider's total active obstetric patient population and, if
the preovider actually delivers covered health care services tfo all such
beneficiaries %ho réguést gynecological services, or to at least a sufficient
number of such beneficiaries Lo equate tc at least fifteen {(15) percent of the
provider's total active gynecoleogical patients.

B.3.2.1. In making a determination of the sufficient number of patients
who are beneficiaries of the state's medicaid program to equate to at least
fifteen (13} percent, nothing in this rule sheuld e construed as requiring
the provider to cease delivering health care services %o patients who
are beneficiaries of other states' medicaid programs. Provided, however, that
in determining presumptive compliance under subsection 5.3.2 of these rules, a
sufficient number of patients who are beneficiaries of the state's medicaid
program will be eguated to at least fifteen (15) percent of the provider's

active patients whe are state residents. Provided, however, that the provider
does not refuse to take beneficiaries cof this state’'s medicaid program as his or
her practice admits appropriate new patients. Provided further that the

provider does not discriminate in accepting patients in favor of peneficiaries
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of another state's medicaid preogram and against keneficlaries of +thig state's
medicaid vrogram because of differing rates of reimbursement.

5.3.3. With respect to beneficilaries of the state's medicaid program, the
health <¢are provider expends a2 substantial amcunt of his, her or its actual
practice time, egual to approximately fifteen {15) percent, providing
services to patients whe are beneficiaries of the state's medicaid program, or
other programs vecognized by the Secretary as serving indigent citizens of
the state, either in the provider's cwn practlice or facility, o= in practice
settings or sites which are cperated cor organized hv the state or federal
government or not-for-profit corporations, organizations or agencies, or some

combinatien of ©both. Ffull-time and clinical faculty c¢f teaching oprograms
recognized by the Secretary as serving indigent citizens ¢f the state may count
toward the fifteen (15) percent practice time hours spent either dirsctly

providing patient care in ceonnection with such preogram or time spent assisting,
censulting with, supervising or training students in the actual provision of
such patient care.

5.3.4. _For purpeses of determining compllance with the provisions cof
subsection 5.2 of this rule, a provider will receive credit for good faith
efforts <o schedule appeointments for state program beneficiariss, including

beneficiaries of the state's medicaid program or other indigent care programs
recognized by the Secretary pursuant to subsection 5.3.3 of +this rule,
regardless cof whether or not the prospective patient actuallyv appears for the
avpeintiment.

5.4. The implied agreement set forth in subsection 5.2 shall net arise in
the follewing <circumstances: ‘ ~

5.4.1. When the health care provider delivers health care services to a
state program beneficiary which are immediately needed to resclve an imminent
life-threatening medical or surgical emergency; however, _once the disease or
injury which caused the emergency is stabilized, then further treatment of that
beneficiary by the health care provider will give rise to the implied agreement.
Provided, however that +the health care provider must be willing to deliver
health .care services +to any state program beneficiary which are immediately
needed to resolve an lmminent life threatening medical or surgical emergency,
until the disesase or injury which caused the emergency is stabilized. For the
purpose of this subsecticn, stabilize means resoclved or neo longer regquiring
treatment for the specific occcurrence; oxr

5.4.2. When a physician whe is on the staff cf a hospital or other health
care facility and who as part of his or her duties as an on-call stasf physician
must deliver health care services to persons who present themselves at the
facility, then 1f any such person is a beneficiary of a state program the
implied agreement set forth in subsection 5.2 will not arise as a result of the
health care provider's delivering health care services and all necessary follow-
up services to that bheneficiary. Provided, that the health care provider
must deliver health care services as such on-call staff physician and all
necessary Zfollow-up services *t¢ the beneficiaries of any state program
presenting themselves at the facility. However, 1f the health care provider
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delivers health care services te that beneficlary for an unrelated condition as
part of the health care provider's private practice, then the implied agresment
will arise. An exdmple of this. sub-subsection is a physician who is on
the staff of a heospital which has medical staff bylaws reguiring all physicians
to take turns in the hospital's emergency room and to treat all persons who
»resent themselves for health care services at +that emergency room. The
treatment of a state program beneficiary whe comes to the emergency roem by a
phyvsician and the previsien of all necessary follow-up services will not
obligate that physician to deliver health care services to other state program
beneficiaries. But, 1f the physician elects to.treat that beneficiary feor
unrelated conditions iIn the physician's private office, then the implied
agreement to treat other state program benefliciaries will arise at the time +the
unrelated treatment is provided.

5.4.3. When a2 health care provider whe has agreed ¢o serve state program
beneficiaries reguires the services of another provider (e.g., for coverage,
consultation, second opinion, or assistance with a procedurs), in connection

with the treatment of a state program beneficiarv or beneficiaries, and cannot
locate to perform such service ancther provider wheo has agreed to serve state
progxam beneficiaries, then the provider in need may regquest a provider who has
withdrawn pursuant to section & of this rule to perform the needed servica,
Provigsicon of such service in good faith bv a provider whe has withdrawn shall
not subject the provider to the implied agreement set forth in subsection 5.2 of
this rule. Moreover, such provider may be paid by +the appropriate state
program, if the provider whe regquested +the service either obtains
precertification authorization for the service from the state agency or submits,
promptly after the service has been rendered, a brief written statement to the
state =agengy explaining why the services of a withdrawn provider were utilized.
Such  statement shall describe what efforts were made to locate a non-withdrawn
crovidexr; provided, however, +that such efforts shall not be reguired in an
emergency situation, whether 1life-threatening, cr otherwise. If a health care
provider who serves state program beneficiaries will require the services of a
withdrawn provider on an ongoing, periodic or repeat basis {(e.g., for coverage),
the provider shall request in writing from the director of the Public Emplovees
Insurance Agency an eXgéptfion which will authorize the withdrawn provider to
provide the required service and be paid by the appropriate state agency,
without subjecting the provider to the implied agreement set forth in supsectin
5.2 of this rule. The director of the Public Employees Insurance Agency may
approve such request if the director finds that the service is not reasonably
available from a provider who is serving Stdte program beneficiaries, or for
other good cause.

§69-2-6. Withdrawal by Health Care Providers from Participation

6.1. A health care provider may withdraw from preoviding health care
services +to beneficiaries of the health care programs of the departments and
divisions of the state pursuant to a plan or plans developed in accordance with
the Act. Any health care provider, who provided health care services to a
beneficiary of any state health care program on or after April 8, 1989, the
effective date c¢f the Act, and who decides that he, she, or it does not wish to
continue to serve beneficiaries of state health care programs under the new
terms imwposed by the Act, must withdraw by follewing the procedures sst forth in
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this rule, in order to aveid being subject to the implied agreement set forth in
subsection 5.2 of this rule. In order to effect the withdrawal, the health care
provider shall provide a written notice to the director of the Public Employees
Insurance Agensy which shall state that the provider intends to withdraw from
participation in such plan or plans. The effective date of withdrawal for the
purposes of this rule shall be the date of _receipt of the written notice by the
director of the Public Employvees Insurance Agency. The written notice shall be
sent to the director of the Public Employees Insurance Agency by certified mail,
return receipt regquested. The notice shall identify the health care provider by
name, by FEIN {tax) number, and by address and telephone number. It is
racoenized that some providers in goed faith believed that if they ceased
treating state progrem beneficiaries before the Plan and rules implementing the
Act were filed, then they weuld not need to withdraw formally by sending written
notice to the director of the Public Fmployees Insurance Agency as previded in
this rule. Howeaver, requiring such written neotice is the oniy way the state,
other providers, and beneficiaries can 3ll be informed as to which providers are
treating state beneficizries and which are not. Accordingly, those providers
who ©believed thev withdrew without sending the written notice are reguired oy
this rule to send the notice; however, these providers will not be deemed to
have been in violation of the Act and will suffer nc adverse conseguences. in .
addition, a few health care providers may never have delivered health care .
services +to .state health program beneficiaries and are +thus technically not
raquired by the Act or this rule to withdraw formally if they wish teo continue
not seeing state beneficiaries. However, any such providers are ncnetheless
encouraged to provide the written notice, again so that no confusion will exist
as to which providers are treating state beneficiaries and which are not.

£.2. As a general rule, the health care provider shall have forty-five
{43) days from the effective date of the provider's withdrawal within which
to cease continued treatment of the provider's patients who are state program
beneficiaries. Not later than ten (10) davs after the effective date of
withdrawal, the withdrawing provider shall give his, her or its state program
beneficiary patients who aré under active treatment written notice of such
provider's withdrawal, %o enable these patients toc arrange for care by other
providers. Fallure by the provider to deliver the notice to a patient within
the ten (10) dayv periecd shall render the provider's charge for any health care
services delivered beyond the forty-five (45) day period null and veid and
they shall not be recoverable from either the beneficiary or the state division
or department. Excepticons to this general rule are stated below. During the
forty-five ~(45) dav period, the health care provider may continue to provide
health care services to state program beneficiaries who were patients of the
nrovider prior to the effective date of the provider's withdrawal. With the
exceptions noted in subsection 5.4, within the aforesaild forty-five {(45) day
period the provider may not undertake the initial delivery of health care
services to state program beneficiaries who were not patients of the provider
prior to the date of receipt of the provider's withdrawal notice by the directer
of the Public Employees Insurance Agency or whe had not been seen by the
provider for the actual delivery of health care services for a pericd of two
(2) years prior to such date of receipt. The delivery o©of health care
services during the forty-five (45) day period to such pre-established patients
shall not obliigate the health care provider to deliver health care services to
other state program beneficliaries.
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6.3, As exceptions t¢ the general rule stated in subsection 6.2 of this
rule, the health care provider may elect to continue to treat individual state
program beneficlaries whe he, she or it is treating as of the effective date of

thisg wrule the withdrawal in the <following . specific categeries without
obligating the provider to undertake the delivery cof health care services to
state progran beneficiaries. However, nothing in this subsection shall permit

the health care provider to continue to provide healith care services beyond the
forty=-five ~ (45) day period described in subsections 6.1 and 6.2 to previousliy
established state program beneficiaries who do not come within the
following specific categories of patients or permit the provider to accept new
state program beneficiaries as patients after the effective date of his, her or
its. withdrawal. The purpose of these eXceptions i1s to ensure the continued
access by state program beneficizries to quality hezlth care services in thsse
special situations. &urimg the transitionat period £or impliementatien ef the
Act. _. -

6.3.01. An obStetrical patient for whom the health care provider has been
providing prenatal care. In this event, the health care provider may continue
to deliver health care services t¢ the patient until the outcome of the
pregnancy and after the completion of customary medical follow-up health care.
The health care provider shall file a statement with the director of the Public
Employees Insurance Agency identifving the provider By name, FEIN {tax) number,
address and telephone number, and 1i1dentifying any such patients by name,
address, and sccial security number.

6.3.2. A patient whose condition places him within a risk of guffering
serious and permenent harm if such patient has been unable, after good faith
efforts, to secure a health care provider of equivalent training. In this
event, the health care provider may ccntinue to deliver health care services to
the patient until the risk of suffering sericusd and permanent harm has abated or
the patient can cobtain care frem a health care provider of éguivalent training.
The health care provider shall file a statement with the directer of the Public
Employees Insurance Agency which shall identify the provider by name, FTIN (tax)
numper, address and telepheone number and identifv the patient by name, address,
social security number and, in the case of a beneficiary of the Division of
Workers' Compensation, c¢laim number. The statement shall give the historwv,
diagnesis, and prognosis for the wpatient and such other infeormation as
the health care provider believes will best describe the patient's conditicon and
ghall include deocumented medical Tecor¥ds. T i

6.3.3. A patient who, despite good faith effcxrts, has been unable <to
secure & replacement health care provider of . equivalent training and who
recelves permission from the director of the Public Employees Insurance Agengy
to c¢ontinmue to receive health care services from the patient's withdrawing
health care provider after the expirztion of the Fforty-five (453) day periocd.
Either the patient or the healith care provider mav petition the director of +the

Public Empleoyees Insurance Agency for such permission. The petition shall be
accempanied by a statement from the provider identifying any conditions which
may require ongoing medical attenticn and indicating the providex's

willingness +to¢ continue teo provide health care services to that beneficiarv.
Further, the petition shall state in detail the efforts made by the patient or
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others on the patient's pehalf to secure an squivalently trained health care
provider and the reasons for the failure of those efforts. The director of the
Public Employées Insurance Agency may exercise his cor her discrsticn to grant a
waiver +d +the patient upcn Teing satisfied that there have been good failth
efforts made to locate an eguivalently trained health care provider, that those
efforts have failed for reasons beyond the contrel ¢f the patient or others
working on behalf of the patient or of the health care provider, and that
continued <reatment by the hnealth care provider is reasonably necessary
for the health and well heing of the patient.

5.3.4. 1Im any <ase where a health care provider has been delivering health
care services to a patient whose condition is expécted to be terminal, the
health cares provider may continue such patient's treatment upon obtaining
permissien from the director of the Public Empleoyses Insurance Agency. In order
for the 'patient or the health care provider to avail himself, herself, or
itself of this exception, elther the patient, the patient's family member or -
the provider shall file a petition with the director of the Public Employees
Insurance Agency requesting permissicon to continue the treatment. The petition
shall be accompanied bv a statement £from the provider, setting forth the
provider's redsons for believing that the patient's conditicn is +terminal.
Upon being satisfied that the facts stated in the petition are correct and +that
the opinions stated therein are reascnable and based upen the asserted facts,
the directeor of the Public Empleovees Insurance Agency may permit the health care
rprovider to continue the delivery of health care services toc +that particulax.
patient.

5.3.5. "In any other case, either the patient or the health care provider
may petition the director of the Public Employees Insurarnce 3Agency for
rermissicn for the withdrawing health care provider to continue the delivery of
health care service to a particular patient. The petition shall state in detail
the facts and arguments relied upon by the petitioner for the relief requested.
The director. of the Public Emplovees Insurance Agency shall have the
discretionary power tc grant or refuse the relief reguested. In exercising his
cr her discretion, the director shall consider the access to quality heal+th care
otherwise available to the patient, the nature of the injury, condition, or
disease from which the patient suffers, the threat pesed to the patient from
that injury, _conditicn, or disease in the absence of access to quality health
care, and such c¢ther factors ag may appear to the directer te warrant the
granting or denving of the relisf requested. The director shall respond to all
petitions filed opursuant to subsection 6.3 of thiz rule in 2 timely manner.
No provider or beneficiary shall be penalized during the period in which he or
she is awaiting the director's response, provided the petition was filed in good
faith and on a timely basis.

£.3.6. In any casé where the directer of the Public Employees Insurance
Agency denies the relief requested in a petition filed under this subsection 6.3
or rejects the continued treatment by the health care provider ¢f the wpatient
under sub-subfeftions 6.3.1 or 6.3.2 for beyond the forty-five (45) day period
described in subsections &£.1 and 6.2 either the patient or the health cares
provider may appeal the director's determination by £iling with the Secretary a
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request for an administrative hearing. At the hearing, the burden of preof on
all peftinent isSsues 3hall be upon the person requesting the hearing. The
hearing shall be conducted in accordance with the Administrative Procedures Act,
West Virginia Code, -~ §2%32-3-1 et sgeg., and applicable procedural rules
promulgated by the Secrecary. i ) B

£.4. Nothing in this section shall preohibit a Dbeneficiary of a state
program from seeking health care services from any provider of his or her own
choosing. Howaver, if that provider has elected to withdraw, in accordance with
section & of this _rule, _ from providing health care services to beneficiaries
¢f the health care programe of departments or divisions of the state pursuant of
the Act and this rule, +hen the <¢ogt of health care services.received from
such withdrawn oprovider will not bé considered a covered service within the
meaning of section 4{a) of the Act and will nct he paid for Dy any state
department, division or agency in accordance with the Act, whether as a primary
or secondary pavor of health care services for sald beneficiary. This exclusion
applies only to the services actually rendered by the withdrawn provider. If
the withdrawn provider treats the patient in a hospital or other faclility,
the hospital . charges and other services rendered and charged for separately
by other providers (e.g., .anesthesiplogy, laboratory work) will not be excluded _
merely Dbecause they were ordered by a withdrawn provider, unless the provider
actually providing and charging for the service is a2lsc a withdrawn provider.

6.4.1., ‘A provider delivering health care services and & beneficiary
seeking health care services under this subsection 6.4 must both complete and
gign a waiver, provided Dby the director of the Public Employees Insurance
Agency, releasing all state programs or Qlans of any respeonsibility for
sayment of the services delivered through or by this private physician-patient
agreement.

£.5. Out-cf=-state health care providers who refuse to ©provide covered
Health care services to any ¢lass of beneficiaries of a state health care
program may Dbe presumed to have withdrawn from providing hezlth care services
+o beneficiaries of all state programs in the state plan or plans developed in
accordance with the Act. In such instange, the Secretary or his or her desicnee
may formally communicate with such out-of-state provider to determine whether
the provider intends to comply with the Act, this rule, and any applicable
plan, order or directive. If the provider refuses to so comply, or refuses to
state clearly its position, then the Secretary or his or her designee may deem
the provider to be a withdrawn provider, and any further services provided by
such provider will be considered under section § of this rule.

§69-2-7. Testimony By Providers

Nothing in this rule or in the Act shall be deemed to prohibit a hesalth
care provider who  has elected not io participate in the provision of
health care services to state program beneficiaries (but who may have provided
covered services to such beneficiaries prior to such election) from testifying
on behalf of or against a state program beneficilary in any administrative or
judicial proceeding. Divisions or agencles which otherwise have the
responsibility. of reimbursing such health care providers for the time expesnded
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By +the provider in so testifying shall continue o do sc notwithstanding any
other oprevision ¢f this rule or the Act. Further, such testimeony shall not
obligate any health care provider who has previously elected not to participate
in the deliverv of health care services to state program beneficiaries to begin
the delivery of such services. __

§69-2-8. Violations and Show Cause Proceedings; Penalties

8.1. In the event that any health care provider cor other legal entity
viclates any provision of the Act, of this rule, o¢f any other rule duly
promulgated by the Secretary under the provisions of the Act, or any plan,
order, cor directive issued under the provisions of the Act or any such rule,
then the Secretary may __assess a_civil penalty £er ezeh sush vieiakien as
provided bv the Act and may corder ithat the health care provider be removed from

any list of providers for whose services a deparitment or division may pay in the
future. :

8.2. Upon determining that there is probtable cause to Dbelieve that a
health care provider or other legal entity may be knowingly engaging in such a
viclation, the Secretary shall provide such health care provider or
other legal entity with written notice which shall state the nature of the
alleged vieolatien and the time and place at which such health care provider or
other legsl entity shall appear to show cause why a civil penalty or removal
from any list, or both, should not be imposed. Nothing in this rule shall limit
the Secretary's authority to rescolve informally any alleged viclation, by such
means as stipulation, agreed settlement, consent order, default, or other
appropriate action.

8.2.1. For the purposes of violation of section 5 of this rule, a finding
of prcbable cause shall be based upecn a rpattern of incidents in which
beneficiaries of .dhe or mére particular programs have been denied health care
gservices by a provider or an agent acting on behalf of the vprovider. Isolated
first person reportis or report by others that a person was denied health cars
services will not be a basis for a finding of prokable cause, unless cther
corroborative evidence is received. ;

8.3. At the hearing so noticed, the Secretary shall arrange to have the
evidence in support of the allegations presented and shall afford the health
care provider or other legal entity an opportunity to cross-examine the state's
witnesses and shall afford the health care provider or other legal entity an
opportunity to present testimony and enter evidence in support of its position.
The State shall bear the burden of proving a viclation of the Act.

8.3, The hearing shall be conducted in accordance with the administrative
hearings provisiens of West Virginla Code, §29A-5-1 et seqg., and applicable
procedural rules promulgated by the Secretary.

8.6. If, after reviewing the record of such hearing, the Secretary
determines, by a preponderance of the evidence, that such health care provider
is in violation of the Act, of this rule, or any other rule preoemulgated under
the Act, or. azny plan, order, or directive Issued under +the Act or such rule,
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the Secretary may assess a civil penalty as provided by the Act ef ret less
than eone +heusand dellaxs not meve whan wwenwry-five thouwsend deilaws and may
remove & health care provider from any 1list. In exercising his or . her
discretion in fixing the amount of the penalty as well as whether to remcve a
health care provider from a list, the Secretary shall be guided by the degres
of willfulness shown in the vielation, the nature and type of the
viclation, the mconetary amount involved and whether the health care provider or
other legal &ntity had personally gained by the viclation, the degree of harm,
if any, suffered by a neneficlary of any state supported program due to the
vielation, and such cther factors as may appear in a particular case.

8.7. Any health care provider or other legal ehtity proceeded .against
under this sectien 8 shall receive notice in writing by certified mail of the
decision, which decision shall contain & statement of the penaliy impesed, if
any, whether the health care provider is to be removed from any applicable list
and the Secretary's findings of fact and conclusions of law in support of the
exercise of the Secretary's discretion in the manner stated. The penalty and
the removal may be imposed immediately by the Secretary without regard to
whether or not an appeal is filed; however, the Secretary, in his or her
discretion, may grant a stay of enforcement or collection of the penalty or
removal pending the resolution of an appeal.

8.8. As provided for by West Virginia Code, §16-29D-8, the health care

provider or other legal entity mey appeal the Secretary's decisicon. Any such
appeal shall be taken and be handled in accordance with West Virginia Code,
§29a-5-4. The c¢ircuit court's review shall include a3 review of the amount of

the penalty and any removal of a health care provider. The circuit court may
enter a stay against the collection or enforcement of any penalty or removal
crder after a hearing on the request for stay; however, such hearing may not be
conducted on an ex parte basis.

8.9. If .the health care provider or other legal entity penalized or
ordered removed either leses on appeal or has not appealed such penalties or
removal and falls to pay the amount of the penalty tc the Secretary within
thirty days or if the health care provider continues to act in 2 manner contrary
to nils or her or its removal, the Attorney General may institute a civil action
in the circuit court of Xanawha County Lo recover the amount of the penalty
or teo seek an injunction. Such civil . action shall be handled in an expedited
manner by the circult court and shall be assigned for hearing at the earliest
pessible date. T T T

8.10. The remedies set forth in this section are intended only for
violations of the Act and shall not affect any other contractual relationship
between any department or division and a health care provider or other legal
entity. ) .-

g.11. Any Thealth care provider removed frem a list pursuant to this
sectlion B8 may petition the Secretary for reinstatement to such list after one-
hundred and eighty (180) days from his removal. Any appeal by the provider of
the Secretary's decision shall be taken and handled in accordance with West
Virginia Code, §29A-5-4.
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2.12 Any patient-identifving information or records obtained by the
Secretary ox his or her empléyees or agents, cr by any other department ox
division subject to the Act, during any investigation or enforcement of the Act,
thig rule, or any other rule duly promulgated by +he Secretary under the
provisions of the Act, shall be kept ceonfidential and shall noi be raleased Lo
the public. If the Secretary receives allegations that a provider is not in
compliance with subsecticon 5.2 of this rule, then befocre the Secretary may
subpecena patient-identifying records cor information, the Secretary shall first
afforéd the provider _an opportunity to submit a verified statement from the
provider's office manager, ‘accduntant or other similar person, attesting to:
(1) the +total number of state medicaid beneficiaries (including patients of
other indigent progreams recognized pursuant to subsection 5.3.3 of this rule)
o  which <the provider has delivered (or scheduled for)} health care services
during a time period agreed toc by the Secretary; and (2) the total number of
patients who are State residents to which the wprovider has delivered (or
scheduled for) healith care servicesg during this same period. The statement
shall alsoc =axplain in detail hcow these patient teotals were derived. If the
statement indicates that the provider in guestion has delivered (or scheduled
for) health care services to a sufficient number of patients who =are state
medicaid bheneficilaries (including patients of indigent programs recognized
pursiant to subsection 5.3.3 of thig rule) *o equate Lo at least fifteen (15)
percent ©of the total number of patients who are State residents to when the
provider has delivered {dr scheduled for) health care services during the sane
pericd, then the Secretary may not subpoena patient-identifying records or
informaticn unless the Secretary has reasonable cause to gquestion the accuracy
of +the statement submitted by the provider or for other reasonable cause.
Nothing in this section shall prohibit the Secretary from cbtaining at any time
patient-identifying records or information if the patient has consented to their

releage. . . A _. =

§69-2-9. Declaratory Rulings and Informal Opinions

If in any particular instance & health care provider wishes to recuest _

that the Secretary make a2 determination of the applicability of any section of
this rule, or of any exception contained therein, to a given state of facts, the
health care provider may request either an informal opinicn or a declaratory
ruling from the Secretary _in accordance with the provisions of West Virginia
Code, §29a-4-1.

§69-2-10. Severability

If any provision of this rule or the a2pplication thereof te any entity or
circumstance shall be. held invalid, such invalidity shall net affect +the
provisions or the applications of this rule which can be given sffect without
the invalld provisions or applicatieon, and to this end the provisions of this
rule are declarad to be severable.
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Commenter

Derrick Latos
Presidenk, WV State
Medical Association

SUMMARY OF PUBLIC COMMENT

Title 69, Series 2 "Tmplementation Of Gumibus NHealth Care Act."

Coment

Believes if State reviews Jist of physician's
patients to verify 15% Medicaid puideline,
will constitute invasion of physician's and
patients' privacy. 15% standard should be
applied only to provider's State program
patients (i.e., mnot private patients).

§5.4 should be expanded to allow a non-
participating physician to provide emergency
or on—call coverape for a participating
physician.

Action

Add a new §8.12,

stating that any
patient-identifying
information obtained

by the Secretary during

the course of investi-
gation or enforcement

of Act or rules shall

be kept confidentialj
also state that Secretary
will pive provider oppor-
tunity to verify compliance
with 157 Medicaid guideline
by having his or her office
manager submit a statement
showing numbers of patients
seen. Secretary may sub-
poena patient information
only if he or she has
reasonable cause to question
accuracy of statemwent.

Add a new §5.4.3,

stating that when a
provider requires the
services of another pro-
vider, for coverage,
consultation, second opin-
ion, assistance with a pro-
cedure, etc,, whether in an
emergency or otherwise, and
provider cannot locate to
perform the service another
provider who is serving
State patients, the provid-

er may utilize a withdrawn
provifler. 7The withdrawa

provider may be paid by the




Commenter

Comment

§69-2-6 ignores fact that there are two classes
of non-participating providers: those who
participate and then withdraw, and those who
never pacticipated. Subsections 6.1, 6.3 and
6.4 should be amended to clarify that only a
provider who participates then elects to with-
draw needs to send written notice to PEIA
Director. _ ,

Add word "further" in second sentence ol
§6.1 to read "from further participation,™

to make clear that a provider who never .
participated need not withdraw.

Amend §6.1 to permit a provider to specify the
effective date of withdrawal, not limit to date
of veceipt by PEIA Director of notice of with-
drawal,

Action

State and will not be sub-
ject to the obligation

to treat all State bene-
ficiaries if the provider
requesting the assistance
either precertifies the
service or sends a brief
statement to the
appropriate State agency
explaining why the services
of a withdrawn provider
were required.

Don't do. Instead,

amend §69-2-6 to

clarify that a pro-

vider who served any

State program bene-
ficiaries on effective
date of Act (April 8,

1989) can withdraw only

by sending required

notice to PEIA. Providers
who believed they need not
send written notice will
not be considered to be in
violation of the Act, but
must send notice; this is
only way the State, other
providers, and patients can
know which providers are
serving State beneficiaries
and which are not.

Don't do, for reasons
stated in response to
Comment #3.

hont't do. Provider can
control when withdrawal
date will be by when

he, she or it sends in
notice. Nothing in rules




wﬁ:ﬂé:mmﬁ

10.

11.

Comment

Amend §6.3 to read "...who he, she, it is
treating as of the effective date of the
withdrawal," not "the effective date of this

rule...."

Amend §6.3, last sentence, to delete phrase
Mduring the wﬂm:aﬂﬁgo:ma Umwpoa for imple-
mentation of the Act.'

Amend §6.3 to include, in addition to pro-

viders who have errmnmsz. providers who never
participated in serving State program bene-—
ficiaries.

Amend §8.1 to limit possible imposition of
civil penalties to one penalty, of from $1,000
to $25,000 per hearing, ‘not per violation, as
currently H:aquwmm

Some form of guidance, in this rule or another

form, needs to be given to providers on proper
mﬂﬁ> caﬁﬂu:m cﬁanmmcﬁmm.

(Question about calculating compliance with 15%
Medicaid puideline. Many Medicaid patients who
are scheduled for appointments do not appeat.

|._i

would prevent provider from
notifying patients weeks or
months in advance of actual
withdrawal date of provid-
er's decision to withdraw.

Do

Do. Amend sentence to
to read: The purpose

of these exceptions is
fo ensure the continued

-access by State program

beneficiaries to

quality health care

services in these
special situations."

Don't do, for reasons
]

stated in response to

Comment 3.

Because range of penalties
is already stated in the
law, simply delete refer-
ence in rules; court must
ultimately resolve differ-
ing interpretations.

Don't include in this
rule. Separate informa-
tional mailings by PETA to

providers HOﬁn:oosH:m

Add new §5.3.4 to state
that in measuring com-
pliance, provider to be

. given credit for good



Conmenter

12,
Ahmed D. Faheem, M.D. 1.
2.
3.
" 4,
Theodore P. Werblin, M.D. 1.
2.

Commnent

Will PETA pay as secondary coverage for care
provided by withdrawn provider?

PEIA benefit of $25 for outpatient psychiatric
care treats psychiatrists differently from
other physicians, does not distinguish between
first or second visit, whether care provided
by M.D. or psychologist. State patients mis-

takenly believe they do not have to pay balance.

Community behavioral health centers that treat
Medicaid patients receive higher reimbursement,
through contracts with the State, than private
practitioners; should be equalized.

PETA 90-day lifetime benefit for inpatient
alcohol and drug treatment is too low.

Repeats Dr. Latos' concerns about protecting
confidentiality of patient information when
verifying compliance with 15% Medicaid puide-
line.

§6.4 should be amended to state that State
beneficiary who is treated by withdrawn pro-
vider will pay 10-15% penalty, not 100% of
costs.

§5.4.2 should be amended to provide some
flexibility when a participating provider

Action

faith efforts to
schedule State bene-
ficiaries, regardless
of whether patient
appears.

No need for change.

§6.4 clearly states that
State will not pay for
care by withdrawn pro-
vider, either as primary
or secondary payor.

Comments address PEIA
benefits, not Omnibus
Act rules. PEIA is
developing new meotal
health plan, comments
will be considered in
that context.

Same as response to Dr.
Faheem's Comment #1.

Same as response to Dr.
Faheem's Comment #1.

See response to Dr. Latos'
Comment #1.

Cannot do. Omnibus Act
sets forth conditions of
participation. If not
followed by provider,
State cannot pay.

See response to Dr. Latos'
Comment #2.



Commenter

b,

Comment:

needs a consultation immediately from a non-
participating provider. Providers need to be
furvished current list of participating pro-
viders.

§5.3.2.1 should be amended to give credit
toward compliance with 157 Medicaid puideline
for care given by providet to any indigent
patients.

58.2 should permit Secretary of Health and
Human Resources to require a written response
from provider regarding alleged violation,
rather than require hearing in all cases.

State has conducted no survey to deterine how
many physicians are not participating. "Take
one take all” limits access to care because
provider unhappy with one program (e.g.,
Workers' noawmnmmﬁuonv camnot serve bene-
ficiaries of other programs

Limiting reimbursement under Act will cause
physicians to leave State. Alternative course
would be to generate savings by "grading the
health care gmgdqew< system to levels appro-
priate for different beneficiaries."

Action

Don't do. Rules already
already broaden statu-
tory language which
seeks to ensure access
by W. Va. Medicaid
patients.

Add language to §8.2 to
permit Secretary, con-
sistent with State
Administrative Pro-
cedures Act, to in~
formally dispose of
alleged violations.

Requiring all non-
participating providers
to withdraw will give
accurate total count
non-participants.

"Take one take all" is
requirement of Act, can-
not be aogwmwmm in
rules.

Not proposed changes
to rules. Requires
Legislative or other
administrative action.




Commenter

Berma 1., Perfater, Teacher 1.

Perry Bryant, W. Va. 1,
Fducation Association

Comment

Personal physician, specialist in treatment

of infertility, has withdrawn. Other special-
ists aren't taking new PETA patients. PEIA
patients. PETA should set limit on amount it
will pay to non-participating providers, allow
patient to pay difference,

Amend §5.3.2.1 to allow providers to count
out-of-state Medicaid patients toward meeting
15% Medicaid guideline.

Delete §6.5 because enforcement of "take one
take all" against out-of-state providers is
impractical.

Amend §69-2-8 to state that burden of proof
of violation of Act is on Secretary, must
prove by "clear and convincing" evidence,

Action

No new action. Current
§§6.3.2, 6.3.3, 6.3.5
would permit exception,
allowing commenter to
to continue with current
physician if equivalent
care unavailable.
State, by terms of
Omnibus Act, cannot pay
non-participating pro-
viders.

Don't do. Current
language measures % of
W. Va. Medicaid patients
against total W. Va.
patients; because out-
of-state patients not
counted in total, should
not be counted in
Medicaid portion.

No recommended action.

Should be considered by
State agency heads and

advisory committee.

Add to end of §8.3 that
the State shall have
burden of proving
violation. Amend §8.6 to
provide that Secretary
may impose penalty if
finds violation by a
"preponderance of the
evidence."



