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Building 6, Capitol Complex
Gaston Caperton T Charleston, WV 25305
Governor :

September 1, 1989

The Hencrable Xen Hechler
Secretary of State

State Capitol Building
Charleston, West Virginia 25305

Re: W.Va.C.8.R,, Title 6%, Series 23 Emergency Filing of
legislative Rule; Statement c¢f Facts and Circumstances
Comstituting the Emergency; Written Approval,

Dear Secretary Hechler:

This letter is written to indicate my approval of the £filing of this
emergency legislative rule and of the filing of the proposed permanent legislative
rule. In addition, this letter indicates the basis for the £filing of this
legislative rule on an emergency basis.

During the past legislative session, the Legislature adopted the Omnibus
Health Care Act which has been codified at West Virginia Code §16-~ 29D-1 et seq.
Section 7 of that Act provides that the secretary of the department of health and
human resourceg shall promulgate rules to carry out the provisions of this
article." Additionzal rule making suthority is granted to the secretary under West
Virginia Code $5F-2-2{2){11), Moreover, West Virginia Code §5F-2-2(a)(12) requires
that the secretary grant his or her written approval before any rule can have any
force or effect, o

The Omnibus Hezlth Care Act authorizes divisions and departments of state
government to cooperate with each other "in order, among other things, to ensure
the quality of the health care servicas delivered to the beneficiaries ocf such
departments and divisions and to ensure the containment of costs in the payment for
such services." West Virginia Code §16-29D-3(a). While some of the divisions or
departments affected by this Act are within the Department of Health and Human
Regsources. f(e.g., Division of Health, Division of Human Services, Division of
Workers' Cempensation), others are located within other departments (e.g., Public
Emplovees Insurance Agemcy and Division of Rehabilitation Services). However, the
Secretary of the Department of Health and Human Resources 1is authorized to
administer the cooperative acticns of all of these agencies which are taken
pursuant to the Cmnibus Health Care Act.

Accordingly, in order to effectuate the purpeses of the Act, the Department
is today filing on an emergency basis a legislative rule titled "Implementation of
Omnibus Health Care Act.”" We have designated this rule as Series 2 of Title 69,
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We are also filing this rule as a proposed permanent legislative rule and have
scheduled the required public hearing on the date indicated in the attached
documentation.

The justification for filing this rule on an emergency basis rests upon two
separate bases. First, West Virginia Code §16-25D-7 indicates that emergency rules
mav be used. Second, as an independent basis for filing this rule on an emergency
basis, West Virginia Code §294-3-13(a) provides that an agency may propcse an
emergency rule and subsection 13(g) provides that "an emergency exists when the
promulgation of a rule 1s necessary for the immediate preservation of the public
peace, health, safety or welfare or is necessary to comply with a time limitation
established by this code or by a federal statute or regulation oY to prevent,
substantizl harm to the public interest."  Subsection 13{(a) requires that the
circumstances constituting the emergency be stated with particularity.

The Legislature made the Cmnibus Health Care Act effective from passage.
However, ~ the various provisions of the Act do not become operational until the
various departments and divisions of state government adopt a plan or plans of
cooperation. Concurrently with the filing of this emergency rule, a plan of
cooperaticen is alsc being adopted by the Department and affected divisions. 1In
addition, another emergency rule is being filed concerning the adoption of a rate
methodology for the Public Employees Insurance Agency. Upen the adoptlon of a
plan, several conditions of participation contained in the Act become operative.
One condition  affects the ability of health care providers to bill state program
beneficiaries for the balance of charges claimed by the provider over and beyond
what the state program pays. Ancther condition requires that a health care
provider which treats one pregram's beneficiaries cannot discriminate against the
beneficiaries of another state health program and refuse to take such beneficiaries
as patients simply because they are beneficiavies of that program. The Act allows
providers to indicate their refusal to participate in all of the state programs.
Also, the Act provides far penalties and a procedure for the Secretary to use for
health care providers who violate the Act and the rules.

This emergency rule implements all of these provisions without which the Act
cannot be administered. The Legislature found that a significant ancé ever-
increasing portion of the State's resources are being expended for health care
services and vet the State has been unable to timely pay for such health care
services. It found that the Public Employees Insurance Agency and the State
medicaid program face serious financial difficulties in terms of decreasing amounts
of available federal and State dollars to fund the programs and for paying debts
presently owed. The Legislature found that "it is in the best interest of the
state and the citizens thereof that the various state departments and divisions
involved in such provision of health care and the payment thereof cooperate in the
effecting of 2ost savings." West Virginia Code §16~29D-1(a){(5). It also found
that the "health and well being of all state citizens, and particularly those whose
health care is provided or paid for by the [state programs] are of primary concern
to the state." West Virginia Code §29D-1{a)(8).
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The failure to implement the Act on an emergency basis will result in the
defeat of the Legislative purposes espoused in the Act and would be detrimentzl to
the health and well being of the state oprogram beneficiaries. Without the
provisions c¢f this rule, state health care providers would be without guidance in
deciding whether or not to continue participation in the state programs, would not
know whether they were in compliance with the requirement not to discriminate
against classes of state program beneficiaries, and would not know vwhen their
actions would bind them to the provisions of the Act despite their intentions to
withdraw from participation. In addition, patients of withdrawing providers would
not receive appropriate notices of the need to seek other health care providers and
many patients may be left without access to the care that they need. In short,
this rule is needed so that there can be an orderly transition to the enforcement
of the Omnibus Hezlth Care Act, so as not to jeopardize the health and well-being
of patients who resceive their health care through the affected state programs, and
so as to give affected health care providers appropriate notice of the effects of
the Act upon them and the procedures open to them under the Act.

If your cffice desire further informzticn on the need Zcr the emergency
promulgation of this rule, please do not hesitate to contact me at vour
convenience.

Very truly yours,

g

Taunja Willis Miller
Secretary

TWM/jah
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TITLE &8
SERIES 2
TITLE: Implementation of Omnibus Health Care Act
§69-2-1. Ganeral ’ ’ ' -
1.1 Sceope - This emergency legislative rule implements the provisions of

the Omnibus Health Care Act, West Virginia Code, §16-29D-1 at 52g., 1889. Under
the Act, the Secretary of the Department of Health and Human Resources is
charged with the responsibility of promulgating rules *o carry out the
provisions of the Act. The agencies subordinate to the Secretary under the
provisions eof the Act and to whom this rule is applicable are the Division of
Health, the Division of Human Services, the Division of Employment Security, and
the Divisicn of Workers' Compensation. In addition, section 3 of the Act
specifies that certain entities not within the Department of Hezlth and Human
Resources are also subject +o the provisions of the Act and pf this rule. Those
other entities are the Public Employees Insurance Agency within the Department
of Administraticen, the Division of Rehabilitation Services under the State Board
of EBducation sitting as the State Board of Rehabilitation, and the Board of
Trustdes, which has responsibility for +the state's maedical schools, within the
Department of Education and the Arts. All of these governmental entitiass either
are invelved in provisicn of health care services to beneficiaries of their
programs or pay for health care services delivered to those beneficiaries, or

both, as well as often providing many other services to the beneficiaries of




-

. those governmental entitieé’ DrOEZrams.

1.2 Autheority - West Virginia Code, §16-29D-7.

1.3 Related Rules - This esmergency legislative rule is distinct from, but
is to Dbe read in conjunction with, other rules to be promulgatedr under the
authority of West Virginia Code, §16-29D-7. One such rule will relate +to
procedures for adminlstrative hearings; others will relate to payment for
medical services by the departments and divisions subject to the Act,

1.4 Filing Date - September 1, 1989.

1.5 Effective Date - September 1, 1989.

§69-2-2. Definitions
2.1 As used in this emergency legislative orule, the following terms,
words, and phrases have the meanings stated bealow unless in any instance where

such term, word, or phrase is employed the context <learly indicates that

another meaning is intended.

2.2 The *term "Act'" means the Oonibus Health Care Act which is codified at
article 29D, chapter 16 of the Code of West Virginia of 1931, 25 amended.

2.3 The terms '"Code of West Virginia" and "West Virginia Ccde" mean the
West Virginia Code of 1931, as amended.

2.4 The term "coordination of benefits" means a provision which
establishes an order in which two or more insurance contracts, plans or programs
covering the same beneficiary pay their claims, with the effect tha*t there is no

duplication of benefits.
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2.5 . The terms "health carse,” "health care sarvices,” or '"health care
treatments" mean clinically related preventive, diagnostic, trea*tment, or
rehabilitative services whether provided in the home, office, heospital, clinic
or any other suitable place either inside or cutside the state of West Virginia
previded or prescsribded by any health care provider or providers. Such services
include, 2nmong others, medical supplies, appliances, laboratory, preventive,
diagnestic, therapeutic and rehablilitative services, hospital care, nursing home
and convalescant care, medical physicians, osteopathic physicians,
chirgpracteors, and such other surgical including inpatient oral surgery,
nursing, and pedlatric services and supplies as may be prescribed by such health
cares previders but not other dental services.,

2.8 The term "health care previder" means a person, partnefship,
cerporation, facility or institution licénsed, certified or authorized by law to
provide professional health gare services in or putside this state to an
individual during this individual's medical c¢are, treatment or confinement. For
the scle purpese of this rule and the implementation of the Act, the term does
not include pharmacists and pharmacies. At the option of a medlical
corporation, evidenged by the filing of a statement with the director of the
Public Employees Insurance Agency and the assignment of separate provider
numbers by the state departments and divisions paying for health care services
under. the previsions of the Act, each individual providing professicnal health
care services within such corporation sh;ll be considered as a separate health
care previder.,

2.7 The *erm "life-threatening medical or surgical emergency" shall
include an emergency posing an imminent threat of significant, permanent and
clearly reccgnizable bodily impairment such as blindness or loss of limb,

2.8 The term '"this rule'" means the prasent emergency legislative rule
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which has bszen designated as Title 6%, Series 2.
2.9 The  term "+the Secretary’ means the Secretary of the Department of

Eealth and Human Resourges.

§638-2-3. Purposs

3.1 The purpose of this rule is to implement the Act. In adopting the
Act, the Legislature stated that it intended "to provide a framework within
which the departments and divisicns of state government can cocperate to effact
cost savings for the provision of health care services and the payment thereof.
It is the purpcse of the Legislature to encourage the long-term, well-planned
development of fzir, equitable and cost-effective systems for all health care
providers paid or reimbursed by the public employees insurance agency, the state
medicald program, the workers' compensation fund or the division of
rehabilitation serviges.” West Virginia Code, §16-22D-1(b}. This same purpose
is applicable to the Division of Hezlth,

3.2 InA order to achieve this purpose, the Legiszlature directed that the
state must ensure the delivery of high quality health care services and effect
cest savings in  the provisien of health care services. The Legislature
coneluded that it is in the best interests of the state and its citizens for the
varicus state departments and divisicns, including the state's medical schools,
which are invelved in the provision of hezalth care services and the payment
therecf, to cooperate in the generaticn ¢f cost savings and In ensuring the

quality of the health care services delivered to the beneficiaries of all the

stata-supported preograms.

§69-2-4., VNen-Interference with the Medicaid Preogram

It is expressly recognized that no other entity may Interfere with the
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discretion and Judgment given to tha single state agency which administers the
state's medicaid progranm. Thus, it is the intention of this rule that aothing
contained herein shail be interpreted, construed, cor applied to interfere with
the powers and actions of the single state agency which, in keeping with
applicable federal 1law, shall administer the state's medicaid program as it

perceives fto be in the best interest of that program and i1ts beneficiaries.

§69-2-5. Condition of Participation - Other Program Patients

5.1 In order +to assure atd to increase access to guality health care
services for all state program beneficlaries, and in particular the state's
medicaid beneficiaries, +the Act reguires that any health care provider whe
agrees tc¢ deliver health care services to any beneficiary of a health care
program of any one or more of the departments ¢r divisions of the state, the
charges for which shall be paid cor reimbursed by such department or division,
also not refuse to take the beneficiaries of another state program because they
are beneficiaries of that other pregram and would have their health care
services paid for under that cther progranm. However, the health care providar
retains his or her or its rights tec refuse to accept any patients for reasons
not related to thelr status as beneficiaries of such cther program. Examples of
such unrelated rezsons are that the health care provider is not taking any new
patients, that the health care provider accepts patients only upon referral and
the Deneficiary has not been referred, that the health care provider doss not
practice in the field of health care service specifically needed by the
beneficiary, that the kGEeneficiary dozs not require the health care services
regquasted, that the beneficiary is an uncooperative patient which fact is known
to the health care provider through the provider's own personal knowledge and
experience, and similar non-diseriminatory reasons,
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:5.2 With the "exceptions noted below in subsection 5.%, any health cares
provider who agrees to provide covered health care services to any beneficiary
of a state program shall also be deemed to agree to take as patients for covered
services +the Dbeneficiaries of all other state programs. Refusal to take a
particular beneficiary or class of beneficlzries because, in whole or in part,
the individual or class of individuals are participants in a particular state

program shall cause the health care provider to be iIn violation of the Act and

5.3 A health care preovider will be presumptively in compliance with the
provisions of subsecticn 5.2 of +this rule, if

5.3.1 The health care provider actually delivers ccovered health care
services %o all such beneficiaries who request such services cor refuses only for
reasons not related to such persons’ status as beneficlaries as provided in
Section 3.1; or

5.3.2. With respect to beneficiaries of the state's medicaid program, the
health care provider actually delivers health care services to a sufficient
number of patients who are beneficiaries of the state's medicaid pregram to
egquate to at least fifteen (15) percent of the health care provider's total
active patient population. An agtive patient 1is one to whom the health care
provider has delivered health care services within the twe years preceding the
date on which the determination is being made. For these health care providers
who practice in both obstetrics and gynecology, such a provider will be
presumptively in compliance with respect te beneficiaries of the state'’s
medicaid program if the provider actually delivers covered health care services
to all such bensficiaries who request obstetric services, or te at
least a sufficient number of such beneficlaries to eﬁuate to at least fifteen
{15) percent of the provider's toﬁal actiye obstetric patient populatien and, if

Page 8§




the provider actually delivers covered health care services to all such
beneficiaries who reques®t gynecological services, or to at least z sufficient
number of such beneficiaries to equate to at least fifteen (13) percsnt of <the
provider's total ad¢tive gynecological patisnts.

5.3.2.1 In making a determination of .the sufficient number of patients who
are beneficizaries of the state's medicaid program to equate to at least fiftsen
(15) percent, necthing in this rule . should be construed as reguiring the
provider t¢ czase delivering hezalth c¢are sarvices to¢ patients who are
beneficiaries of other states' medicaid preograms. Provided, however, that in
determining presumptive compliance under subsection 5.3.2 of these rules, a
sufficient number of patients who are beneficiaries of the state's medicaid
program will be equated to at least fifteen (15) percent of the provider's
active patients who are state residents. Provided, however, that the provider
does not refuse to take beneficiaries of this state's medicaild program as his or
her practice admits appropriate new patients. Provided further that the
provider does not discriminate in accepting patients in favor of beneficiaries
of ancther state's medicaid program and against beneficiaries of +this state's
medicaid program beacause of differing rates of reimbursement.

5.3.3 With respect tc beneficiaries of the state’'s medicaid program, the
health <care provider expends a substantial amount of his, her or its actual
practice time, equal to approximately fifteen (15) percent, providing
services to patients who are beneficiaries of the state's madigaid program, or
other programs recognized by the Secretary as serving indigent citizens of
the state, either in the provider's own practice or facility, or in practice
settings or sites which are operated or organized by the state or federal
government or not-for-profit corporations, organizaticns or agencies, or some
combination of both. Full-time and clinical faculty of teaching programs
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recognized by the Secresiary as serving indigent citizens of the sTtate may count
toward fthe fiftean (13} percent practice time hours scent either directly

sroviding patient care in connection with such program or time spent a2ssisting,

consulting with, supervising or training students in the actual provision of
such patient care.

5.4 The implied agreement set forth in subsection 5.2 shall not arise in
the follewing circumstances:

5.4.1 When the health care provide::delivers_health care services %o a
state program beneficiary which are immediately neaded to resolve an imminent
life-threatening medical or surgical emergency; however, once the disease or
injury which caused the emergency is stabilized, then further tresatment of that
beneficiary by the health care provider will give rise to the implied agreement.
Provided, however that the health care provider must be willing to deliver
health care services to-any state program beneficiary which are immediately
needed to resolve an imminent life threatening medical or surgical emesrgency,
until the disezse or injury which caused the emergency is stabilized. For the
purpese of this subsection, stabilize means resolved cor ne longer reguiring
treatment for the specific cccurrence; or

5.4.2 When a physician who is on the staff of a hospital or other health
care faclility and who as part cf his er her duties 2s an on-call staff physician
must deliver health care services to persons who present themselves at the

facility, then 4if any such person is a beneficiary of ¢ state program the

[

implied agreement set forth in subsection 5.2 will not arise as a result of the
health care provider's delivering health care services and all necessary follow-
up services t¢ that beneficliary. Provided, that the health care provider

must deliver health care services_as such on-call staff physician and a1l
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necessary Zfollow-up services to . the bepg‘ficiariés' ¢f any state program
presenting themselves at the facility. Eowever, 1f ths health care provicder
delivers health care services to that beneficiary for an unrelated condition as
part of the health care provider's private practice, then the iImplied agreement
will arise. An_  example of this sub-subsection is a2 physician who is on
the staff of a hospital which has medical stafif bylaws requiring all physiclans
to take turns in the hospital's emergency room and to treat 211 persons wWho
present themselves for health care services at that éemargency room. The
treatment of a2 state program beneficiary who comes to the emergency room by a
physician and the provision of a2ll necessary follow-up services will not
obligate that physician to deliver health care services to other state program
benaficiaries. But, if +the physician elects to treat that beneficiary Ior
unrelated c¢onditions in the physician's private office, then the implied

agreement to treat other state program beneficiaries will arise at the time the

unrelated treatment is provided,

§69-2-6. Withdrawal by Health Care Providers from Participation

6.1 A health care provider may withdraw from providing health care

services to Dbeneficiaries of the health care programs of the departments and

the stata pursuant to a plan or plans developed in accordance with

y

divisions o
the Act. In order to effect the withdrawal, +*he health care provider shall
provide a written notice to the directer of the Public Empleyees Insurance

Agency _ which  shall state that the 72;31@@@; intends to withdraw from

participation in sugh plan or plans. The effective date of withdrawzl for the

pu

purposes cof this rule shall be the date of receipt of the written notice by the
director of the Publiz Employees Insurance Agency. The written notice shall be

sent to the director of the Public EZmployees Insurance Agency by certified mail,
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return receipt requested. The notice shall identify the health care prowvicer by
name, by FEIN (tax) number, and by address and tglephone number.

5.2 As a general rule, the health care provider shall have forty-five (45}
days frowm the affsctive date of the provider’'s withdrawal within which to
cease continued treatment of the provider's patients who are state orogram
beneficizries. Not later than ten (10) days after the effective date of
withdrawal, the withdrawing provider shall give his, her or its state preogran
beneficiary patients written notice of such provider's withdrawal, to enable
these patients to arrange for care by octher providers. Failure by the provider
to deliver the notice to a patient within the ten (10) day pericd shall render
the provider's charge for any health care services delivered beyond the forty-
five (45} day period null and wveid =zand they shall not be recoverabls fron
either the beneficiary or the state division or department. Exceptions to this
general rule are stated Lelow. During the forty—five_(45} day period, thes
health care provider may continue teo provide health care services o state
program beneficiaries who were patients of the provider prior to the effsctive
date of the provider’s withdrawal. With the exceptions ncted in subsection 5.%,
within +the aforesaid forty-five (%5} day period the provider may not undertaks
the initial delivery of health care services to state program beneficiaries who
were not patients of the provider pricr te the date of receipt of the provider's
withdrawal notice by the director of the Public Employees Insurance Agency or
who had not been seen by the providear for the actual delivery of health care
services for a period of +two (2) vyears prior to such date of regeipt. The
delivery of health care services during the fqrty—five (u3) day period to such
pre-established patients shall not cbligate the health care provider to delivaer
health care services to other state program benefieciaries.

5.3 As exceptions to the general rule stated in subsection 8.2 of this
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rule, +he health care provider may elact 4o continue to treat individual state
program beneficlaries whe he, she or it is treating as of the effective date of
this rule in +he following specific categeriss without obligating the
providerp to undertake the delivery of health care services to state program
beneficiaries. However, nothing in this subsection shall permit the health care
providar fto continue to provide health care services beyond the forty-five (u3)
day period described in subsections 5.1 and 5.2 to previously established stzte
program benefigiaries who do not come within the following specific
categories of patients or permit the provider to accept new state program
beneficiaries &s patients after the effective date of his, her or it*s
withdrawal. The purpese of these exceptions is to snsure the continued access
te quality he2alth care services in these special situations during the
transitional pericd for implementation of the Act.

5.3.1 An obstetrical patient for whom the health care provider has been
providing prenatal care. In this event, <the health care provider may continue
to deliver health care services +to the patient until the outcome of the
pregnancy and after the completion of customary medical follow-up health care.
The health care provider shall file a statement with the director of the Public
Employees Insurance Agency identifying the provider by name, FEIN (tax) number,
address and telephone number, and identifying any such patients by name,
address, znd social security number.

6§.3.2 A patient whose condition places him within a risk of suffering
serious and permanent harm if such patient has been unable, after good faith
efforts, to secure a health careé provider of equivdlént training. In this
event, the health care provider may continue to deliver heal+h care services to
the patient until the risk of suffering sericus and permanent harm has abatad or
the patient can obtain care from a health care provider of equivalent training.
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The health care »rovider shall file a statement with the direct

EZmployees Insurance Agency which shall identiiy the provider by name, FIIN (fax)
number, address and *telephone number and identify the patientrby name, address,
social security number and, in the case of a bgneficiary of the Division of
Workers' Compensation, c¢laim number. The statement shall give the history,
diagnosis, and prognosis for the patient _and such other information as
the health care provider believes will best describe the patient's condition and
shall include documented medical records,. )

£.3.3 A patieht who, despite geod faith efioris, has been unable to
secure a replacement health care provider of eguivalent training and who
receives permission from <the director of the Public Emplevees Insurance Agency
to c¢ontinue to receive health care services from the patient's withdrawing
health care provider after the =xpiration of the forty-five (45) day period.
Either the patient or the health care provider may petiticon the director of the
Public Employvees Insurance Agency for such permissien. The petition shall be
accompanied by a statement from the provider identifying any cenditions which
may raquire ongoing medical attentionr and indicating the provider’'s
willingness to continue to provide health care sgrvices to thet benaficiary.
Further, the petition shall state in detazil the efforts made by the patient or
others on the patient's behalf to secure an equivalently trained health care
provider and the reasons for the falilure of those efforts. The dirsctor of the
Public Employees Insurance Agency may exercise his or her discretion to grant a
walver to the patient upon being satisfied that there have been geood faith
efforts made to locate an eguivalently trained health care provider, that those
efforts have falled for reasons beyond the control of the patient or others
working on Dbehalf of the patient or of the he2alth care provider, zand that

continued treatment by the health care provider is reasconably necessary

Page 12




for the hezlth and well being of the patient.

5.3.4 In any case wnere 2 health care provider has been delivering health
care services to a patient whose condition 1is expected to be terminal, the
nealth care provider may continue such patient's treatment upen obtaining
permissicn from the director of therPublic Employees Insurance Agency. In order
for the patient or the health care provider *to avail himself, hersel?®, or
itself of this exception, either the patient, the patient's family member or
the provider shall file a petition with the director of the Public Emplcyees
Insurance Agency requesting permission to continue the treatment. The petition
shall be accompanied by a statement from the provider, setting forth the
provider's reasons for believing that the patient's condition is terminzal.
Upeon being satisfied that the facts stated iIn the petition are correct and that
the opinions stated therein are reascnable and based upon the asserted facts, -
the director of the Public Employees Insurance Agency may permit the health care‘
provider to continue the delivery of health care services to that particular
patient.

£.3.5 In any other case, either the patient cor the health care providar
may petition the director of +the Publie Employses Insurance Agency for
permission for the withdrawing health care provider to continus the delivery of
health care service to a particular patient. The petition shall state in detail
the facts and arguments relied upon by the petitiener for the relief requested.
The director of the Public Employees Insurance Agency shall have the
discretionary power to grant or refuse the relief requested. In exercising his
or her disc¢retion, the director shall consider the access to quality health care
otherwise avallable to the patient, the nature of the injury, econdition, or
disease from which the patient suffers, the threat pesed to the patient from
that injury, condition, or disease In the absence of access to gquality health
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care, and such cother {factors as may ap@ear_to the director +o warrant TtThe

4

granting or denying of the relisf reguested. The director shzll respond to all

petitions filed pursuant to subsectien 5.3 of this rule 1in a timely manner.

No provider or benaficiary shall be penalized during the period in which he or
she is awalting the director's response, providad the petition was filed in good
faith and ¢n & timely basis.

6.3.6 InTany case where the director of the Public Ehployees Insurance
Agency denies the relief requested in a petition filed under this subsection 8.3
or =meiscts the continued treatment by the health care provider of ther patient
under sub-subsections 6.3.1 or £.3.2 for beyond the forty-five (45} day pericd
described in subsecticons 6.1 and 6.2 either the patient or ‘the hzalth cars
provider may appeal the director’s determination by filing with the Secretary a
reguest for an administrative hearing. At the hearing, the burden of proof on
all pertinent 1Issues shall be wupon the perscon reguesting +the hearing. The
hearing shall be conducted in accordance with the Administrative Procedurss Act,
West Virginia Code, §28A-5-1 et seqg., and eapplicable procedural rules
osromulgated by the Secretary.

8.4 Nothing 1in this section shall prchibit a beneficiary of a state
program from seeking health care serviges from any provider of his or her own
choosing. However, if that provider has elected to withdraw, in accordance with
Section 6 of this ryle, from providing health care services to beneficiaries
of the health care programs of departments or divisions of the state pursuant of
the Act and +this rule, then +the cost of health <care servigces received from
such withdrawn provider. will not be considered a coversd service within the
meaning of Section 3(a) of the Act and will not be paid for by any state
department, division op agency in accordance with tha Act, whether as a primary
or sacondary payecr of health care services for said beneficiary. This exclusion
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applies only t5. the services actually rendered by the withdrawn provid

@

r. 1
the withdrawn oprovider treats the patient ian a hospital or other facility,
the hospital charges and other services rendered and charged for separately
by other providers (e.g., anesthesioclogy, laberatory work} will not be excluded
merely because.they were ordered by 2 withd:awn!provider, qnless ;he provider
actually providing and cherging for the service is alsc a withdrawn provider,
§.4.1 A provider delivering health care services znd a beneficiary seeking
nwealth care services under this subsection 6.% nust doth complete and sign 2
waiver, providad by the director of the Public Employess Insurance Agency,
raleasing =211 &tate programs or plans of any :esponsibility for payment of
the services delivered threugh or by this private physician~patient agreement.
8.5 Out-of-state hezlth care providers who refuse o provide covered
nezlth care services t*o any class of beneficlaries of a state health care
program may be presumed to have withdrawn from previding health care services
to bensficiaries of all state programs in thea state plan or plans developad in
accordance with the Act. In such instance, the Sacretary or his or her designee
may formally  communicate with such out-offstate provider to determina whether
+he preovider intends to comply with the Act, this rule, and any applicable
plan, order or directive, if the provider refuses to sc comply, or refuses to
state clearly its positicn, then the Secretary or his or her designes may deem

the provider %o be a2 withdrawn provider, and any further services provided by

such provider will be considered under Section € of this ruls.

§89-2-7. Testimony By Providers

Nothing in this rule or in the Act shall be deemed to prohibit a health
care .previder who has elected not _to participate in the provision of
nealth care services to state program beneficiaries (but who may have provided
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covered services to such beneficiaries prior to such electicn) frem testifying
on  behalf of or against a state program beneficiary in any administrative or
judicial proceeding. Divigsions or agencias which otherwise have the
respensibility of reimbursing such health care providers for the time expended
by the previder in so testifying shall continue to do so notwithsianding any
other prevision of this rule or the Act. Further, such testimony shall not
obligate any health care provider who has previcusly elected not to participate
in the delivery of health care services tc state program beneficiaries teo begin

the delivery of such services.

§69-2-8. Violations and Show Cause Proceedings; Penalties

8.1 In the event that any health care provider or other legal entity
viclates any provisicn of the Act, of this rule, of any other rule duly
promulgated by the Secretary under the provisions of the Act, or any plan,
order, or directive issued under the provisions of the Act or any such rule,
then the Secratary may assess a c¢ivil penalty for each such vielation and may
order that the health care provider be removed from any list of providers for
whose services a despartment or division may pay in the future.

8.2 Upon determining that there is probable cause to believe that 2 heal+*h
care provider or cther legal entity may be knowingly engaging in such a
violation, +the Secretary shall provide such health care provider or
cther legal entity with written notice whicgh shall state the nature of the
alleged wviclation and the time and place at which such health care provider or
other legal entity shall appear to show cause why a cifil penalty or remeoval
from any list, or both, should not be imposed.

8.2.1 For the purposes of violation of Secticon 5 of this rule, a finding
of probable cause shall be based upcn a pattern of 1incidents in which
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beneficiaries of o¢ne or more particular programs have baen denied hezlth care
services by a provider or an agent acting on behalf of the provider. Isclated
first rperson Teports or report by others that a person was denied health care
ser%ices will not be a2 basis for a finding'of ﬁrobable cause, unless gther
corrcborative evidence is received.

8.3 At the hearing so neticed, the Secretary shall arrange te have the
evidence iIn support of the allegations presented and shall afford the health
care provider or cther legal entity an opportunity to cross-examine the state's
witnesses and shall afford the health care provider or other legal entity an
cpportunity to present testimony and enter evidence in suppert of its position,

8.5 The hearing shall be conducted in accordance with the administrative
hearings provisiens of West Virginiz Code, §29A-5-1 et seg., and applicable
procedural rules promulgated by the Secretary.

2.8 If, fter reviewing the record of such hearing, the Secretary
determines that such health care provider is in violation of the Act, of this
rula, or any c¢ther prule proﬁulgated under the Act, ;r any plan, order, or
directive issued under the Act or such rule, the Secretarﬁ may assess a civil
penalty ¢f not less than cone thouszand doliars nor more than twenty-five thousand
dollars, and mey remeve a health care preovider from any list. In exercising his
or her discretion in fixing the amount of the penalty as wzll as whether tfo
remove a health care provider from a list¢, the Secretary shall be guided by the
degree of willfulness shown _ in the violaticen, the nature and type of
the violation, the monetary amount involved and whether the health care
provider or other legal entity had persecnally gained by the wviolation, the
degree ¢f harm, if any, suffered by a beneficlary of any state supported program
due to the violation, and such other factors as may appear in a particular case,

8.7 Any health care provider or cther legal entity progesded against under
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this Section 8 shall réceive-notice in writing by certified mail of the
decision, which decision shall contain a2 statement of the penalty imposed, if
any, whether the health care provider is to be removed from any applicable list
and the Secretary's findings of fact and conclusions of law in support of the
exercise of the Secretary's discretion in the manner stated. The penalty and
the removal may be imposed immediately by the Sec¢retary without regard to
whether or not an appeal is filed; however, +the Secretary, in his or her
discretion, may grant a stay of enforgement or ¢ollecticn of the penalty or
removal pending the resolution of an appeal.

8.8 As provided feor by West Virginia Code, §$16-28D-8, the health care
provider or other lagal entity may appeal the Secretary's decisﬁon. Any such
appeal shall be taken and be handled in accordance with West Virginia -Code,
§29A-5-4, The <c¢ircuit gourt's review shall include a review of the amount of
the penalty and any remcval of a health care prov?der. The circuit court may
enter a stay against the collection or enforcement of any penalty or removal
order after a hearing on the request for stay; however, such hearing may not be
conducted on an ex parte basis.

8.9 If the health care provider or other legal entity penalized or ordered
removed either loses on appezl or has not appealed such penalties or remcval
and fails to pay the amcunt of the penality to the Secretary within thirty days
or if the health care provider continues to act in a manner contrary to his or
her or its removal, the Attorney General may institute a civil ag¢ticn in  the
circuit court of Kanawha County to recover the amount of the penalty or to
seek an injunction. Such ¢ivil action shall be handled in an expedited manner
by the circuit cecurt and shall be assigned for hearing at the earliest possible
date. ; - -

8.1¢ The remedies set £forth in this section are intended only fer
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vinlations of the Act and shall not affect any other contractusl wTelationship
betwaen any department or divisicen and a health care previder or other legal

antity.

8.11 Any health care provider remecved from a list pursuant to this Section
8 may petition the Secretary for reinstatement to such list after one-hundred
and eighty (180} days from his removal. Any appeal by the rprovider of the
Secretary's decision shzll be taken and handled in accordance with West Virginia

Code, §29A-5-4.

§69~2-9. Declaratory Rulings and Informal Opinions

If in any particular instance & health care provider wishes to request
that the Secretary make a determination ¢f the applicability of any section of
this rule, or of any exception contained therein, tc a given state of facts, the
health care provider may request either an informal opinion or a declaratory
ruling from <fhe Secretary_in accordance with the provisicns of West Virginia

Code, §28A-4-1.

§69-2-10. Severability

If any provision of this rule or the applicaticn thereof to any entity or
circumstahce shall be held invalid, -éuch invalidity shall not affect +the
provisions or the applications of this rule which can be given effect without
the invalid provisicns or application, and to this end the provisions of this

rule are declared to be severable.
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- AGENCY: Department of Health and Human Services
RULE: New Rule, Series Z, Implementation of Cmhibus Health
Care Act B :
FILED AS EN EMBERGENCY RULE: September 1, 1989

par. 1 The Department of Health & Human Resources has £iled the above
new rules as emergencies.

par. 2 West Virginia Code §29%3-3-15a reguires the Secretary of State
to review all emergency rules £iled after March 8, 1986. This
review reguires the Secretary of State to determine i the
agency filing such emerxgency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule: or 32) can show that an emergency exists Jjustifying the
promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be disap-
proved [29A-3-15za(a)l.

par. 4 (A) Procedural Compliance: WV Code 29A-3-15 permits an agency
to adopt, amend or repeal, witheout hearing, any legisla-
tive rule by filing such rule, along with a statement. of
the c¢ircumstances cconstituting the emergency, with the
Secretary of State and forthwith with the Legislative
Rule-Making Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two reguired filings
with the appropriate supporting documents by the time the
emergency rule decigion is issued or the expiraticon of the
forty-two day review period, whichever is sooner, the Secretary
of State shall rule in favor of procedural compliance. -



The Department of Health & Human Rescurces f£iled this emergency
rule with supporting documents with the Secretary of State on
September 5, 198% and with the LRMRC on September 5, 1989.

It 1s the. determination ¢f the Secretary of SZtate that the
Department of Health and Human Rescurces has complied with the
procedural reguirements of WV Code §29A-3-15 for adoption of an
emergency rule,

(B) Statutory Authority -- WV Code §16-29D-7 reads in part:

§716-2D-7, Rules.

The secretary of the department of heaglth and Auman resources shall
promulgate rules fo carry out the provisions of this article,

It is the determinaticn of the Sscretary of State that the
Department of Health and Human Resources has not exceeded its
statutory authorxity in promulgating this emergency rule.

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
follows:

{g} For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or (s necessary to comply with a
time limitation established by this code or by a federal statuie or regulation
or to prevent subsiantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above provisicn: 1) immediate preservation;
2) time limitation; and 3) substantial harm. An agency need
only document to the_ _satisfaction o©f the Secretarv of State
that there exists a nexus between the proposal and the circum-
stances creating at least one of the above three emergency
categories.

The facts and circumstances as presented by the Department . of
Health and Human Resources ars as follows:

The justificaticn for £iling this rule on an emergency basis
rests upon two separate bases. First, West Virginia Code
§16-29D-7 indicates that emergency rules may be used. Second,
as an independent basis for filing this rule on an emergency
basis, West Virginia Code §29A-3-13(a) provides that an agency
may propose an emergency rule and subsecticn 13(g) provides
that an "emsrgency exists when the promulgation of a rule is
necessary for the Immediate preservaticon of the public peace,
health, safety or welfare or is necessary to comply with a time
limitation established by this ccde cr by a federal statute or
regulation or to prevent substantial harm +to the public
interegt," Subsection 13{a) requires that the circumstances
constituting the emergency be stated with particularity.




The Legislature made the Omnibus Health Care Act effective from
passage. However, the wvarious provisions of the Act do not
become operational until the various departments and divisions
of state government adopt a plan or plans of cooperation.
Concurrently with the filing of this emergency rule, a plan of
cocperation is alsoc being adopted by the Department and
affected divisions. In additiocn, ancther emergency rule is

being filed concerning the adoption cf a rate methodology Ior

the Public Emplovees Insurance Agency. Upon the adoption of a
plan, several conditions of participation contained in the Act
become cperative. One condition affects the ability of health
care providers to bill state program beneficiaries for the
balance c¢f charges claimed by the provider over and beyond what
the state program pays. Another condition reguires that =&
health care provider which treats one program's beneficiaries
cannct discriminate against the beneficiaries of another state
health program and refuse to take such beneficiaries as
patients simply because they are beneficiaries of that program.
The Act allows providers <+to indicate their refusal to
participate in all of the state programs. Also, the Act
provides for penalties and a procedure for the Secretary to use
for health care providers who violate the Zct and the rules.

This emergency rule implements all of these provisions without
which the Act cannot he administered. The Legislature £ound
that a significant andé ever-increasing portion of the State's
resources are being expended for health care services and vet
the State has been unable to timely pay for such health care
services. It found that the Public ZTmployees Insurance Agency
and +the State medicaid program faces sericus financial
difficulties in terms o¢f decreasing amcunts of available
federal and State dollars to fund the programs and for payving
debts presently owed. The Legislature found that "it is the
best interest of the state and the citizens thereof that the
various state departments and divisions involved in such
provision of health care and payment thereof cooperate in the
effecting of cost savings." West Virginia Code §16-29D-1(a) (5)
It alsc found that the "health and well being of all state
citizens, and particularly those whose health care 1s provided
or paid for by the [state programs! are of primary concern to
the state.," West Virginia Code §29D-1({a) (&).

The failure to implement the Act on an emergency basis will
result in the defeat of the Legiglative purposes espoused in
the Act and would be detrimental to the health and well being
of the state program beneficiaries. Without the provisicns of
this rule, state health care providers would be without
guidance in deciding whether or not to continue participation
in the state programs, would not know whether they were in
compliance with the reguirement not to discriminate against
classes of state program beneficiaries, and would not know when
their actiong would bind them to the provisions of the Act
despite their intentions to _withdraw from participation. In
addition, patients of withdrawing providers would not receive
appropriate notices of the need to seek other health care
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providers and many patients may be left without access to the
care that they nead. In short, this rule is needed so that
there can be an orderly transition to the enforcement of the
Omnibus Health Care Act, so as not to Jjecpardize the health and
well-being cof patients who receive their health care through
the affected state programs, and so as to give affscted health
care providers appropriate notice of the effects of the Act
upon them and the procedures cpen to them under the Act.

It is the determinaticn of the Secretary of State that this
proposal gualifies under the definition of emergency.

This decision shall be cited as Emergency Rule Decision 21-89
or ERD 21-8% and may be cited as precedent. This decision is
available frcom the Secretary of State's office and has been
filed with the Department of Health and Human Rescurces, the
Attorney Genéral and the Legislative Rule Making Review

Commission.
T Heodifo

KEN HECTHLER
SECRETARY OF STATE
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