64 CSR 1

- TITLE 64
PROCEDURAL RULES
DEPARTMENT OF HEALTH

SERIES 1
RULES OF PROCEDURE FOR CONTESTED CASE
HEARINGS AND DECLARATORY RULINGS

§64-1-1. General.

1.1. Scope. -- These procedural rules establish the
general procedures.for conducting contested case
hearings and the issuance of declaratory rulings.
The purpose of these rules is to facilitate the
resolution of contested cases in a just, speedy, and
inexpensive manner and to provide for declaratory
rulings in accordance with Chapter 29A, Article 4,
Section 1 of the West Virginia Code of 1931, as
amended.

1.2. Authority. - W. Va. Code §16-1-7, §29A-5-1(a)
and §29A-4-1

1.3. Filing Date. -- October 9, 1981
1.4. Effective Date. November 10, 1981
§64-1-2. Application.

2.1. These procedural rules shall apply to every
person, partnership, association, corporation or
public corporation affected by any rules, regulations
or statutes enforceable by the department of health.
These rules of procedure shall not apply to contested
case hearings arising under the authority of Chapter
16, Article 2D, Section 1, et seq. of the West Virginia
Code 0f 1931, as amended.

§$64-1-3. Definitions.

3.1. Director - shall mean the director of the West,
Virginia department of health.

3.2. Agency - shall mean the West Virginia
department of health.

§64-1-4. Hearings.

4.1. Demand for Hearing; Form Required - Any
party who demands a hearing to have determined
any constitutional rights, legal rights, duties,
interests or privileges of specific parties as required
by law shall specify in writing the grounds relied
upon as a basis for the relief requested.

4.2. Hearing on Written Demand - When the
director is presented with a demand for a hearing as
described in Subsection 4.1 of this Section he shall
conduct a hearing within forty-five (45) days of
receipt by him of such written demand, unless
postponed to a later date by mutual agreement.
However, if the director shall determine that the
hearing demanded;

(a) would involve an exercise of authority in
excess of that available to him under law; or

(b) would serve no useful purpose, he shall,
within twenty (20) days of the receipt of such demand
enter an Order refusing to grant the hearing as
requested, incorporating therein his reason for such
refusal. Appeal may be taken from such Order as
provided in Chapter 29A, Article 5, Section 4 of the
West Virginia Code of 1931, as amended.

4.3 Notice of Hearing - Upon the receipt of a
demand for a hearing as described in Subsection 4.1
of this Section, the director shall within twenty (20)
days provide the party making such demand with a
notice of hearing providing the director has not
entered an Order denying a hearing as provided in
Subsection 4.2 of this Section. Such notice shall
contain;

{a) the date, time and place of the hearing;

(b) a short plain statement of the matters
asserted; and
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(c) a statement of intention to appoint a hearing
examiner if one is to be appointed pursuant to
Section 8 herein; such notice shall be given at least
10 days in advance of the date of the hearing.

4.4, How Hearings Conducted - Hearings shall be
conducted as follows:

(a) any party shall have the right to be
represented by an attorney at law, duly qualified to
practice in the state of West Virginia;

(b) the agency may be represented by the office
of the attorney general;

(c) the rules of evidence as applied in civil cases
in the circuit courts of this state shall be followed;

(d) when necessary to ascertain facts not
reasonably susceptible to proof under said rules of
evidence, evidence not admissible thereunder shall
be admitted, except where precluded by statute, if it
1s of a type commonly relied upon by reasonably
prudent men in the conduct of their affairs;

(e) the agency shall be bound by the rules of
privilege recognized by law;

(f) documentary evidence may be received in
the form of copies or excerpts or by incorporation of
reference;

(g) initially the agency shall be given
opportunity to present evidence, including
testimony, papers, records, agency staff memoranda
and documents in the possession of the agency in
support of its position;

(h) every party shall have the right of cross-
examination of witnesses who testify, and following
the conclusion of the agency's presentation, shall
have the right to submit rebuttal evidence;

(i) the agency shall have the right to cross-
examine witnesses providing rebuttal testimony:
and

(§) following the presentation of all the
evidence, every party, including the agency, shall
have the right to offer argument, not to exceed a
reasonable time limit as determined by the director

or the hearing examiner.
§64-1-5. Continuation and Adjournment.

5.1. Hearings may be continued from one day to
another or adjourned to a later date or a different
place by announcement thereof at the hearing or by
appropriate notice to all parties. A written motion
for a continuance shall be filed at least five (5) days
prior to the hearing date.

§64-1-6. Transcription of Reported Testimony
and Evidence.

6.1. What Reported - All testimony, evidence,
arguments, and rulings on the admissibility of
testimony and evidence shall be reported by
stenographic notes and characters or by mechanical
means,

6.2. Request from any Party - Upen the request to
the agency from any party to the hearing, all
reported materials shall be transcribed and a copy
thereof furnished to such party at his expense,

. 6.3. Transcription in the Event a Hearing
Examiner is Appointed - In all cases where a hearing
examiner is appointed, all reported material shall be
transcribed and forwarded to the director. Any
parties requesting a copy of a transcript prepared
pursuant to this Subsection shall be furnished a copy
at their expense.

6.4. Responsibility for Transcript - The agency
shall have the responsibility for making
arrangements for the transeription of the reported
testimony and evidence. In the event transeriptionis
required pursuant to this Section it shall be
accomplished with all dispatch.

6.5. Correction of Error in Transcript - Upon the
motion of the agency or any party assigning error or
omission in any part of any transcript, the agency
through the director or his duly appointed hearing
examiner shall settle all differences arising as to
whether such transcript truly discloses what
cceurred at the hearing and shall direct that the
transcript be corrected and revised in the respects
designated, so as to make it conform to the whole
truth.
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§64-1-7. Submission of Proposed Findings of Fact
and Conclusions of Law; Time for Submission.

7.1. Any party, including the agency, may submit
to the director proposed findings of fact and
conclusions of law within thirty (30) days of the
conclusion of a hearing or, in the event the
proceedings of a hearing are transcribed, within
twenty (20) days from the date the final transcript is
available.

§64-1-8. Appointment of Hearing Examiner;
Function of Hearing Examiner.

8.1. The director may, in his discretion, appoint a
hearing examiner who shall be empowered to
subpoena witnesses and documents, administer
oaths and affirmations, to examine witnesses under
oath, to rule on evidentiary questions, to hold
conferences for the settlement or simplification of
issues by consent of the parties and to otherwise
conduct hearings as provided in Section 4 herein.

§64-1-9. Canferences; Informal Disposition of
Cases.

9.1. Atany time prior to the hearing or thereafter,
the director, or his duly appointed hearing examiner
may hold conferences:

(a) to dispose of procedural request or similar
matters;

(b) to simplify or settle issues by consent of the
parties; or

(c) to provide for the informal disposition of
cases by stipulation, agreed settlement, or consent
order.

The directar, or his duly appointed hearing
examiner may cause such conferences to be held on
his own motion or by the request of a party.

§64-1-10. Dispositions Permitted.
10.1. Evidentiary depositions may be taken and
read into evidence as in civil actions in the circuit

courts of this state,

§64-1-11. Subpoenas.

11.1. Where Permitted by Chapter 16 - In
accordance with any provision contained in Chapter
16 of the West Virginia Code of 1931, as amended,
authorizing the director to issue subpoenas or
subpoenas duces tecum, the director or his duly
appeinted hearing examiner shall have the power to
issue subpoenas or subpoenas duces tecum pursuant
to the provisions set forth in Chapter 29A, Article 5,
Section 1(b) of the West Virginia Code of 1931, as
amended.

11.2. Time for Requesting the Issuance of
Subpoenas - Written requests for the issuance of
subpoenas or subpoenas duces tecum as provided in
Subsection 11.1 of this Section shall be made no later
than 10 days prier to a scheduled hearing.

§64-1-12. Orders; Content.

12.1. Every final order entered by the director,
following a hearing conducted pursuant to these
rules, shall be made pursuant to the provisions of
Chapter 29A, Article 5, Section 3 of the West
Virginia Code of 1931, as amended. Such orders
shall be entered within forty-five (45) days following
the submission of all documents and materials
necessary for the proper disposition of the case,
including transcripts and proposed findings of fact
and conclusions of law.

§64-1-13. Declaratory Ruling - Procedures.

13.1. On petition of any interested person, the
director may issue a declaratory ruling with respect
to the applicability to any person, property or state of
facts of any rule, regulation or statute enforceable by
the department of health.

13.2. Any interested person shall petition the
director in writing, succinctly stating the issues
upon which the declaratory ruling is requested.

13.3. Upon receipt of such petition, the director
may cause a hearing to be held for the presentation
of arguments and evidence within thirty (30) days of
receipt of such petition. The director shall natify the
parties thereto and set a time, a place, and a date for
such hearing.

13.4 A declaratory ruling issued after argument
and stated to be binding shall be binding between the
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health department and the petitioner on the state of

- facts alleged, unless altered or set aside by a court in
accordance with Chapter 29A, Article 4, Section 2 of
the West Virginia Code of 1931, as amended.
Furthermore, such declaratory ruling shall not be
binding on any other person.

13.5 A declaratory ruling issued upon petition,
proper notice and argument shall not preclude the
petitioner from seeking a contested case hearing in
accordance with the provisions of these Rules of
Procedure for Contested Case Hearings and
Declaratory Rulings. Such declaratory ruling shall
serve only to explain or to elucidate the applicahility
to any person, property, or state of facts or any rule
or statute enforceable by the department of health.

§64 114, Appeal.

14.1. Appeal - an appeal from any final order or
ruling entered in accordance with these regulations
shallbe in accordance with the provisions of Chapter
29A, Article 5, Section 4 of the West Virginia Code of
1931, as amended.

§64 1 15. Severability.

15.1. If any provision of these rules or the
application thereof to any person or circumstance
shall be held invalid, such invalidity thereof shall
not affect the provision or application of these
regulations which can be given effect without the
invalid provision or application and to this end the
provisions of these regulations are declared to be
severable.



L. Clark Hansbarger, M.D.
Director

John D. Rockefeller IV
Governor

State of Hﬂmt Hirginia

DEPARTMENT OF HEALTH
CHARLESTON 25305

October 9, 1981

Mr. A. J. Manchin, Secretary of State
Office of Secretary of State

State Capitol

Charleston, WV 25305

Dear Mr. Manchin:

Pursuant to Chapter 292, Article 3, Section 7(a) of the
West Virginia Code of 1931, as amended the attached Rules of
Procedure for Contested Case Hearings and Declaratory Rulings,
Chapter 16-1, Series I, 1981 are hereby submitted for filing.

These rules establish the general procedures for conducting
contested case hearings and the issuance of declaratory rulings
pursuant to the pertinent provisions of Chapter 29A, Article 3,
Section 1, et seq of the West Virginia Code of 1931, as amended.
These rules supercede the Rules of Procedure for Contested
Case Hearings, Chapter 16, Series I, (1979) as filed in the
State Register on October 1, 1979.

Please accept our sincere appreciation for your prompt
attention in this matter.

5 ncerely, ,7

é{; 4 /’((Cfl““c’fk t'fi,

L. Clgrk Hansbarger M.D./
Director of Health

LCH/JER/1p

Y \r
tive Law U ivisie

OFFICE OF THE DIRECTOR
1800 WASHINGTON STREET, EAST CHARLESTON, WEST VIRGINIA 25305 TELEPHONE (304) 348-2971
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Subject: Rules of Procedure for Contested Case Hearings and Declaratory
Rulings.

Section 1. General

- 1.01, Scope ~ These rules establlsh the general p‘*‘ocedures for con—
ducting contested case hearlngs and the issuance of dar'laratory rullngs. The
purpose of these rules is to facilitate the resolution of contested cases in a '
just, speedy, and :'Lnexpe.nsive manner and to provide for declaratory rulings in
accordance with Chapter 297, Article 4, Section 1 of the Vest Virginia dee .
of 1931, as amqaod. | |

11,02, puthority - These rules are issued under the authorlty of Chaoter
293, Artlcle 5, Section 1{a) and Chapter 293, Article 4, Saction 1 of the

West Virginia Code of 1931, as anended.

'1.03. Filing Date - These rules are pramulgated on the 9th  day
of _ October , 1981, and are filed on ths 9th day of _Qctober '

1981, in the Secretary of State's Office.

1.04. Effective Date — These rules becave effective on the IOIth day

of November , 1981.

‘Section 2. Application ~ These rules shall apply to evexry person, pariner-

ship, association, corporation or public“corgoration affected by any rules,
regulations or statutes enforceable by the departwent of health. These
rules of procedure shall not apply to conuested case hearn.ngb arising under

the authority of Chapter 16, Article 2D, Section 1, et seq. of the Vest

Virginia Code of 1931, as amended.
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Adm. Reg. 1l6-1 Sec. 3.
Series 1
Section 3. Definitions

3.01. Director - shall mean the director of the West Virginia department
of health.

3.02. Agency - shall mean the West Virginia department of health.
Section 4. Hearings

4.01. Demand for Hearing; Fomm Required - Any party who demands a

hearing to have determined any constitutional rights, legal rights, duties,
interests or privileges of specific parties as required by law shall specify
in writing the grounds relied upon as a hasis for the relief requested.

4.02, Hearing on Written Demand — When the director is presented with

a demand for a hearing as described in Subsection 4.01 of this Section he
shall conduct a hearing within forty-five (45) days of receipt by him of such
written demand, unless postponed to a later date by mutual agreement. However,
if the director shall detemmine that the hearing demanded:

(A) would involwe an exercise of authority in excess of that available
to him under law; or

(B) would serve no useful purpose, he shall, within twenty (20) days
of the receipt of such demand enter an Order refusing to grant the hearing as
requested, incorporating therein his reason for such refusal. 2Appeal may
be taken from such Order as provided in Chapter 294, Article 5, Section 4
of the West Virginia Code of 1931, as amended.

4,03. DNotice of Hearing - Upon the receipt of a demand for a hearing

as described in Subsection 4.01 of this Section, the director shall within
twenty (20) days provide the party making such demand with a notice of hearing

providing the director has not entered an Order denying a hearing as pro-—

Page 2
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Series I

vided in Subsection 4.02 of this Section. Such notice shall contain:

(A) the date, time and place of the hearing;

(B) a short plain stateanent of .the rratte\rs asserted;' .and,

(C) a statement of intention to appcin'c a hearing examiner if cne
is to be appointed pursuvant to Sectiori 8 herein; such notice shall re

given at least 10 days in advance of the date of the hearlng.

4.04. How Hearings Conducted — Hearings shall be conducted as follows:

(3) Any party shall have the rignt to be represented by an attorney
at law, duly. qualified to practice in the tate of Vest Virginia; |

{(B) The ag—incy may ke :Eep‘resented by tﬁe Office of the Attormey
Ceneral;

(C) The rules of evidence as applied m civil cases in the circult |
courts of this State shall te followad; |

(D)} Vhen necessary to ascertain facts not reasovx_oly s_susceptible to

proof unc"ec said rules of evidence, evidence not admissible thereunder shall
be admitted, except where precluded by statute, if it is of a type ocawronly
relied upon by reascnably prudenf: men in the conduct of their affair;;

(£) '. The agency shall be bound by the rules of privilege reccgnized -
by law; |

(F) Documentary evidence may be réceivad in the form of copies or
excerpts or by incorroration of reference; |

(G) Initially the egency shall be given cpportunity to present

“evidence, including testimony, papers, records, agency staff memoranda

and docurents in the possession of the agency in support of its position;

{f) Every party shall have the right of cross-examination of witnesses

Page 3
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who testify, and following the conclusion of the égency’s presentaticon, -
ehall have the right to submit rebuttal evidenca; |

{(I) The agency shall have the right to cross-examine 1}'Ltn’—‘5-.;~_S pro—
viding rebattal testimony;

{J) Following the preqentation of all the evidence, every pa:r:ty _
includinrg tfe agency, shall have the right to offer argur‘ent, not to exceed

a rea_aonable time limit as determined by the dLrector or Lh. hc-armg exam_mer.,

Section 5. Continuation and Adjournment ~ Hgar_mgs may be c_ont:mued fran one

day to another or adjournad to a later date or a different place by announce—
rent thereof at the hearing or by aporom:].at_ not_Lce to all parties. A .w:itten
rotion for a continuance shall be filed at least five (5) days prioi:_ to f:he
hearing date.

Section 6. Transcription of Reported Testimorny and Evidance

6.01. What Reported - All testimony, evidence; argurents, and ru]jhgé _

on the 2dmissibility of testimony and evidence shall be reported by steno-
graphic notes and characters or by mechanical reans.

6.02. Request from any Party — Upon the request to the agency fram

any party to the hearing, all reported materials shall be transcribed and

a cooy thereof furnished to such party at his expense.

6.03. Transcription in the Event a Hearing Examiner is Apoointed - In

all cases where a hearing examiner is appointed, all reported material shall =
be transcribed and forwarded to the director. Any parties regquesting a copy of
a transcript prevared parsuant to this Subsection shall ke furnished a copy

at their expense ‘_ ) -

6.04. PResponsibility for Transcript - The agency shall have the respon-

--Page 4
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Adm. Rzg. 16-1 ' _ _ Sec. 6.04.
Series I o
sibiiity for making arrangements for the transcription of the reported
testimony and evidence. In the event transcription is reguired pirsuant to
this Section it shall ke accamplished with all dispatch.

6.05. Correction of Error in Transcript - Upon the rotion of the

agency or aiy party assigning error or anission in any part of any transcript, -
| the agency through the director or his duly app-oi_nted hearing examiner shall
settle all differences arising as to vhether such transcript truly éiscloses
what occurred at the hearing and shall direct that the transcript be corrected
and reviséd in the respects.designated, 50 as to rake it conform Ato the
w‘dole truth. |

Section 7. Submission of Proocosad Findings of Fact and Conclusions of Law;

Tirne er Subnission — Any party, including the agency, nay submlt to tne
director prcoosed findings of fact and conclusions of Jaw within thirty (30)
days of th2 conclusion of a hearing or, in the event the proceedings of a
hearing are transcribed, within twenty (20) days ffcm ’d"e c'iéte tha final | =
transcript is available. - o S

~ Saction 8. Popointment of Hearing Examiner; Function of Yearing Examiner -

The director may, in his discretion, appoint a hearing examinar vho shalllbe

. empowered to subpoena witnesses and documents, administer c_>a'ths and affirma—
tions, to examins witnesses under oath, to rule ofx evidentiary c_mestions, to
hold conferences for the settlement or simplification of issues by consent

of the pafties and to otherwise conduct hearings as .provided in Section 4
herein.

Section 9. Conferences; Informal Disposition of Cases - At any time prior

to the hearing or thereafter, the director, or his ‘duly appointed hearing

- Page 5
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Adm. Reg. 16-1 _ _ ' - Sec. g,
Series I : : ' -
examiner may hold conferences: _ . )

(A) to dispose of procedural request or Slmlar matters;

(B) to simplify or settle issues by consent of the parties; or

(C) to provide for the informal disposition of cases by stipalation,
agreed settlexrent;l 6r consent order.

The director, or his duly appointed hearing examiner may cause such

confarences to be held on his owa motion or by the request of a party.

Section 10. Depositions Permitted - -Evidentia:_y_ ‘depositions ray be taken
and read into eviderce as in civil actions in the circuit courts of this State.

Section 11. Subpoenas

11.01. Where Permitted by Chapter 16 -~ In accordance with any pﬁovision
containzd in Chapter 16 of the West Virginia Code of 1931,- as amendad author-
izing"-the director to issue subpoenas or .éubcoenas duces tecum, ’ché director
or his duly aprointed hearing examiner shall haVE the power to issue Sproem
or subpoenas duces tecum parsuant to the provisions set forth in C'napter 294,
Article 5, Section 1(5) of the West Virginia Code of 1931, as amendad.

11.02 Tire for Requesti_ng the Issuance of Subpcenas — Written reques.ts

for tne issuance of subpoenas or suo‘aoenas duces tac:um as pro\rld=a in Sub~
section 11. O‘L of this Eaction snfﬂ_l ke mads no later than 10 days prior to a
schaduled hearing. -

Sect_ién 12, Orders; Content — Every final order entered by the dlrectoz-, :

fol 1o.vmg a hearing co*xducted pursaant to these rules, shall be made
pursuant to the prov153.on: of Chapter 293, ArL:Lcla 5, Section 3 of the Vest
Virginia Code of 1931, as arended. Such orders shall be entered within forty-

five (45) days following the submission of all documents and materials necessary

Page 6
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for the proper disposition of the case, including transcripts and proposed
findings of fact and conclusions of law.

Section 13. Declzratory Ruling — Procedures

13.01. On patition of any interested person, tha dLre—;ctoc may issue
a declaratory ruling with respect to the applicability to any person, property
or state of facts of any rule, regulation or statute enforceable by the
department of hﬂalth. _ -

13.02. Any mterest'*d person shall petition the dlrector in wrlh_ng,
succincetly stating the issues wuron Wh.‘!.Ch the declaratory ruhng is rec_;uesf-ed.

13.03. Upon recelo* of such petition, the dchcL_or may cause a hearing
to ke held for thc preaentdtlon of arguments and evidence w:Ltb_m t}ur_ty (30)
days of receipt of sach petition. Tne director shall nohlfy the partles
thereto and set a tire, a place, and a date for such hearing. |

| 13.04. & declaratory ruling issued after argument and stated to be
binding shall ke binding between the health department and the petitionpr‘
_on the state of facts allegad, unless altered or set asids by a court in
_ accordance with Cim?x‘:er 29&, Article 4, Saction 2 of the West Virginia Code_.
o.E 1931, as amandai. Furthemore, such da c:]arato*y ruling shall not he
binding on any other parson.

13.0:). A declaratozy raling issued uzon petition, proper notiée and
argurent shall not preclude the petitionsr fram seeking a contested case
hearing in accordance with the provisions of these Rules of Procedure for
Contested Case Hearings and Declaratofy Rulings. Such dzclaratory ruling
shall serve only to explain or tc; elucidate the applicability to any person,

property, or state of facts or any rule or statute enforceable b_{ the depart-

ment of hgalth

Page 7
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Section 14, Appeal - an appeal fram any final order or ruling entered in
accordance with these regulations .shall be in accordance wﬁ:h the provisions
of Chapter 293, Articie 5, Saction 4 of the West Virginia Code of 1931, as
amended. | . |

Saction 15. Severability — If any provision of these rules or ths apolication

thereof to any person or circumstance shall ke held invalid, sach invalidity
thereof shall not affect the provision or application of these regulations which.
can be given effect without the invalid provision or application and to

this end the provisions of these regulations are declared to be severable.
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Jehn D, Rockefeller IV
Governor

L. Clark Hansbargar, M.D.
Director

State of %@ﬂem Birginia

DEPARTMENT OF HEALTH
. CHARLE3TON 25305

FILED IN THE OFFICE OF
October 9, 1981 A. JA/‘v*Vs MANCHIN

Mr. A. J. Manchin, Secretary of State
Office of Secretary of State

State Capitol

Charleston, WV 25305

Dear Mr. Manchin:

Pursuant to Chapter 292, Article 3, Section 7(a) of the
West Virginia Code of 1931, as amended the attached Rules of
Procedure for Contested Case Hearings and Declaratory Rulings,
Chapter 16-1, Series I, 1981 are hereby submitted for filing.

These rules establish the general procedures for conducting
contested case hearings and the issuance of declaratory rulings
pursuant to the pertinent provisions of Chapter 29A, Article 3,
Section 1, et seq of the West Virginia Code of 1931, as amended.
These rules supercede the Rules of Procedure for Contested
Case Hearings, Chapter 16, Series I, (1979) as filed in the
State Register on October 1, 1979.

Please accept our sincere appreciation for your prompt
attention in this matter.

[y
Sincerely, ,0

":é// ////QQ”’{/%AL,OQE~///

L. Clark Hansbarger M.D.
Director of Health

LCH/JER/ 1p

OFFICE OF THE DIRECTOR :
1800 WASHINGTON STREET, EAST CHARLESTON, WEST VIRGINIA 25305 TELEPHONE {304} 348-2971




STATE QF WEST VIAGINIA

OFFICE OF THE SECRETARY OF STATE

CHARLESTON 25309

A JAMES MANCHIN
LECRETARY OF StarT:

STATE REGISTER FILING

I, George Pickett, M.D. Director
Title or Position

State Health Department | » hereby submit to record in

Department or Division

the State Register on 8 1/2 x 11" paper two (2) copies of

(x)

)

()
()
()
()

proposed rules and regulations concerning toplcs of mater1a1 not
covered by existing rules and regulations;

proposed rules and regulations superseding rules and Tegulations
already on file;

notice of hearing;

- . . ‘Ls
findings and determinations; - hTSI YiRgsn TATE oF

rules and regulations; or

| This by wa
other - specify ( d ).

This filing pertains to Rules of Procedure for Contested Case
‘ Hearings

Chapter 1¢
Article 1

Series 10

Section

Page No.

() proposed rules and regulations are required to go to Legislative

(x)

Rule Making Comnlttee

proposed rules and regulations are excluded from Legislative
Rule Making Commlttee,

October 1, 1979
Date/Submitted

LU

Sighature 0% PeTson AULROTIZ ing
this Filing




"WEST VIRGINIA RULES OF‘PROCEDURE
West Virginia State Department of Health

Chaptexr 16
Series X
{1979)

Subject: Rules of Procedure for Contested Case Hearings.

Section 1. General
1.01. Purpose - These rules are intended to meet the re-

qgquirements of Chapter 29A, Article 5, Sections 1 et seg. of the

West Virginia Code of 1531, as amended. The primaxy purpose of
these rules is to helé resolve contested cases in a just, speedy.
and inexpensive-manner. |

1.02. Authority - These rules afe issued under the authority
of Chapter 294, Article 5, Section 1(a) of the West Vixginia Code
of 1931, as amended.

1.03. Applicability and Scope — These rules shall be applied

in connection with a contested case arisiﬁg under the piovisions of
Chapter 294, Article 5, Sections 1 gg_gggl'of the West Virginia
Code of 1931, as amended. The rules Shal} not apply where rules
have been adopted or will be adopted relative to contested ;ases

érising within specific divisions of the Department of Health.

1.04.'.Effective Date - These rules shall be effective 30

days upon filing in the State register.

1.05. Filing Date - These rules were filed in the State re-

gister on October 1 ¢ 1979.

2.01. Director - Shall mean the Director of the West Vir-

ginia State DepartmentFOf Health.
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2.02. Agency - S5hall mean the West Virginia State Department

of Health.

Section 3. Hearings

3.0%L. Demand for Hearing; Form Required - Any party who de-

mands a hearing to have determined any constitutional rights,

legal rights, duties, interests or privileges of specific parties
as required by law shall specify in writing the grounds relied upon
as a basis for the relief requested.

3.02. Hearing on Written Demand - When the Director is pre-

sented with a demand for a hearing as described in Subsection 3.01
of this Section he shall conduct a hearing within 45 days of re-
ceipt by him of such written demand, unless postponed to a later
- date by mutual agreement. However, if the Director_shali deter-
mine that the hearing demanded: |

(3) Would involve an exercise of authority in excess of that
available to him under law; oY o | .

(B) Would serVe no useful purpose, he shall, within’és days
of the receipt of such demand, enter an order refusing to grant
the hearing as reqguested, incorporating therein his reason foxr
such refusél. Appeal may be taken from sﬁch order as provided in
Chapter 29A, Article 5, Section 4 of the West Virginia Code of
1931, as amended.

3.03. §ptice'of Hearing - Upon the receipt of a demand for

a hearing as described in Subsection 3.01 of this Section, the
Director shall as soon thereafter as possible provide the party

making such demand with a notice of hearing (assuming the Director




has not entered an order denying a heafing as.provided in Subsec~
tion 3.02 of this Section). Said notice shall contain:

(A) The date, time and place of the hearing;

(B) A short plain statement of the matters asserted; and,

(C) A statement of intention to appoint a hearing.examiner
if one is to be appointed pursuant to Section & herein; such no-
tice shall be given at least 15 days in advance of the date of

the hearing.

3.04. How Hearings Conducted - Hearings shall be conducted

as follows:

(A) Any party shall have the right to be represented by an
attorney-at law,.duly qualified to practice in the State of West
Virginia; _ ’

(B) The Agency may be represented by the Office of the At-
torney General; |

(C) The rules of evidence as applied in civil céses in the
circuit courts of this State shall be followed;

(D) When necessary to ascertain facts not reasonabiy sus-
ceptible to proof under.said rule of eviaence, evidence not ad-
missible thereunder shall be admitted, except where precluded by
statute, if it is of a type commonly relied upon by reasonably
prudent men in the coﬁduct of their affairs;

(E) The Agency shall be bound by the rules of privilege re-.
cognized by law; |

. (F) poqpmentary evidence may be received in the form of

copies or excerpts or by incorporation of reference;




(G) Initially the Agency shall be given an opportunity to
. present évidence, including testimony, papers, records, agency
staff memoranda and doéuﬁents in the possession ©of the Agency in
support of its position; |

() Every party shall have the right of cross examination- of
witnesses who testify, and following the conclusion of the Agency's
presentation, shall have the right to submit rebuttal evidence;

(1) fhe Agency shall have the right td croés examine'witnesses
providing rebuttal testimony;

(J).Following the presentation of all the evidence, every
party, including the Agency, shall have the right to oifer argu-
ment, not to exceed 10 minutes for each presentation.

3.05. Continuation and Adjournment - Hearings may be con-

tinued from one day to another or adjourned to a later date or a
different place by announcement thereof of the hearing or by ap-

propriate notice to all parties.

Section 4. Transcription of Reported Testimony and Evidence

4.01. What Reported - All testimony, evidence, arguments,
and rulings on the admissibility of testimony and evidence shall
be reported by stenographic notes and characters or by mechanical

neans.

4.02. Request from any Party ~ Upon the request to the Agency

from any party to the hearing, all reported materials shall be
transcribed and a copy thereof furnished to such party at his

expense,




4.03, Transcrlptlon in the Event a Hearing Examiner
is Appointed - In ali cases where a hearing examiner

is appointed, all reported materials shall be transcribed and for-
warded to the Directpr. Parties réquesting a copy of a transcript
prepared pursuant to this Subsection shall be'furnished a copy at.
his expense.

4,04. gesponsibility'for Transcript - The Agency shall have

the responsibility for making arrangements for the transcription
of the reported testimony and evidence. In the event transcrip-
tion is required pursuant to this Section it shall be accomplished
with all'dispatch.'

4.05. Correction of Error in Transcript - Upon the motion of

the Agency or any party assigning error or omission in any part of.
any transcript, the Agency tﬁrough the Di?ector oxr hié duly ap-
pointed hearing examiner shall settle all differences arising.as
to whether such transcript truly discloses what occurred at the
hearing and shall direct that the transcript be corrected and ie—

vised in the respects designated, so as to make it conform to the

whole truth.

Section 5. Submission of Proposed Flndlngs of Fact and Con=-
clusions of Law

5.01. Time for Submission - Any party, including the Agency,

may submit to the Director proposed findings of fact and conclu-
sions of law within 30 days of the conclusion of a hearing or,
in the event the proceedings of a hearing are transcribad, within

‘gg‘days from the date the final transcript is available.

T
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Section 6. Appointment of Hearing Examiner

6.01. Function of Hearing Examiner - The Director may, in his

discretion, appoint a hearing examiner who shall be empowered to
subpoena witnesses and documents, administer oaths and affirma-
tions, to examine witnesses under oath, to rule on evidentiary
questions, to hold conferences for the settlemant or simplification
of issues by consent of the parties and to otherwise conduct
hearings as provided in Section 3 herein. If a heafing exaniner
is-appointed under this Section he shall not make recommended

findings of fact and conclusions of law.

Section 7. Conferences; Informal Disposition of Cases -

7.01. Conferences — At any time prior to the hearing or

thereafter, the Direptor, or his duly appointed heariné examiner
may hold conferences: .

(p) To dispose of procedural requests or similar matters;

(B) To simplify or settle issues by consent of the parties;
or

(C).To provide for the informal disposition of cases by stip-
ulation, agreed settlement, or consent order.

The Director, or his duly appointed hearing examiher may
cause such COnferences.to be held on his own motion or by tﬁe

requestvof a party.

Section 8. Depositions

8.0l Depositions Permitted - Evidentiary depositions may be
taken and read into evidence as in civil actions in the circuit

courts of this State.




Section 9. Subpoenas

9.01. Where Permitted by Chapter 16 - In accordance with

any provision contained in Chapter 16 of the West Virginia Code,
authorizing the Director to issue subpoenas or subpoenas duces
tecum, the Director or his duly appointed hearing examiner shall
have the power to issue subpoenas or subpoenas duces tecum pur-
suant to the provision set forth in Chapter 29A, Article 5, Section
1(b) of the West Virginia Code of 1931, as.amended.

9.02. Time for Requesting the Issuances ©f Subpoenas -

Written requests for the issuance of subpoenas or subpoenas duces

tecum as provided in Subsection 9.01 of this Section shall be made

no later than 15 days of a scheduled hearing.

Section 10. Orders

10.01. Content - Every final order entered by the Director,
following a hearing conducted pursuant to these rules, shall be
made pursuant to the provisions of Chapter 29A, Article 5, Section
3 of the West Virginia Code of 1931, as_amendeé. Such orders
shall be entered within 45 days following the submission of all
documents and materials necessary for the proper disposition of

the case, including transcripts and proposed findings of fact and

conclusions of law.
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