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SERIES 11

158-11-1 EMPLOYMENT

1.1 Scope — These legislative rules establish the guidelines concerning employment
for persons covered by the WV Governmental Ethics Act.

1.2 Authority -- WV Code 6B-2-5(h)
1.3  Filing Date --
1.4  Effective Date --

158-11-2 General

2.1  Full-time public employees and officials may not seek employment with or be
employed by a person that is or may be regulated by the governmental agency with which they
are employed. This prohibition applies only to those employees who exercise policymaking,
nonministerial or regulatory authority.

2,2 The prohibition exists only so long as an employee or official is employed by the
regulating agency. Such a person is relieved from the prohibiton immediately upon terminating
his or her employment with the regulating agency. There is no waiting period.

2.3 No regulated person shall offer employment to a full-time employee or official of
the regulating agency during their employment with the agency.

2.4  The prohibition does not apply to the activities of employees and officials for or
on behalf of charitable or not for profit public service entities from which they derive no
pecuniary benefit.

158-11-3 Definitions

3.1  "Seek employment" Any contact with a regulated person, directly or through an
intermediary, relating to the availabilify or conditions of employment in furtherance of obtaining
employment. Responding {o unsolicited inquires from a regulated person concerning employment
would also constitute seeking employment.

3.2  "Offer employment"™ Any contact by a regulated person with a full-time employee
or official of a regulating governmental agency, directly or through an intermediary, relating to
employment constitutes "offering employment”.

3.3  "May be regulated” A person is one who "may be regulated" if there is a
reasonable probability that the person will be regulated. There must be a showing that the
person’s activities are of the nature and extent ordinarily regulated by the governmental agency.




158-11-4 Requests for Exemption

4.1  Exemptions will not be granted for secondary employment [ moonlighting]
with regulated persons.

4.2 Persons requesting exemptions will be advised that exemptions are granted
only upon condition that exempted persons not act or fail to take action in a matter affecting a
person with whom they are seeking employment.

4.3 An application of exemption shall contain the following information:

a. the name, address and phone number of the governmental agency by
which the requestor is employed

b. the requestor’s job title and the name of his or her immediate supervisor

c. "facts" sufficient to support a finding that the prohibition deprives the
requestor of " the ability to earn a livelihocd in this state outside of the
governmental agency”

d. the names of any persons with whom the requestor intends to seck
employment who have matters on which the requestor is currently taking
official action

e. a copy of the requestor’s job description
f. a copy of the requestor’s resume, if her or she has one prepared.

4.4  When exempted perscns see that they may be required to take official
action in regard to a matter affecting a person with whom they are seeking employment, they are
responsible to notify their supervisors of the exemption and seek to be relieved from further
action in regard to such person.

4.5  Once informed that a subordinate has received an exemption, it is the
responsibility of the exempted person’s supervisor to insure that:

a. the exempted subordinate takes no action in regard to persons with
whom the exempted subordinate is seeking employment, or, if that is not
possible,

b. the official action of the exempted subordinate is subject o additional
review by the supervisor.

4.6  Exempted persons are responsible to notify the Ethics Commission if they
are required by their supervisors to take official action on matters relating to persons with whom
they are seeking employment. Notice shall be given on disclosure forms provided by the
Commission. T




4.7 The Commission will contact supervisors who have been identified in the
disclosure forms supplied pursuant to 4.6 above and advise them of their responsibility to closely
supervise the work of their exempted subordinates in regard to persons with whom they are
seeking employment.

4,8  Itisa violation of the Act for any person granted an exemption to take any
official action in regard to persons with whom they are seeking employment. If the exempted
person has sought and been denied the authorization of his or her supervisor to avoid such action,
and has filed notice with the Commission as provided in 4.5 above, there is no violation.

4.9  The Commission shall maintain a record of those persons granted
exemptions and, where applicable, the names of those persons with whom they seek employment
and have been required by their supervisors to take official action. These records are public
records and are available for public examination and copying.
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January 30, 1991
Proposed Rule 158-11 _ Employment WY Code Section 6B-2-5(h)

A comment period was held in lieu of a public hearing. This comment period ended
Sept. 14, 1890. _

Comments by leiter were received from the following:

(1) John Melion

(2) Robert B. Wilson
(3) Robert A. Hoffman
(4) John E. Montgomery

158-11-4 Requests for Exemption has been changed. The revised section is attached.

The changes will reduce the burden on both the applicants for exemptions and the Ethics
Commission by limiting the exempted person’s disclosure requirements. The exempted
person is required to identify only those persons with whom he or she is seeking
employment who have matters on which he or she may be required to take official action.
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TO: Thke Honorable Ken Hechler, Secretary of State
FROM: Richard Alker, Executive Director

DATE: January 30, 1991

SUBJECT: Employment 158-11

A comment period was held on the proposed rule, ending on September 14, 1990,
Several comments were received. The proposed rule section 158-11-4 has been changed and is
filed for your review.

Enclosures
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September 13, 1890

Mr. Richard M. Alker,
Executive Directer
The West Virginia Ethics Ccmmission
1207 Quarrier Street
Charleston, WV 25301

Dear Mr. Alker:

This letter i1s offered for two purposes. First, I am
offering written comments concesrning proposed administrative
rule 158 CSR 11 (18%0). Seccnd, I am ccmmenting akbout the
conditions under which my reguest for exemption from the
employment inguiry prohibition was issued.

Rule 158-11. .

An exemption request should nct be necessary to sur-
mount a hardship situation. The Commission should only rule
on whether a person's jeb is "peolicy making, nonministerial,
or regulatory" in nature and whether persons dealing with
the agency are "regulated." Persons Jjudged exempt would
also be exempt from the employer and Commission notification
process. Persens not exempt would ke subject teo the rule's
notification and possible reassignment provisions. Notifi-
cation weculd include consent to make such neotification
pukblic informaticn. This change may be mere appropriate as
a statutocry amendment.

Concerning the "offering of employment'" definition,
§ 3.2, I suggest that if a prospective employver says to an
employee, "File your ethics notice and contact us," and
nothing mecre, that contact should net be ruled a violation.

Reguest EE 80-20 . .-

I have signed the Ethics Commissicen letter dated
September 11, 1950. While I accept the precondition for the
exemption as my only viable option, I hasten to note the
unfairness in being governed by a provesed rule which is not




Mr. Richard Alker
Page 2 AR : - -
September 13, 1880 :

binding or applicabkle to current State employees who have
heretofore been granted exemptions,

The statute itself is an overly broad reacticn to a far -
mere narrow problem, in my opinion., I applaud the efforts
of the Commission toward scftening the effect scmewhat. I

hepe my comments are received in the con ctive spirit in
which they ares offered. o /
f.

Véry truly yours, /

John Melton
Assistant Secretary
of T§x and Revenue

pds
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EXECUTIVE DIRICTOR
September 11, 1990

Mr. John Melton
1108 Ivywood Lane
Scouth Charleston, WV 25309

Dear Mr, Melton,

This is to advise you that the Ethics Commission has granted your reguest number EE 90-
20 for an emplovment exemption, conditioned upon your acceptance of the following
procedure. . '

The Commission’s proposed rules and regulations require that an exempted person
provide the Commission with & completed employer disclosure statement, acknowledged by his
or her supervisor, prior to sesking employment with a regulated person.

This statement informs the exempted person’s supervisor of the existence of the exemption
and of the persons with whom employment will be sought so that the supervisor can insure that
the exempted person does not work on matters relating to such persons. If such contact can not
be avoided, it is recommended that the supervisor exercise close supervision of the actions of the
exempted persen in regard to potental employers.

-
Since this Commission procedure requires that the employer disclosure statement(s)

become a matter of public record, it is necessary for you to indicate below whether vou wish to
accept the exempticn.

Very truly yours,

?/ /ic’f//. //f//?/’/‘*ﬂ

Rlch&rd M. Alker

Executive Director
S i S e ¢ 2 S B 5 S 34 B ¢ o bl e 4 3¢ 4 e Dl 396 DR DI B 2K SR 306 D 240 07 ke G i S0 2K 46 6 S 26 3¢ ¢ e 20 e 34 S0 S 356 %0 R 4 D¢ 3R¢ DR S 390 5 S S Sl S S 0 53¢ S4¢ 7 50 33 36 S o ol ok 24 06 o

pt the exemption. O No, I do not wish to accept the exemption.
fo [ ferm ‘
,,// ////// /4:’3:”” "’:/ epa.rtrnent /cé/>< 7 /ufﬁ-&'zwg.i_

1 o o
Date: g;?gﬁ?‘/z//;%‘, -

O Yes, I wish

Nam

il

Signature:
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September 13, 1990

Mr. Rick Alker : - -
West Virginia Ethics Ccommission
1207 Quarrier Street ]

Charleston, WV 25301 - T

Re: COMMENTS ON PROPOSED EMPLOYMENT RULES )
SERIES 158-11 . o ; -~

Dear Sir: ..~ - : o o o . _ ~

I would 1like to make the following -comments regarding the R
proposed regulations: o

1. . I suggest.a definitive statement as to what censtitutes
regulation of a nature that would subject an employee
o the provisicons of W. Va. Code § 8B-2-5(h). This -
deéfinition should exclude application cf the act to - -
agencies which have functions affecting large segments
of the population in a very general way as ceontrasted
to those which affect highly specialized businesses —
which are supervised regarding the conditions of their -
work places, rates they may charge, and other aspects B
of their operations which are integral to the very
conduct ¢of those businesses.

I am an attorney working fot " the Legal Division of the
Department of Tax and Revenue, and have cbtained a waiver to seek

employment. In cbtaining the Advisory Opinion granting this
wavier the Ethics Commission has ruled that the Department of Tax
and Revenue regulates every potential employer. Under this

ruling and the preoposed rules, an atterney would be reguired to
report the fact that he sought a one night a week janitorial jJob
or pizza delivery job. This result is patently absurd.

zZ. I. suggest a definiticn of the words "policy making,”
"nmon-ministerial” or "regulatory authority” which
clarifies that persons other than those with final
decision making responsibilities do not £f£all within

these definitions. Those who operakte under = the
instructions and orders of their supericrs should be
excluded from the reguirements of  W. Va. Code

§ BE-2-5(h) when actions being taken by the agency can
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nct .be taken without the final . approval of  the
superior.

West Virginia Code § 6B-1-3{e) provides the following
definition ¢f "ministerial functions":

"Ministerial functions” means actions or
finctions performed by an individual under a - .7, .-
given state of facts 1in a prescribed manner

in accordance with 2 mandate of legal
attherity, witheout regard te, cor without the
exercise of, such individual's own Jjudgment

as to  the propriety ¢f the action being

taken.

This definition leaves open the central guesticon as To
whether persons are exercising their own individual judgment as
to the propriety of the action being taken when those persons’
actions are not final administration actions without a superior
having the opportunity to reverse the action.

In the Advisory Opinion reguest I Thad discussed my
activities in preparation of legislation, regulations and rulings
and concluded that I could not. say they were merely ministerial
because in the initial performance of those duties I had to use
my professional judgment regarding the action tTo be taken.
Nevertheless, I am subject teo the control of my superiors who may
overturn my initlal positions and regquire adopticn ¢f a different
position. Upon examination of the definition of ministerial in
Black's Law Dictionary I_find that there are two conflicting
standards as to " whether my ddties would be considered
ministerial. Black's provides the following definition:

Ministerial., - That which is done under  the
authority of a_superior; opposed to judicial.
That which involves chedience . to
instructions, but demands 1o, special
discretion, Jjudgment, or skill. .State Tax
Conmission of Utah v. Katsis, 9C Utah 406, &2
P.24 120, 123; Arrow Exp. Forwarding Co. V.

Icwa tate Commerce Commission, JIowa, 130
N.wW.2d4 451,  453. Official's duty 1is
"ministerial” when it is absclute, certain

and imperative, Involving merely execution of
a specifie duty arising from fixed and
degignated facts. Long v. Seabroock, 260 5.C.
562, 187 _S.E.2d 85%, 66z2Z.

The standard set forith in the Scuth Carclina case seems to
lock at functiens which inveolve nco judgment or assessments of the

duty under the facts. The standard set forth in the Utah and
Iowa cases seems to look a2t whether judgments and assessments of
the action to be taken are made by a superior. I believe that

where the individual's own judgment as to the propriety of the
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action being taken i1s subject To revision by the superior prior
to such action being taken, should be considered ministerial and
the proposed rule shoqu adopt definitions clearly enunc1at1ng
such a rule. S -

3.

I would like to make the following observations
generally regarding the West Virginia Governmental
Ethics Act. It is interesting to note that thése with
legislative authority including the ultimate decision
making rele in the creaticon of statutory and regulatory
law have exempted themselves from the provisions of W.
Va. Ccde § 6B-2-5{h). To date 1 am unaware . of any
instance of a person without final decision making
authority for a particular regulatory functicn within a
governmental agency  having - been accused of any
impropriety in the executien of that function. Yet the
papers abound with allegations of legislators engaging

in improper activities in . the conduct of their

government functions. While some legislators have been
convicted for “actual extortion to obtain favorable
votes, no censure  1s available for those legislators
who wvote . .on general legislation or regulations which
directly and significantly impact upon businesses in
which they have significant interest. Further,
although the _EthHics TCommission has anthority to
investigate incidents in which there 1s an actual
allegation of improper influence of a legislater's vote
by inducements associated with subsequent employment
with 2. business which is directly affected by such a

vote, there 1s no reguirement that the legisglator

comply with the preophylactic provisions of W. Va. Code

§ 6B-2-5(L). It dis therefore highly insulting to the.

average state emplovee to have to suffer the indignity
and inconvenience of dZomplying with the prchibitery
provisions of W. Va. Ceode § SE-Z-5(h), and the chilling
provisions of the proposed rule . reguiring a list of all
potential employers if a waiver has been obtained, when
that person has nc decision-making responsibility in

any matter affecting any of. those potential employvers .

the perseon must report. By properly limiting the scope
of its application, W. Va. Code § 6B-2-5(h) can be =
valuable safegquard of the bureasucratic regqulatory
machinery. In attempting to -overstep the szlubriocus
functions of its provisiens by applying the statute to
persons who have no decision-making authority, it is at
best insulting =zand at worst an i1llegal regulation of
the practice of law and in restraint of +trade as
applied t¢ government attorneys. In vractice, many
employees ¢of the Department of Tax and Revenue would be
reduced to a .state of inveluntary servitude if rules
are not imposed which adequately restrict the
applicaticn cf " W. Va Code § 6B-2-5(h) to thecse

situations where abuse of one's government authority is |

actually a potential problem.
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- — *

Please advise me as tT¢ .the date and time of the Legislative
Rule-Making Review Ccmmittes hearing on this matter., )
Sincerely,

/ﬁzan A k@;ub_,

Rebert B. Wilson, Esg.
7-A Webster Terrace .
Charleston, WV 25301

ks
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Tad

Mr. Richard M. Alker T

Executive Director

West Virginia Ethics-Commission

4th Floor, Litton BL‘ldlng

1207 Quarrier. Street - . Lo
Charleston, West Virginia 25301

Dear -Mr. Alkers -

Fiease consider this letter a comment on the proposed

legislative rules establishing guidelines ceoncerning
employment Zfor persons covered by the West Virginia
Governmental Ethics 2act. (West Virginia Code § 6C-2-5(h)

Drafty Series 2, 158-11-1 Employment.)

I am an emplcyee of the West Virginia Department of Tax o o

and Revenue and have been an active member of the West
Virginia State Bar since 1975. I have recently been granted
an exemption, conditicned upon the propocsed rules,

I wish to offer the following observations and comments
with regard to the proposed zrules. The proposed rules
substantially retard the ability of an individual to better

their .. financial, personal, or physical well Dbeing by .
burdensome Testrictions under the guise of protecting the
integrity  of _ covernnmental service. In particular, the

reguirement that approval for subsequent employment
opportunltles be at the whim of one's immediate supervisor ..
is unconscicnable. While the premise of this proposed rule
contemplates pe*sons acting reasonably, there is no
requlrement that c¢ne's immediate superv1sor will cooperate
in a timely manner Further, it is 1ikely that in many
instances one's eupervisor may not be available, or
priorities are such that attenticn cannct be given +tc¢ the
completed employer disclosure statement. ; -
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In addition to the above comment, one c<an speculate
that personalities may also come to bear. It is not far
fetched to ceonsider an immediate superviscr lcooking at this
glircumstance as an opportunity for retribution or mischief
in retarding their employvee’s ability to seek  other
employment. In many instances, the reasons =Zor seeking
other employment may have nothing to do with one's Job
satisfaction. _

Finallyv, the Commission's efforts +to protect the
integrity of government <coculd be satisfied, without

unreasonably burdensome regquirements on individuals. in
many instances, employment opportunities must be acted upon
immediately. It would be presumptuous to . believe a

prospective employer . would withhold consideration of
individuals until a covered prospective applicant Zollows
the proposed route £or approval o seek employment.

I see.noc reason whyv covered employees cannot obtain the
necessary permission from the Ethics Commission, with
applications being matters of public record: . Any emplover
or other interested perscn wishing to review those. reguesis
should be able +to do _so. It would further be worth
coneidering to simply reguire the prospective applicant to
inform their supervisor that they are seeking employment and
with whom. It i1s the signature approval of the supervisor
that I find particularly obJectionakle.

I understand the very great need for attention to
matters dealing with governmental ethics. I also applaud
the West Virginia Ethics Commission £or their work in
breathing life into the West Virginia Governmental Ethics
Act. I suggest, however, that in their zeal toc pursue the
objectives of an overriding interest of governmental ethics,
the abilities. and rights of the individual so affected can
be accommodated in a more tempered way.

Sinc Y

Robert A, o

Director

Property Tax Division
RAH/psp

Enclosure L B . _
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Mr. Rick Alker

West Virginia Ethics Commlsswon
1207 Quarrier Street
Charleston, WV 25301 .

SECRETARY

Re:  Proposed Rule On Employment
Dear Mr. Alker:

The purpose of this letter is to comment on the West Virginia
Ethics Commission's proposed rule on employment-Series 158-11.
While I understand the necessity for a rule, the rule, as written,
offends my sense of justice and fair play.

The rule is overly broad in that it contains an inherent
presumption that all public emplovees are employed by a regulating
agency and, therefore, are subject to the rule. As a result,
regardless of whether a person is subject to the rule, it is
necessary for the public emplcoyee to redquest an exemption in corder
to determine that such employee is net subject to the rule. In so
doing, the employee is submitting himself or herself to the
jurisdiction of the Ethics Commission.

The rule appears tc prohibit any contact for employment
purposes between an employee ¢f a regulating agency and a regulated
person unless the employee first obtains an exXempticn or terminates
employment. Such a rule is vague because there 1s neo definition of
"regulate,” "regulated"” cr "regulating." Additionally, the terms
"pelicy making” and "nonministerial” are utilized within the rule
but are alsc not defined. As a result, a public employese may not
eagily determine whether it is necessary to obtain an exemption
prior to seeking employment elsewhere.

) The Ethics Ceommission, in Advisory OCpinion Ne. 89-39, in

essence stated that the Department of Tax and Revenue regulated
every law firm and every ccrporation in West Virginia. Such a
determination is in my opinien totally incorrect. The Tax Division
of the Department of Tax and Revenue egually and uniformly
administers and enforces the tax laws of West Virginia. it does not
regulate law firms and corporaticns because it does not direct the
activities o0f those professions and businesses, The collecticn of
taxes cannot be equated tc¢ the regulation of businesses and
professional activities. Therefore, an empleyee of the Tax Division
cannot be considered as being employed by a regulating agency.
However, even if the Tax Division is a regulating agency, the sccecpe
of the rule is so breoad as to cover supervisory personnel who are
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not involved with taxpayers, who den't make policy or who perform
nonministerial duties. The Ethics Commission determination is but
one example of why the term "regulate” should be defined and such
dafinition should be distinguished from "administer" and "enforce.”
2dditiconally, the terms "nonministerial” and "policy making” must
alsco be defined.

Section 158-11-4.2 of the proposed rule recuires an employee to
give to the Ethics Commission and the employee's immediate
supervigor the names and addresses of all regulated persons with

whom employment 1is sought. Aside from the fact that it is
impossible to discern who may be a regulated person, it is ludicrous
te reguire the filing of such inférmation. Public employees have

net given up their respective rights of citizenship merely by being
public .emplovees. Such a tawdry display of "big brother™ attitudes
is not acceptable. :

Under Section 158-11-4.4c of the proposed rule, the applicatiocn
for an exemption must contain "'facts' sufficient te support a
finding that the prohibition deprives the reguestecr of 'the ability
to earn a livelihood in this State outside of the governmental
agency'.” The fterm "livelihood" should be defined. Cnce again,
there is the inherent presumption that the employee 1s subject to
the prohibition and then that the prohibition does not prevent the
employee from earning a livelihood ocutside of Stdte government. As
the rule is currently written, anyone who is covered by the
prohibition is automatically prevented £from earning a livelihood
cutside of the governmental agency until such time as an exemption
igs cbktained or employment is terminated. Therefore, it 1s absurd
that an emplovee be regquired to show that he or she cannot earn a
livelihoed in the area i1in which trained in order o gain an
exemptlion from a very guestionable prohibiticn.

Saction 158-11-4.2 in essence states that a public employee who
is granted an exemption will be required to provide prior written
netice of the names and addresses cof all regulated persons with whom
they seek employment. The very fact that an employer's name will be
on record in this manner for employment purposes may harm the
employment prospects ©&f certaln types of public employees.
Additicnally, any public emplcyee who merely responds to an
advertisement within the newspapers and the response is to a box
number will certainly not provide very much informaticn to the
Ethics Commission. Such a reguirement 1s, at the wvery least,
inapprepriate and may be considered an invasion of privacy.

Section 158-11-4.4f requires that the public employee
requesting an exemption must provide the Ethics Commission with a
copy cof the person's resume. This alsc appears to be ancther vague,
overly bkroad requirement, the necessity of which is doubtful at.
best.

Section 138-11-4.5 provides that the requestor will be notified
if the Ethics Commission denies the exempticn reguest. However,
there are no provisions within the rule relating to the reguestor's
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appeal rights in the event that the exemption is denied. Does this
therefore mean that such an individual may not appeal the decision
of the Ethics Ccommissicn and, in the case of a denial of the
reguest, would be required to first terminate government employment
before seeking other employment? Surely, such an absurd result is
not intended. _ In essence, to ‘regquire a perscen to terminate
employment before seeking other employment or to centinue unhappily
in their current government employment would be tantamount to
inveluntary servitude.

The rule prohibits "any contact with a regulated person”
relating to the availability or conditicns of employment. It would
appear that such a prohibition may ke considered to infringe upon
individual freedems of speech and asscociation.

In conclusion, as was indicated previously, there is a
necessity for such a rule. However, this rule is overly broad and
far reaching in its effect. . -

ly yours,

John E. Montgogﬁgéhuj?
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October 3, 1990

Mr. Richard Alker, Executive Director
West Virginia Ethics Commission
Fourth Floor, Litton Building

1207 Quarrier Street _

Charleston, West Virginiz 23301

Dear Mr. Alker:

Today I recelved a letter from you to Jchn E. Montgomery
who had requested an exempition from the employment provisions
of the ethics law (See Attachment A). In this letter you say
the terms of your proposed legislative rules on employment
provide certain conditions that must ke met before his request
can be granted. I have included a copy of the rules in guesticn
as Attachment B. The provisions of §6B-2-5(h) clearly envisicn
standards for granting an exemption, but the Ethics Commissicn
will not be able to enforce these guidelines as long as they are
part of a legislative rule that has not been passed by the
Legislature and adopted by the Commission. See West Virginia
Code §2%A-3-9 to 13. Because your letter seeks toc enforce the
provisions of a proposed legislative rule and a proposed
legislative rule deoes not have any force or affect at law, I must
advise you that vour letier misrepresents the status of these
rules under the Administrative Procedures Act. Additicnally, I
am reguesting that you renounce all efforts to enfcrce the
provisions of proposed Series 11, If the Ethics Commission
should continue its efforts to enforce rules that are not validly
promulgated under the Administrative Procedures Act, it will be
facing potential liability for illegally interfering with the
privacy and property rights of state emplovees,

If you have any guestions, please feel free to contact me.
Sincerely,

Robert E. Wilkinson
Deputy Secretary of State

Attachments




STATE OF WEST VIRGINIA
WEST VIRGINIA ETHICS COMMISSION
LT FLOOR — LITTOM BUILDING
1207 QUARRIER STREET
CHARLISTON, WEST VIRGINIA 23301
Ricw=arn M. ALeiR o [304) 343.0682
EXECUTIVE SIRECTOR

Qctober 9, 1990

Mr. Robert E. Wilkinson
Deputy Secretary of State
State Capitol Building
Charlesion, WV 25305

Dear Mr. Wilkinson,

I am responding to your Ccteber 3, 1990 letter on behalf of
Mr. Alker and the EBthics Commission.

We understand after reading your letter and discussing this
matter with vou how it may have appeared that we were trying to
enforce a legislative rule prior tec its enactment and want teo -
assure you that was not the Commission's intention. Whether the
individuals accept the conditions attached to receiving an
employment exXemption is a relevant factor considered by the Ethics
Commission in deciding whether to grant the exemption as permitted
by subsection 6B-2-5(h) (3). However, we thank yvou for bringing this
matter to our attenticn.

Therefore, the letter we will be sending to individuals who
have regquested amployment exXemptions has keen changed to delete any
reference or reliance on the Commission's proposed rules and
regulations.

Thank you for your assistance and cooperation in this matter. -

With warmest regards,
,__}2,,// e [%’7, ,-
L /{?’ //fz///fﬁ’/_.;}// /
Lyne Ranson,
Legal Ccunsel for

The Ethics Commission

RLR/mcC

cc: Richard M. Alker




214 Brockhaven Drive
Nitro, WV 25143
September 13, 1980

Mr. Lee Feinberg, Chairman

West Virginia Ethics Commission
1207 Quarrier Streetc
Charleston, WV 25301L

Re: Request For Exempticn From The Prcohibition Against
Seeking Outside Employment

Dear lMr., Feinberg:

The purpose of this correspondence is to reguest an exemption
from the prchibiticon against seeking private emplovment as outlined
in West Virginia Code § 6B3-2-5(h)(3}.

My present employment is that of a Tax Ccunsel III in the Legal
Division of the Department of Tax and Revenue. My duties include
the drafting of Tax Department regulations, the drafting of
legiglation, the drafiting of taxpayver correspcndence for signature
v another, the review of correspondence cof other attorneys for
signature bv another, and various and other sundry activities. I do
not represent the Deprartment at administrative hearings for the
Office of Hearings and Appeals. In essence, my primary activities
are those of research and writing. o

I am a 1972 graduate of Drake University Law Schecl and I am a
member in good standing of both +the Oklzhoma Bar and the West
Virginia Bar. Due to the £fact that professional advancement is
rather limited within State government, I desire toc seek employment
elsewhere. As a result, I am concerned with the language contained
in West Virginia Ccde § 63-2-5(h}) which prohikits a full-time public
employee from seeking employment with any person wie is or may be
regulated by the governmesntal body with which such emplovee serves.

West Virginia Ethics Commission Advisory Opinion No. 89-39 in
essence gSesems to state that the Department of Tax and Revenue
regulates all taxpavers in West Virginia. Even though I am not in
agreement with that determination, I Zeel others may decide that I
am prohibited from seeking employment with any law firm or business
in this State unless I first guit my employment. Because that is
economically unfeasible, I am hersbhy requesitiing thisg waiver. Please
be advised that this request is not an admission that I am in any
way subject to the provisions of West Virginia Code § 6B-2-1 et seg.

Should you have anvy questions or ne=sd additicnzal infcocrmation,
please contact me at the above address or by telephone at 348-5330.

Very truly yours,

John E. Montgomery

S5 . — I




STATE OF WEST VIRGIMIA
WEST VIRGINIA ETHICS COMMISSION

4TH FLOOR = LITTON BUILDING
1207 QUARRIER STREET

CHARLESTON, WEST VIRGINIA 25301
- {304) 348-0664

September 26, 1990

RIcHARD M. ALKER
EXECUTIVE DIRECTOR

Mzr, John E. Montgomery
214 Brookhaven Drive
Niiro, WV 25143 . o

Dear Mr. Montgomery,

This is to advise you that the Ethics Commission has received your request for an
employment exemption and has numbered it EE 80-27. Granting of the exemption is conditioned
upon your acceptance of the following procedure.

The Commission’s proposed rules and regulations require that an exempted person
provide the Commission with a completed employer disclosure statement, acknowledged by his
or her supervisor, prior to seeking employment with a regulated person.

This statement informs the exempted person’s supervisor of the existence of the exemption
and of the persons with whom employment will be sought so that the supervisor can insure that
the exempied person does not work on matters relating to such persons, If such contact ¢an not
be avoided, it is recommended that the supervisor exercise close supervision of the actions of the
exempted persen in regard to potential employers.

Since this Commission procedure requires that the employer disclosure statement(s)
become a matter of public record, it is necessary for you to indicate below whether you wish to
pursue the exemption request.

truly yours,

Ve

Richdrd M. Alker
attachment: rules Executive Director
disclosure

O Yes, I wish to request the exemption. O No, I do not wish to request the exemption.

Name: Department

Signature: Date:




WEST VIRGINIA ETHICS COMMISSION

4th Floor Litton Building - A
1207 Quarrier St. EE QB 2'7
Charleston WV 25301 -

304-348-0664 ' EMPLOYMENT EXEMPTION DISCLOSURE STATEMENT

Name: Department:
(please print)

Part 1 EMPLOYEE STATEMENT

I understand that the exemption granted me by the W V Ethics Commission applies only to those persons
listed on this or other Disclosure Statements filed by me with the Commission. I understand that I may not seek
employment with arty such person until they are identified on a Disclosure Statement filed with the Commission.

I intend to seek employment with the following persons.

NAME/ADDRESS:

Employee’s Signature: Date

Part II SUPERVISOR’S ACKNOWLEDGEMENT

The WV Governmental Ethics Act prohibits certain full-time public employees and public officials from
seeking employment with a person who is or may be regulated by the governmental agency by which they are
is employed. Your subordinate has been granted an exemption by the WV Ethics Commission o seek
employment with such persens.

Provisions of the Ethics Act require that, to the extent possible, your subordinate not work on matters
related to persons with whom he or she is seeking employment. If such contact can not be avoided, it is
recommended that you closely supervise your subordinate in such matters.

Please note the employers listed on this Statement. Your subordinate’s exemption applies only to those
employers listed on this or other Disclosure Statements which you have acknowledged.

The Commission will appreciate your cooperation in promptly acknowledging this Statement and in
implementing the provisions set out above. If you have any questions please call the Commission at 348-0664.

Printed name of supervisor: Dept.

Supervisor’s Signature: Date:

Return completed form to: WV Ethics Commission, 1207 Quarrier St., Charleston YWV 25301 (304) 348-0664




DRAFT

SERTES 11

158-11-1 EMPLOYMENT

1.1 Scope -- These legislative rules establish the guidelines concerning employment
for persons covered by the WV Governmental Ethics Act,

1.2 Authority -- WV Code 6B-2-5(h)
1.3  Filing Date -
1.4  Effective Date --

158-11-2 General

- 2.1 Full-time public employees and officials may not sesk employment with or be
employed by a person that is or may be reguiated by the governmental agency with which they
are employed. This prohibiticn applies only to those employees who exercise policymaking,
nonministerial or regulatory authority.

2.2 The prohibition exists only so leng as an employee or official is employed by the
regulating agency. Such a person is relieved from the prohibition immediately upon terminating
his or her employment with the regulating agency. There is no waiting period. :

2.3  No regulated person shall offer employment to 2 full-time employee or official of
the regulating agency during their employment with the agency.

2.4  The prohibition does not apply to the activities of employees and officials for or
on behalf of charitable or not for profit public service entities from which they derive no
pecuniary benefit.

158-11-3 Definitions

3.1 "Sesk employment" Any contact with a regulated person, directly or through an
intermediary, relating to the availability or conditons of employment in furtherance of obtaining
employment. Responding to unsolicited inquires from a regulated person concerning employment
would also constitute seeking employment. '

3.2 "Offer employment" Any contactby a regulated person with a fuil-time employee

or official of a regulating governmental agency, directly or through an intermediary, relating to
employment constitutes "offering employment”,

13
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3.3 "May be regulated" A person is one who "may be regulated” if there is a
reasonable probability that the person will be regulated. There must be a showing that the
person’s activities are of the nature and extent ordinarily regulated by the governmental agency.

158-11-4 Requests for Exemptions

4.1 Exemptions will not be granted for secondary employment [ moonlighting ] with
regulated persons.

4.2  Persons requesting exemptions will be advised that exemptions are granted only
upon condition that exempted persons give prior written notice to both their immediate supervisor
and the Ethics Commission of the names and addresses of all regulated persons with whom they
seek employment.

4.3  The Commission shall maintzin a record of these persons granted exemptions and
the names and addresses of the reguiated persons with whom they seek employment. These
records will be availatle for public examination.

4.4 An application for exemption shall contain the following information:

a. the name, address and phone number of the governmental agency by which

the requestor is employed"
b. the requestor’s job title and the name of his or her immediate supervisor

¢. "facts" sufficient to support a finding that the prchibition deprives the
- requestor of "the ability to earn a livelihood in this state outside of the
governmental agency”

d. the names of the regulated persons with whom the requestor expects to seek |

employment
e. a copy of the requestor’s job description

f. a copy of the requestor’s resume, if he or she has cne prepared.

4.5 Ifanexemption is granted, the Commission shall notify both the requestor and his'

or her supervisor. If the Commission denies an exemption request, only the requestor shall be
notified.

4.6 Exempted persons are responsible for notifying the Commission of their intention
to seck employment with any regulated persen. Notice shall be given on disclosure forms
provided by the Commission prior to sesking employment with the regulated person.

14
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4.7 Disclosure forms are to be filed out and signed by the exempted persen,
acknowledged by his or her supervisor and returned to the Commission. The acknowledgement
by the exempted perscn’s supervisor serves as notice to the supervisor that he or she is
responsible to limit, to the fullest extent possible, the exempted person’s official action on any
matter relating to a person with whom the exempted persen is seeking employment.

4.8 It is the responsibility of the exempted person’s supervisor o insure that:

a. the exempted person takes no official action on a matter which will have a
direct effect on the financial interest of a person with whom the exempted
person is seeking employment, or, if that is not possible,

b. the official action of the exempted person be subjected to additional review by
the supervisor, :

4,9 It is a violation of the Act for any person granted an exemption to take any official
action on a matter which will have a direct effect on the financial interest of a person with whom
he or she is seeking employment. If the exempted person has sought and been denied the
authorization of his or her supervisor to avoid such action there is no violation.

15




214 Brookhaven Drive
Nitro, WV 25143
October 4, 1320

Mr. Richard M. Alker

Executive Director -
West Virginia Bthics Commission
1207 Quarrier Street

Charleston, WV 25301

Re: Request for Exemption from the Prohibition Against
Seeking Outside Employment
EESQQ-27

Dear Mr. Alker: -

This 1s in response to your letter of September 26, 1990
wherein the exemption reguested in my letter of September 13, 1990
was granted but conditicned upon my acceptance cf a procedure
provided in the Ethics Commission's proposed rules and regulations.
Please be advised that after due consideration, I have concluded
that I cannct in good c¢onscience agree to such a procedure.
Neither the Ethics Act nor *the Administrative Procedures Act
authorizes the Ethics Ceommission to make exemptions conditicnal
upon acceptance of mere proposed lagislative rules.

At the outset, you have not informed me of the reasons why I
am even subject to the prohibition regquirements. As previously
explained, I do not regulate any persons and while I research and
draft policy coriented documents and correspondence, and review the
work product of other atterneys, all of the documents, work product
and correspondence are ultimately approeved by others before
appropriate dissemination; therefeore, I alsc am not a policy maker.
I am not sure what comprises "non-ministerial authority;"” perhaps
an appropriate definition ceould be provided. Suffice it to say
that even though a fellow attorney was informed by you that any
State Tax Department employvee above the level of ¢lerk or secretary
is considered a "pelicy maker,” a mere superviscr should not be
deemed To be a policy maker or to possess non-ministeriazl authority
sufficient to be subjected to the prohikition reguirements sclely
onn the basis of being a supervisor. The prohibkition should apply
to those employees who are 1in the position of making decisions
respecting specific taxpavers. As a result, I hereby request a
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full and complete explanation as +to why I am even subject to the
prohibition.

Enclosed with your letter of September 26, 1990 was a draft

copy of the proposed Ethics Commission rule on employment. The
Qffice cf the West Virginia Secretary of State indicated the rule
is not in effect. Therefore, the procedures incorporated in the

proposed rule have no legal force or effect.

Both the person who supervises my work, Richaxd E. Beyle, Jr.,
Director of +the Legal Division of the Department of Tax and
Revenue, and an attorney whese work I supervise, Robert B. Wilson,
have been granted waivers whicli are not conditicned upon the
acceptance of the proposed procedures. Tc deny me a waiver which
is identical to those granted Mr. Boyle and Mr. Wilson is to deny
me equal protecticn cf the laws of this State and cf the United
States. Even an otherwise constitutional law will be held to be
unceonstitutional when unegually applied. If in fact I am subject
to the prchibition, I hereby request the Ethics Commission grant me
the same unconditional walver, or exemption, as that granted Mr.
Beyle and Mr. Wilson. .

It appears the Ethics Commission is attempting to use fully a
preoposed rule which not only has ne legal force and effect but
which alsoc on its face blatantly deprives public employees of their
constitutional rights. It is unconstitutionally wvague in that key
terms are not defined, thus permitting arbitrary and capricious
interpretation and application of the law. Because 1t preohikits
any contact between a public emplovee and a "regulated person” when
such c¢ontact relates to the availability of employment, the
proposed rule violates individual freedom of speech which is
protected by the First Amendment to the Constitutien of the United
States of America. Only if an employee agrees to comply with the
rrocedures in the proposed rule is he permitted to exercise his
First Amendment rights. The exercise of First Amendment rights may
net ke restricted in such a manner.

Integrity in government cannot be secured by sguashing
individual rights because government is required te protect those

rights. It is irrelevant whether the individual whose rights are
being restricted 1is a puklic employee or an individual in the
private sector. Their respective freedeoms are identical.

Public employees in general, and I specifically, do not enjov
a financial position which allows termination of employment pricr

to seeking other employment. However, that action is regquired cof
any public employee who refuses tc comply with the procedures
provided in the proposed rule. Such an econcmic bar 1s tantamount

to inveoluntary servitude. Additionally, on a more realistic basis,
many superviscrs when Informed that an emplovee 1is seeking
employment elsewhere will react in &4 negative manner and that
attitude may very well continue even though the employse does not
leave. Such attitudes will certainly have a chilling effect on
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those employvees who desire to improve their respective economic
conditiocn.

The conditicons imposaed under the propesed rule surpass the
restricticens imposed in West Virginia Code § 6B-2-5. However, the
statute suffers freom the same constitutional infirmities as those
which affiict the prepeosed rule. It is my opinion, as well as that
of .several other attorneys, that neither statute nor rule could
withstand a legal challenge. The exclusive authority to define,
regulate and control the practice of law 1s vested in the West
Virginia Supreme Court of Appeals. State ex rel, Frieson v. Isner,
W. Va., 285 S.E.2d 641 {(1981). Thus, in addition to its many other.
constitutional defects, the statute and rules thereto violate the
separation of powers requirement of Article V, § 1 of the West
Virginia Constitution.

If I am subject to the prohibiticn, I once again request an
unconditional exemption from the prohibition. Failure to grant the
request for such exemption will leave me nc choice but to take
appropriate legal action. Due to. vour failure to provide a valid
exemption in a timely manner, I was unable to even contact 2a
prospective employer for the nonlegal position for which I sought
the exemption. As a result, my causes of action includes not only
numerous constitutional grounds, but economic damage as well.

tyuly yours,

%;7

Jchn E. bMont
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