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SERIES b5
HEARING PROCESS

158-5=-1 General

1.1 Scope--The following procedural rules and regulations set
forth the practice and procedure established by the West Virginia
Ethics Ceommission for carrying out its responsibilities in the
administration and enforcement of the West Virginia Governmental
Ethics Act, (hereafter referred to as the "Act") West Virginia Code
section one, article one, chapter six-B, et seq.

l.2 Authority-- W.Va. Code 6B-2-1(e)

1.4 Effective Date--
1.5 Order

1.6 If a majecrity of the investigative panel fails to find
probable cause the proceedings shall be dismissed by order of the
investigative panel.

1.7 The Commission order shall be signed by the majority
memkbers of the panel and copies of the order sent to complainant
and respeondent within three days of signature.
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1.8 If a majority of the investigative panel finds probable
cause to believe that a viclation under the Act has occurred an
order shall ke signed by a majority cof the panel members.

1.9 The majority members shall sign the order directing the
Commission staff to:
(a) prepare a statement of charges;
(b) assign the matter for hearing either to
the Commission panel, or a hearing examiner; and
(c) schedule a hearing within ninety (90) days after the
daté of the order.

158=-5=-2 Notice of Hearing

2.1 The Executive Director shall at least eighty (80) days
prior to the date of the hearing serve respondent by "certified
mail, return receipt recuested a notice of the hearing.

2.2 The notice shall contain:
(a) a statement of the charges,
(b) hearing date,
(¢) hearing time, and
(d) place of hearing.

*%*-5-3 @General

3.1 The Ccmmission members who have not served as members cf
the investigative panel in a particular case may act as the hearing
panal to adjudicate the case.

3.2 The Commission may by a majority vote decide to assign
and employ an impartial hearing examiner to preside over the case.

3.3 The scheduled hearing may be continued only upon a
showing of good cause prior to the hearing or at the convenience
and on motioh of the Commission members who will be adjudicating.

3.4 X complainant may be assisted by a member of the
Commission staff affirmed by the Commission after a determination
cf probable cause. . :

3.5 The hearing proceedings shall be electronically recorded.
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3.6 The cost of preparing a transcript of the hearing shall
be borne by the party regquesting it. ,

3.7 However, upon a showing of indigency by the respondent
the Commission may provide a transcript of the hearing without
charge.

158-5-4 Hearing Examiners

4,1 The gualifications of the hearing examiner shall, where
applicable, be guided by the Judicial Code o©f Ethics.

4.2 The hearing examiner shall not reside in the same county
as either the respondent or if applicable, the complairant.

4.3 The hearing examiner will be selected by the chalrperson
of the Commission, subject to approval at the next meeting by a
majority vote of the Commission members present and veting.

4.4 The hearing exanminer presiding at a hearing may:

(a} administer oaths and affirmaticns

(b} compel the attendance c¢f witnesses

(c) compel the producticn of documents

(d) examine witnesses

(e) rule on cffers of prooct

(£) rule on evidentiary matters

(g) regulate the course of the hearing

(h) held conferences for the setilement or
simplification of issues by consent of the parties
dispose of procedural regquests or similar matters
accept stipulated agreements
take other action authorized by the Ethics
Commission consistent with the provisions cf the
Act
(1) continue the hearing date upon metion of the

respondent or Commission where gooed cause is shown.

(1
(3
(k

4.5 Following the fifteen (15) day pericd after the hearing
reserve to the parties to submit propesed findings of fact, the
hearing examiner shall prepare his cor her own proposed flndlngs of
fact, make coples of the findings available to the parties, and
submlt the entire findings of the hearing examiner and the entire
record tc the Commission for £inal decision.




4.6 Where the Commission members act as the hearing panel the
chairperscn shall select one member tc preside over the hearing and
carry out the duties set forth in Rule 4.4 except that all members
will vote on the final decision and sanctions to be imposed, if
any.

158-5=-5 Prehearing Discovery

5.1 Exemptions from Discovery--Information which is exempt
from discevery includes, but iz not limited to the following:

(a) any record, report, memorandum, Or communication
dealing with the internal practice, policy and procedure of the
Commission.

(b) any record, report, menorandum, or communication of
the staff or member regarding the institution, progress or result
of an investigation of either a verified or unverified complaint.

(¢} the work product of an investigator or other staff
member made in the course of an investigation of a verified or
unverified complaint, or in preparation for an investigative panel,
or in anticipation of or in preparation for a hearing on the
complaint. :

(d) any menorandum, statement or mental Iimpression
prepared or directed to be prepared by legal counsel to the
Commissicn.

(e) the identity of a confidential informant unless he is
the complainant or will be a witness for the Commission at the
hearing.

5.2 Prehearing Discoverv--The folleowing evidence shall be
exchanged within sixty (60) days of the mailing and receipt of
notice of the hearing tc the respondent:

. (a} reports of experts to be used at the hearing;
(b) list of witness names and addresseés as avalilable to
be used at the hearing;
(¢) copies of documents to be used at the hearing; and
(d) inspecticn of tangikle ckjects tec be used at the
hearing.
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5.3 Witness Statements--At least seven (7) days prior to the
hearing the parties shall exchange written and signed statements,
tape recorded statements, and statements adopted by individuals who
will be witnesses at the hearing which are within the respondent’s
or Commission's possession.

5.4 Failure +to. comply with Rule 5.3 and produce such
statements in a timely manner will result in the bar of that
witness' testimony unless .good cause can be shown and the hearing
examiner or Commissicn panel allows the witness' testimeny.

5.5 Production of Witnesses--Each party is entitled to compel
through subpoena the attendance of any witness whose testimony may
be relevant and material, except that 2 party is not entitled to
the presence of a witness who is desmed unavailable. A witness
shall be deemed unavailable in, but not limited to the following
situaticns:

(a) The witness is not subject to compulsory process in
West Virginia by reason of non-residence within, or prolonged
absence from the State of West Virginia;

(b) The witness refuses to testify despite an order to do
s0o;

(¢} The witness claims by sworn affldavit a lack of
memory of the subject matter;

(d) The witness is unable to be present or to testify at
the hearing because of an existing physical or mental illness or
infirmity:

{e) The witness is absent from the hearing and the
requesting party is not _at fault, could not have prevented the
unavailability, and demcnstrates that all reascnable measures to
secure the presence of the witness have been taken, including the
timely request for and service of a subpoena as reguired by these
rules and regulations as set forth below. -

5.6 Witness fees--Where a subpcena is issued at the instance
of a party to the hearing, the cost of sarvice, witness and mileage
fee shall be borne by the party at whose reguest the subpoena is
issued, at the same rate as are paid witnesses in state circuit
court proceedings.

5.7 Expert Witness fees--The party who uses an expert witness
at the hearing shall be responsible for payment of the appearance
fee, of such witness. _
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5.8 The presence,of a witness may be obtained by the issuance
of a subpoena reguiring the attendance of such witness at the
designated place, time and hearing date.

5.9 A subpcena for a witness may be issued by the Executive
Director upcn the written applicaticen ¢f any party.

5.10 It shall be the responsibility of the party requesting
the issuance of a subpoena to serve the subpcena on a witness by
personal service or certified mail.

5.11 Production of Docurents--Each party 1is entitled tc
compel through a subpoena duces tecum the production of documents
which are relevant and material to the hearing.

5.12 A subpoena duces tecum may be issued by the Executive
Director upon written application of any party.

5.13 It shall be the responsibility of the party requesting
the issuance of a subpoena duces tecum to serve the subpoena on the
authorized records custodian by certified mall or personal service.

5.14 Depcsitions—--Although the hearing process is for the
purpose of the develocpment of evidence and should be used to the
maximum extent possible, depositions may ke cbhtained and used for
evidentiary purpcses.

5.15 Evidentiary objections may be made on the reccord during
any deposition or at the time the deposition is offered into
evidence.

5.16 It is not necessary that a hearing examiner .or.
Commission panel be present at the deposition.

5.17 A party may be permitted to take a deposition of a
witness, within or withcout the State of West Virginia upon written
request to and approval by the hearing examiner or Commission
panel. A recquest for deposition shall contain:

(a) the name and address of the person whose deposition
is regquested:;

{b) a brief statement of the matters on which the person
is to be examined; and

(c) a brief statement of the reascns for taking the
depositicon in lieu of eliciting testimony at a hearing.
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5.18 If approval l= granted for the deposition by the hearing
examiner or Commission panel, reasonable notice shall be given to
the person deposed, all parties and their counsel of record.

5.19 DNotice shall be in writing and contain the date, time
and place of the deposition, as well as the name and address of
each person to be deposed.

5.20 The cost of court reporter services, witness fees and
expenses shall be borne by the party taking the deposition.

5,21 Such depeosition shall be taken in the manner proscribed
by laws of West Virginia for taking deposition in civil cases in
courts of record except as set forth in these regulations.
158=-5-6 Hearing Procedure

. 6.1 Evidence--The West Virginia Rules of Evidence shall be
used in the hearing.

6.2 Representation--Any party toc a hearing shall have the
right to be represented by an attorney duly gualified to practice
in the State of West Virginia.

6.3 The respondent may appear without counsel and represent
himself at the hearing. The hearing Examiner or Commission panel
shall insure the respcndent does not desire to cbtain counsel and
understands that he is representing himself in =z serious matter
which could result in his being sanctioned or fined.

by—5%9%&—6%—&%%%%%&@-%%5%%L -

6.4 Lay Representative--2 respondent may not be represented
at a hearing by a spokesperson, lay representative or anycne else
not licensed or authorized to practice law in the State of West
Virginia.




6.5 conduct at Hearings--All parties +to hearings, their
counsel, and spectators shall ceonduct themselves in a respectful
manner. Demonstrations cof any kind at hearings shall not be
permitted. The hearing officer or hearing Commission panel
representative may, in his discretion, recess or continue any
hearing in which the parties, attorneys, witnesses or spectators,
conduct themselves in a disrespectful, disorderly or contemptuous
manner which interferesz with or prevents the proper conduct of such
hearing. :

6.6 Testimony Under Oath--All testimony to be considered by
the hearing examiner or the Commission panel at the hearing shall
be by sworn or affirmed testimony.

6.7 The purpcse of the hearing shall be tc further inguire
into the matters set forth In the statement of charges, and to
record evidence and arguments in support of same and in opposition
thereto, sc that the commission mav determine all issues.

' .
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6.8 Members of the Commission and its officers, agents and
employees ghall be competent to testify at the hearing as to
material and relevant matters: Provided, That no member of the
Commission whe testifies at such hearing sheall thereafter
participate in the deliberations or Jdecisions of the Commission
with respect to the case in which he or she so testified.
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6.9 Each party shall have the opportunity to make a brief
opening statement setting forth the evidence it intends to prove.

.
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6.10 Initially the Commission or complainant shall present
competent and relevant evidence, including testimony, documents or
otherwise in procf of the statement of charges.

6.11 The respondent may present comppetent and relevant
evidence following the <conclusion of the Commission or
complainant's case.

12 FPollowing—the prezeptation ef respondentlo—aiidence—the
eemmiss&eﬁ—ef—eeﬁp%a&ﬁaﬁ%—E%@%%—ha%e—%%e—x&g%%—%e—sﬂb?&%—%eb&%%a%

6.12 Fach party shall have the right to cross-examine any
witness who testifies.

6.12 Follcwing the presentation of respondent's evidence the
Commission or complainant shall have the right to submit rebuttal
evidence.

6.14 Pollowing the presentation of all evidence both parties
shall have the right to offer oral argument to summarize the
evidence presented, not to exceed ten (10 minutes £for each
presentation.

I M~ =S
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6.15 Marking of Exhibits--All exhibits cffered into evidence
shall be labeled and marked as either "Complainant Exhikit," or
"Respondent Exhibit™,

6.16 All exhibits offered intc evidence, or copies thereof,
shall be appended tc the record of proceedings, and if any exhibit
is nect susceptible to attachment or copying either a photograph,
facsimile, or description of such exhibit may be substituted.

: ._'; ] ',3"&“" . 1
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6.17 The hearing Examiner or Commission panel may order
witnesses secuestered upon its. own motion or of the parties.

6.18 DPresence of recspondent--Respondent is .entitled to be
present and to present evidence at the hearing:; however, the taking
of evidence and a final determination of the issues by the hearing
exaniner or Commissicn panel shall not ke prevented, and the
respondent shall be considered to have wailved the right to be
present if:

(a) after being notified of the date, time and place of
hearing he does not appear, absent a showing cof geced cause, or

(b} after being advised by the hearing examiner or
Commission panel that disruptive conduct will cause removal from
the hearing he persists in conduct which is such as to justify his
exclusion from the hearing.
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158-5-7 Findings of Fact; Briefs

F—1—Fither pakty may—cubrit propeosed—Sindings—ef—factor—=
brief containing arcumentond conciusion oftaw—withinfifteen{35;
daps—from—the—ecenclusieorn—of thehearing.

7.1 Either party within fifteen (15) days from the conclusion

of the hearing may submit proposed findings of fact or a brief
containing argument and conclusion of law.

7.2 Following the fifteen (15) day period after the hearing
reserve to the parties to submit _proposed findings of. fact, the
hearing examiner shall prepare his or her own proposed findings of
fact, make copies of the findings available to the parties, and
submit the entire findings of the hearing examiner and the entire
record to the Commission for final decisiocn.

7.3 If the Commission members acted as a hearing panel then
each party shall supply each member with a copy of the proposed
firdings of fact and any brief submitted.

Ford—Tindings—of faot—shall be limited—te—the facts—admnitied
inteo—evidence ot thehoaring—or made—part—ef—the-recerdr
7.4 The original proposed findings of fact and brief shall be

filed with the West Virginia Zthics Commission at 1207 Quarrier
Street, Charleston, West Virginia 23301.

7.5 Findings of fact shall be limited to the facts admitted
intec evidence at the hearing or made part of the record.
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158-5-8 Record

8.1 The exclusive record for decision by the hearing examiner
or hearing panel shall ke:
(a) the transcript or recording of testimeny at the
hearing:
(b) exhibits introduced into evidence at the hearing:
(c¢) all documents filed in the proceeding, and
. (d) the proposed findings of fact submitted by the
parties. -

8.2 A party permitted by the Commission to take and file an
evidentiary deposition, or ctherwise exercise discovery may make
that part of the record.

158-5~9 Final Decisicn
9.1 If the hearing was held bhefore a hearing examiner the

Commission shall have forty-five days (43) within receipt of the
entire recoerd toc make a final decision.

9.2 If the hearing was held befcre the Commission hearing
panel they have shall twenty one (21) days following receipt of the
entire record to make a final decision.

9.3 All final decisions must be in writing and copies mailed
within three days of the final decision by certified maill, return
recelipt reguested, marked "Addressee only, personal and
confidential" to:

(a) the respondent, and
(b) complainant, if any.

8.4 The final decision will be signed by at least a majority
of the Commission hearing panel.
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9.5 The Executive Director of the Commission shall file the
original final decisicn with the Secretary of State within three
dayvs of entry by the Commission.

158=5=10 Sanctions

10.1 A decisicn to impeose sanctions must be approved by at
least six members of the Commissicn.

10.2 Memberz of the Commission shall recuse themselves from
a particular .case upon their own motion with the approval of the
Commissicn or for good cause shown upon mcoticon of a party. The
remaining members of the Commission shall by majority vote, select
a temporary membker of the Commission to replace a recussad member.

. %eT%—4@%}4&%&&3ﬁﬂfﬁ%ﬁﬁﬁhéﬁpese~eﬁeq&&ﬁﬁﬁﬂ%fﬁ%4kmrée%%ewéﬁg

10.3 The temporary replacement for a recused Ceomnission
member shall be selected from the public at large, without regard
to any regquirement of prior governmental experience, pclitical
affiliation or residence in a particular congressional district.

10.4 The Commission may impose one or more of the fellowing
sanctions:

{(a) public reprimand;

(k) cease and desist order:

{c) order restitution for money, thing of value,
or services taken or received in viclation of the Act;

(&) fines noct to exceed one thousand dcllars per
violation; and

{e) recommend to the appropriate governmental bedy that
respondent be terninated from employment or be removed from office.
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10.5 The Commission may institute civil proceedings in the

circuit court of the county wherein a vioclation occurred for the
enforcement ¢f sanctions.
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10.6 Respecndent and comglalnant. may submit a memorandum
regarding proposead appropriate sancticns toc be placed upon
respondent within 15 days following the date of the final decision.

. . .
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10.7 Twelve copies of the memcrandum must ke filed with the
Executive Director of the Commission who will distribute it to
Comnmission memkers for thelr review before imposing sanctions.

10.8 The Commission members shall sign and issue in writing
the sanctions impecsed upon respondent within thirty days of the
date of the final decision and file with the Executive Director of
Commissiocon.

10.9 The Executive Director or his designee will mail by
certified mail, return receipt reguested a copy of the written
sanctions to respondent and complainant.

158-5-11 2Appezal

Decisicns o©f the Commission iInvelving the issuance of
sanctions may be appealed to the circuit court of Xanawha County,
West Virginia, or to the circuit court of the county where the
violation is alleged to have occurred, only by respondent and only
upon grounds set forth in section four, article five, chapter
twenty-nine of the West Virginia Code.
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158-5-12 Costs Assessed Against Complainant

12.1 If the hearing exaniner or Commission hearing panel
finds in favor of respondent and that the complaint was brought or
made in bad faith the Commission shall order complainant to:

(a) reimburse reasonable actual costs incurred by
respondent; and/or - - . -
. (b) pay reasonable attorney fees incurred by respondent.

12.2 Respondent shall also have a cause of acticn and be
entitled to compensatory damages, punitive damages, costs, and
attorney fees for a complaint made or brought in bad faith.

158-5-13 Criminal Referral

13.1 A hearing examiner, investigative panel, or Commission
menber may bring before the full Commission a factual situation
where it appears that a criminal violation may have been committed.

13.2 If after a discussion of the facts eight (8) members of
the Commission wvote that probable cause exists to kelieve a
criminal wviolation has occurred, the matter shall be referred to
the appreopriate county prosecutor with a recommendation teo initiate
a criminal investigation. '

13.3 The appropriate county prosecutor shall be Kanawha
County 1if the referral invelves a legislator and the alleged
violaticon cccurred in Kanawha County.

. 13.4 If the criminazl referral doces not pertain te a
legislator and did not occur in Kanawha County the appropriate
county prosecutor shall ke where the alleged violation occurred.

13.5 The county prosecutor's office shall have sixty (60)
days after receiving a referral letter from the Commission's legal
ccunsel to advisge the Commission in writing whether:

(a) it believes a criminal violation has been committed
by this or other individuals, and

(b) 1f it would be akle and willing to prosecute this
matter.

i3.6 The ethics proceedings or investigaticen by the
Commission shall be held in abeyance until the conclusicn of the
referral proceaedings. -

13.7 It shall remain confidential and nct be disclosed that
the Commissicn has referred this matter for criminal investigation.
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3.8 If elght (8) of the Commission members do not vote to
refer such matter for criminal investigaticen and find that a
criminal wviolation has not occurred, the Commissicn shall remand
the nmatter to the investigating panel, hearing examiner, or
Commissicn hearing panel for further proceedings.

SUBMITTED BY: ,%f%ﬂ %f TW/M
) Lee/ Feinbery, Chairmai
Etfilcs Commission

PATE FILZD: February , 1980
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TO: Bob LaMcnt

AGENCY: _Ethics Commission

FROM: JUDY COOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION

DATE: July 6, 1982

TEE ATTACHED RULE RECENTLY FILED BY YOUR AGENCY HAS BEEN ENTERY™
INTC OUR COMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WI-
ANY CCRRECTIONS. IF THERE ARE NO CORRECTICNS, PLEASE SIGN TH.
MEMO AND RETURN IT TC THIS OFFICE. YOU WILL BE SENT A FINAL
VERSION OF THE RULE FOR YQOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: 5 TITLE: 158 Ethics Commission

* THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGNED: _

TITLE OF PERSCN SIGNING:

DATE:
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* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CCRRECTIONS HAVE BEEN MARKED

SIGNED: ’127 <77 :212);vm~

L

TITLE OF PERSON, SIGNING: &DUL_LSS'L

DATE : 7 /il'/‘h

NOTE : IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON.




