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Tezmlamanion o aEgve ssuimatas:

These rules will repezal and replace existing procadural rules
seriass 3,4, and 5 which govern the complaint adjudication process.
There will be no net increase or decrease from the costs of existing
procedures.

Cojeczives of Chasa Tulss:

The purpose of these rules is to set forth the rules of practice
and procedure governing the Commission's processing and adjudication

of complaints.
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SUMMARY
TITLE 158 LEGISLATIVE RULES

SERIES 3, COMPLAINTS, INVESTIGATIONE, AND HEARINGS

These propcsed legislative rules will repeal and replace
existing procedural rules, Series 3, 4, and 5, on the same subject
matter. These rules set forth the procedures for the filing of
complaints with the commission, the initial handling of such
complaints, and the conduct of investigations. They also set out
the hearing procedures to be followaed during the administrative
adjudication of complaints where probable cause of a viclation of
the Ethics Act has been found.




TITLE 158
LEGISLATIVE RULES FOR THE
WEST VIRGINIA ETHICS CCOMMISESION 57

o7

SERIES 3
COMPLAINTS, INVESTIGATIONS, AND HEARINGS

158=3=1 General Provisions

1.1 Scope--These legislative rules and regulations set forth
the practice and procedure established by the West Virginia Ethics
Commissicn for «carrving out its responsibilities in the
administration and enfcrcement of the West Virginia Governmental
Ethics Act, (hereafter referred to as the "Act"™) West Virginia Code
section one, article one, chapter six-B, et seq.

1.2 Authority-- W.Va. Code §§6B-2-1(2) and 6B-2-4
1.3 Filing Date--
1.4 Effective Date--

1.5 These Rules repeal and replace Title 158 Procedural Rules
of the West Virginia Ethics Commission, Series 3 Complaints, Series
4 Investigative Panel, and Seriles 5 Hearing Process. -

158=3=2 Verified Complaints

2.1 A verified complaint is one written and duly verified by
cath or affirmaticn before a notary public.

2.2 & duly verified complaint must be filed with the Ethics
Commission, at +the Litten Building, 1207 Quarrier Street,
Charleston, West Virginia 25301.

2.3 The Executive Director or his designee shall within three
days of receipt in the office of the Commission acknowledge the
complaint by first class mail.

158=-3=3 Investigative Panel

3.1 The chairperson shall appoint three (3) Commission
members within fourteen (14) days of receipt in the office of the
Commission o¢f a verified complaint to act as an investigative
panel.

3.2 The investigative panel shall not be composed of all
members of the same pelitical affiliation. Complaints shall be
assigned to investigative panels on a rotation basis so that the
caseloads of the investigative panels shall be as egqual as
possible. : .




3.3 The investigative panel must first determine whether the
allegations stated in the complaint, if taken as true, weculd
constitute a violation of the Act.

3.4 If two members of the investigative panel determine that
the complaint is insufficient in this regard then the investigative
panel shall dismiss the complaint by ocrder.

158-3-4 Nctice of Investigation

4.1 If +the Iinvestigative panel determines that the
allegations o©of the complaint, if <taken as true, cocnstitute a
potential vielation of the ACt, then the Executive Director or his
designee shall give notice of a pending investigaticn (Notice of
Investigation) by the panel to the complainant and respondent.

4.2 The Notice of Investigaticn, accompanied by a copy of the
complaint, shall be mailed tc the parties and be sent to the
respendent by certified mall, return receipt requested, marked
"2addresses only, personal and cenfidential.™

4.3 The Notice of Investigation shall describe respondent's
conduct which is the basis £for the alleged violatiocn of law.

4.4 The Notice of Investigaticn shall advise the respondent
that the purpcse of the investigaticon is to determine whether
probable cause exists to believe a viclation c¢f law has occurred
which may subject the respondent to sanctions by the Commission,
criminal procsecuticn by the state, or c¢ivil 1liability as
apprepriate. )

4.5 The Notice of Investigatiocn shall alse inform the
respondent that he cor she has the right to appear and make an oral
respcnse before the investigative panel if he or she reserves the
right to make an appearance in writing within 15 days of the date
of nctice.

4.6 The Nctice of Investigation shall alse inform the
respondent that he or she may respond in writing toc the Commission
within thirty (230) days of receipt of the notice, which time may be
extended bv the Chairman of the investigative panel upon good cause
shown by respondent.

4.7 The Notice of Investigation shall also advise the
respondent that his or her failure cor refusal to respond to a fact
or allegation is not taken as an admission.

158-3-5 Investigation

5.1 The investigative panel has forty five (45) days
follewing the mailing of netice of investigation to consider:
(a) The allegaticns raised in the ceomplaint, or the

Commission's inquiry:
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(k) Any timely received written response of respondent;

(c) Any coral response received from the respondent;

(d} Other competent, relevant evidence submitted by any
person to the Commission: and

(e) Other competent, relevant svidence gathered by the

Commission.

5.2 If the respondent requests an appearance bkefore the
investigative panel, the investigative panel chairman will schedule
a meeting te be held after the time has passed for respondent to
file a written response {within 3¢ days after notice of
investigation received by respondent). Respondent, his counsel,
legal counsel to the Commission and the Commission investigator(s)
may be present at the meeting.

5.3 The respondent will have thirty minutes to make an oral
respense or statement of defense to the charges cor allegation
contained in the complaint. The investigative panel in its
discretion may allow the respondent additicnal time for the oral
respcense.

5.4 The panel may seek additional probative information f£rom
the respondent as 1s necessary for its investigation.

5.5 The Ethics Commission and investigative panel may issue
subpoenas as is necessary and any subpceena issued has the same
effect as one issued by a circuit court ¢f the state.

5.6 Enfcrcement c¢f any Commission subpoena may be had upon
application teo a circuit court of the county in which <the
investigative panel is conducting its investigaticon, through the
issuance of a rule or an attachment against the respondent in a
contempt case. :

158-3—-6 Confidentiality requirements

6.1 All matters or information received by the Commission and
investigative panel relating to a complaint, including the identity
of the complainant and respondent must be kept confidential except
as otherwise provided by the Act or this Rule.

6.2 I the respondent agress in writing tc such a release,
any information relating to a complaint or an investigation may be
disclosed t¢ the public at any time.

6.3 Upcon a finding that probable cause exists to bealieve that
there has been a viclation cf chapter six-B ¢f the West Virginia
Code, the complaint and all reports, records, non-privileged and
non-deliberative material introduced at any probabkle cause hearing
held pursuant to the complaint are thereafter not confidential:
Provided, That confidentiality of such information shall remain in

3




full force and effsct until the respondent has been served by the
commission with a copy of the investigative panel's order finding
probable cause and with the statement of charges.

5.4 After a finding of prckakle cause any subsedquent hearing
held for the purpose of receiving evidence or the arguments of the
parties or thelr representatives shall be cpen to the pubklic and
all reports, reccrds and nen-deliberative materials introcduced into
evidence as well as the commissicn's orders, are not confidential.

6.5 The complaint as well as the identity of the complainant
shall be disclcsed to a perscén named as respondent in any such
coemplaint filed with the commission immediately upon such
respcndent's request.

6.6 The commission shall disclcse the complaint and all
reports, records, non-privileged and non-deliberative material
whare the commission is otherwise regquired by the provisicns of
this chapter tc disclose such informaticn or to preceed in such a
manner that disclesure is necessary and reguired to fulfill such
regquirements.

6.7 No present or former Commissicn member or employee may
knowingly and improperly disclese any confidential information
acquired by him in the course of his official duties.

6.8 The Commission may order a persecn filing a complaint to
be bound te confidentiality if the Commission makes a finding that
there 1s a zreasconable likelihocod that the dissemination of
information regarding a pending or imminent proceeding will
interfere with a fair hearing or otherwise prejudice the dJdue
administraticon of justice. : ,

158-3-7 PFindings of Probable Cause

7.1 If a majority of the investigative panel fails to find
probable cause the proceedings shall be dismissed by order of the
investigative panel.

7.2 The Commission crder ‘Shall be signed by the majority
members of the panel and copies ¢f the crder shall ke sent to
complainant and respcndent within three davs cof signature.

7.3 If a majeority of the investigative panel finds prokable
cause to kelieve that a vieclaticn under the Act has occurred the
majority members of the investigative panel shall sign an order
directing the Commission staff to prepare a statement of charges
and to schedule a hearing within ninety (90) days after the date of
the order.

158=-3=-8 Notice of Hearing




8.1 The Executive Director shall, at least eighty (80) days
prior to the date of the hearing, serve respondent by certified
mail, return receipt requested a notice of the hearing.

8.2 The notice shall contain:
(a) a statement c¢f the charges,and provide the date,
time, and place of the hearing.

1538-3-9 Continuances

S.1 The scheduled hearing may ke continued only upon a
showing of goOd cause pricr o the hearing or at the convenience
and on motion o©f the CommlsSLOn members who will make up the

hearing board.
158~3-10 Hearing Bcard and Hearing Examiners

10.1 The Commission members whe have not served as members of
the investigative panel in a particular case shall comprise a
hearlng' board responsible to adjudicate the case. 2 hearing
examiner, employved by the Commission shall preside at the taking of
avidence at the hearing, unless the hearing board shall order that
it will both preside at the taking of evidence and adjudicate the

case.

10.2 The qualifications cf the hearing examiner shall, where
appllcable, be guided by the Judicial Code of Ethics. Hearinq
examiners must be attorneys licensed tc practlce in West Virginia,
with a minimum of three vears'® experience in the practice of law.

10.3 The hearing examiner shall not reside in the same cocunty
as either the respondent or, 1f applicable, the complainant.

10.4 The hearing examiner will be selected by the chairperscn
cf the Commission, subject to appreval at the next meeting by a
majority vote of the Commission members present and voting.

10.5 The hearing examiner presiding at a hearing may:
(a) administer oaths and affirmations

(b) compel the attendance of witnesses
(c) compel the production of documents
(d) examine witnesses

(e} rule con offers of proct

(f) rule on evidentiary matters

(g) regulate the course of the hearing

(h) held conferences for the settlement or
simplification of issues by consent of the parties
dispecse of procedural regquests or similar matters
accept stipulated agreements

take cther action authcrized by the Ethics
Commission consistent with the prov151ons of the
Act

et Mt e
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(1) continue the hearing date upon motion c¢f the
respendent or Commission where gooed cause is shown.

158-3=~11 Disgualificaticn of Hearing Examiners

11.1 A party seeking the disgualification of a hearing
examiner must file a written, verified motion stating the facts and
reascns for disgualification. The metion should ke filed at least
thirty days priocr to a scheduled hearing or state, with
particularity, why 1t is filed later.

11.2 The hearing examiner may disgualify himself without a
hearing or may refuse to do so and inform the parties that a
hearing will be necessary.

11.2 A member of the investigative panel assigned tc the case
shall be appointed by the Commission chairman to hear and decide a
motion for disqualification. The hearing shall be held nc socner
than three days and no later than seven days after the moticn is
filed, unless the parties agree to a shorter or longer time frame.

11.4 The moving party shall be permitted to make a full
record. The costs thereof, including the cost of court reporter
services, witness fees and expenses shall be borne by the moving
party unless the moving party prevails on the motion or makes a
showing of indigency.

11.5 The investigative panel member assigned to hear the
motion for disgualification shall issue a written decision on the
motion as socn as practicable, but no later than seven days after
the moticon was heard. If a motion is granted the Commission
chalrpersen shall appeint a new hearing examiner neo later than
seven days after the decision on the meoticn is received. If the
motion is denied the hearing examiner shall proceed to hear the
case within the time frame set forth in the notice of hearing or,
if necessary and upon a showing of gocd cause, shall reschedule the
hearing to a later date.

11.6 The decision on the merits of a motion teo disgualify a
hearing examiner shall be considered interlocutery in nature and
not subject to direct or immediate appeal, except that this rule
shall not prohiblt any party from seeking redress by appropriate
extracrdinary remedy.

158-3-12 Prehearing Discovery

12.1 Informaticn which is exempt from discovery includes, but
is not limited to the following:
(a) any record, repert, memcrandum, or communication
dealing with the internal practice, policy and
procedure of the Commission.

&




(b} anyv record, report, memorandum, or communication of
the staff of member regarding the institution,
progress or result of an investigation of a
coemplaint.

{c) the work procduct of an investigator or other staff
member made in the course of an investigation of a
complaint, or in preparation for an investigative
panel, or in anticipation of cor in preparation for
a hearing cn the complaint.

(d) any memorandum, statement or mental impression
prepared or directed to be prepared by legal
counsel te the Commission.

(e} the identity ¢f a confidential informant unless he
or she is the ccmplainant or will ke a witness for
the Commission at the hearing.

12.2 The fellewing informatien shall be exchanged within
sixty (60) days of the mailing and receipt of notice of the hearing
to the respondent: '

(a) reports of sxperts to be used at the hearing;

(b) 1list of witness names, addresses, and telephone
numbers as available to be used at the hearing;

(c} copies of documents to be used at the hearing; and

(d) inspection of tangible objects tc ke used at the
hearing.

i2.3.1 Witness Statements--At least seven (7) days prior to
the hearing the parties shall exchange written and signed
statements, tape recorded statements, and statements adopted by
individuals whe will be witnesses at the hearing which are within
the respondent's or Commissicn's possession.

12.3.2 Failure to comply with secticn 12.3.1 and preduce such
witness statements in a timely manner will result in the bar cof
that witness' +testimony unless good cause can be shown and the
hearing examiner or Commission panel alleows the witness' testimony.

12.4.1  Preduction of Witnesses~-Each party is entitled to
compel through subpoena the attendance of any witness whose
testimeny may be relevant and material, except that a party is not
entitled to the presence cf a witness who is deemed unavailable.
A witness shall be deemed unavailable in, but not limited to, the
following situations:

(a) The witness is not subject to compulsory process in
West Virginiaz by reason of non-residence within, or
prelonged absence from the State of West Virginia;

(b) The witness 1s unable toc be present or to testify
at the hearing because <¢f death or then existing
physical or mental illness or infirmity:

{c) The witness is exempted from testifying by ruling
cf a circuit court on the ground cf privilege frem
testifying. '




12.4.2 Where a subpoena is issued at the instance of a party
o the hearing, the cost of sérvice, witness and mileage fee shall
be borne by the party at whose reguest the subpcena i1s issued, at
the same rate as are paid witnesses Iin state circuit court

proceedings.

12.4.3 The party who uses an expert witness at the hearing
shall be respcnsible for payment of the appearance fee, of such
witness.

12.4.4 The presence of a witness may be ocbtained by the
issuance of a subpoena regquiring the attendance of such witness at
the designated place, time and hearing date. 2 subpoena for a
witness may ke issued by the Executive Director upon the written
applicaticn of any party. It shall be the responsibkility of the
party recuesting the issuance of a subpoena to serve the subpoena
on a witness by personal service or certified mail, return receipt
regquested. :

12.5.1 Preoduction of Deocuments-—-Each party is entitled to
compel through a subpoena duces tecum the producticen of decuments
which are relevant and material toc the hearing. 2a subpoena duces
tecum may be issued by the Executive Director upon written
application of any party. It shall be the responsibility of the
party regquesting the issuance of a subpoena duces tecum to serve
the subpcena on the authorized records custodlan by certified mail
or perscnal service.

12.6.1 Depecsitions—-Although the hearing process is for the
purpose of the development of evidence and should be used to the
maximum extent possible, depositions may be obtained and used for
evidentiary purposes.

i2.6.2 Evidentiary chijecticens may ke made on the record
during any deposition or au the time the deposition is offered into
evidence.

12.6.3 .It is not necessary that a hearing examiner or
Commission panel ke present at the depositien.

12.5.4 A party may be permitted to take a depositicon of a
witness, within or without the State of West Virginia upon written
request to and approval by the hearing examiner ocr Commission
panel. A request for deposition shall contain:

(a) the name and address of the person whose depositicn
is regquested;

(k) a brief statement of the matters on which the
person 1s to be examined; and

{c) a bkrief statement of the reasons for taking the
deposition in lieu of eliciting testimony at a
hearing.




12.6.5 If approval is granted for the depositicn by the
hearing examiner or Commission panel, reascnable notice shall be
given to the person deposed, all parties and their counsel of
recerd.

12.6.56 Notice shall be in writing and contain the date, time
and place of the deposition, as well as the name and address cof
each perscn tec be depcosed.

12.6.7 The cost of court reporter services, witness fees and
expenses shall be borne by the party taking the deposition.

12.6.8 Such deposition shall be taken in the manner
proscribed by laws of West Virginia for taking depositions in civil
cases in courts of record except as set forth in these resgulations.

158=-3=13 Hearing Procedure

12.1 The West Virginia Rules of Evidence shall be used in the
hearing. , -

13.2 A complainant may be assisted by a member of the
Commission staff assigned by the Commissicon after a determination
of prcbable cause. ) '

13.3 The hearing proceedings shall be electronically
recorded. :

13.4 Any party to a hearing shall have the right to be
represented by an attorney duly qgualified tec practice in the State
of West Virginia. A respondent may not ke represented at a hearing
by a spokesperson, lay representative or anycne else not licensed
or authorized teo practice law in the State of West Virginia.

13.5 The respondent may appear without counsel and represent
himself at the hearing. At the beginning o¢f the hearing the
presiding officer shall insure the respondent does nct desire to
cbtain counsel and is thorcughly advised of the sanctions which may
be imposed in the event of a finding that the respondent committed
a material wviolation of chapter six-B of the West Virginia Code.

13.6 .2l1l parties to hearings, their counsel, and spectators
shall conduct themselves 1in a respectful manner. Demecnstrations of
any kxind at hearings shall nct be permitted. The presiding officer
may, in his or her discretion, recess or ccntinue any hearing in
which the parties, attorneys, witnesses or spectators, conduct
themselves in a disrespectiful, discorderly or contempfuous manner
which interferes with or prevents the proper conduct of such
hearing.

13.7 211 testimony to be considered by the hearing examiner.
or the Commission panel at the hearing shall be by sworn or
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affirmed testimony.

13.8 The purpose of the hearing shall ke to further inquire
inte the matters set forth in the statement of charges, and to
reccrd evidence and arguments in suppert of same and in opposition
thereto, so that the commission may determine all issues.

13.8 Members cf the Commission and its officers, agents and
employees shall be competent tce testify at the hearing as to
material and relevant matters: Provided, That no member of the
Commission who testifies at such hearing shall thereafter
participate in the deliberations or decisicns of the Commission
with respect to the case in which he or she so testified.

13.10 Each party shall have the cpportunity tc make a brief
opening statement setting forth the evidence it intends to prove.

13.11 Initially the complainant cr counsel shall present
competent and relevant evidence, including testimony, documents or
otherwise in procf of the statement ¢f charges.

13.12 The respendent cr ccunsel may present competent and
relevant evidence follcocwing the conclusicn of the complainant's
case.

13.13 Each party shall have the right to cross-examine any
witness who testifies.

13.14 TFellowing the presentation ¢f respendent's evidence the
complainant shall have the right to submit rebuttal evidence.

13.15 Following the presentation of all evidence both parties
shall have the right to offer oral argument to summarize the
evidence presented, noct o exceed ten (10) minutes for each
presentation, unless for gocd cause the period is extended by the
presiding cofficer. _

12.16 ALl exhibits offered into evidence shall be labeled and
marked as either "Complainant Exhibit," or "Respondent Exhibit".

13.17 All exhibits cffered into evidence, or copies thereof,
shall ke apprended to the record of proceedings, and 1f any exhikit
is not susceptible to attachment or copying either a photograph,
facsimile, or description of such exhibit may be substituted.

13.18 The presiding officer may order witnesses saguestered
upon his or her own motilon or on the motion of a party.

13.12 .The respondent is entitled teo be present and to present
evidence at the hearing; however, the taking of evidence and a
final determination of the issues by the presiding officer shall
not be prevented, and the respondent shall be considered to have

10




waived the right to be present 1f:

(a) after being notified of the date, time and place cf
hearing he does not appear, absent a pricr showing
of good cause, cr

{b) after being advised by the hearing examiner or
Commission panel that disruptive conduct will cause
removal from the hearing, he persists in conduct
which is such as to justify his exclusicn from the
hearing.

13.20 The cost of preparing a transcript of the hearing shall
be borne by the party requesting it. Upcon a shewing of indigence
by the respondent, however, the Commission may provide a transcript
of the hearing without charge.

158=-3~14 Findings of Fact; Briefs; and Recommended Decislions

i14.1 Either party within fifteen (15) days from the
conclusion of £he hearing may submit proposed findings of fact,
conclusions of law and a brief containing argument.

14.2 If the hearing was held befcre a hearing examiner, the
hearing exaniner shall prepare a recemmended decision following the
fifteen (15) day pericd after the hearing reserved to the partles
to submit proposed findings and argument. The hearing examiner
shall prepare his or her own propcsed findings of fact, make coples
of the findings available +to the parties, and submit the
recommended decisicn along with the entire record to the Commission
for final decisicn.

14,3 If the hearing board presided at the taking of evidence
then each party shall supply the executive directer of the
commission with the criginal copy of the proposed findings of fact,
conclusions of law and any brief submitted. The executive director
shall then supply all members of the hearing board with copies of
any such decuments filed within one day of receipt thereci.

14.4 The original proposed findings of fact, conclusions of
ilaw and brief shall be filed with the West Virginia Ethics
Commission at 1207 Quarrler Street, Charleston, West Virginia
28301. T

14.5  Findings of fact shall be limited to the facts admitted
inte evidence at the hearing or made part ¢f the record and any
facts found through judicial notice.

14.6 The hearing examiner shall have forty five (45) days
from receipt of the proposed decisions and briefs of the parties to
issue a recommended decisicen with findings of fact and cenclusions
of law.

14.7 The parties mav submit briefs t¢ the Commission in
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suppert of or in opposition te the recommended decision within
fourteen (14) davs of recelpt of the recommended decisicn.
158-3=-15 Administrative Record

i5.1 The exclusive record for decision by the hearing

examiner or hearing panel shall be:
(a) the transcript or recerding cf testimony at the
hearing;
(b) exhikits intrcduced intc evidence at the hearing:
(c) all deocuments filed in the proceeding, and
(d) the proposed decisions and any briefs submitted by
the parties.

15.2 A party permitted by the Commission to take and file an
evidentiary depositicn, or otherwise exercise discovery may make
that part cf the record.

158-3-16 COral Argument

If a hearing examiner presided at the hearing, either party
may request an opportunity toc make an oral argument to the hearing
board members prior to their deliberations on the hearing
examiner's reccmmended decision and the imposition of appropriate
sanctions, 1f applicable. Such a regquest must be made in writing
and submitted with the party's brief regarding the hearing
examiner's recommended decision.

158=3=17 Final Decisicn

17.1 If the hearing was held before a hearing examiner the
Commissicon's hearing beard shall have forty~five days (45) within
receipt of the entire reccrd to make a final decision.

17.2 If the hearing was held before the hearing kcard they
have shall twenty cne (21) days feollowing receipt of the entire
record tec make a final decisien.

17.3 All final decisicns must be in writing and copies mailed
within three days of the final decision by certified mail, return
receipt requested, marked "Addressee only, perscnal and
confidential? to: -

(a) the respondent and respondent's counsel, if any,
and
(b} complainant.

17.4 A final decision must be approved by at least six
nembers of the Commissicon's hearing board.

17.5 Members of the Commission shall recuse themselves frem
a particular case upcn theilr own motion with the appreoval of the
Commissicon or for good cause sheown upen metion of a party. The
remaining members of the Commission shall by majority vote, select
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a temporary member of the Commission to replace a recused member.

17.6 The tempecrary replacement for a recused Commission
member shall be a person of the same status or category provided in
subsection b,section cne, article two, chapter six B of the West
Virginia Code as the recused member.

158-3-18 Sancticns

18.1 In its final decision the Commission may impose one or
mcre of the following sahcticns upon the respondent 1f it finds, by
evidence beyond a reasonable doubt, that the charges are true and
constitute a material vieolation of the aAct:

(a) public reprimand;

() cease and desist crder;

(¢} order restitution of money, thing of wvalue,or
services taken or received in violation of the Act;

(d) fines not to exceed cne thousand dollars per

violation; and .

(e) recommend teo the aprropriate governmental body that
respendent be terminated from employment or be
remcved from office.

18.2 The Ccmmission may institute civil proceedings in the
clrcuit court of the county wherein a viclaticon cccurred for the
enforcement of sanctiocons impocsed in its final decisioen.

15-3-19 Appeal

15.1 _ Decisions of the Commissicon inveolving the issuance of
sancticns may be appealed to the circuit court of Xanawha County,
West Virginia, or to the circuit court of the county where the
viclation is alleged to have occurred, only by respondent and only
upcn grounds set forth in section four, article five, chapter
twenty-nine of the West Virginia Code.

158=-3-20 Costs Assessed Against Complainant

20.1 If the Commissicn hearing panel finds in faveor of
respondent and that the complaint was brought or made in bkad faith,
the Commission shall order complainant to: .

(a)} reimburse reascnable actual costs incurred by
respcndent; and/cr

(L) pay reascnable attorney fees incurred by
respondent.

20.2 Respondent shall alsc have a cause o©of acticn and be
entitled tc compensatory damages, punitive damages, <osts, and
attorney fees for a complaint made cor brought in bad faith.

158=3-21 Criminal Referral

i3




21.1. A _hearing examiner, investigative panel, or Commission
member shall bring before the full Commission a factual situaticn
where it appears that a criminal viclation may have been committed.

21.2 If after a discussion of the facts eight (8) members of
the Commission vote that preobable cause exists to believe a
criminal vieclation has occurred, the matter may be referred to the
prosecutor of the county where the viclaticn is alleged to havs
occurred with a recommendation  to initiate a criminal
investigaticn.

21.3 The county prosecutor's cffice shall have sixty (60)
days after receiving a referral letter from the Commissicn's legal
counsel to advise the Commission in writing whether:

(a) 1t believes a criminal viclation has been committed
by this or other individuals, and

(b) 1f it would be able and willing tc prosecute this
matter.

21.4 . The ethics proceedings or investigation by the
Commission shall be held in abeyance until the conclusicn of the
referral proceedings. ' ' 3

21.5 It shall remain confidential and not be discleosed that
the Commission has referred this matter for criminal investigation.

21.6 If eight (8) of the Commissicn members do neot vote to
refer such matter for criminal investigation, the Commission shall
remand the matter to the investigating panel, hearing examiner, or
Commissicn hearing panel for further proceedings.

14




STATE OF WEST VIRGINIA
DEPARTMENT OF ADMINISTRATION
State Capitol
Gaston Caperton '
Governor

Charieston, WV 25308

September 15, 1992

. L
Honorable Ken Hechler
Secretary of State :
Building 1, Suite 157-K
1900 Kanawha Boulevard, East
Charleston, West Virginia

25305
Re:

Ethics Commlission Rule-=--—--158 CSR 3
Dear Mr. Hechler:

Appreoval is hereby given for filing of the enclosed rule
of the .Ethics Commission, 158 CSR 3, entitled "Complaints,
Investigations, and Hearings," in accordance with West Virginia
Cede §5F-2-2(a)(12).

Sincerely,
Chuck Peclan
Secretary
CP:bt
cc:

Richard M. Alker

Chuck Polan
Secretary




