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UESTIONNAIRE

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period; Proposed
Rule, and if needed, Emergency and Modified Rule.)

DATE: July 18, 2005

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROMZ(Agency Name, Address & Phone No Mesﬂﬂ@maEhc&Camnmsmmﬂﬂ_Bmw
Suite 300, Charleston, WV 25301 1838

LEGISLATIVE RULE TITLE:  West Virginia Ethics Commission

1. Authorizing statute(s) citation ~ W.Va_Caode 6B-2-1 et_seq

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:

June 3, 2005

b.  What other notice, including advertising, did you give of the hearing?

None

¢.  Date of Public Hearing(s) or Public Comment Period ended:

July 5, 2005

d.  Attachlist of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached No comments received




e.  Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

0% - 20 - 05

f  Name, title, address and phone/fax/e-mail numbers of agency person(s) to reccive
all written correspondence regarding this rule: (Please type)

Theresa M. Kirk, | egal Counsel
210 Brooks Street, Suite 300

Charleston, WV 25301 1838

tkirk@wvadmin.gov
(304) 558-0664

g. IF DIFFERENT FROM ITEM ‘P, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this

rule: (Please type)

Lewis G, Brewer, Executive Director

Theresa M. Kirk, Legal Counsel

3. If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place
of a hearing for the taking of evidence and a general description of the issues to be
decided.

NAA




Date of hearing or comment period:

N/A

On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached N/A




SUMMARY OF PROPOSED RULE

Title 158, Series 1

The proposed amendments are general revisions to the practice and procedure established by the
West Virginia Ethics Commission for carrying out its responsibilities in the administration and
enforcement of the West Virginia Governmental Ethics Act. These policies and procedures have
not been updated sincel992 and are being revised in order to be consistent with the requirements
of the West Virginia Governmental Ethics Act. The proposed amendments also attempt to
clarify the Commission’s current policies relating to the confidentiality of documents and

communications.




STATEMENT OF CIRCUMSTANCES
Title 158, Series 1

The Legislature amended the West Virginia Ethics Act during the 2005 Legislative Session. The
proposed revisions update and clarify the procedures utilized by the West Virginia Ethics

Commission for carrying out its responsibilities in the administration and enforcement of

the West Virginia Governmental Ethics Act.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: Waest Virginia Ethics Commission

Type of Rule: (X ]legistative [ ]Interpretive [____] Procedural
Agency: West Virginia Ethics Commission

Address: 210 Brooks Street, Suite 300

Charleston, WV 25301 1838

Phone Number: (304) 558-0664 Email: tkik@wvadmin.gov

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure
will have on costs and revenues of state government.

The purpose of the proposed amendment is to generally update the practices and procedures
established by the West Virginia Ethics Commission for carrying out its responsibilities in the
administration and enforcement of the Ethics Act. No fiscal impact is anticipated as a result of the
amendments.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of Proposal 2005 2006 Fiscal Year
Increase/Decrease Incrcase/Decrease (Upon Full Implementation)
(‘Jse “.“) (use 65_66)
1. Estimated Total Cost 0.00 0.00

Personal Services

Current Expenses

Repairs & Alterations

Assets

Equipment

Other

2. Estimated Total
Revenues




Rule Title: West Virginia Ethics Commission

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

Date: 7// ql/ 05

Signature of Agency Head or Authorized Representative

Aﬁfﬁ\% Execu"a'dt pf/en’o,




TITLE 158

LEGISLATIVE RULE -1 B
WEST VIRGINIA ETHICS COMMISSION ILED
SERTES 1 05 UL 20 P 12

WEST VIRGINIA ETHICS COMMISSION

SFFICE WEST VIRGINIA
DgiirCRETARY OF STATE

§158-1-1. General Provisions.
1.1. Scope. -- The—foltowingtegistative This rule sets forth the practice and procedure

established by the West Virginia Ethics Commission for carrying out its responsibilities in the
administration and enforcement of the West Virginia Governmental Ethics Act, (hereafter referred

to as the "Act") W. Va. Code §6=1=t § 6B-1-1 et seq.
1.2. Authority. - W. Va. Code §§ 6B-2-1 and 6B-2-2f2)
1.3. Filing Date. --
1.4, Effective Date. --

1.5. Procedure governed -- This rule governs all practice and procedure before the West
Virginia Ethics Commission (hereafter refetred to as "the Commission").

1.6. Liberal construction -- This rule shall be liberally construed to permit the Commission
to discharge its statutory functions and to secure just and expeditious determination of all matters
before the Commission.

{7. Practice where rule does not govern - In situations where the rule is not applicable the
Commission's or its hearing examiner's discretion shall be exercised in accordance with the

wraditional notions of fairness and justice.

1.8. Severability - If any of this rule is held invalid, it shall not be construed to invalidate any
of the other provisions of this rule.

1.9. Delegation of powers and duties - Except where contrary to the law, the Commission
may delegate any of the powers and duties of the Commission to an employee or agent of the
Commission.
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§158-1-2. Definitions.

2.1.  Allwords definedin chapter six-B of the West Virginia Code have the meanings therein
ascribed to them for the purpose of all legislative rules of the West Virginia Ethics Commission.

The following words have the meanings herein ascribed to them as set forth below:
2+ 2.1.a Fheterm "Act" means the West Virginia Governmental Ethics Act.

22 21b. Fheterm "Chairperson” means the chairperson of the West Virginia Ethics
Commission elected by the Commissioners.

23- 2.1.c. Fheterm "Commissioner” means one (1) of the duly appointed members of the
West Virginia Bthics Commission.

1




fa T, | T b ne . " 1 d.1 ¥l e ol | s e
2 IIC LI Il vYICC IINdILS PUIDUIICI.I LIvely O MMOTIe T UL ULIL COCRITRCTIU UL QEUII\.’)’

P P g | h | .t b+l ot . 4} R i P W I w K . n 1
L }_JLA.DU).I' ter-De-SO IO IAL UL vy UbPUblLlllE LT TTONTL U1 L oteaoItdivs 11iatd, }_JUDI.CIBL; P.I.Uyalu,

& : I 1 -l ol b 41 i P 1 1 P | e
TULUil J.LIDUIPT. luquum.\.,u T AT UIT VLTV ACTCOrES5LAT IV v aéouu_y Ul HULDUJI AENIS O MICT Tasl ”RAIUW 11

1. I oy M £ i s Ju I . ] I T R | I A P
aceress T iIvuUIUl RRLwy Al V.I.lls ST ITOTICCTIT VI Al iay DCTHAL U Y 4 Dlsllbu arraarc eIt vl

£ 41 1 P [ - 1 &l il fal - lat
Ul LI PLADUU WIiroauUIrvuis Ul TS IO TV, el v ILL IS LAJIU.[J.[ULL U]_JU“ TITAII1IAS.

fin D~ ) R Y un 1.0 . " 1 - a1 dala 1 HTY S " ' ol Pl PR
Zoy., rinesieliil 1 craoTar vl vVIvh ITCIT L\.;\.luuuu. U_y trsTrte oAl SUTVILL do 1o TICSLITIRAL 11

Thaaled £ 4l XLL Y WA . n T, | ol o S B Y 4
= O Tyy Lot Y 1151111(1 RS Ororvil L TOCLUILL L.

[ Y AL nl Y UTT . T 1u dal o . . Ta, A | s
o gy (e L g R R TTCALLILE T A e aln v OISO IV TITCIITIAL o CLPPUIUI-UU T aceortalina willl

il o il & A, O 4 W D | 0 2T N ALl Qe
fniiw k}lUVlDlUlID oYY,V UL SUU‘L"‘T\_J.I}LX:\I).

" ~__TY & NTT, : I M It 4l ot ko bt i of £, it ‘ 1.3 L Fan I | [ )
Zn 7. LiGALLl T A S AL L T AITS Lildl DLGLLlLUl_y OITICCTTUTULLIIVAL LY TIryv, v A UL UL

a4 H 3 = doic] b T TP | . s sl £ s Fy) " a1 il A i Al
s Lbl-_lLUJ.CLl O COLRILL U LI PUUJ.I.\.« AL E Jl HGJ.].UL.ILL OUTCT TUITCLIVILS Ul IO U Uy 159 1w \ ] ARV R A B L

58 2.1.d. Fheterm "Meeting" means the convening of the Commission for which a quorum
is required in order to make a decision or to deliberate toward a decision on any matter.

§158-1-3. Meetings.

3.1, Meetings of the Commission may be called by the chairperson, and the chairperson shall
call a meeting upon the written request of three (3) commissioners.

3.2. The chairperson shall send a notice to the Commission members in writing at least seven
(7) days in advance of a meeting setting forth the date. time and place of the meeting
i , except that notice is not required if the date, time, the and place
comsiderationrhave been fixed in a prior meeting.

3.3, The chairperson shall notify the public and the news media by filing with the office of the
Secretary of State a public notice of the each regular or s ecial_meeting for publication in the State

Register at least severrt7) five (5) days in advance of the meeting. The public notice shall contain
the date, the time, the and place of the meeting Tmmmm—bmﬂsr&wcd

34. At least three days prior to the date of the meeting. ana enda for each regular and special

tine shall be made available in the Commission’s office and on the Commission’s website at

meeting

www.wvethicscommigsion.org. An agenda which has been issued at least three days in advance of
2 meeting may be_amended up to two davs before the meeting. These advance notice periods
exclude the day of the meeting. as well as Saturdays. Sundays and lepal holidays.

3-4- 3.5. The provisions of this section shall not apply in the event of an emergency requiring
immediate official action by the Commission.

3-5- 3.6, Meetings that are not concluded in one day may be continued to a set date, time and
place by a majority vote of the Commission members present and voting.

3-6- 3.7. The Commission shall meet in regular session on the first Thursday of each month
or such other date as the Commission may direct.

39 38, The Commission shall convene all regular meetings at the offices of the West
Virginia Ethics Commission, EittorrDButidimneg; 1207-Quarrter Strect—Chartestom, Wrest-Vargnta;
25304 unless otherwise changed by a majority vote of a quorum of the Commission or by the
chairperson.
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§158-1-4. Proceedings to be Open; Exceptions.

4.1. All meetings of the Commission are open to the public except as otherwise provided in
the W. Va. Code §6-9A-4, or as otherwise provided in the Act.

4.2. The Commission may at any meeting go into Pacecutive-Scssion executive segsion, upon
a majority vote of the Commissioners present or participating by teleconference or other electronic
means to discuss Commission personnel, planned ot ongoing litigation, and planned or ongoing
investigations, or to conform with the provisions of the Act requiring confidentiality.

4.3. Any action taken as a result of a discussion in Pascutive-Sesston executive session must
be properly ratified in open session of the Commission to be an official action of the Commission.

§158-1-5. Minutes of Meetings.

i
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5.2. A copy of the minutes of open meetings shall be available to the public within a reasonable
time after the meetings and shall include the following information:

52+ 5.2.a. The date, time, and place of the meeting;
555 52b. The name of each Commission member present or absent;

523 572c. All motions, proposals, measures. orders, and resolutions proposed; and,

554 52.d. The results of all votes and, upon the request of a member, the vote of each
member, by name.

§158-1-6. Quorum, Majority Vote Required; Proxy Vote Prohibited.

3




6.1. A majority of the members of the Commission shall constitute a quorum for the transaction
of business.

6.2. A majority of the Commission shall transact business except
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62-2- when the commission is acting as a hearing panel pursuant to W. Va. Code § 6B-2-4,
then five members constitute 2 quorum.

6.3. No Commission member may vote by proxy.

6.4. Telephone conferences and voting may be held by the Commission members for the
purpose of approving or rejecting any proposed advisory opinion prepared by the Commission, Or
for voting on issues involving the administrative functions of the Commission.

6.5. Meetings held by telephone conference require notice to members in the same manner as
meetings personally attended, shall be clectronically recorded, and the recordings shall be madea
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years from the date of the meeting.
§158-1-7. Travel Expense Rules; Compensation.

7.1, Members of the Eﬂ-n-cs Commission shall receive

ﬁUﬁuaﬂy dbvutud ter the Pasmess uf thre Sonmmssron the same comDensation and expense
reimbursement as is paid to members of the Legislature for their interim duties as recommended by
the Citizens Legislative Compensation Commission and authorized by law for each day or portion
thereof engaged in the discharge of official duties.

7.2. Every day spentina regular or special meeting, committee meeting or hearing,
constitutes a day spent on Commission business except that a member may not be compensated for
participating in a meeting unless they are personally in attendance.
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§158-1-8. Oath.

Each member of the Commission shall take and subscribe to the oath or affirmation required

pursuant to Section 5, Article IV of the Constitution of West Virginia.
§158-1-9. Removal of Member.

A Commission member may be removed by the govermor Governor for substantial neglect of

duty, gross misconduct in office, or violation of the Act, after written notice and an opportunity for
reply.

§158-1-10. Confidentiality




10.1. Confidentiality Requirements.

10.1.a. The Commission and Review Board shall keep all matters or information
received by the Commission and the Review Board relating to a complaint includin

the identity of the complainant and respondent, confidential except as otherwise
provided by the Ethics Act. chapter 6-B of the West Virginia Code, or this Rule.

10.1.b. If the respondent agrees in writing to arelease of information, the Commission
or Review Board may disclose any information relating to a complaint or amn
investication to the public at any time.

10.1.c. Upon a finding by the review board that probable cause exists to believe that
there has been a violation of chapter six-B of the West Virginia Code, the complaint
and all reports, records, non-privileged and non-deliberative material used to determine
nrobable cause of a violation are thereafter not confidential.

10.2. The following documents are confidential by law and privileged and shall not be subiect
to the provisions of chapter twenty-nine-b of this code nor subject to subpoena.

10.2.a. any record, report, memorandum. or communication dealing with the internal
practice, policy and procedure of the Commission.

10.2.b. any record. report, memorandum, or communication of the staff or Commigsion
member regarding the institution, progress or result of an investigation of a complaint,

10.2.c. the work product of an investigator or other staff member made in the course of
an investigation of a complaint, or in preparation for arinvestigative-panet the Review Board or in

anticipation of or in preparation for a hearing on the complaint.

10.2.d. any memorandum. statement or opinion prepared or directed to be prepared by
legal counsel to the Commission.

10.2.e. the identity of a confidential informant unless he or she is the complainant or will
be a witness for the Commission at the hearing.

10.2.f. any record, report memorandum, or communication of the staff or Commission
member regarding the rendering of advice to a public official or em lovee: Provided, That, this
subdivision does not apply to advisory opinions which are issued by the Commission.

10.3. Notwithstanding the provisions of this subsection, a member, emplovee or agent of the
Commission may:

i pating a sworn complaint or motion. disclose to the
complainant. the respondent., or a witness information that is otherwise confidential and relates to
the sworn complaint if the disclosure is necessgary to conduct an investigation.

10.3.b. Share otherwise confidential documents, materials or information with appropriate

agencies of state government, including county prosecufing attorneys. provided that the recipient
aprees to maintain the confidentiality and privileged status of the document, material or information.

10.3.c. The confidentiality of the information remains in full force and effect until the
respondent has been served by the commission with a copy of the review board’s order finding
probable cause and with the statement of charges.




10.4. After a finding of probable cause any subsequent hearing held for the purpose of receiving

evidence or the arguments of the arties or their representatives shall be open to the public and all
reports, records and non-deliberative materials introduced into evidence as well as the commission's

orders. are not confidential.

10.4.a. The complaint ag well as the identity of the complainant shall be disclosed to a
person named as respondent in any complaint filed with the commisgion immediately upon_the

respondent's request.

10.4.b. The commission shall disclose the complaint and all reports, records. and non-

privileged and non-deliberative material where the commigsion 18 otherwise required by the

provisions of chapter six-B of the W. Va. Code to disclose the information or to proceed in such a
- anner that disclosure is necessary and required to fulfill the requirements.

10.4.c. No present or former Commission member or employee may knowingly and

improperly disclose an confidential information, which is not otherwise subject to_disclosure
sursuant to chapter six-B of the W. Va. Code or the provisions of this section, acquired by him or
her in the course of his or her official duties.

10.4.d. The Commission may order. a_person filing a complaint to be bound to

confidentiality if the Commission makes a finding_ that there is a reasonable likelihood that the
dissemination of information resarding a pending or imminent proceeding will interfere with a fair

hearing or otherwise prejudice the due administration of justice.




