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AMENDMENT TO AN EXISTING RULE: YES _X_ NO___
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IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS
COMMENT PERIOD WILL END ON _July 3, 2005 AT _2:00p.m. ONLY WRITTEN
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LIMITED TO THIS PROPOSED RULE.
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SUMMARY OF PROPOSED RULE

Title 158, Series 1

The proposed amendments are general revisions to the practice and procedure established by the
West Virginia Ethics Commission for carrying out its responsibilities in the administration and
enforcement of the West Virginia Governmental Ethics Act. These policies and procedures have
not been updated since1992 and are being revised in order to be consistent with the requirements
of the West Virginia Governmental Ethics Act. The proposed amendments also attempt to

clarify the Commission’s current policies relating to the confidentiality of documents and

communications.




STATEMENT OF CIRCUMSTANCES
Title 158, Series 1

The Legislature amended the West Virginia Ethics Act during the 2005 Legislative Session. The
proposed revisions update and clarify the procedures utilized by the West Virginia Ethics

Commission for carrying out its responsibilities in the administration and enforcement of

the West Virginia Governmental Ethics Act.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: West Virginia Ethics Commission

Type of Rule: [[x_]Legislative [ ]Interpretive [___]Procedural
Agency: West Virginia Ethics Commission

Address: 1207 Quarrier Street, Suite 407

Charleston, WV 25301-1836

Phone Number; 558-0664 Email: tkirk@wvadmin.gov

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure

will have on costs and revenues of state government.

The proposed amendment to this Legislative rule provides general updates to the practices and
proceduras astablished by the West Virginia Ethics Commission for carrying out its responsibilities in the
administration and enforcement of the West Virginia Governmental Ethics Act. No fiscal impact is
anticipated as a result of the implementation of these amendments.

Fiscal Note Detail
Show over-all effect in Jtem 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of Propog,a] 2005 2006 Fiscal Year
[ncrease/Decrease Increase/Decrease (Upon Full Implementation)
(use “_(i) (‘ISe LL_!‘)

1. Estimated Total Cost

Personal Services

Current Expenses

Repairs & Alterations

Assets

Equipment

Other

2. Estimated Total
Revenues




Rule Title: West Virginia Ethics Commission

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

Date: Q/ 3/ 05

Signature pf Agency Head or Authorized Representative




TITLE 158
LEGISLATIVE RULE
WEST VIRGINIA ETHICS COMMISSION

SERIES 1
WEST VIRGINIA ETHICS COMMISSION

§158-1-1. General Provisions.

1.1. Scope. -- Thetfolowmglegistative This rule sets forth the practice and procedure
established by the West Virginia Ethics Commission for carrying out its responsibilities in the
administration and enforcement of the West Virginia Governmental Ethics Act, (hereafter referred
to as the "Act") W. Va. Code §6=t=t § 6B-1-1 et seq.

1.2. Authority. -- W. Va. Code §§ 6B-2-1 and 6B-2-2¢a)
1.3. Filing Date. --
1.4, Effective Date. --

1.5. Procedure governed -- This rule governs all practice and procedure before the West
Virginia Ethics Commission (hereafter referred to as "the Commission").

1.6. Liberal construction -- This rule shall be liberally construed to permit the Commission
to discharge its statutory functions and to secure just and expeditious determination of all matters
before the Commission.

1.7. Practice where rule does not govern -- In situations where the rule is not applicable the
Commission's or its hearing examiner's discretion shall be exercised in accordance with the
traditional notions of fairness and justice.

1.8. Severability -- If any of this rule is held invalid, it shall not be construed to invalidate any
of the other provisions of this rule.

1.9. Delegation of powers and duties -- Except where contrary to the law, the Commission
may delegate any of the powers and duties of the Commission to an employee or agent of the
Commission.
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§158-1-2. Definitions.

2.1.  Allwords defined in chapter six-B of the West Virginia Code have the meanings therein
ascribed to them for the purpose of all legislative rules of the West Virginia Ethics Commission.
The following words have the meanings herein ascribed to them as set forth below:

2+ 2.1.a. Fhreterm "Act" means the West Virginia Governmental Ethics Act.

2:2: 2.1.b. The-term "Chairperson" means the chairperson of the West Virginia Ethics
Commission elected by the Commissioners.

237 2.1.c. Theterm "Commissioner” means one (1) of the duly appointed members of the
West Virginia Ethics Commission.




2:8; 2.1.d. Fheterm "Meeting" means the convening of the Commission for which a quorum
is required in order to make a decision or to deliberate toward a decision on any matter.

§158-1-3. Meetings.

3.1. Meetings of the Commission may be called by the chairperson, and the chairperson shall
call a meeting upon the written request of three (3) commissioners.

3.2. The chairperson shall send a notice to the Commission members in writing at least seven
(7) days in advance of a meeting setting forth the date, time and place of the meeting and-thematters
to-be-considered, except that notice is not requ1red if the date, time, the and place amdratters—for
constderattonrhave been fixed in a prior meeting.

3.3. The chairperson shall notify the public and the news media by filing with the office of the
Secretary of State a public notice of the each regular or special meeting for publication in the State
Register at least seven<7) five (5) days in advance of the meeting. The public notice shall contain
the date, the time, the and place of the meeting ;-and-the-matters-to-be-considered.

3.4. Atleast three days prior to the date of the meeting. an agenda for each regular and special
meeting shall be made available in the Commission’s office and on the Commission’s website at
www.wvethicscommission.org. An agenda which has been issued at least three days in advance of
a meeting may be amended up to two days before the meeting. These advance notice periods
exclude the day of the meeting, as well as Saturdays, Sundays and legal holidays.

34 3.5. The provisions of this section shall not apply in the event of an emergency requiring
immediate official action by the Commission.

35: 3.6. Meetings that are not concluded in one day may be continued to a set date, time and
place by a majority vote of the Commission members present and voting.

36: 3.7. The Commission shall meet in regular session on the first Thursday of each month
or such other date as the Commission may direct.

37: 3.8. The Commission shall convene all regular meetings at the offices of the West
Virginia Ethics Commission,
2536+1; unless otherwise changed by a majorlty vote of a quorum of the Commlssmn or by the
chairperson.




§158-1-4. Proceedings to be Open; Exceptions.

4.1. All meetings of the Commission are open to the public except as otherwise provided in
the W, Va. Code §6-9A-4, or as otherwise provided in the Act.

4.2. The Commission may at any meeting go into Excentive-Sesston gxecutive session, upon

a majority vote of the Commissioners present or participating by teleconference or other electronic
means to discuss Commission personnel, planned or ongoing litigation, and planned or ongoing

investigations, or to conform with the provisions of the Act requiring confidentiality.

4.3. Any action taken as a result of a discussion in Executive-Sesston executive gession must
be properly ratified in open session of the Commission to be an official action of the Commission.

§158-1-5. Minutes of Meetings.
5.1. The Commission

shall prepare written minutes of all
Commission meetings s s

5.2. A copy of the minutes of open meetings shall be available to the public within a reasonable
time after the meetings and shall include the following information:
52+ 5.2.a. The date, time, and place of the meeting;
52-2- 5.2.b. The name of each Commission member present or absent,
523: 5.2.c. All motions, proposals, measures, orders, and resolutions proposed; and,

524 5.2.d. The results of all votes and, upon the request of a member, the vote of each
member, by name.

§158-1-6. Quorum, Majority Vote Required; Proxy Vote Prohibited.
3




6.1. A majority of the members of the Commission shall constitute a quorum for the transaction
of business.

6.2. A majority of the Commission shall transact business except
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622~ when the commission is acting as a hearing panel pursuant to W. Va. Code § 6B-2-4,
then five members constitute a quorum.

6.3. No Commission member may vote by proxy.

6.4. Telephone conferences and voting may be held by the Commission members for the
purpose of approving or rejecting any proposed advisory opinion prepared by the Commission, or
for voting on issues involving the administrative functions of the Commission.

6.5. Meetings held by telephone conference require notice to members in the same manner as
meetings personally attended, shall be electronically recorded, and the recordings shall be madea
fest i —Va =2=H1) retained for two

years from the date of the meeting.

§158-1-7. Travel Expense Rules; Compensation.

7.1. Members of the Ethies Commission shall receive onechundred-dottarsforcachday-

i fssion the same compensation and expense
reimbursement as is paid to members of the Legislature for their interim duties as recommended by
the Citizens Legislative Compensation Commission and authorized by law for each day or portion
thereof engaged in the discharge of official duties.

7.2. Every day spent in a regular or special meeting, committee meeting or hearing.
constitutes a day spent on Commission business except that a member may not be compensated for
participating in a meeting unless they are personally in attendance.

§158-1-8. Oath.

Each member of the Commission shall take and subscribe to the oath or affirmation required
pursuant to Section 5, Article IV of the Constitution of West Virginia.

§158-1-9. Removal of Member.

A Commission member may be removed by the govermor Governor for substantial neglect of
duty, gross misconduct in office, or violation of the Act, after written notice and an opportunity for

reply.
§158-1-10. Confidentiality



10.1. Confidentiality Requirements.

10.1.a. The Commission_and Review Board shall keep all matters or information
received by the Commission and the Review Board relating to a complaint, including
the identity of the complainant and respondent, confidential except as otherwise

provided by the Ethics Act, chapter 6-B of the West Virginia Code, or this Rule.

10.1.b. If the respondent agrees in writing to a release of information. the Commission
or Review Board may disclose any information relating to a complaint or an
investigation to the public at any time.

10.1.c. Upon a finding by the review board that probable cause exists to believe that
there has been a violation of chapter six-B of the West Virginia Code, the complaint

and all reports. records, non-privileged and non-deliberative material used to determine
probable cause of a violation are thereafter not confidential.

10.2. The following documents are confidential by law and privileged and shall not be subject
to the provisions of chapter twenty-nine-b of this code nor subject to subpoena:

10.2.a. any record. report, memorandum, or communication dealing with the internal
practice. policy and procedure of the Commission.

10.2.b. any record, report, memorandum, or communication of the staff or Commission
member regarding the institution. progress or result of an investigation of a complaint.

10.2.c. the work product of an 1nvest1gator or other staff member made in the course of
an investigation of a cornplamt, or in preparation for aminvestigative-panel the Review Board or in
anticipation of or in preparation for a hearing on the complaint.

10.2.d. any memorandum, statement or opinion prepared or directed to be prepared by
legal counsel to the Commission.

10.2.e. the identity of a confidential informant unless he or she is the complainant or will
be a witness for the Commission at the hearing.

10.2.f. any record, report, memorandum. or communication of the staff or Commission
member regarding the rendering of advice to a public official or gmployee: Provided. That, this
subdivision does not apply to advisory opinions which are issued by the Commission.

10.3. Notwithstanding the provisions of this subsection, a member, employee or agent of the
Commission may:

10.3.a. For the purpose of investigating a sworn complaint or motion. disclose to the
complainant, the respondent, or a witness information that is otherwise confidential and relates to
the sworn complaint if the disclosure is necessary to conduct an investigation.

10.3.b. Share otherwise confidential documents, materials or information with appropriate
agencies of state government, including county prosecuting attorneys. provided that the recipient
agrees to maintain the confidentiality and privileged status of the document, material or information.

10.3.c. The confidentiality of the information remains in full force and effect until the
respondent has been served by the commission with a copy of the review board’s order finding
probable cause and with the statement of charges.




10.4. After a finding of probable cause any subsequent hearing held for the purpose of receiving
evidence or the arguments of the parties or their representatives shall be open to the public and all
reports, records and non-deliberative materials introduced into evidence as well as the commission's
orders, are not confidential.

10.4.a. The complaint as well as the identity of the complainant shall be disclosed to a

person named as respondent in any complaint filed with the commission immediately upon the
respondent's request.

10.4.b. The commission shall disclose the complaint and all reports. records. and non-
privileged and non-deliberative material where the commission is otherwise required by the
provisions of chapter six-B of the W. Va. Code to disclose the information or to proceed in such a

manner that disclosure is necessary and required to fulfill the requirements.

10.4.c. No present or former Commission member or employee may knowingly and
improperly disclose any confidential information. which is not otherwise subject to disclosure

pursuant to chapter six-B of the W. Va. Code or the provisions of this section, acquired by him or
her in the course of his or her official duties.

10.4.d. The Commission may order a person filing a complaint to be bound to
confidentiality if the Commission makes a finding that there is a reasonable likelihood that the
dissemination of information regarding a pending or imminent proceeding will interfere with a fair
hearing or otherwise prejudice the due administration of justice.




