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TITLE 46 -
PROCEDURAL RULES Hov 7
ENVIRONMENTAL QUALITY BOARD

SERIES 6
PROCEDURAL RULES GOVERNING .
SITE-SPECIFIC REVISIONS TO WATER QUALITY STANDARDS

§46-6~1. General

1.1. Scope. This series establishes procedures which govern the promulgation of legislative
rules by the Environmental Quality Board and establishes procedures to be followed by the Board in
reclagsifying designated uses, granting variances from water quality standards, granting variances for
remining activities and establishing site-specific numeric criteriz as authorized in 46 CSR 1,
Requirements Governing Water Quality Standards and W.V. Code §22B-3-4. (Note: the
Environmental Quality Board was formerly known as the State Water Resources Board).

1.2. Purpcse. The purpose of these rules is to establish gensral procedures the board must
follow in promulgating legislative rules and to establish procedures for requests for site specific
revisions to 46 CSR 1, Requirements Governing Water Quality Standards, which can be requested
bv application to the Board.

1.3. Authority. West Virginia Code §22B-3-4 and §29A-3-3.
1.4. Filing Date. November 6, 1996
1.5. Effective Date. November 18, 1996

§ 46-6-2 Revision of Legislative Rules

2 1 Statutorv requirements. Except as prov’ided in qection & helein aﬂ revisions to the

of W. Va. Code §29A-3-1 et seq..

2.2, Public hearing. In addition to the requirements outlined in W. V. Code §29A-3-1, the
Beard shall hold at least one public hearing in conjunction with any revision to the Board's legislative
rules. Such hearing shall be held prior to the expiration of the public comment period for a proposed
legislative rule.

2.3. Additional public notice requirements. In addition to filing notice of the proposed rule
in the State Register, the Board shall publish notice of a public hearing on the proposed rule revisions
as a Class I legal advertisement in a publication arza determined by the Board. Such notice of public
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hearing shall include the follewing information:
a. Time and location of hearing:
b. Hearing agenda;

¢. Notification of the availability of an information sheaet as required in section 3.3
herein; and

d. The location where reports, documents, and data pertaining to the hzaring agenda
are available for public inspection.

§46-6-3. Reguirements for site-specific revisions to 46 CSR 1, Requirements Governing Water
Quality Standards.

3.1. Application. Any person seeking reclassification of a designated usz, a variance frem
numeric water quality criteria or a sité-specific numeric criterion shall file an application with the
Board containing the following information and any other mformation required in this rule:

a. A U.S.G.S. 7.5 minute map showing those stream ssgments to be affected and
showing all existing and propesed discharge points. In addition, the alphanumeric code of the
affected stream, if known;

b. Existing water quality data for the stream or stream segment. Where adequate data
are unavailable, additional studies may be required by the Board;

¢. General land uses (e.g. mining, agricultural, recreation, residantial, commercial,
industrial, etc.) as well as specific land uses adjacent to the waters for the length of the segment
proposed to be revised;

d. The existing and designated uses of the receiving waters into which the segment
in question discharges and the location where those downstream uses begin to occur;

e. General physical characteristics of the stream segment. including, but not limited
to, width, depth, bottom compcesiticn and slope:

f. The average flow rate in the segment and the amount of flow at a designated
control point and a statement regarding whether the flow of the stream is ephemerzl, intermittent or
perennial;

2. An assessment of aquatic life in the stream segment in question and in the adjacent
upstream and downstream segments: and

h. Any additional information or data that the Board deems necessary to make a
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decision on the application.

3.2. Consuliation with the Chief. In reviewing an application filed pursuant to this section,
the Board shall consult with the Chief of the Office of Water Rescurces of the Division of
Environmental Protection.

3.3. Preparation of an information sheet. If, after review of an applicaticn filed pursuant to
this section and consultation with the Chief, the Board determines that the requested change is
warrantad, the Board shall prepare an information sheet which summarizes the information in the

application which is pertinent to the Board's decision on each application. The information sheet shall
contain at least the folowing where applicable:

2. The name and address of the applicant;

b. The name and description of the waters for which a change is proposed, including
the location of existing and proposed discharge points and the Alphanumeric designation;

¢. All existing and designated usas of the water;
d. The proposed change being requestad for the stream or stream segment;

e. A brief abstract of the suppoertive documentation which demonsirates that the
revision is appropriate;

f. A summary of the implications of such revisicn for the community and other users
or potential users of the waters in question;

g. Any recommendations made by the Chief of the Office of Warer Resources of the
Division of Environmenta! Protection; and

h. Any other information deemed pertinent to the Board's decision.
§46-6-4. Reclassification of a designated use.

4.1. Circumstances allowing reclassification of a designated use. The Board may propose
the reclassification of a designated use outlined in 46 CSR 6, which is not an existing use, from a
stream or stream segment, or the establishment of subcategeries of a use for a stream or stream
segment if it can be demonstrated that attaining the designated use is not feasible bacause:

a. Application of effluent limitations for existing sources more stringent than those
required pursuant t¢ Section 301 {b) and Section 306 of the Faderal Act in order to attain the existing
designated use result in substantial and widespread adverse economuc and social impact: or

b. Naturally-occurring pollutant concentrations prevent the attainment of the use; or
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¢. Natural, ephemeral, intermittent or low flow conditions of water levels prevent the
attainment of the use. unless these conditions may be cornpensated for by the discharge of sufticient
volume of effiuent discharges to enable uses 10 be met; or

d. Human-caused conditions or sources of pollution preven: the artainment of the us2
and cannot be rernedied or would cause more environmental damage to correct than to leave in place:
cr

e. Dams, diversions or other types of hydrologic modifications preclude the
attainment of the use. and it is not feasible to restore the water body to its original condition or to
operate such modificaticn in a way that would result in the attainment of the use; or

£, Physical conditicns related to the natural features of the water body. such as the
lack of a proper substrate, cover, flow, depth, pouols, riffles, and the like, unrelated to water quality,
preclude attainment of aquatic life protection uses.

4.2, Application. Any person seeking the reclassification of a designatad use from a stream
shall file an application with the Board which shall include the information outlined in saction 3.1 (a-
h) herein, and shall further include the following:

a. The designated use category or categories outlined in 47 C.S.R. I which apply to
the stream and the alternate designated use category desired by the applicant:

b. Identification of the criterion outlined in section 4.1 (a - ) herein which render the
current designated use categoery unattainable; and

¢. An explanation of the specific circumstances on the stream and/or in the applicant's
discharge or other discharges which render the designated use category unattainable.

d. Any other information, requested in writing by the Board that is required in order
to comply with the requirements of 40 CFR 131.10(j), regarding conducting a Use Attainability
Analysis.

4.3. Amendment of 46 CSR 1, If, upon review of an application and consultation with the
Chief pursuant t¢ §3.2 herein, the Board determines that the requested designated use
reclassification is warranted, the Board shall propose the use reclassification as an amendment to 46
CSR 1, Requirements Governing Water Quality Standards. In doing so. the Board shall follow all
of the requirements for legislative rulemaking in W, Va. Code §29A-3-1 et seq. and in sections 2 and
3.3 of this rule. R

§46-6-5. Variances from water quality standards requested pursuant to 46 CSR 1, section 8.3

5.1. Circumstances allowing a variance. Upon receipt of an application the Board may
approve a variance from numeric water quality ¢riteria if' it determines that the conditions outlined
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in section 4.1 a-f above limit the attainment of one or morz spacific water quality criteria.

5.2. Scope and review of variance. Each variance proposed by the Board and approved by
the legislature shall apply only to the discharger requesting the variance and shall be reviewed by the
Board at least once every three years. At the time of the Board's review the discharger must either
meet the standard or make a new demonstration of unattainability,

5.3. Application. Any person seeking a variance from numeric water quality criteria shall
file an application with the Board which shall include all of the information outlined in section 3.1 a-h
above, as well as the following:

a. The designated use categories outlined in 46 CSR 1 which apply to the stream;

b. The existing numeric water quality criterion which applies to the stream and for
which the applicant seeks a variance, and the aiternative numeric water guality criterion desired by
the applicant;

c. Identification of the criterion outlined in section 3.1 a-f above which render the
existing numeric water quality criterion unattzinable; and

d. Identificaticn of the specific circumstances which render the discharger unable to
meet the existing numeric water quality criteria which apply to the stream.

5.4. Amendment ¢f 46 CSR 1. If, upon review of an application and consultation with the
Chief, the Board determines that a requested variance is warranted, the Board shall propose such
variance as a revision to 46 CSR 1, Reguirements Governing Water Quality Standards. In doing so,
the Board shall follow all of the requirements for legislative rulemaking outlined in W. Va. Code
829A-3-1 and in sections 2 and 3.3 of this rule.

§46 CSR 6. Variances from numeric water quality standards for remining activities,
=]

6.1. Authority 1o grant 2 remining variance. Pursuant t¢ the guthority provided in West
Virginia Code §22B-3-4(c) the Board may grant a site-specific variance for remined areas of coal
remining operations from standards of water quality set forth in 46-CSR-1. et seq, setting standards
for iron, manganese or pH prior to the issuance of a national pollutant discharge elimination system
(NPDES) permit by the Division of Environmental Protection in accordance with 33 USC Section
1311{p) of the Federal Water Pollution Centrol Act.

6.2. Circumstances allowing issuance of a variance from water quality standards for remining
activities. The Board may grant such varance if, afier veview cf the variance application, the NPDES
remining permit application and any other pertinent information, it finds that all of the requirements
in this rule and in W. V. Code §22B-3-4 and Coal Remining Policy issued by the West Virginia
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Division of Environmental Protection on September 30, 1993, have been mer and that a variance from
water quality standards is warranted. The Board may grant the variance if it finds the following:

a. the stream does not currently meet the applicable numeric water quality criteria for
iron, mangangse or pH; ' o

b. the remining activity cannot be carried out in compliance with the numeric water
quality standards for iron, manganese or pH; and

¢. the coal remining operation will result in the potential for improved water quality.

6.3. Application. Any person seeking a variance from water guality standards for remining
activity shall file with the Board a copy of the NPDES remining permit application filed with the
Division of Environmental Protection, as well as a remining variance application containing the
following:

a. A demonstration that the coal remining operation is located on a sit2 on which coal
mining was conducted prior to August 3, 1977;

b. The name and location of the stream, and the alphanumeric code of the stream, if
known;

c. The use designation of the stream;
d. All baseline water quality data collected in the stream;

e. All zvailable data and information regarding the levels of ron. manganese or pH
in the existing discharge into the receiving stream:

f. A demonstration that the water quality of the stream does not meet current nurmeric
water quality criteria for iron, manganese or pH.:

g. The alternative numeric water quality criteria for iron. manganese or pH in the
receiving stream requested by the applicant; and

n. A description of the abatement action which will be carried out on site and how
such action will result in improved water quality in the receiving stream. In addition, the applicant
shall provide information about other abatement actions considered and why the chosen abatement
action is preferred and supporting information explaining why the chosen abatement action is the
best available technology economically achisvable.

6.4. The Board shall review any application prepared and submitted pursuant to the
requirements in 6.3 herein, and shall make a preliminary decision regarding whether the requested
remining variance is warranted.




6.5. Upon a decision by the Board that the remining variance is warranted, it shail prepare
an infermaticn sheet which includes the information outlined in section 3.3 herein.

6.6. Public hearing on remining variance. Upon a decision by the Board that the requested
remining variance is warranted and the preparaticn of a information sheet. the Board shall provide
notice of a public hearing on its decision. Such notice shall be filed with the Office of the Secretary
of State for publication in the state register not less than thirty nor more than sixty days before the
date of the public hearing. In addition, the Board shall publish the notice of public hearing as a Class
I lzgal advertisement in a publication area to be determined by the Board.

The notice of public hearing shall inciude the following information:
a. Time and location of hearing;
b. Hearing agenda;

¢. Notification of the availability of an information sheet as required under §6.5
herein; and

d. The location where reports, documents, and data pertaining to the hearing agenda
are available for public inspection. .

6.7. Continuance of hearing. Any hearing scheduled pursuant to the provisions above may
be continued from time to time and place to place by the Board, which shall have the effect of
extending the last day for receipt of public comments. Notice of such continuance shall be promptly
filed in the state register,

6.8. Hearing Transcript. The Board shall cause to be prepared a transcript of any public
hearing held pursuant to these rules and shall make such transcript available for public ingpection.

6.9, Multiple applications. In consideration of limited time and rescurces, the Board may,
within its discretion, consider more than one remining variance application in one hearing.

6.10. Decision on remining variance application. Upon review and deliberation of all of the
information available on a remining variance application, including the comments received during the
public hearing and public comment period, the Board shall issue an order either granting or denying
the remining variance request. Such order shall be forwarded to the applicant and to the Director of
the Division of Environmental Protection.

6.11. Prohibitions. The Board may not grant a variance from water quality standards for
remining activities under the following circumstances:

a. Without requiring the applicant to improve the instream water quality as much as
is reasonably possible by applying best available technology sconomically achievable using best
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professional judgment which requirement will be included as a permit condition;

b. Without a demonstration by the applicant that the coal remining operation will
result in the potential for improved instream water quality as a result of the remining operation; and

¢. In the event that the Beard determines that degradation of the existing instream
water quality will result from the remining operation,

§46-6-7. Site-specific numeric criteria requested pursuant to 46 CSR 1, section 8.4,

7.1.  Circumstances allowing a site-specific numeric criterion. A site-specific numeric
criterion may be established for a stream or stream segment upon & demonstration that the existing
numeric criterion in 46 CSR 1, Appendix E, is either over-protective or under-protective of the
aquatic life residing in the stream or stream segment. A site-specific numeric criterion will be
established by the Board only where the numeric criterion will be fully protective of the aquatic life
and the existing and designated uses in the stream or stream segment. Applicants for site-specific
numeric criteria must contact the Board to receive approval for the use of any plan for a Water Effect
Ratic, Recalculation Procedure or any other method for developing & site-specific numeric ctiterion.
prior to carrying out any provisions of such plan.

7.2. Application. Any person seeking a site specific numeric criterion may submit to the
Board an applicaticn which includes the information outlined in section 3.1 a-1 of this rule, as well
as the following information:

a. the existing numeric water quality criterion which applies to the stream and the
alternative numeric criterion desired by the applicant: o

b. The results of a Water Effect Ratio study conducted pursuant 1o the procedures
outlined in the February 1994 version of EPA's "Interim Guidance on the Determination and Use of
Water-Effect Ratios for Metals” (or any subseguent version of that guidance in effect at the time of
the proposal) or any other method for which the applicant has obtained prior approval from the Board
including USEPAs Recalculation Procedure; and

¢. Anexplanation of how the results of the Water Effect Ratio study demonstrate that
the alternative numeric water quality criterion proposed by the applicant is warranted.

7.4. Amendment of 46 CSR 1. If upon review of the application and consultation with the
Chief pursunant to section 3.2 herein, the Board deiermines that a site-specific numeric criterion is
warranted, the Board shall propose the site-specific numeric criterion as an amendment to 46 CSR
1, Requirements Governing Water Quality Standards. In doing so, the Board shall follow all of the
requirements for legislative rulamaking outlined in W. Va. Code §29A-3-1 and in sections 2 and 3.3
of this rule.

46-6PROM.WPD
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STATTZ WATZR CONTRCL BCARD PLGE 31

VEEE(0-21-0C WATER QUALITY STANDARCS.

TEXT OF RECGCULATICN

F. Water Effect Ratio .

L. Descriciion

2, A Water Effscts Ratig (WER) shall be detarmined by
measuring the effect of receiving water {(z2s it is cr will na
zffacted bv anv digcha>ges) on the bicavailzbilicv cor
toxicitv of 2 metal bv usinge standard test orcenisms and =z
metazl salt te conduct toxicity tests simultanecusly in
receiving water and lacgratory wesker, The ratio of
toxicities ©f zhe metzal(s) in the two watse>s 1s the WER
(toxicity in receiwving water divided by roxicitv in
lzboratoryv watar = WER) .  Once zn zaccentable W=R for a merszsl
is astzbhlished,. the numericzl value for the metzl Iin VRESED-
21-01.214.8 is multinlied by the WER to produce =rn inasrreanT
concentration that will prorecrs designated uses. This
ingsrazn concentration shgil be vzilized in permittinc
cecigions )
jo Trhe WER shall be zssgicned a value of 1.0 vnliess the
applicant or vsrmities demonstrates to the Bozard’s
satisfacticn in 2 vermit procesding that another valus is
appropriate,. or unlass availabie datz 2llcw the Zoard o
compute a WRR for the rascaivyving watbsrs, Thne arplicans or
cermittes is rmesponsible for provosing and condugtingc thns
studv _to cevelop a WER. An avoropriate study will reguire
multiple testing over several seasons. The applicant or
permicttes gshnzll obtzin the Board’s zoproval ¢f the studv
trotocol prior to beginning any study.
C. . The Permic Resulation at VESE0-14-~01.2.6.C raguirsg =hat
parmifs 1imits for merals he expressed 25 tokbal recoverable
qeasurements. To that end. the studv used 22 estabhlisn fhn=
WER mawv be based on total reccoveraple msasuresments of t£hs

metalis) .

ER is & .8lte Specific Standard

8]

The Envircoomental Protection Rgency views the WER in anv _
carticular czse as a site gsvecific standard. Nonetheless, tne
. WER iz establighad in a permit oroceeding, and appliss onlv to
the apblicant or permittes in that procesding. The Beoard’'s
acticn to approve or disappreove a WER thug is 2 case decisicn.
not an amendment to the pragent regulation. The cecisicon £o
s2pDrove or.disszpprove .a WER shall be supiect to the public
Darticipation requirenments of the Permit Regulation, VEE80-14-

0%,

5




Bznjamin C. Gresne
Prazigent

€.0. Damran
{122 Presicen;

CRFCERS

West Virginia Mining & Reclamation Association

1E2d <gnswha Souevars, East. . T | Tharestor, VWESC L roimiE SSZ01
[ECa! Z45-237 2 - L : SAX ZLz-EEC

Dr. Charies Jenkins

Chairman

Envirornmental Cuality Boeard
1615 Washingtion Street, £ast
Charlgsion, West Virginia 2531

Dear Dr. Jankins:

in respense to & notice of comment 10 de filed on or before May 18,
1986 10 the proposead Procedural Rules Governing Site-Specific Revisions <o
Water Quality Standards, please consider these comments as being
submitted by Doth the West Virginiga Mining & Reclamezation Associztion and
the West Virginia Ceal Associgtion., Qur combined membpersnip accounts for
most of the ccel producec in West Virginiz end aiso includes zpproximately
300 compariies thart are invelvad with the coai industry,

Qur incustry supported Senata Bill 287, which passed the West
Virginia Legisfature cn March 17, 1885 and were encouragad that the Board
would now have statutory authority 1o provide site specific variences for
water quaiity for ereas of ceel remining. As the Board is no coubt awars,
there is a "long nistory of water queality improvements where current
technology and modern day reclamation standards are carried cut when
remining previously abandoned areas. We generally encorse the nrocedural
rule, but would offer the fellowing suggestsd changes for efficiency.

The NPDES permit zpplicdtion Is’ pres'ah‘?\/ being revised with &
rocom*ﬁemauon that a remining module be mc\ueed to meet the neads
the Environmentai Quality Bozard.

T ' JIRECTCRS

K. Daazlé Micawsncer - 3nsicl w4 Wayne H. Staniey ~r\cw:o" JoW o Andarson-PBrincelon 0. & £ G,
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Cr. Charles Jenkins
Page 2 -
May 3, 1888 B}

2. At the time the NPDES application is originally filed, the remining module
could, with all informeation required by the Board, auiomartically be
forwarded for your consiceration.

After permit review and a draft NFDES permit has baen compietad by the

[RS -

DEP regulstory permit writers, & joint public notice he given to the

general public which would incluce tne draft permit and the wvariznce
request satisfying the code requirements for both.

w

As a last step after the advertsing time pericd has axpired, the remining
NFDES permit would be issuesd with the Znvircnmentzl Quelity Board
varignce approval included.

:r.}.

[ might note that wnen this legisietion was first proposad, there wes &
gengral uncersianding that an eflicient and zscceleraiad permiting procass
pu |

g

would pe included with the abcve-mentioned recommendations being mad
to reach that goal.

Shoufd the Board wish 10 discuss this matter further or we gan assist
in any way 1o provide an accelerated permit and variance procedure, please
feel freg to be in touch.

Sincerely,

=

Benjamin C. Greene
President

CC:  William Raney
Eli McCoy
Ken Politan
John Alles




COMMENTS OF THE WEST VIRGINIA MANUFACTURERS ASSOCIATION

R;EGARDI?\"G 46 C.S.R. 6 PROCEDURAL RULES GOVERNING
SITE-SPECIFIC REVISIONS TO WATER QUALITY STANDARDS

Introduction _
1zation composed

2 Manutagturers Association AV MA) (s an organiza

07 businesses and organizations. The W MA has a long history of commeniing on
regulations. as such regulations have graat stfect on its memeers. Accordingly.
following commernts on the procedural rules goveming site-speeific revislons of
led with the Secretarny of State’s Office on April 8. 1696,

standards. which were filed

IT. Comments and Capital A Reclassification/Removal of a Designated Use
A, Section I'V - Removal/Reclassification of a Designated Use

i ("Board™) is changing the refersnce fom

Ths Eavironmen:al Quaiis Board
reclassification of a designated use.” No expianation Is given

designated use" w0 2"
which does not appear 10 be driven by ans
vel. This raises 2 quastior 23 to what the Board intends by the change.

The tsrm “re

Yl

or

similar change 10 weaier quailsy regulations &t

~
=

h

clzssific

o
cy

Fover
and org EOVIIONmENIa:
11 WANA otters tas

cualit

ne federad

ation’”

level

‘mplies that the uss remains, but is belag categorized differemtly; this term is inconsistent with the

coneept of a use. Waterbadies may be reclessified based upon the waler quality. the ypes of uses
oely or do not apely w2

which thev are put. watershed. etc.. but uses are different because they a
culiure or it (s noy

waterbody. A strearn is either used for agn

The WVMA urges the Board to rataln the

In the alizmnative, the WVMA urges the Board

ons of uses.

refarring to reclassificail
5_-—-_-_;~'—“———-;.__,

Titis not. the use can be removed.

ference 10 removal of designated uses. rather than

intends by (e term “reclassification.” —
i } o —

Rzl IV Em

. e fras b
\:EN‘—”J'?_'M AENTA !




B. Secrion 4.2.d Information Reguired For Removal/Reclassification nfa Designated
Lse.

Tre Board w1l be requiring that an agplicant for 2 use removal supply "ary other infomation
recuired (n order o comply with the requirements of 20 C.F R. 1531, 10()). regarding conducting a Us2
Attainability Analvsis.”  This s a reasonable request insofar as the applicant 13 aware o‘ w hat
informaiion the Siate may e called upon o supply. However. secause :he Eroviroameana: Quani

Board s in the best position to know what the State requires for purposes of s Use Antainadiin

o

Analivsis. the Board should have the surden of specifving information :he zpplication must conizin

rether than have she applicant speculate ag 10 what the Siawe reguires.

The WAVMA suggesis that the Section 4.2.d be revissd to read 25 oliows: Tany other

g

=t

information reguested in writing by the Bozrd thay is required in order to comply with the requirements

of 40 C.F.R. 1311000} regarding hom.mmu Use Anainability Anaivsis.”

C. Variances from Water Quality Standards.

Section 3.2 recuirss that each vasiance be reviewad by the Board at least once every thrse vears.

al whlch time 1t must ve rejusiified by the applicant. The proposed change 10 3.2 would require tha:
the variance be resupperted by a demonstration thet the circumstancss which led o :he original
issuance still apply.” While the original circumstances may stiil 2pply. there might be other reasons
equally or more compelling for coniinuing the variance. Consequently. the WVMA urges the Board
10 add the following phrase 10 the last sentence of Secdon 5207, . orother informaiion sufficient to
Justify a variance urider this section.”

D. Section’7 - Justification for Site-Specific Numeric Criteria.

The language proposed for Section 7.1 would require an anpiicant who seeks 10 esiablish site-

-~ .

specific criteria 1o obtain approval for a water effect ratio, recalculation procedure. or other methed




~Fof 1o carmving out that justification. The WVMA agrees that it would be helpful t have the Board
reviaw the applicans’ siie-specidle criteda justitication plan berore 115 implemented and ertor wasied,
suinng approval by the Board betore beginning the study. howerer. presenis thres prodlems. First

i raises the pessibility that the Board could reject even those plans that fully mest the water ettects
ratlo requirements set out in the Water Qualiny Standards Handbook and other ZPA guidance. |Ars
there anv due orocess protections that would apply o this 2ction”) Second. n some casss. 2
justification for site-specifilc eriteriz will have ceen performed o determine whether such 2 proposal

is feasible, befors any formal application {s made ¢ the Board, In that event. the fact that ine stucy was

]

I0rn nal

¥

ation shouid not disqualify the applicant rom using the resulis

£
~r,

study, Taird, this epproach raisss the potentia: for delavs that would affec: the umely filing of the
permit application and issuance of the permit. Some protections would nesd t be incerporaled inte
the procedure to ensure that these delays do not oceur.

The WVMA urges the Board to change Seciion 7.1 to allow appiican:s w0 submit pians 1o the
Board for its approval prior 1o implememntation. This would aliow applicants o use standardized warter
effect ratios, recalcuiation procedures, or other merhods thet have met with approval by U.S. EPA, and

the Board could not disaporove the use of such procedures. The suggested changs wouid not prevent

anvone from submitiing 2 plan in advance e the Board, where someone performing a demonstration

. L

supporting a site-specific criterion would want to verify that the information deveioped would te
sufiicient cefore unceriaking the jusiification.
IIi.  Conclusion.

he WVMA appreciates this opportunity to supply comiments 10 the Board. znd ! nopes that they
will be given careful consideration,

West Virginia Manufacturers Association
Karen M. Price, President




Responses to Public Comments

46 CSR 6

Procedural Rules Governing Site-Specific Water Quality Standards
Environmental Quality Board

November 7, 1996 )

The following is a summary of the public comments received on amendments 1o 46 CSR
6, Procedural Rules Governing Site-Specific Water Quality Standards, filed with the Office of the
Secrztary of State on April §, 1996,

SECTION 3.1

Existing Rule

This section provides general requirements for applications submitted for site-specific
revisions to 46-CSR 1.

Proposed Change
The Board proposed an amendment to 46-6-3.1(f) which would require an applicant to
provide "a statement regarding whether the flow of the stream is ephemeral. intermittent or

perennial” in addition to other flow information in an application for site-specific revisions of
water quality standards.

Comments Received

No comments were received on the proposed amendment.

Regarding section 3.1 generally, the US Environmental Protection Agency. Region 11T
("EPA") suggested moere fully defined minimum data requiremeants for applicants for use and
criteria changes. They indicated that they would be willing 10 work with the Board on general
guidance or on specific cases
Board Response

The Board feels that the application requirements provided in this section provide
sufficient information for decisions on most site-specific revisions. Section 3(h) allows the Board

to request additional information where necessary. We will work with EPA on a casz-by-case
basis to ensure that sufficient information is available for each request.

Board Action

Proposed amendment adopted.




SECTION 4
Existing Rule
This section describes requirements for removal of designated uses.

Proposed Amendment

4.1. The Board proposed changing the term "removal of designated use” to
"reclagsification of designated use” throughout this section and wherever it occurs in the rule.

4.2.d. The Board proposed. as an additional reguirement in the application section, the
following: "Any other information required in order to comply with the requirements of 40 CFR
131.10()), regarding conducting a Use Attainability Analysis." The purpose of this change is to
clarify that federal regulations require that 2 Use Attainability Analysis be prepared by the State
before a designated use can be removed from a stream and that infermation in addition to that
required in subsections a - ¢ might be required by the Board prior to reclassification of a
designated use.

Comments Received

4.1. One commenter suggested retaining the term “"removal” of a designated use rather
than adopt the term "reclassification” of a designated use; or alternatively, clarify what
"reclassification” means.

4.2.d. One commenter suggested amending 4.2.d to read "anv other information
requested in writing by the Board that is required in order to comply with the requirements of
40 CER 131.10()) regarding conducting Use Attainability Anzlyses.” Their concern is that the
information needed for a UAA may not be known by a person requesting one, this langrage
places the burden on the Board to inform the parties about the information needed.

Board Response

4.1. The Board proposed this change based on EPAs recommendation. The intent is to
clarify that all uses cannot be removed from a stream, some use must remain. This change will
ensure that all waters of the state are protected by the most protective use designation thar is
applicable or may be applicable to it. The Board believes that this explanation adequately
addresses the commenzers concern.

4.2.d. The Board agrees with the commenter that a written request from the Board for




more information would be appropriate in this section.
Board Action
4.2. Proposed amendment adopted
4.2.d. Proposed amendment with commenters suggestion adopted.
SECTION 3
Existing Rule

This section outlines the scope and review provisions for variances sought pursuant to 46
CSR 1, section 8.3. ' ' .

Proposed amendments

The Board proposed adding a provision to section 5.2 which would require that "Each
variance must be resupported upeon review by the Board by a demonstration that the
circumstances which lead to the criginal variance still apply.”

Comments Received

5.12and 5.3: The EPA suggested changing the term "numeric water quality standards” to
"numeric water quality criteria.”

5.2: One commenter suggested amending section 5.2 to add the following phrase to the
last sentence "or other informarion sufficient to justify a variance under this section.”

5.3: The EPA outlined 5 additional requirements for granting variances.
Board Response

5.1, and 5.3. Although no changes were proposed for these sections, the comments made
by the EPA do clarify the Board's intent with regard to the scope of variances under section 8.3.

Additicnally, the suggested changes are consistent with the Federal Clean Water Act and its
corresponding regulations.

5.2. Upon review of this section and the commenters suggestion, the Board believes that
amendment of the section is warranted. The last sentence of section 5.2 will therefore be changed
to read as follows:

At the time of the Board's review, the discharger either must meet the standard or




"

must make a new demonstration of "unattainability.

This language comes from EPAs Water Quality Standards Handbook, section 5.3, Variances from
Water Quality Standards.

3.3. Regarding EPAs additional provisions. the Board intends to werk with EPA as we
process each variance application and intends that any variance granted will be in full compliance

with all applicable federal requirements. Therefore, we believe that no further amendments are
necessary in this section.

Board Action

5.1 and 5.3, Board adopts commenters proposal to change "numeric water quality
standards” to "numeric water quality criteria” in these two sections.

5.2. Board adopts the amended version of its proposed language.
SECTION 6
Existing rule

This section outlines requirements for applications for remining variances.
Proposed Amendment

6.1, 6.2 and 6.3. The Board proposed changing the language "numeric water quality
standards for iron, manganese and pH" t¢ "numeric water quality standards for iron, manganese
or pH" throughout the rule.

6.2.c. The Board proposed deleting the word "clearly” in this section.

6.3.g. The Board proposed adding "in the receiving stream” after the word "pH" in this
section. '

6.3.k.  The Board proposad adding at the end of this secticn a requirement for applicants
to provide "supporting information explaining why the chosen abatement action is the best
available technology economically achievable.”

6.6. The Board proposed correction of an error in this section by changing the second
sentence to read as follows:

Such notice shall be filed with the Office of the Secretary of State for publication
in the state register not less than thirty nor more than sixty days betfore the date of




tr

the public hearing.

6.11. The Board proposed changing the word “shall” to "may” to be consistent with West
Virginia Code section 22B-3-4(c).

Comments Received
No comrments were received on the proposed amendments.

EPA provided a number of general comments on this section, some of which go beyond
the scope of this rule. Those comments and the Beards responses will be included in this section.

EPA requested clarification on how these procedures relate to the September 29, 1993
DEP Policy Memorandum on compliance limits for Water Quality on Remining Operations and
identify the authority that the State has to implement and enferce the policy. Response: This
procedural rule establishes requirements to be met by a party seeking a variance from water
quality standards for remining activities, While a variance is required before a permittee can
discharge in excess of the water quality standards. the variance process is separate from the
actual permitting process, which is implemented by the West Virginia Division of Environmental
Protection ("DEP"). As to the authority for the implementation of the Policy Memorandum, the
Board suggests that EPA seek that information directly from the DEP.

EPA seeks an explanation of the process and timing that the Board will uss to mest the
public review requirements for the coal remining variance and the associated National Pollution
Discharge Elimination System (NPDES) permit. Response: The Board and DEP have discussed
this matter and are in the process of working out a time line to ccordinate the variance request
with the permitting process. We anticipate that the Board will receive a copy of the draft permit
as quickly as possible after its issuance, and that we will review the variance application zlong
with the draft permit. We intend to make every effort 1o coordinate the public hearing on the
variance with the public comment period and hearing on the permit. We will be happy to provide
further details as we begin to review applications and make decisions on variances.

EPA secks explanation of whether remining variances are considered as revisions 1o 46
CSR 1 and indicates that Region III would consider each variance as a change to the rule and
subject to EPAs review and approval. Response: While generally the Board is required to
promulgate changes to the Water Quality Standards through the State's legislative rulemaking
procedures. amendments to the WV Code made in 1992 provide that the Board may grant
variances for remining activities through alternative procedures. This rule outlines those
procedures. The Beard remains willing 10 work with EPA in the implementation of these
variances and in engaging in further discussions about the review and approval process.

EPA indicates that the State should seek certitication that a proposed ¢ozal remining area




be confined to the remining area and that the State assure thelr authority to request certain
information pursuant to the Policy Memorandum. Response: This comment is more
appropriately directed to the DEP, which implements the remining permit program.

EPA provides a lst of additional information that the Board may find helpful in
determining whether a discharge is eligible for a coal remining variarice. Response: The Board
understands that much of the information included in EPAs list will be provided by the applicant
in their application for a permit. and that that information will be provided to the Board as part of
the remining variance application. We will keep this list in mind as we begin the process of
reviewing variance applications.

In additicn to EPAs comments on this section, WV Mining and Reclamation Association
provides suggestions for the coordination of the variance application with the NPDES permit.
None of their suggestions would require a change to the proposed rule and none address the
changes to this rule proposed by the Board.

Board Response

No comments on the proposed amendments were received,
Board Action
The Board adopts the amendments to this section as proposed.
SECTION 7
Existing rule
This section outlines requirements for requesting site-specific numeric criteria.
Proposed Amendments
7.1. The Board proposed the addition of the following sentence at the end of section 7.1:
Applicants for site-specific numeric criteria must contact the Board to receive
approval for the use of any plan for a Water Effect Ratio, Recaleulation procedure
cr any other method for developing a site-specific numeric criterion prior to

carrying out any provisions of such plan.

7.3.b. The Board proposed the addition of the following language at the end of section
7.3.b:

... or any other method for which the applicant has obtained prior approval from




the Board, including EPAs Recalculation Procedure
Comments Received

Orne commenter expressed three concerns about this provision, indicating first that
preapproval cf such procedures could result in rejection by the Board of plans that fully meet
EPA guidance, second, that justification for site-specific criteria may at times have been
performed to determine whether such a proposal is feasible, and may occur before a formal
application is made to the Board and third that this approach raises the potential for delays.

Anocther commenter indicated that the State of Virginia allows site-specific numeric
critzria to be set in the permitting process rather thun as an amendment to the standards rule and
suggests that the Board change the language of section 7 to mirror Virginia's policy.

Orne commenter suggested that the Board specify that the current version of EPAs Water
Effect Ratio interim guidance be identified or certify that subseguent versions of the guidance are
appropriate.

Board Response

While the Board recognizes that approval of a specific procedure prior to its
implemenzation may present some effort early on by a permittee in the process of making a
determination about whether to pursue an application for a site-specific numeric criterion, we
believe that it is the moest responsible way of reviewing such requests. Rather than inhibiting the
process, the Board belisves that there is value in allowing the Beard to have input regarding any
potential changes or corrections that are necessary prior to the implementation of the plan rather
than weliting for the completion of the data collection only to find out that changes may be
necessary, which could result in the applicant having to repeat the study. Preapproval. we believe.
will result in a better study plan and less chance of rejection by the Board when the tormal
application is submitzed, and will therefore streamline the applicaiion process. The suggestion
that the Beard could reject a study plan that otherwise meets federal requirements is without
basis.

Regarding the comment suggesting that site-specific numeric criteria should be developed
in the permitting process rather than through rulemaking, the Board disagrees with this proposal.
It is the Boards position that all site-specific amendments to the Water Quality Standards rule,
with the exception of those identified in WV Code Section 22B-3-4(¢), must be promulgated
throcugh the States rulemaking procedures.

The Beard agrees that the rule should clarify that versions of both EPAs Water Effect
Ratio and Recalculation Procedure guidance documeants in place at the time that an application is
filed may appropriately be relied upon for the purpoeses of this section.




Board Action
7.1. The Board adopts the amendment as proposed.
7.3.b. The Board adopts the following languagea:

The rasults of a Water Effect Ratio study conducted pursuant to the procedures
outlined in the February 1994 version of EPAs "Interim Guidance on the
Determination and Use of Water Effect Ratios for Metals” (or any subsequent
version of that guidance in effect at the time of the proposal). or any other
method for which the applicant has obtained prior approval from the Board
including EPA's Reczlculation Procedure; and

7.3. The Board adopts corrections to all references to EPA's Water Effect Ratio.
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THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO OUR
COMPUTER. SYSTEM. PLEASE REVIEW, PRCOCF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NO CORRECTICNE, PLEASE SIGN THIS MEMO

AND RETURN IT TC THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YCUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
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