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BUREAU OF ENVIRONMENT
GASTON CAPERTON 10 McJunkin Road LAIDLEY ELI MCCOY, PH.D.
GOVERNOR Nitro, WV 25143-2506 COMMISSIONER

January 18, 1996

Ms. Judy Cooper

Director, Administrative Law Division
Office of the Secretary of State
Capitel Complex

Charleston, West Virginia 25308

RE: 46-CSR-6 - © "Procedural Rule for the Revisicn of
Water Quality Standards"

Dear Ms. Cocper:

This is to advise you that I am giving appreoval for the
filing of the above-captioned rule as a FINAL rule with your
office and Legislative Rule-Making.

Your cooperation in this regard is very much appreciated.
If you have any questions or require additional information,
please feel free to contact Roger T. Hall at 759-0515.

Laidley
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TITLE 46 s

PROCEDURAL RULES Jw 1S Z2eltis
ENVIRONMENTAL QUALITY BOARD

GEFICT OF WOOT VIR

"SECRETARY OF §721E

SERIES 6
PROCEDURAL RULES GOVERNING
SITE-SPECIFIC REVISIONS TO WATER QUALITY STANDARDS

§46-6-1. General

1.1. Scope. This series establishes procedures which govern the promuigation of legislative
rules by the Environmental Quality Board and establishes procedures to be followed by the Board
in removing designated uses, granting variances from water quality standards, granting variances for
remining activities and establishing site-specific numeric criteria as authorized in 46 CSR I,
Reguirements Governing Water Quality Standards and W.V. Code §22B-3-4. (Note: the
Environmental Quality Board was formerly known as the State Water Resources Board).

1.2. Purpose. The purpose of these rules is 1o establish general procedures the board must
follow in premulgating legislative rules and to establish procedures for requests for site specific
revisions to 46 CSR 1, Requirements Governing Warer Quality Standards, which can be requested
by application to the Board.

1.3. Authority. West Virginia Code §22B-3-4 and §28A-3-3.
1.4, Filing Date.
1.5. Effective Date.

1.6. Repeal of Former Rule. This procedural rule repeals and replaces 46 CSR 6,
"Procedural Regulations for the Revision of Water Quality Standards”, which became effective on
September §, 1984.

§ 46-6-2 Revision of Legislative Rules

2.1. Statutory requirements. Except as provided in section 5 herein, all revisions to the
Board's legislative rules (46 CSR 1 and 46 CSR 12) shall be made in accordance with the provisions
of W. Va. Cede §29A-3-1 et seq..

2.2. Public hearing. In addition to the requirements outlined in W. V. Code §29A-3-1, the
Board shali hold at least one public hearing in conjunction with any revision to the Board's
legislative rules. Such hearing shall be held prior to the expiration of the public comment period for

1




a proposed legislative rule.

2.3. Additional public notice requirements. In addition to filing notice of the proposed rule
in the State Register, the Board shall publish notice of a public hearing on the preposed rule
revisions as a Class I legal advertisement in a publication area determined by the Board. Such notice
of public hearing shall include the following information:

a. Time and location of hearing;
b. Hearing agenda;

¢. Notification of the availability of an information sheet as required in section 3.3
herein; and .

d. The location where reports, documents, and data pertaining :o the hearing agenda
are available for public inspection.

§46-6-3. Requirements for site-specific revisions to 46 CSR 1, Requirements Governing Water
Quality Standards.

3.1. Application. Any person seeking removal of a designated use, a variance from numeric
water quality criteria or a site-specific numeric criterion shall file an application with the Board
containing the following information, and any other information required in this rule:

a. A U.S.G.S. 7.5 minute map showing those stream segment to be affected and
showing all existing and proposed discharge peoints. In addition, the alphanumeric code of the
affected stream, if known;

b. Existing water quality data for the stream or stream segment. Where adequate data
are unavailable, additional studies may be required by the Board;

c. General land uses (e.g. mining, agricultural, recreation, residential, commercial,
industrial, etc.) as well as specific land uses adjacent to the waters for the length of the segment
proposed 10 be revised;

d. The existing and designated uses of the receiving waters into which the segment
in question discharges and the location where those downstream uses begin to occur;

e. General physical characteristics of the stream segment, including, but not limited
10, width, depth, bottom composition and slope;

f. The average flow rate in the segment and the amount of flow at = designated
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control point;

g. Anassessment of aquatic [ife in the stream segment in questior and in the adjacent
upstream and downstream segments; and

k. Any additional information or data that the Board deems necessary to make a
decisicn on the application.

3.2. Consultation with the Chief. In reviewing an application filed pursuant to this section,
the Board shall consult with the Chief of the Office of Water Rescurces of the Division of

Environmental Protection.

3.3. Preparation of an information sheet. If, after review of an application filed pursuant
to this section and consultation with the Chief, the Board determines that the requested change is
warranted, the Board shall prepare an information sheet which summarizes the information in the

application which is pertinent to the Board's decision on each application. The information sheet
shall contain at least the following where applicable:

a. The name and address of the applicant;

b. The name and description of the waters for which a change is proposed, including the
location of existing and proposed discharge points and the Alphanumeric designation;

c. All existing and designated uses of the water;
d. The proposed change being requested for the stream or stream segment;

e. A brief abstract of the supportive documentation which demonstrates that the revision is
appropriate;

f. A summary of the implications of such revision for the community and other users of
potential users of the waters in question;

g. Any recommendations made by the Chief of the Office of Water Resources of the
Division of Environmental Protection; and

h. Any other information deemed pertinent to the Board's decision.

§46-6-4. Removal of a designated use,.

4.1, Circumstances allowing removal of a designated use. The Board may propose the
removal of a designated use outlined in 46 CSR 6, which is not an existing use, from a stream or

3




stream segment, or the establishment of subcategories of a use for a stream or stream segment if it
can be demonstrated that attaining the designated use is not feasible because:

a. Application of effluent limitaticns for existing sources more stringent than those
required pursuant to Section 301 (b) and Section 306 of the Federal Act in order to attain the existing
designated use result in substantial and widespread adverse economic and social impact; or

b. Naturailv-occurring pollutant concentrations prevent the attainment of the use; or

¢. Natural, ephemeral, intermirtent or low flow conditions of water levels prevent the
attainment of the use, unless these conditions may be compensated for by the discharge of sufficient
volume of effluent discharges to enable uses to be met; or

d. Human-caused conditions or sources of pollution prevent the attainment of the use
and cannot be remedied or would cause more environmental damage to correct that 10 {eave in piace;
or

e. Dams, diversions or other types of hydrologic modifications preclude the
attainment of the use, and it is not feasible to restore the water body to its original condition or to
operate such modification in a way that woulid result in the attainment of the use; or

. Physical conditicns related to the natural feature of the water body, such as the lack
of a proper substrate, cover, flow, depth, pools, riffles, and the like, unrelated 1o water quality,
preclude attainment of aquatic life protection uses.

4.2. Application. Any person seeking the removal of a designated use from a stream shall
file an application with the Board which shall include the information outlined in sectiorn 3.1 {(a-h)
herein, and shall further include the following:

a. The designated use category cr categories outlined in 47 C.S.R. 1 which apply to
the stream and the alternate designated use category desired by the applicant;

b. Identification of the criterion outlined in section 4.1 (a - f) herein which render the
current designated use category unattainable; and

¢. An explanation of the specific circumstances on the stream and/or in the
applicant's discharge or other discharges which render the designated use category unattainable.

4.3, Amendment of 46 CSR 1. If, upon review of an application and consultation with the
Chief pursuant to §3.2 herein, the Board determines that the requested designated use removal is
warranted, the Board shall propose the use removal as an amendment to 46 CSR 1, Requirements
Governing Water Quality Standards. In doing so, the Board shali follow all of the requirements for
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legislative rulemaking in W. Va. Code §29A-3-1 et seq. and in sections 2 and 3.3 of this rule.

§46-6-5, Variances from water quality standards requested pursuant to 46 CSR 1, section 8.3.

5.1. Circumstances allowing a variance. Upon receipt of an application the Board may approve
a variance from numeric water quality standards if it the Boeard determines that the conditions
outlined in section 4.1 a-f above limit the attainment of one or more specific water quality criteria.

5.2. Scope and review of variance. Each variance proposed by the Board and approved by
the legisiature shall apply only to the discharger requesting the variance and shall be reviewed by
the Board at least once every three years,

5.3. Application. Any person seeking a variance from numeric water quality standards shall
flle an application with the Board which shall include all of the information outlined in section 3.1
a-h above, as well as the following:

a. The designated use categories outlined in 46 CSR 1 which apply 1o the stream;

b. The existing numeric water quality criterion which applies to the stream and for
which the applicant seeks a variance, and the alternative numeric water quality criterion desired by
the applicant;

c. Identification of the criterion cutlined in section 3.1 a-f above which render the
existing numeric water quality criterion unattainable; and

d. Identification of the specific circumstances which render the discharger unable to
meet the existing numeric water quality criteria which apply to the stream.

5.4, Amendment of 46 CSR 1. If, upon review of an application and consultation with the
Chief, the Board determines that a requested variance is warranited, the Board shall propose such
variance as a revision to 46 CSR 1, Requirements Governing Water Quality Standards. In doing so,
the Board shall foillow all of the requirements for legislative rulemaking outlined in W. Va. Code
§29A-3-1 and in sections 2 and 3.3 of this rule. B

§46 CSR 6. Variances from numeric water quality standards for remining activities.

6.1. Authority to grant a remining variance. Pursuant to the authority provided in West
Virginia Code §22B-3-4(c) the Board may grant a site-specific variance for remined areas of coal
remining operations from standards of water quality set forth in 46-CSR-1, et seq, setting standards
for iron, manganese and pH prior fo the issuance of a national peliutant discharge elimination system
(NPDES) permit by the division of environmental protection in accordance with 33 USC Section
1311(p) of the federal Water Pollution Control Act.
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6.2. Circumstances allowing issuance of a variance from water quality standards for
remining activities. The Board may grant such variance if, after review of the variance application,
the NPDES remining permit application and any other pertinent information, it finds that all of the
requirements in this rule and in W, V. Cede §22B-3-4 and Coal Remining Policy issued by the West
Virginia Division of Environmental Protection on September 30, 1993, have been met and that a
variance from water quality standards is warranted. The Board may grant the variance if it finds the

foilowing:

a. the stream does not currently meet the applicable numeric water quality criteria
for iron, manganese and pH;

b. the remining activity cannot be carried out in compliance with the numeric water
guality standards for iron, manganese and pH; and

¢. the coal remining operation will clearly result in the potential for improved water
quality.

6.3. Application. Any person seeking a variance from water quality standards for remining
activity shall file with the Board a copy of the NPDES remining permit application filed with the
Division of Environmental Protection, as well as a remining variance application containing the

following:

a. A demonstration that the coal remining operation is located on a site on which coal
mining was conducted prior to August 3, 1877;

b. The name and location of the stream, and the alphanumeric code of the stream,
if known;

¢. The use designation of the stream;
d. All baseline water quality data collected in the stream;

e. All available data and information regarding the levels of iron, pH and manganese
in the existing discharge into the receiving stream;

f. A demonstration that the water quality of the stream does not meet current numeric
water quality criteria for iron, manganese and pH;

g. The alternative numeric water quality criteria for iron, manganese and pH

requested by the applicant; and

h. A description of the abatement action which will be carried out on site and how
such action will result in improved water quality in the receiving stream. In addition, the applicant
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shall provide information about other abatement actions considered and why the chosen abatement
action is preferred.

6.4. The Board shall review any application prepared and submitted pursuant to the
requirements in 6.3 herein, and shall make a preliminary decision regarding whether the requested
remining variance is warranted.

6.5. Upon a decision by the Board that the remining variance is warranted, it shall prepare
an information sheet which includes the information outlined in section 3.3 herein,

6.6. Public hearing on remining variance. Upon a decision by the Board that the requested
remining variance is warranted and the preparation of a information sheet, the Board shall provide
notice of a public hearing on its decision. Such notice shall be filed with the Office of the Secretary
of State for publication in the state register not more than thirty nor more than sixty dayvs before the
date of the public hearing. In addition, the Board shall publish the notice of public hearing as a Class
[ legal advertisement in a publication area to be determined by the Board.

The notice of public hearing shall inciude the following information:
a. Time and location of hearing;
b. Hearing agenda;

¢. Notification of the availability of an information sheet as required under §6.5
herein; and

d. The location where reports, documents, and data pertaining to the hearing agenda
are available for public inspection.

6.7. Continuance of hearing. Anyv hearing scheduled pursuant to the provisions above may
be continued from time to time and place to place by the Beoard, which shall have the effect of
extending the last day for receipt of public comments. Notice of such continuance shall be promptly

filed in the state register.

6.8. Hearing Transcript. The Board shall cause to be prepared a transcript of any public
hearing held pursuant to these rules and shall make such transeript available for public inspection.

6.9. Multiple applications. In consideration of limited time and resources, the Board may,
within its discretion, consider more than one remining variance application in one hearing.

6.10. Decision on remining variance application. Upen review and deliberation of all of the
information available on a remining variance application, including the comments received during

the public hearing and public comment period, the Board shall issue an order either granting or
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denving the remining variance request.
Such order shall be forwarded to the applicant and to the Director of the Division of Environmental
Protection.

6.11. Prohibitions. The Board shall not grant a variance from water quality standards for
remining activities under the following circumstances:

a. Without requiring the applicant to improve the instream water quality as much as
is reasonably possible by applying best available technoiogy economically achievable using best
professional judgment which requirement will be included as a permit condition;

b. Without a demonstration by the applicant that the coal remining operation will
result in the potential for improved instream water quality as a result of the remining operation; and

¢. In the event that the Board determines that degradation of the instream water
quality wili result from the remining operaticn.

§46-6-7. Site-specific numeric criteria requested pursuant to 46 CSR 1, section 8.4.

7.1, Circumstances allowing a site-specific numeric criterion. A site-specific numeric
criterion may be established for a stream or stream segment upon 2 demonstration that the existing
numeric ¢riterion in 46 CSR 1, Appendix E, is either over-protective or under-protective of the
aquatic life residing in the stream or stream segment. A site-specific numeric criterion will be
established by the Board only where the numeric criterion will be fully protective of the aquatic life
and the existing and designated uses in the stream or stream segment.

7.2. Application. Any person seeking a site specific numeric criterion may submit to the
Board an application which includes the information outlined in section 3.1 a-i of this rule, as well
as the following information:

a. the existing numeric water quality criterion which applies to the stream and the
alternative numeric criterion desired by the applicant;

b. The results of a Water Effects Ratio study conducted pursuant to the procedures
cutlired in EPA's Interim Guidance on the Determination and Use of Water -Effacts Ratios for
Miatals”; or . :
any other method for which the applicant has obtained prior approveal from the Board; and

¢. An explanation of how the results of the Water Effects Ratio study demonstrate
that the alternative numeric water quality criterion proposed by the applicant is warranted.

7.4. Amendment of 46 CSR 1. If upon review of the application and consultation with the
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Chief pursuant to section 3.2 herein, the Board determines that a site-specific numeric criterion is
warranted, the Board shall propose the site-specific numeric criterion as an amendment to 46 CSR
1, Requirements Governing Water Quality Standards. In doing se, the Board shall follow all of the
requirernents for legislative rulemaking outlined in W. Va. Code $§29A-3-1 and in sections 2 and 2.3
of this rule.
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Ms. Libby Charfield

Environmental Quality Boara

1615 Washington Street, East

Charleston, West Virginia 23311-2126

Re:  Comments of American Zlectric Power and

Appalachian Power Company on

Proposed Amendment to 46 CSR 1:

Requirements Geoverning Warer Quality Standards
Proposed Amendment to 46 CSR 6: ]
Procedural Regulations for the Revision of

Water Quality Standards

July 17, 31995
Dear Ms. Charfield:

On behalf of American Electric Power Service Corporation and Appalachian
Power Company, [ oifer the attached comments on the West Virginiz Division of
Environmental DProtection's Proposed Amendment to the Requirements
Governing Water Quality Standards and the Proposed Amendment to the
Procedural Regulations for the Revision of Water Quality Standarcs. [ would like
to offer our appreciation for the opportunity to submit these comments and [ look
forward to 2 continued good relationship between our companies and the DEP.

If you have any questions concerning our comments, please contact Mr. Timothy
P. Mallan of my staff ar (54C) 935-2367.

Sincerely,
Bzt §. kot

Robert ]J. Robinson
Envirconmental Affairs Direczor

RJR:d
Attachments
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COMMENTS OF AMERICAN ELECTRIC POWER ON
THE PROPOSED AMENDMENTS TO 46 CSR 1:
REQUIREMENTS GOVERNING WATER QUALITY STANDARDS

Introduction

The American Electric Power Corporation, 2 holding company for the Appalachian Power
Company, presents the following comments to the proposed amendments to West Virginia
Division of Environmental Protection's Requirement Governing Water Quality Standards.

General Comments

The Companv has reviewed the proposed amendrrents to Sections 3.2, 6.2 and 7.2 of the rule
and concurs wicth the changes to the current language of the "five mile ruile," including
deleting requirements which apply in the zone five miles above a drinking water intake. and
adding new language which describes requirements for mixing zones for human health

criteria.
snelusi

The Company appreciatas this opportunity to comment on this proposal and lecks forward
to the continuance of a good working relationship with the Division.
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COMMENTS OF AMERICAN ELECTRIC POWER ON
THE PROPOSED AMENDMENTS TO 46 CSR 6
PROCEDURAL REGULATIONS FOR THE REVISION OF
WATER QUALITY STANDARDS

cri

The American Eiectric Power Corporation, a holding company for the Appalachian Power
Company, presents the following comments to the proposed amendments to West Virginia
Division of Eavironmental Protection's Procedural Regularions for the Revision of Warer

Quality Standards.
nera t

The Company has reviewed the proposed amendments o the rule that cutline circumstances
allowing site-specific revisions to water quality standards, application requirements for
dischargers seeking site-specific water quality standards. and criteria to be considered by the
Board in reviewing applications, as well as procedures 1o be followed by the Board oncs a
decision is made on an application. With the possible exception that the Company feels that
there is extended emphasis on the Section 7.2 requirements for 2 Water Effects Ratio study
and its corrasiation to acceprance of alternative site-specific numeric water quality critericn, the

Company concurs with the proposed amendmaents.
Cenclusion

The Company appreciates this opportunity to comment on this proposal and locks forward
to the continuance of a good working relationship with the Division.
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Comments by Ohio Valley Environmental Coalition (OVEC) on proposed rule
changes to 46 CSR 1 and 46 CSR 4, WV Code:
July 20, 1993

General comnents:

*Public mierest groups (OVEC, League of Women Voters, et al) and sven state
agencey offices in Depariment of Heaith & TTuman Resources (DHHR) and Division of

Emvironmental Protection (DEP) were not properly informed of proposed rudes. Some
groups and offices were not notified undl the final days of the comment period.

*DEF has not provided a summary discussion of mixing zone implementation
nesds (i.e. use of GIS technology, staustcally significant sampling of mixing zone margins,
¢t¢.). DEP has not issued to the public ary meps or lists of existing mixing zones and thei
proxdrufy to water mtakes in order 1o provids for informed comment on the proposad
rules,

*DEP has not issued to the putlic a map and list of stream segrnents which do not
now rneet warer quality standards. In fzct, DEP has failed o establish Toral Maximum
Daily Loads (TMIDLs) for such stream segments, as required by US EPA under the Clean
Warer Act. '

*DEP's proposed ruies do not specifically provide for the Chief of Water Resources
to coordinate site-specific variances from the water quality standards or the establishment
of mixing zomes with a TMDL program. The proposed ruies de not even acknowiedge
TVMDLs. .

*Proper management of the state's resources would require coordination of these
various requirements, as well as coordination with DHHR's Environmental Engineering
Division to be protective of public water intakes.

*Adverse economic impacts were not lsted. The rules changes have the potential
to increase costs for treatment of public drinking water supplies or industrial procsss water.
The rules changes have the potential to adversely impact recreational uses, including fshing
and swimming, as well as pleasure boatng (riverboat rourism is currently a valuable growth
industry). There was no adverse economic impact listed regarding public health sffects
causad by exposure to water pollution which directly impact a familv's economic resources.

. Recycled, chlorine-Fee pager




*Paragraph 6.6 page 7, the sentence should read "Such notics shall be filed with
the Office of the Secretary of State for publicaden in the state register not mere less than
thirty nor meore than sixty days before the date of the public heering,”

* Paragraph 6.7, append to the last sentence to read "Notice of such continuance

shall be prompily filed in the state register and shouid be pubiished as a Class I legal

advertisement in a widely circulated pubiication nearest the affected stream."

(losing comments:

In addition, OVEC requests an extension of the comment period for both these
rules. Also, OVEC requests that WV-DEP prepare a report for the West Virginia
legislature and the U.S. Environmental Protection Agency which would summarize the
efiects of the rufe changes, including efforts 1o coordinate water quality standard variances,
establishment of mixing zones, enforcement of TMDL requirements and sspecially
protestion of public drinking water supplies and recreational uses of the staie's water
Such a repoert would include lists of all the our:fails and intakes as well as maps that indicate
lecadons of currently established and propesed mixing zones. OVEC belisves that W -
DEP should be able to accomplish this using their GIS (Geographic Infor*nanon Svstem)

technology,

Respectiully,
-_—/j

f\ZQAW

Lew;s Baker, Chair
OVEC Board of Directors

<5

Janet Fout, Project coordinator

oy
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¢: Mark Scott, Deputy Diréctor, WV-DEP
Barbara Taylor, Chief of Office of Water Resources
Albvin R. Morris, Director of Water Management, Region Il TS EPA




West Virginia Mlnlng and
Reclamation Association

1624 Kanawha Blvd., E. Charleston, WV 2331

and the
West Virginia Coal
Association

1301 Laidiey Tower. Charleston, WV 23301

Ea et b ok o A b e o e o o e o e o

comments in response to

The Proposed Legislative Rule
(Water Quality - Remining)
46 CSR Series 6.,
Division of Environmental Protection,
Environmental Quality Board




WHIMBRA & WY CA comments i rasponsa (o the
Progossd Leqisiative Rute, (Water Cuality - Remining)
48 O3B Series 4, Divigion of Envirenmental Protacugn, Envirenmentat Quality Joarg:

Page i of

I. ABOUT THE PUBLIC COMMENT OPPORTUNITY:

A. OUR BEPRESENTATION:

The West Virginia Mining and Reclamation Association and the West
Virginia Coal Association reoresent over 400 coal preducing companies
and associate member companies who provide products and services {0
the coal industry. Our comments on this proposed regulation are on behalf
of all of the members of the WVMRA and the WVCA.

B. GUR APPRECIATION FOR THIS OPPORTUNITY:

We are grateful for the cpportunity to offer comments on this proposed
legisiative rule.

If. BACKGROUND 8N THE LUEST UIBGINIAR CORAL INDUSTRY:

The coal mining industry in West Virginia produces hundreds of millions
of tons of high guality coal for domestic and foreign use as an energy
source for the production of electricity, steel and a host of other
applications. Employment directly in West Virginia mines and indirectly in
the mining support trades and the hundreds of millions of doilars of taxes
generated by coal related sources ars the economic backboneof the
Mountain Siate.

A recent study found that one out of every ten payroll dollars in West
Virginia comes from the coal industry. It was further revealed that one of
every three pusiness tax dollars being collected by the State comes directly
from the coal industry.

Every influence which zalters the production of West Virginia coal
changes the fragile competitive balance between coal mines here and
coal mines in other ccal producing states and other nations. Therefore,
changes in the governmental regulations affscting this industry must be
made with the potential negative impacts of those changes foremost in the
minds of those considering such changes.




11f. ABOUT REMINING:

“Remining” is often misunderstocd. Remining is the process of revisiting
the same progerty that was previcusly mined. This is made more
practicable today because of advances in mining equipment, new mining
technigues and improved coal preparation technology. There have been
several legisiative initiatives, both state and federal, over the past 12 years
promoting remining. They include: The Ccoiombo Amendment {WV
Legislature, 1983, see attachment C); Rahall Amendment (Congress.
1887, see attachment D); OSM legisiation (Ceongress, 1990); and the
National Energy Act {Congress, 1892, see attachment A). These acis
included incentives t¢ remine and recognized the benefits 10 the
environment brought about by remining.

in many parts of Northern West Virginia and soeme parts of Southern
Waest Virginiag, there is over 100 years of mining history and several
degraded watersheds from a water quality peint of view. During modern
remining the pyritic material that is inherent in the coal is removed, whiie
other toxic materials in the spoil or overburden can be selectively handled
to avoid extensive contact with water.

Beaver Creek in Tucker Couniy and Simpscn Creek and Eik Creegk in
Central West Virginia are all excellent exampies of watersheds that have
penefited with improved water quality as a direct result of remining.

it is a consensus view that the watershed where remining takes place is
“aiways” improved by the process. Therefore, remining is good for Wast
Virginia and geod for the Nation and every effort shouid be made ¢
encourage it

Senate Bill 287, passed by the West Virginia Legislature and signed by
the Governor earlier this vear, follows the legisiative histery noted above by
again encouraging the practice of remining by simplifying the process of
obtaining a “variance”. The note found following the last paragraph in SB
287 while it was being considered stated:




Page 30f 3

“NOTE: The purpose of this bill is to
authorize the environmental quality board to
grant site specific variances for coal
remining operations from the current water
quality standards. Currently each variance is
promulgated as a new legislative rule. This
delays the permit process for one year.”

The Legisiature ciearly understood the value of remining o the
environment and to the ecenomy of the state. Therefore, the spirit and
intent of SB 287 (see attachment B) was to establish a variance process
which would be friendly i¢ those coai cperators who seek new permits on
previcusly mined lands.

ID. OUR COMMENTS ABOUT THE PROPOSED LEGISLATIUE
RULE:

On page 5, section 46-8-5.1;

Typographical error: in the middle of the paragraph the rule drafter
accidentally placed the word “it". This should be deleted.

On page 5, section 46-6-5.2:

Since one of the major purposes of SB 287 was to remove the Legislature
from the routine process of granting variances, the werds “and approved by
the legislature” should be deleted.

Cn page 6, section 46-6-8.2.a. & b..

Remining is encouraged any time any portion of the water quality can be
improved. There is no language in the law requiring iron, manganese and
pH to all be out of compiiance with established water quality standards in
order to get a remining variance. This should be an “or” test, not an “and”
test reguiring all three elements. There are certainly some locations where
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the pH and iren are in compliance. tut the manganese is not. Other sites
might have pH and iron out of compiiance, but manganess in compliance.
Even the federal Clean Water Act fails tc link the three indivicual standards
¢ a single combined standard, as noted by the use of the word “or) in the
Rahall Amendment to the federal Water Quality Act of 1887 (attachment D).

Tnerefore, 6.2.2 & b. snouid read:

“a. the stream does not currently meet the
applicabie numeric water quality criteria for
iron, manganese or pH;

“b. the remining activity cannot be carried
out in compliance with the numeric water
guality standards for iron, manganese or pH;
and”

On page 6, section 46-8-8.2¢.:

The werd “clearly” does not appear in SB 287. This is 2 new higher
standard being imposed by the drafter of this rule. The word *clearly” must
be deisted. -

On page 7, section 48-6-6.3.h.:

The last sentence in the paragraph, beginning with the words “In
additien...”, is unfounded and unnecessary. The ccal operator should not
be required to provide the Board a cafeteriza list of options for the Board to
choose the option they like best. Usually all of the alternatives have been
explored by the applicant while werking with the NPDES permitting statf on
the final form of the draft permit. The operator is actually only obligated to
simply propose an abatement acticn plan that meets the standards and
improves the water quality. Therefore that last sentence must be deleted.
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On page 7, secticn 46-8-8.8:

in the sentence beginning “Such notice shall...” the drafter apparently
intended to say “not less than thirty nor more than 80 days”. Regardless,
that pericd of time delays the permitting process. Remember, the
Legisiature wanted to aveid delays in remining permits. Thereforeg, the
pubfication of such nctices in the state register should be made:

“not less than ten days nor more than twenty
days before the date of the public hearing.”

And the ianguage in the last paragraph should read”

“in a publication area in the same area where
the proposed mine is located.”

Also, it should be noted that the advertisement period should pe configurad
C run concurrent with the NPDES Draft Permit announcements.

On page 8, section 46-6-6.10.:

Why s there a reference in this paragraph to the issuance of an “crder’?
The Beard simply grants a variance and sends a written correspondence to
the coal operator and the NPDES staff at DEP announcing the decision.

el

On page 8, secticn 46-8-8.11.:
The drafter has again imposed a higher standard than that imposed by the
Legislature. SB 287 says “The board may nct grant”. The proposed rule
says “Tne Board shall not grant”. Any English student or legislative drafter
knows that “may” is permissive and “shall” is mandatory. The Legisiature
estabiished guidelines in SB 287, not hard and fast rules as written by this
drafter. Therefore, we recommend “may” be inserted in lieu of “shall”, just
like it reads in SB 287.
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. SUMMARY:

Legisiative intent was ciear: ENCOURACGE THE PRACTICE OF
REMINING COAL. This proposed legisiative rule was not drafted to be as
simple and encouraging as SB 287. We therefore recommend the
amendments noted above be included in the final draft.

Remining's value has been clearly proven by the projects completed in
the past and by the numercus permits where remining is currently taking
place. The resuits of remining have been excelient,

We urge the Board to revisit the langueage of the proposed rule and

improve it towards encouraging remining and making the application
pDrocess simple.

(end of comments) %ﬁ @éﬁw

ATTACHMENTS THAT FOLLOW:

A National Energy Act of 1992 (3 page excerpti)

B SB 287 (3 pages)

C Colombo Amendment, WV Code, 1983 (4 pages)

D Water Quality Act of 1987 (Rahall Amendment , 2
page excerpt)

E Buffalo Coal Company’s current NPDES remining

permit (14 pages)
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PA Ccocmments con
4Picle 46 Y\ Procedursal Rulas % Envircomental Quality Beardr
ngeries § \ Procadural Rules Governing Site-Specific Reviasions :tco
] g L) =
Water Quality Standardas’

Ganeral Quascionsa & Comments:

{1y Is removing designatced sec, granting variange froms water
zuality standards, granting ramining wvariances and
astablished sice- spec;:;c nurmeric eriteria consicdergd
promuligacicns/revisions of legislative rules?

23 §46-6-3 (2.1} & §46-6-4 (4.7 {4.2) (2.3, considerirevising
twoamaval of a designated use" to rezad 'reclassificaflon o 2
designated use' since when removing a designated usg, soms
use must remain or be established 3

(3} Is W. Va., Code §29A-3-1 Wesn Virginia’s publi
TEQJI*EWEﬁ;Sq

(¢! How do these proceduras ralats to =he Septemb 83,
Tivisicn of Environamental Profection Folicy M cn
Compliance Diimi:cs fﬁv wazer Qualizv on Remind ions?
What authcr;tv dces the Stetse.nave o lmpLam oy

(8} Will West Virginia ke zaking us up on the ofiesr Lo mest the
cublic revisw requirements Zor the coal reminlng vaglance
chrough the pubklic necice of the permit?

§456-6-3

(1) 2.1.k. _ _

The usez <of "adeguate" is vagus.
(2) 3.1.&. o
Eow does West Virginia fefermine that a use is exlsting?
:
(3} .11 ] :
) _""‘-..- + - : - ~ 4 i
ir. 2ddition to determining the average flcow rate 1 2
secgment, the applicarien should indicate 1f it is “:flowing
water segment, whether rhe gtream is ephemeral, intermittent
- P - " - . x . -
er perannizl; and, Lif pesrennizl, determine Lhe appigpr;a;e
design flow Zfor aguatic life protection and Zor human healt:
roctection.

{4y I.l.g. o

How will the aguatic 13ifse in tha stream banthos,

azer coclumn, stc.?
(3} 3.3.c. : -
How will the existing use be determined?

ba zmssaved:i !




(61 i.3.e
Since the recbestec revigicn Tould alsc 2e denied, £his
secticn should ke revised Lo read "A brisf abstractl of the
supportive Jdocumentation which demcnscrates chat tihe
revisgsion is agpropriate. or inappropriatas.’

§4s5-6-4

) 4.1 - . .

Will reclasgification of dssignatsd used apply onlyf T
streams”? : :

(2 <.2.3
Should "cricericon" e plursllzed (griterial’

{3) There Zces nct appear Lo be anyv raguirement for thel State o
conduct a Use Attainabiilty Analyses (U3} when rempving =z
designacted use as i1s raguirsd in ¢0 CFR §121.1C0(J} The
‘informaticn shesec” could serve chs p¢rposes cf a2 URA, put =
secrion shcoculd ze added zc §45-£-4 which specificalidy statss
that the informaticon shest will include the physical,
chemical and siological factors that, in the State’s
assszgsmentc, affect the attainment of the designated use

:

{4} Is there any Dur._vglar rezson why the Szate did nck include
the phrase "without wvialating State water copssrvation
raquirements” in §46—6—é, 4.I.c.F 40 CFR §:31.10{é§(2
reads, ”Na:ural, ephemeral, intermittent cr low Zlck
conditicns or wateaxr Levals pravent Lhe azt-ainment. ¢ the
use, unless thess condliLlcons ray bes compensated forgby the
discharge of sufficient wvolume of zfiluen:z disc“arggs
without wiolating State water consarvatiecn raguirements TC
enakble usss t£o be mer .’

{3} The State should include the prohibliticns for removing 2
designated uss found in 4C CFR 131.10(hl.

§456-6-3

H

(1) 5.1 & 5.3 -

£
Change “numeric watsr guality standards” to "numerik water.

gquallty criterian,

g o)

+ -

{2} Tha State does not geam Lo raguire the
that will make a variance acceptable to EPA: (1)
Docu meﬁtatio: that trez:zment more advancsa f‘k‘van tha
required by Clean Water Act Seciions 293 ({¢) (2} (A) and

¥
}

nas benn carefully consideved, and that alternatives off

f

fcllowing conditicns

(3)
luent

control sirategies have been avaluated; (2) The discharger

[

who is given a variance {oxr one particular constituent
required to meest the applicakle criteria Zor cther
congtituents; (2} The discharger elitcher must mest

mmnmwmnh#mlng«m‘r
1]

is
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DE.iss  Loi2T EPG SESION T water Jiu. 1T ST ITsT S.0s
standard upon the explrsticn of the wvarliince, or must maxe a
new Gemonst ration of "unattainabilicyr; (&) Reasv“at_e
prﬂgﬁes: is being made toward meeling Lhe standardsg; and (g
The puD_;C noctice should contzin a clear descriptign oI the
impact 2%£ the varliance gpon achieving water guality
standards in cthe affzacted sor=am segment,

CSR §

5.

"{Rlemined areas of coal rem‘“_ﬁu operaticns’ seemg
redundant. Also, capitalize divis-en of er"*vo“marcd_
protgction” and “Iederzl Watexr Polluticn Ceontrol Adt
although, the Federal civallen "352C1(pi of zhe Clean Water
Lot 15 mere apporopriaia.

§.2.a. and 6.3.% - ,
These conditicons infer tha:z a2ll tchree parametsers

(iron, manganese,pH) must rnot te mesezing water gualifty
criteria in c¢crder to be 2llgible IZor a varliance, le
oossiklae that a goocd potsntlal reminiag 3iTe may e conlv
Lron and pE zroblems and tha:. Ths mangansse J4oes T
criteria. Pernaps tne condinicna should e raword Dy
changing ‘'and!’ o "er.

£.2.D0. ,
This sscticn Ls ambigucus. A8 wrlizen, we assume at this
conditicn means chat the romLning actlwily Can noet e
carrisd ourt witihout . causing or ceonoxibuting Lo a ar
gualisyv standards viocLaticn of che rescelwing strea Flease
crovide the State’s ilnzerpretation
£.3.Q.

Is the -alternative water guallty criteria raguested Dy Che
applicant:

- remining discharge criteria, ,

- the instream criteria afser mixing, or

- cne in the sams?
This subsecZiich dces not inclinds & seccicn ent tled
"Amendmenc of 486 CSR1” They arse considering remining
varisnces as revisions o 16 U8R 1, RquLrenentS Gchverning
Water Qualicy Standards, aren’t chev? {From cur Axil 7,
1535 draf: letcer: "3azsed on this regulation, EPA Reglon
21 would consider each coal remining variance as a change
Lo West Virginia’'s water guality scandards, subject: to EPA’S
review and approval.’) S
Tc Seczion 6.311.2., I would a2dd "In the ewvent tnat Ehe Roard
daetermines that degradaticn ¢f the exigting 'nstro nowager
guality will result Erom thie remining cperation.” ¢

£

Samewhere (the NFDES aprlivalion reguirements wouldg b
D*roor;aue) the Statre should ask Zor cexrtificatiori that the
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cropesed ¢oal remining oSteraticon will be coniinsd oo the
remining arsa. The State shculd alsco agsurs that They have
the autherity to regues:t the a&xtensive Baseline Saﬁbling
Datca that is descrized inn the 2/22/33 rFolicy (the Haseline
Sampling Data will be neaded Lo support $§.3.g. “The
alternazive numeric water gua.ity criteria for ircrd,
manganege and pH reguested by the applicant: %

8) Other informa:zion that may be helpful o the S:a:e;%hen
making & dstermination that a discharger is elligible for a
cal remining variance:

(&) Plans, crosSs-sSscticns, and schemacic drawings i
describing the technigues for handling acid-forming
matarizls to raduce the Zischarge of acidity, 1iron and
mangansse.
(b) A description of the range of abatament levelsf thac
probably can be achisved, costs, and each step proppsed oo
reduce the discharge of acidiiy,. iron, and manganesg.

g

: _ £

{¢) A dascripticn of the speil handling practlces hacessary
sz reduce the discharge 2f =acidiny, iron, and mangapess.

¥
- i — _ s } - —~ ¢ - —_ ” - - 4

8} I Segcion £.2, 1t states Lhal the 2card may grant g
variance if ic finds chat all of ths reguirements ©f “this
rule” have besn m=2t. Would this irclude a determination
that one of the condicions ocutliined in secticn 4.1 g-:%
agply, and that that condition would be ldentciiled fn Che
public notice?

§46-6-7

= 7.4 : -

Is this limited to only streams ©r stream SegmMenCsS?:

2] 7.2.b. & 7.2.¢ .- :

Change "Water Effects Ratio" to "water zffect Ratici, in a.-
instanc¢es.

3, In section 7.2.p., the Stale should sither specify that this

—

>

ig the Fabruary 15%4 version

interim guidance,
versions of this document

Tne proésedurss should indi

-

could alsoc usa the Recalcu

Or SOMEnCwW
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non a dlischarger could use

with a WER.

Lhe Water
certify thar any
alsc e valid

e
1=
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scks RITLO
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ubsequent

or uie.
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(5} <Considering the relaclve expsnse of preparing a WEH,
snouldn’tc & discharger ccontacy the Board prior tco ginnirg
the WZIR process, Lo assure the Beoard agrees with | chey
pLan to go abkout the proceus? '
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§46-5-4, '3.1.4., should xread, "...cause maore senvircnment
Lo correct zrhan Lo leave in plaze;” ;
—_ - - = - - - i -

§46-56-4, 4.1.f., should read, "Phvsical condizicns rsladed to the
natural feaiures ¢f the " i

3
§46-6-5, 5.3.c., shoeuld rezad, "Idencification of the crifericn
outlined In secticn 4.1 a-f abcvse which render. ... "

o rz2ad, *...tche prbcedures

§46-6-7, T.2.
outlined in =

|
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LEAGUE OF WOMEN VOTERS OF WEST VIRGINIA

-

5128 GIDECON RD « HUNTINGTON, WV 25705 « TELEPHONE 304-738-3287

ATy

July 11, 19¢E&

To; Environmental Qualility Board
Attention: Libby Chatfisld

From: Helen Gibbins, League of Women Voters

Re: Serles 6, Procedural Rules Governing Site-Speciiic Revisions
To Water Quality Standard .

The League of Women Voters of West Virginia wishes to make a3 .
comment on the procedural rules.

1) Under 46-5-2.Z, the public hearing should be held well in
advance of the expiration of the public comment pericd. Persons
¢an thus hear guestions and comments at the hearing to hel
formulate their officlal comments.

2) Under 46-6-2.3, 1if the rule a has strong bearing on a
certain localityv, documenis should be available for sxamination
at a logcegl librarvy or courthouse.

3) Under 46-6-3, 4, 5, 6, 7, infecrmation {(appliication.
information sheet, repcrts, documents, and data) pertaining to
removal ¢of a designated use, a variznce, or & site-specific
numeric critericn, should be available for examinaticon a:i the
local library or cou*thouse, nearsest o the affected water body.
Any hearing which af fecus mainly a certain 7ocatlon, should bhe
held in that aresz.

To ensure public participation, it is mest importan:t that
public documents and hearings be easily available tc these whe

live in the affected community. Interested persons should not
have to drive long distances to review documents or to attend

public hearings.
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Sopinngn 2 The RERlargs vau2 N0 e MInorngarals Naions Faretr maeng Zuild

Tl ; <
Julw 20, 1298

Crarles R. Jerkins, CThzirman ,
Znvironmental wuality Board -
L5815 Wazningiton Streesp, Zazat B
Charleston, WV Z3Z1I-2125 .
RE:; Provoesed &5 ISR S-2
VRarnining Yarizncez)
Dr., Jenking and Beari Members,

As Minming Chzazlry of the W.Y, Highl .
I suzrit trhe folleowing summary of
cuzlic hearing Joly 18, 1933 wizh z
governing the Zocardi’s zuthority o le
water gualliv standards Zor caminin

Az I stated =2t the public nearing, WVHC rsanzidersd tha
Soari’z existing vairiance vraocedurss sulilcsiant for the purpoz=a:z
3f the ceal Industry in avp_ving for remining Termits HEowawer,
The WY Leglislazture saw it Lo snact 3.2, 2 i l
shbreviazised process for allowing varlizncses of
mining permits (%Y COCE 223-3-4(ciy.

C iz =liezsed that during it lecislarive sezzion the

Board insisted that any remining leac 2ftilcn affzcting the Boards
rezponzibilitiss for zetting watsr guality ztandards remzin
limized in Scowe and consistant with the inteant of Zha remining
provisicons of 301l (pY of the Clean Water Act (ITWA), Datter known
asg the RAHALL AMENIMENT (33 USC Sechtion 13LL0p1Y.

In kesping with the Board’s desire fo allow industry and the
LE? sermitiing agency the flexibility they regusszted and siill
remzin congistant with the CWA, WVHC recommendz the following
changes to the proposed rule to batter reflect RAXHALL,

1. 45 CER 5-§£.2 correctly ailows thne Doard to grant a
varianca osnly after finding the aprlicaticn mestz a2ll the
requirsments of this ruls, WV CODE 22B~3-4, and the Coazl Remining
Policy izsusd by WY on 9730753, Eowever, fthe liszt should z2lszo
include refsresnce to the reguivemenis of the RAHALL AMENDMENT =s
wall, State Code, and even more rzadily, siate policiss may be
changed in spice of the sxistance of Sacilon 2C1(z) of the Clsan
Water Act. To avolid confusion in such circumsztancss, rafzrencs
To Tne appropriate sectlion of the CWA iz z rust,

ﬂ
5
3
)

WEking sinve [957 far e CONSENANICN dnd atse MANIGemMent Of Wit Wrgimas naturé: 2o




WYHC 48 C5R 5-8 (Remining Variancss: 7720733 o I,

2. 4% CSRE e-9.2.a. 7The Board corrsctly azssumss 1is variancs
acthorizy i1z limited Lo in siresam water gualitvy standards rather
thnan ef fluent limits, but in thiz seciicn it 1z avpruopriate and
necassary for the Zoard to evaluate the gquality of Lfhe dischargs
as well as the stream before granting instream variances,

Tne proslem zrises when The strsam IS NOT currsently meeting
the gspecific &apvlicable watsr gualityv criteris (due, sgavy, Lo zoms
cther upstream influence) bul the pre-—sxistine discharge Zrom Tns
oLd mined arsa I3 NOT BACD., RACALL doss not ailszsw for army zsesizl
conslderation In tnat instance; the prorpozsed rule, howevsyr, doeg,
Adding zhe words ''pre-sxisting dlizcharge and'' zefzre tine weoxrd
"stream' weould, 1 think, =2liminats %this prcklem.

Cn zhe other hand ne stream I3 mesting app.iczk:ls
criteriz and the discharge IS BAD, a2 varizncs fto watser gua_iiv
gtandarzZs iz nrnot nacessary, and in fack not zilowadle, I am
presuming Swction £.,11.c, of the Fronibiticns Provisicns
satisfiies RAEALL and pracludes variances in tha:t circumstance.

The remeining scenaris 1s 2 strezm ithzt IS NOT meseting
stancards, and the pre—ewxisiin Lscharge IS B2D as wall., In
That instance a wva: ncea = ted (nsncs thne additional
words suggasted Dravious out if 1%L =zatizfiss threse hasic
conditions: 1% the stream cannot be mads any worze Dy The
dischargse (&.11.c.), 27 thers is a peotantizl for the remining
oparatlion o improve instrsam water guzlifty (6.11.5.)0, and 3} itne
cperation will impreve stream suality 2g much ag possible using
the BEST availanle techneology economically achiewablas (&8,11.a.3,

2. 48 CER B6-8.3.f. The demonstration 2y the applicant
should also Include the guality of the pre-sxisting discharge as
well ag fto the water gualiify ¢f fthe stream. (S22 rationale for 2
zhove,) '

4, 46 CSR £-6.2.g5. The zpplication sheuld contain not only
the alternztive numeric water cuality criteria reguested, but
alsc somé€ Showing that theose criteria will neither degrade the
stream, nor allow diascharge levels of pollutants o excased these
of the pre—existing dischargs,

S. 45 CSE .3.h. The proposed lznguage 1z good z= far as
it gos=ss, but 3ﬂoulc go even furtner. Thne applicant snoculd net
only be reguired to provide information zbout other akatement
actions considersed, buit should also previde seme sort of showing
of why the chosen act%on iz not jusL preferred, but iz indeed fne
BEST available technol ogy =sconomiczally achlevaz 2., Perhaps
reference to TPA or other reliable guidance documents about BAT' s

stc,

would be appropriate,
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Response Summary

46 CSR 6
Procedural Regulations for the Revision of Water Quality Standards

Introduction

The Environmental Quality Board filed a notice of public hearing and comment period on
proposed changes to this rule on June 16, 1995, A public hearing was held on July 18, 1995 at
7:00p.m. and the public comment period was closed on July 20, 1995. Comments were filed by
US Environmental Protection Agency, Region I1I, West Virginia Highlands Conservancy,
Buffalo Coal Company, Ohio Valley Environmental Coalition Appalachian Power Company,
West Virginia Manufacturers Association, West Virginia League of Women Voters and West
Virginia Mining and Reclamation Association. The following is a summary of the proposed
rule, the comments received on the proposed changes and the Board's responses to those
comments,

GENERAL COMMENTS

This rule was first promulgated in 1982 to establish procedures for persons seeking
variances from or revisions to the numeric water quality standards found in 46 CSR 1,
Requirements Governing Water Quality Standards, which are promulgated by this Board.
During the Board's most recent triennial review of the water quality standards, several
amendments were made regarding the categories of "variances”. Site specific numeric criteria,
variances and use designation changes are three ways that an interested party may seek a waiver
from the application of numeric standards. The majority of the amendments in this procedural
ruie are proposed to provide consistency with the new provisions in the water quality standards.

In addition the 1995 legisiature passed an amendment to the WV Code 22 (HB287)
which establishes alternative procedures for granting variances from water quality standards for
iron, manganese and pH for remining activities.

SECTION 46-6-1. General
This section includes provisions outlining the scope and purpose of the rule and the
statutory authority for establishing the rule. The purpose of the rule is to establish precedures to

be followed by the Board and applicants for site-specific water quality standards, which include
variances, remining variances, site-specific numeric criteria and removal of designated uses.

Comments and Responses

No comments received.




Board Action

Section adopted as proposed.

SECTION 2

This section establishes requirements for the Board for all revisions of the legislative
rules it is authorized to promulgate, These requirements apply to amendments proposed as a
result of an application for a variance, with the exception of remining variances, or those
proposed as a result of the riennial review.

This section incorporates by reference the requirements for rulemaking found in the State
Administrative Procedures Act (“APA™) (WV Code section 26A-3-1). In addition the provisions
in the APA, the rule provides for a mandatory public hearing to be held on proposed changes
prior to the expiration of the public comument period established by the Board.

Comments Received,

One comment was received on this section, requesting that the public hearing be held
well in advance of the expiration of'the public comment period to provide ample time to respond
to issues discussed at the hearing.

46-2-3. One commenter suggested that if 2 rule has a strong bearing on a certain locality,
documents should be available for examination at 2 local library or courthouse. This comment
was extended to other sections of the rule, including applications, information sheets, reports and
other data that might be available for review.

In addition to the comments received, the Board identified a typographical error in
section 2.1. The first sentence of that section should be changed to read as follows: “Except as
provided in section 6 herein, all revisions to the Board’s legislative rules (46 CSR 1 and 46 CSR
12} shall be made in accordance with the provisions of W. Va. Cede section 29A-3-1 et seq.”

Beard Response,

The Board recognizes the benefits of having the public hearing in advance of the close of
the comment period, to provide those who attend the hearing an opportunity to review and
respond to issues raised at the hearing. We agree with the commenter that there is value in such
scheduling and will make every effort to do so in the future. However, because of the difficulty
of coordinating the schedules of five citizen members to ensure that a quorum is available for a
meeting the Board declines at this time to include such a scheduling requirement in this rule.

The Board agrees that making the documents available to a broad audience is of great
value. We will begin such an effort at the next possible opportunity. The Board will review the

2




success of such a program and will consider amending the rule at a later time to a requirement for
such distribution.

ction

The Board amended the rule to correct the typographical error identified in section 2.1.

SECTION 3

This section provides general requirements for site-specific revisions to 46 CSR 1.

Comments Received.

US EPA Region IIl provided a number of comments on this section. Regarding secticn
3.1, they provided a reminder that each reclassification of a designated use cr granting of a
variance must be supported by a Use Attainability Analysis (UAA), which must be submitted to
EPA for review because such reclassification is considered an amendment to water quality
standards. On section 3.1.b. EPA suggested that the minimum data requirement for applicants
seeking use removals and criteria changes, and offered to work with us on general guidance in

that area. :

Concerning sections 3.1.d. and 3.3.c. EPA requested clarification on how existing uses
are defined. On section 3.1.f. EPA suggested that more flow information is necessary; ie:
whether there is flowing water in a segment and whether the siream is perennial or ephemeral.
And finally, regarding section 3.3.e. EPA suggested revising the section to read “a brief abstract
of the supportive documentation which demonstrates that the revision Is appropriate_or

inappropriate”

Board Response

The Board agrees with EPAs comment regarding the requirement for a Use Attainability
Analysis to be prepared when reclassifying a designated use and issuing a variance. To address
the comment, the Board will amend sections 4 and 3 to include the reference to the federal

requirement for the UAA.

As EPA suggests, clarification for how existing uses will be defined will be included in
the guidance on antidegradation implementation that is currently under development, rather than
this rule.

The Board agrees with EPAs comment on section 3.1.1. regarding information on
providing information regarding whether a stream is perennial, ephemeral or intermittent and
will amend the rule to reflect that requirement,

(FS]




Board Action

The Board proposes the following amendments to respond to the comments above:

Amend section 3.1.f 1o read as follows: "The average flow rate in the segment, the
amount of flow at a designated control point and a statement regarding whether the flow of the
stream is ephemeral, intermittent, or perennial.”

See sections 4 and 3 for amendments regarding the UAA requirement.

SECTION 4,

This section describes the requirements and procedures for removal of a designated use.

Comments received

EPA guestioned the fact that the language in 4.1.c. does not include the beld language in
the following sentence: "Natural, ephemeral intermittent or low flow conditions or water levels
prevent the attainment of the use, unless these conditions may be compensated for by the
discharge of sufficient volume of effluent discharges without violating State water
conservation requirements to enable uses to be met." They indicate that the missing language
in cur rule is in the federal rule at 40 CFR 131.10{g)(2).

The EPA also identified a typographical errer in section 4.1.¢ and suggested correcting it
by amending that section to read "...cause more environmental damage to correct than to leave in
place". Regarding an additional tfypographical error, EPA suggested amending section 4.1.fto
read as follows: "Physical conditions related to the natural features of the ..."

EPA also suggested that “removal” be changed to “reclassification”.

Board Response

This rule was drafted using the languages in the States Water Quality Standards Rule (46
CSR 1). While the ianguage in that rule closely mirrors the federal rule cited above, the bold
langnage is not included in the WQS rule. The Board will review that language in the
upcoming triennial review of 46 CSR 1, and if appropriate, will update the state rule to be
consistent with the federal rule. At that time, a change in this rule will also be considered.

The Board agrees with EPA’s suggestion regarding the use of the term “reclassification”
rather than “removal” of a designated use.




Board Action

The Board will amend the rule to correct the typographical error in sections 4.1.d and
4.1.f and will change “removal” 10 “reclassification” wherever it cccurs in this section.

SECTION 5

This section provides requirements for variances from water quality standards requested
pursuant to 46 CSR I section &8.3.

Comments received, .

Several commenters identified tvpographical error in section 3.1.

Regarding section 5.2, one commenter suggested deleting the words "approved by the
legislature” in this section because the remining bill cbviates the need for legislative review.

EPA suggested including a requirement that upcn the expiration of a variance, that each
variance must be resupported by a demonstration that the circumstances which lead to the

original issuance stiil apply.

Board Response

Regarding the comment on section 5.2 regarding the need for legislative review, this
section deals only with "non-remining" variances, which are reviewed by the legislature,
therefore is appropriate in this section.

The Board agrees with EPAs comment and will amend the rule to inciude their
suggestion.

Board Action

Amend section 5.1 to read "Upon receipt of an application the Beard may approve a
variance from numeric water quality standards if it determines that the conditions outlined in
section 4.1 a-f above, limit the attainment of one or more specific water quality criteria.”

Amend Section 3.2 by adding the following sentence at the end of that section: "Each
variance must be resupported upon review by the Board by a demonstration that the
circumstances which lead to the criginal issuance still apply.”




SECTIONG6 _.

This section provides requirements for variances from numeric water quality standards
for remining activities.

Comments received.

T

One comment received on sections 6.2 a and b suggested changing "iron, manganese and
pH" to "iron, manganese or pH". EPA suggested amending section & to read "the stream does not
currently mest the applicable numeric water guality criteria for iron, manganese or pH due to
abandoned mine drainage". .

Regarding section 6.2.¢., one commenter indicated that the word "clearly"” is not in the
language of SB 287, and therefore should be daleted in this section, which is a reiteration of the

language of the bill.

Regarding section 6.3.f,, one commenter requests that the demonstration by the applicant
should alsc include the quality of the pre-existing discharge as well as the preexisting water
quality of the stream.

Regarding section 6.3.g., one commenter suggested that the application should contain
not cnly the alternative numeric water quality criteria, but also a showing that those criteria will
neither degrade the stream, nor allow discharge levels of pollutants to exceed those of the pre-
existing discharge. EPA suggested changing the wording of this section to "The alternative
numeric water quality criteria for iron, manganese or pH in the receiving stream requested by
the applicant”

Regarding section 6.3.h., one commenter requests deletion of the requirement that the
applicant provide information about other abatement actions considered and why the chosen
abatement action is preferred. Another commenter indicated that in addition to the requirement
for justification for the chosen abatement action, that the applicant should demonstrate that the
chosen abatement action is not only preferred, but that it is the best available technology
economically achievable. That commenter suggests reference to EPA guidance documents on

BAT’s.

On section 6.6. commenters noted that the language in this section regarding the public
notice required of the public hearing should read "not less than 30 nor more than sixty days”.
That commenter also suggested a shorter time period of “not less than 10 nor more than 20 days
before the date of the public hearing.

A comment received on section 6.10. questioned the need for the issuance of an order
granting the variance and suggests that the “Board simply grants 2 variance and sends a written
correspondence to the coal operator and the NPDES staff at DEP announcing the decision.”

6




Another commenter suggested that decisions on remining variance applications should
also be forwarded to interested members of the public, including those commenting during the
public comment period and anyone previously requesting to be notified of such decisions.

Regarding section 6.11.c., cne commenter indicated that the Board should not be
required to determine that the instream water quality will be degraded by a proposed operation in
order to deny an application. The applicant must demonstrate to the satisfaction of the Board
that the operation will not degrade the stream; if the Board is in doubt they shouid be able to
deny the application. Another commenter indicated that the language of this section should read
the Board "may not grant" rather than "shall not grant”. EPA suggested amending this section to
read "In the event that the Board determines that degradation of the existing instream water
quality will result from the remining operation.”

Board Response

The Board agrees with the suggestions that "iron, manganese and pE", be changed to
"iron, manganese or pH" in all sections of the rule.

Regarding section 6.2.c, the Board agrees that the word "clearly” shouid be deleted
because if is not in the language of SB 287.

Regarding the comment on section 6.3.1, there is a requirement for providing information
on existing levels of iron, manganese and pH in section 6.3.e, therefore that requirement is
unnecessary in section 6.3.1.

Regarding the comment on section 6.3.g., the Board feels that that information is coverad
in section 6.3.h, and that there is no need to add it in this section. The Board agrees with EPA’s
suggested change in section 6.3.2..

Regarding section 6.3.h, the Board agrees that the applicant should provide information
indicating that the chosen abatement action is the best available technology economically
achievable; this requirement is specifically identified in SB 287.

The Board agrees with the amendment suggesting correction of the typographical error in
section 6.6. and will change the section to read: "not less than 30 nor more than 60 days." The
Board does not agree with the suggestion that the time period for public comment be shortened.

On section 6.10, it is the Boards position that the decision on the variance must be
communicated in a clear and relatively formal manner. The Board believes that the issuance of
an order serves this purpose. Regarding the comment that the order should be forwarded to other
interested members of the public, the Board agrees, and will amend the rule to reflect that anyone
requesting a copy of an order on a remining variance will be provided a copy.




On section 6.11.c, the Board agrees that the wording in should be "may", rather than
"shall" to be consistent with the language of the SB 287. Regarding the comment that the Board
should not be required to determined that the instream water quality will be degraded by a
proposed operation in order to deny an application, the language in the rule reflects the language
adopted in SB 287. This is not intended to be the only basis for denial of a variance, and it is
included in the rule as written in the bill.

Board Action

The Board has amend the rule to reflect the changes identified in each section above.

SECTION 7

This section provides requirements for application for a site-specific numeric criterion.

Comments Received

EPA provided several comments on this section. They suggested that the term "Water
Effects Ratio" should be "Water Effect Ratio"; and they identified an additional typographical
error in section 7.2.b.

They alsc indicated that the rule should indicate whether or not a discharger could also
use the Recalculation Procedure or a combination of that procedure with a Water Effect Ratio.
Finally, they suggested a statement indicating that anyone seeking a site-specific numeric
criterion should contact the Board and EPA prior to beginning the WER process, so that both
agencies would have the opportunity to provide input into the development of the WER.

Board Response

The Board agrees with all of the suggestions provided by EPA.

Board Action

The Board will amend this section by cerrecting the typographical errors identified
above, Further the Board will amend section 7.2.b. to read: "...or any other method for which the
applicant has obtained prior approval from the Board, including EPAs Recalculation Procedure;”

The Board also will amend section 7.1 by adding the following sentence at the end of that
section "Applicants for site-specific numeric criteria must contact the Board to receive approval
of any Water Effect Ratio plan or plans for any other method for developing a site-specific
criterion prior to implementing any such plan.” '
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