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QUESTIONNAIRE

(Please include a copy of this form with each filing of your vule: Notice of Public Hearing or
Commment Period; Proposed Rule, and if needed, Emergency and Modified Rule.)

DATE: July 27, 2001
TO: Legislative Rule-Making Review Committee

FROM: (Agency Name, Address & Phone No.) WYV Environmental Quality Board

1615 Washington Street, East, Suite 301,

Charleston, WV 25311

(304) 558-4002

LEGISLATIVE RULE TITLE: "Requirements Governing Water Quality Standards”

1. Authorizing statute(s) citation 22B-3-4
2. a. Date filed in State Register with Notice of Hearing or Public Comment Period:
May 29, 2001
b. What other notice, including advertising, did you give of the hearing?

Published in Charleston Gazette Newspaper on June 6, 2001 and Charleston Daily

Mail Newspaper on June 19, 2001. Also distributed the notice to our internal/e-

mail mailing list of approximately 125 people.

C. Date of Public Hearing(s) or Public Comment Period ended:

Public Hearing held on June 28, 2001, at 7:00 p.m. The end of written comment
period was June 29, 2001,

d. Attach list of persons who appeared at hearing, comments received, amendments,
reasons for amendments.

Attached X No comments received




e. Date you filed in State Register the agency approved proposed Legislative Rule
following public hearing: (be exact)

July 27,2001

f. Name, title, address and phone/fax/e-mail numbers of agency person(s) to
receive all written correspondence regarding this rule: (Please type)

Elizabeth Chatfield, Technical Advisor

1615 Washington Street, East - Room 301

Charleston, WV 25311-2126

558-4002 / 558-4116 /Ichatfield{@agbegb.state.wv.us

g. IF DIFFERENT FROM ITEM “f”, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of
this rule: (Please type)

Same

3. [f the statute under which you promulgated the submitted rules requires certain findings
and determination to be made as a condition precedent to their promulgation:

A. Give the date upon which you filed in the State Register a notice of the time
and place of a hearing for the taking of evidence and a general description of the
issues to be decided.

N/A

B. Date of hearing or comment period:

N/A

C. On what date did you file in the State Register the findings and determinations
required together with the reasons therefor?

N/A

D. Attach findings and determinations and reasons:

Attached N/A




46 CSR 1
Requirements Governing Water Quality Standards
July 27, 2001
Summary of Proposed Changes
The changes proposed delete the Antidegradation Implementation Procedures in
Appendix F of the rule. Definitions corresponding to those procedures and references to

Appendix F are also removed.

Sections 2.1, 2.2, 2.3, 2.18, 2.21, 2.22,2.26, 2.27 Delete definitions and renumber
section accordingly.

Section 4.1.b.1. Remove reference to Appendix F.

Section 4.1.¢. Replace reference to Appendix F with reference to 60 CSR 5.
Appendix F Delete Appendix

Appendix F1 Delete Appendix

Appendix F2 Delete Appendix

Appendix F3 Delete Appendix




46 CSR 1
Requirements Governing Water Quality Standards
July 27, 2001

Statement of Circumstances Requiring Proposed Amendments
1) Antidegradation Implementation Procedures (See Appendices F, F1, F2 and F3)

The proposed rule deletes these appendices, which outline the Antidegradation
Implementation Procedures that were adopted in the rule in the 2001 Legislative Session.
The justification for removing these provisions is found in HB 3240, which also passed in
the 2001 session. That bill provides for the transfer of authority for establishing the
Antidegradation Implementation Procedures (Procedures) from the Environmental
Quality Board to the WV Department of Environmental Protection (DEP) on July 1,
2001. The DEP filed a Notice of Agency Adoption of Legislative Rule Exempt from
Legislative Review for a new legislative rule, 60 CSR 5, titled Antidegradation
Implementation Procedures, on July 2, 2001. The text of 60 CSR 5 is the same as the text
of the appendices that we are proposing to delete from 46 CSR 1'. We are proposing to
remove the Procedures from our rule consistent with the transfer of authority to the DEP.

In addition to removing the Appendices, we are making related revisions, which
remove references elsewhere in the rule to those appendices. We also propose removing
8 definitions that correspond to the Procedures in Appendices F —F3.

2) Public Drinking Water Supply Designated Use - Category A (See §6.1, §6.2 and
Appendix B).

As explained in our Responses to Comments document, our Notice of Public
Hearing filed on May 29, 2001 included changes clarifying that the Public Drinking
Water Supply designated use category (Category A) applies to all waters of the state. We
also described in the Notice that the Board intended to develop a procedural rule allowing
for the expedited removal of the Category A use designation from streams on a case by
case basis, upon application. After holding our public hearing and reviewing the
comments received, the Board has decided that it would be far more wise to have the
procedural rule in place before proceeding with category A. We intend to begin
development of the procedural rule as quickly as possible, and wait until afier progress is
made on that activity before proposing a change to the Water Quality Standards.
Therefore, the changes proposed in our Notice of Hearing relating to this issue have been
withdrawn.

! With the exception that some clerical changes were made to the Antidegradation Implementation
Procedures in 60 CSR 5 — those are outlined in the WV DEP’s July 2, 2001 filing.
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 46 CSR 1 - Requirements Governing Water Quality Standards

Type of Rule: ..X__ Legislative Interpretive _—_ Procedural

Agency: WYV Environmental Quality Board

1615 Washington St., E., Suite 301
Address:

Charleston, WV 25311-2126

1. Effect of Proposed rule:

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRENT NEXT THEREATFTER

ESTIMATED TOTAL
COST

PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERATIONS

EQUIPMENT

OTHER

2. Explanation of Above Estimates:
The sections proposed for removal from the rule have been incorporated into a new procedural rule by the

WYV Department of Environmental Protection (see 60 C.8.R. 5 - Antidegradation Implementation
Procedures). Although implementation of the procedures may result in fiscal impact, the removal of the
sections from this rule is not anticipated to have economic effects.

3. Objectives of These Rules:
To remove the Antidegradation Implementation Proceedures contained in Appendices F, F1, F2, and F3
from the Rule; to remove definitions related to the antidegradation implementation procedures from the
Rule; and to remove references to Appendices F, F1, F2 and F3 from the Rule.




Rule Title: 46 CSR 1 - Requirements Governing Water Quality Standards

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

None anticipated

B. Economic Impact on Politicat Subdivisions; Specific Industries; Specific Groups of
Citizens:

None Anticipated

C. Economic Impact on Citizens/Public at Large.

None Anticipated

Date: M &Z M

Signature of Agency Head or Authorized Representative:

Una b CHIM Y




TITLE 46

LEGISLATIVE RULES

ENVIRONMENTAL QuALITY BoARGML Z1 || 12 M ‘0]

SERIES 1
REQUIREMENTS GOVERNING WAT%FHGE OF wiit
QUALITY STANDARDS SEGRETARY OF s1aze

§46-1-1. General.

1.1. Scope. -- These rules establish requirements
governing the discharge or deposit of sewage, industrial wastes
and other wastes into the waters of the state and establish water
quality standards for the waters of the State standing or flowing
over the surface of the State. It is declared tc be the public
policy of the State of West Virginia to maintain reasonable
standards of purity and quality of the water of the State
consistent with (1) public health and public enjoyment thereof;
(2) the propagation and prcoctection of animal, bird, fish, and
other aquatic and plant life; and (3) the expansion of employment
opportunities, maintenance and expansion of agriculture and the
provision of a permanent foundation for healthy industrial
development. (See W. Va. Code §22-11-2.)

1.2. Authority. -- W. Va. Code §22B-3-4
1.3. Filing Date. --
1.4. Effective Date. -

§46-1-2. Definitions.

The following definitions in addition to those set forth in
W. Va. Code §22-11-3, shall apply to these rules unless otherwise
specified herein, or unless the context in which used clearly
requires a different meaning:
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mreter—rutes——effective May 206 —for——=a—streamor—stream
segmenrt—or—arny—other—waterts—ci—the—state—

24+ 2.1. "Board"™ is the Environmental Quality Board.

25+ 2.2, "Chief" is the Chief of the Office of Water
Resources of the West Virginia Division of Environmental
Protection.

2—6— 2.3, "Conventiocnal treatment” is the treatment of water

as approved by the West Virginia Bureau for Public Health to
assure that the water is safe for human consumption.

27+ 2.4. "Cumulative" means a pollutant which increases in
concentration in an organism by successive additions at different
times or in different ways (bio-accumulation).

28+ 2.5, "Designated uses" are those uses specified in
water quality standards for each water body or segment whether or
not they are being attained. (See sections 6.2 - 6.6, herein)

29+ 2.6. “Director” is the Director of the West Virginia
Division of Environmental Protection.

216~ 2.7. "Dissolved metal™ 1is operationally defined as
that portion of metal which passes through a 0.45 micren filter.

2=+t 2.8. "Existing uses™ are those uses actually attained
in a water body on or after November 28, 1975, whether cr not
they are included in the water quality standards.

2—32— 2.9, The "Federal Act" means the Clean Water Act (also
known as the Federal Water Pollution Control Act) 33 U.S5.C. §
1251 - 1387.

T3+ 2.1Q, "High guality waters" are those waters whose
guality is equal to or better than the minimum levels necessary
to achieve the national water quality goal uses.

P~t4+ 2.11. "Intermittent streams" are streams which have no
flow during sustained periods of no precipitation and which do
not support aquatic life whose life history requires residence in
flowing waters for a continuous period of at least six (6)
months.

25— 2.12. "Outstanding naticnal resource waters” are those
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waters whose unique character, ecological or recreational value
or pristine nature constitutes a valuable national or State
resource.,

216+ 2,13, "Natural"”™ or "naturally occurring"” values or
"natural temperature" shall mean for all of the waters of the
state:

236+ 2.13.a. Those water quality wvalues which exist
unaffected by -- or unaffected as a consequence of -- any
water use by any persocn; and

2=t6-b+ 2.13.b. Those water quality values which exist
unaffected by the discharge, or direct or indirect deposit of,
any solid, liquid or gaseous substance from any point source or
nen-point source.

2t 2.14, "Non-pcint source" shall mean any source other
than a point source from which pollutants may reach the waters of
the state.
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218~ 2.15. "Persistent" shall mean a pollutant and its
transformation products which under natural conditions degrade
slowly in an aquatic environment.

226+ 2.16., "Point source" shall mean any discernible,
confined and discrete conveyance, including, but not limited to,
any pipe, ditch, channel, tunnel, conduit, well, discrete
fissure, container, rolling stock or vessel or other flcating
craft, from which pollutants are or may be discharged. This term
does not include agricultural stormwater discharges and return
flows from irrigated agriculture.
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223+ 2.17. "Representative important species of aquatic
life" shall mean those species of aguatic life whose protection
and propagation will assure the sustained presence of a balanced
aguatic community. Such species are representative in the sense
that maintenance of water quality criteria will assure both the
natural completicn of the species' life cycles and the overall
protection and sustained propagation c¢f the balanced aquatic
community.

2024+ 2.18. The "State Act" or "State Law" shall mean the
West Virginia Water Pellution Control Act, W. Va. Code §22-11-1.

225+ 2.19. "Total recoverable" refers to the digestion
procedure for certain heavy metals as referenced in 40 CFR 136,
as amended June 15, 1990, Guidelines Establishing Test Procedures
for the Analysis of Pollutants Under the Clean Water Act.
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Pudf— 2 .20, "Trout waters" are streams or stream segments
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which sustain year-round trout populations. Excluded are those
streams or stream segments which receive annual stockings of
trout but which do not support year-round trout populations.

229+ 2.21. “Water of special concern” are those waters
occurring in the categories outlined in section 4.1.c. of the
antidegradaticn policy. This designation provides an
intermediate level of antidegradation protection between high
quality waters and outstanding national resource waters.

230 2.22. "Water quality criteria"™ shall mean levels of
parameters or stream conditions that are required to be
maintained by these regulations. Criteria may be expressed as a
constituent concentration, levels, or narrative statement,
representing a quality of water that supports a designated use or
uses.

=3 2.23. "Water guality standards" means the combination
of water uses to be protected and the water quality criteria to
be maintained by these rules.

232+ 2.24. "Wetlands" are those areas that are inundated or
saturated by surface or groundwater at a frequency and duration
sufficient to support, and that under normal circumstances do
suppeort, a prevalence of vegetation typically adapted for life in
saturated soil conditions. Wetlands generally include swamps,
marshes, bogs and similar areas.

233+ 2.25. "Wet weather streams" are streams that flow only
in direct response to precipitation or whose channels are at all
times above the water table.

§46-1-3. Conditions Not Allowable In State Waters.

3.1. Certain characteristics of sewage, industrial wastes
and other wastes cause pollution and are objecticnable in all
waters of the state. Therefore, the Environmental Quality Board
does hereby proclaim that the following general conditions are
not to be allowed in any of the waters of the state.

3.2. No sewage, industrial wastes or other wastes present
in any of the waters of the state shall cause therein or
materially contribute to any of the following conditions thereof:

3.2.a. Distinctly visible floating or settleable
solids, suspended solids, scum, foam or oily slicks;

3.2.b. Deposits or sludge banks on the bottom;




3.2.¢. Qdecrs in the vicinity of the waters;

3.2.d. Taste or odor that would adversely affect the
designated uses of the affected waters;

3.2.e. Materials in concentrations which are harmful,
hazardous or toxic te man, animal or aquatic life;

3.2.f. Distinctly visible color;

3.2.g. Concentrations cof bacteria which may impair or
interfere with the designated uses of the affected waters;

3.2.h. Reguiring an unreascnable degree of treatment
for the production c¢f potable water by modern water treatment
processes as commonly employed; and

3.2.i. Any other condition, including radiological
exposure, which adversely alters the integrity of the waters of
the State including wetlands; no significant adverse impact to
the chemical, physical, hydrologic, or biclogical compcnents of
agquatic ecosystems shall be allowed.

§46~-1-4. Antidegradation Policy.

4.1. It is the policy of the State of West Virginia that
the waters of the state shall be maintained and protected as
follows:

4,1.a. Tier 1 Protection. Existing water uses and
the level of water quality necessary to protect the existing uses
shall be maintained and protected. Existing uses are those uses
actually attained in the water body on or after November 28,
1975, whether or not they are included as designated uses within
these water quality standards.

4,1.b. Tier 2 Protection. The existing high quality
waters of the state must be maintained at their existing high
gquality unless it is determined after satisfaction of the
intergovernmental coordination of the state’s continuing planning
process and opportunity for public comment and hearing that
allowing lower water gquality is necessary to accommodate
important economic or social development in the area in which the
waters are located. If limited degradation is allowed, 1t shall
not result in injury or interference with existing stream water
uses or in violation of state or federal water quality criteria
that describe the base levels necessary to sustain the national
water quality goal uses of protection and propagation of fish,
shellfish and wildlife and recreating in and on the water.
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In addition, the Board and the Director shall assure that
all new and existing point sources shall achieve the highest
established statutory and regulatory reguirements applicable to
them and shall assure the achievement of cost-effective and
reasonable best management practices {BMPs) for non-point source
control. If BMPs are demcnstrated to be inadequate to reduce or
minimize water quality impacts, the Director may require that
more appropriate BMPs be developed and applied.

4.1.b.1. High quality waters are those waters
meeting the definition at section 2+33 2.10 herein anmd—ssction

AT ha | g . | 1 b | 1 .
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4.1.b.2. High quality waters may include but are
not limited to the following:
4.1.b.2.A. Streams designated by the West
Virginia Legislature under the West Virginia Natural Stream
Preservation Act, pursuant to W. Va. Code §22-13-5; and

4.1.0.2.B. BStreams listed in West Virginia
High Quality Streams, Fifth Edition, prepared by the Wildiife
Resources Division, DPepartment of Natural Resources (1986).

4.1..2.C. Streams or stream segments which
receive annual stockings of trout but which do not support vear-
round trout populations.

4.1.¢c. Tier 2.5 Protection. Waters of special concern
include all of those waters listed in Appendix—F—2—irerein 60
C.S.R. 5, Appendix A. Waters of special concern may include, but
are nct limited to naturally reproducing trout streams, federally
designated rivers under the “Wild and Scenic Rivers Act,” 16 U.
S.C. §§ 1271 et seq., waters in state parks and forests, waters
in National parks and forests, waters designated under the
“National Parks and Recreation Act of 1978,” and waters with
unique or exceptional aesthetic, ecological, or recreational
value. Waters may be nominated for inclusicn in this category by
any interested party or by the Board on its cown initiative.

4.1.d. Tier 3 Protection. In all cases, waters which
constitute an outstanding national resource shall be maintszined
and protected and improved where necessary. Outstanding national
resource waters include, but are not limited to, all streams and
rivers within the boundaries of Wilderness Areas designated by
The Wilderness Act {16 U.S8.C. §1131 et seq.) within the S3State.

Additional waters may be nominated for inclusion in that
category by any interested party or by the Board on its own
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category by any interested party or by the Board on its cwn
initiative. To designate a nominated water as an outstanding
national resource water, the Board shall follow the public notice
and hearing provisions as provided in 46 C.S.R. 6.

4.1.e. All applicable reguirements of section 316(a)
of the Federal Act shall apply to modifications of the
temperature water guality criteria provided for in these rules.

§46-1-5. Mixing Zones.

5.1. In the permit review and planning process or uponh the
request of a permit applicant or permittee, the Chief may
establish on a case-by-case basis an appropriate mixing zcne.

5.2, The following guidelines and conditions are applicable
to all mixing zones:

5.2.a. The Chief will assign, on a case-by-case basis,
definable geometric limits for mixing zones for a discharge or a
pollutant or pollutants within a discharge. Applicable limits
shall include, but may not be limited to, the linear distances
from the point of discharge, surface area involvement, volume of
receiving water, and shall take into account other nearby mixing

zones. Mixing zones shall take into account the mixing
conditions in the receiving stream (i.e: whether complete or
incomplete mixing conditions exist). Mixing zones will not be

allowed until applicable limits are assigned by the Chief in
accordance with this section.

5.2.b. Cocncentraticns of pellutants which exceed the
acute criteria for protecticn of aquatic life set forth in
Appendix E, Table 1 shall not exist at any point within an
assigned mixing zone or in the discharge itself unless a zone of
initial dilution is assigned. A zone of initial dilution may be
assigned on a case-by-case basis at the discretion of the Chief.
The zone of initial dilution is the area within the mixing zone
where initial diluticon of the effluent with the receiving water
occurs, and where the concentration of the effluent will be its
greatest in the water column. Where a zcne of initial dilution
is assigned by the Chief, the size cf the zcne shall be
determined using one of the four alternatives outlined in section
4.3.3 of US EPA’s Technical Support Document for Water Quality-
based Toxics Control (EPA/505/2-90-001 PR91-127415, March 1991).
Concentraticns of pollutants shall not exceed the acute criteris
at the edge of the assigned zcne of initial dilution. Chronic
criteria for the protecticn of aquatic life may be exceeded
within the mixing zone but shall be met at the edge of the
assigned mixing zone.




5.2.c. Concentrations of pollutants which exceed the
criteria for the protection of human health set forth in Appendix
E, Table 1 shall not be allowed at any point unless a mixing zone
has been assigned by the Chief after consultation with the
Commissioner of the West Virginia Bureau for Public Health.

Human health criteria may be exceeded within an assigned mixing
zone, but shall be met at the edge of the assigned mixing zone.
Mixing zones for human health criteria shall be sized to prevent
significant human health risks and shall be developed using
reasonable assumptions about exposure pathways. In assessing the
potential human health risks of establishing a mixing zone
upstream from a drinking water intake, the Chief shall consider
the cumulative effects of multiple discharges and mixing zones on
the drinking water intake. No mixing zone for human health
criteria shall be established on a stream which has a seven (7)
day, ten (10) year return freguency of 5 cfs or less.

5.2.d. Mixing zones, including zones of initial
dilution, shall not interfere with fish spawning or nursery areas
or fish migration routes; shall not overlap public water supply
intakes or bathing areas; cause lethality to or preclude the free
passage of fish or other aquatic life; nor harm any threatened or
endangered species, as listed in the Federal Endangered Species
Act, 15 U.S.C. §1531 et seq.

5.2.e. The mixing zone shall not exceed one-third
(1/3) of the width of the receiving stream, and in no case shall
the mixing zone exceed one-half (1/2}) of the cross-secticonal area
of the receiving stream.

5.2.f. 1In lakes and other surface impoundments, the
volume of a mixing zone shall not affect in excess of ten (10)
percent of the volume of that portion of the receiving waters
available for mixing.

5.2.g9. A mixing zone shall be limited to an ares or
volume which will not adversely alter the existing or designated
uses of the receiving water, nor be so large as to adversely
affect the integrity of the water body.

5.2.h. Mixing zones shall not:
5.2.h.1. Be used for, or considered as, a

substitute for technology-based requirements of the Act and other
applicable state and federal laws.

5.2.h.2. Extend downstream at any time a distance
more than five times the width of the receiving watercourse at
the point of discharge.




3.2.h.3. Cause or contribute to any of the
concditicons prohibited in section 3, herein.

5.2.h.4. Be granted where instream waste
concentration of a discharge is greater than 80%,

5.2.h.5. Overlap one anocther.

5.2.h.6. Overlap any 1/2 mile zone described in
section 7.2.a.2 herein.

5.2.i. In the case cf thermal discharges, a successful
demonstration conducted under section 316 (a) cf the Act shall
constitute compliance with all provisions of this section.

5.2.7. The Chief may waive the regquirements of
subsections 5.2.e and 5.2.h.2 above 1if a discharger provides an
acceptable demonstration of:

5.2.7.1. Information defining the actual
boundaries of the mixing zone in question; and

5.2.7.2. Information and data proving no violation
of subsecticns 5.2.d and 5.2.g above by the mixing zone in
gquestion.

5.2.k. Upon implementation of a mixing zone in a
permit, the permittee shall provide documentation that
demonstrates to the satisfaction of the Chief that the mixing
zone is in ccompliance with the provisions outlined in subsections
5.2.b, 5.2.c, 5.2.e, and 5.2.h.2, herein.

5.2.1. 1In order to facilitate a determinaticn or
assessment of a mixing zone pursuant to this section, the Chief
may require a permit applicant or permittee to submit such
information as deemed necessary.

§46-1-6. Water Use Categories.

6.1. These rules establish general Water Use Categories and
Water Quality Standards for the waters of the State. Unless
otherwise designated by these rules, at a minimum all waters of
the State are designated for the Propagation and Maintenance of
Fish and Other Aquatic Life (Category B) and for Water Contact
Recreation (Category C) consistent with Federal Act gcals.
Incidental utilization for whatever purpose may or may not
constitute a justification for assignment of a water use category
to a particular stream segment.

10




6.1l.a. Waste assimilation and transport are not
recognized as designated uses. The classification of the waters
must take into consideration the use and value of water for
public water supplies, protectiocon and propagaticn of fish,
shellfish and wildlife, recreaticn in and on the water,
agricultural, industrial and other purposes including navigation.

Subcategeories cof a use may be adopted and appropriate
criteria set to reflect varying needs cof such subcategories of
uses, for example to differentiate between trout water and other
waters.

6.1.b. At a minimum, uses are deemed attainable if
they can be achieved by the impcsition of effluent limits
required under section 301(b) and section 306 of the Federal Act
and use of cost-effective and reascnable best management
practices for non-point source control. Seasonal uses may be
adopted as an alternative to reclassifying a water bedy or
segment thereof to uses requiring less stringent water quality
criteria. If seasconal uses are adopted, water guality criteria
will be adjusted to reflect the seasonal uses; however, such
criteria shall not preclude the attainment and maintenance of a
more protective use in another season. A designated use which is
not an existing use may be removed, or subcategories of a use may
be established if it can be demonstrated that attaining the
designated use 1s not feasible because:

6.1.b.1. Application of effluent limitations for
exlisting scurces more stringent than those required pursuant to
section 301 (b) and section 306 of the Federal Act in order to
attain the existing designated use would result in substantial
and widespread adverse eccnomic and social impact; or

6.1.b.2. Naturally-occurring pocllutant
concentrations prevent the attainment of the use; or

6.1.b.3. Natural, ephemeral, intermittent or low
flow conditions of water levels prevent the attainment of the
use, unless these conditions may be compensated for by the
discharge of sufficient volume of effluent discharges to enable
uses to be met; or

6.1.b.4. Human-caused conditions or scurces of
pollution prevent the attainment of the use and cannct be
remedied or would cause more environmental damage to correct than
to leave in place; or

£.1.b.5. Dams, diversions or other types of

11




hydrologic modifications preclude the attainment of the use, and
it is not feasible to restore the water body to its original
conditicn or to operate such modification in a way that would
result in the attainment of the use; or

©.1.b.6. Physical conditions related to the
natural features of the water body, such as the lack of a proper
substrate, cover, flow, depth, pools, riffles, and the like,
unrelated to water gquality, preclude attainment of aguatic life
protection uses.

6.1.c. The State shall take into consideration the
gquality of downstream waters and shall assure that its water
quality standards provide for the attainment of the water quality
standards of downstream waters.

6.1.d. In estakblishing a less restrictive use or uses,
or subcategory of use or uses, and the water quality criteria
based upon such uses, the Board shall follow the reguirements for
revision of water quality standards as required by W. Va. Code
§22B-3-4 and section 303 of the Federal Act and the regulaticns
thereunder. Any revision of water quality standards shall be
made with the concurrence of EPA. The Board's administrative
procedural regulations for applying for less restrictive uses or
criteria shall be followed.

0.2. Category A -- Water Supply, Public. — - This
category is used to describe waters which, after conventional
treatment, are used for human consumpticn. This category
includes streams on which the fellowing are located:

6.2.a. All community domestic water supply systems;

23
[

.b. All non-community domestic water supply

systems, (i. hospitals, schools, etc.);

]

6.2.c. All private domestic water systems;

6.2.d. 2411 other surface water intakes where the water

is used for human consumption. (See Appendix B for partial
listing of Category A waters; see section 7.2.a.2Z, herein for
additional requirements for Category A waters.) The manganese

human health criteria shall not apply where the discharge point
of the manganese 1is located more than five miles upstream from a
known drinking water source.

6.3. Category B -- Propagaticn and maintenance of fish
and other aquatic life. --

12




This category includes:

6.3.a. Category Bl -- Warm water fishery streams.
—-— Streams or stream segments which contain populations composed
of all warm water aquatic life.

6.3.b. Category B2 -- Trout Waters. -- As
defined in section 228 2.20, herein (See Appendix A for a
representative list.)

©6.3.c. Category B4 -- Wetlands. -- As defined in
section 232 2.24, herein; certain numeric stream criteria may
not be appropriate for application to wetlands {see Appendix E,
Table 1).

6.4. Category C -- Water contact recreation. -- This
category includes swimming, fishing, water skiing and certain
types of pleasure boating such as sailing in very small craft and
outboard motor boats. (See Appendix D for a representative list
of category C waters.)

6.5. Category D. -- Agriculture and wildlife uses.

6.5.a. Category D1 -- Irrigation. -~  This
category includes all stream segments used for irrigation.

6.5.b. Category D2 -- Livestock watering. --
This category includes all stream segments used for livestock
watering.

6.5.c. Category D3 -- Wildlife. -- This category
includes all stream segments and wetlands used by wildlife.

6.6. Category E -- Water supply industrial, water
transport, cooling and power. -—- This category includes
cooling water, industrial water supply, power production,
commercial and pleasure vessel activity, except those small craft
included in Category C.

6.6.a. Category E1 -- Water Transport. -- This
category includes all stream segments modified for water
transport and having permanently maintained navigation aides.

€.6.b. Category E2 -- Cooling Water. -- This
category includes all stream segments having one (1) or more
users for industrial cooling.

6.6.c. Category E3 -- Power production. ~-- This
category includes all stream segments extending from a point 500
feet upstream from the intake to a point one half (1/2) mile
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below the wastewater discharge point. {See Appendix C for
representative list.)

6.6.d. Category E4 -- Industrial. -- This category
is used to describe all stream segments with one (1) or more
industrial users. It dces not include water for cocling.

$46-1-7. West Virginia Waters.

7.1. Major River Basins and their Alphanumeric System.
All streams and their tributaries in West Virginia shall be
individually identified using an alphanumeric system as
identified in the "Key to West Virginia Stream Systems and Major
Tributaries"™ (1956) as published by the Conservation Commission
of West Virginia and revised by the West Virginia Department of
Natural Resources, Division of Wildlife (1985).

7.1.a. J - James River Basin. All tributaries to the
West Virginia - Virginia State line,

7.1.b. P - Potomac River Basin. All tributaries of
the main stem of the Potomac River to the West Virginia -
Maryland - Virginia State line to the confluence of the North

Branch and the South Branch of the Potomac River and all
tributaries arising in West Virginia excluding the major
tributaries hereinafter designated:

7.1.b.1. S - 3Shenandoah River and all its
tributaries arising in West Virginia to the West Virginia -
Virginia State line.

7.1.b.2. PC - Cacapon River and all its
tributaries.

7.1.b.3. PSB - South Branch and all its
tributaries.

7.1.b.4. PNB - North Branch and all tributaries
tc the North Branch arising in West Virginia.

7.1.¢c. M - Monongahela River Basin. The Moncngahela
River Basin main stem and all its tributaries excluding the
following major tributaries which are designated as follows:

7.1.c.1. MC - Cheat River and all its tributaries
except those listed below:

7.1.c.1.A. MCB - Blackwater River and all
its tributaries.
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7.1.¢c.2. MW - West Fork River and all 1its
tributaries.

7.1.c.3. MT - Tygart River and all its
tributaries except those listed below:

7.1.¢c.3.A. MTB - Buckhannon River and all
its tributaries.

7.1.¢.3.B., MTM - Middle Fork River and all
its tributaries.

7.1.c.4., MY - Youghigheny River and all its
tributaries to the West Virginia - Maryland State line.

7.1.4. O Zone 1 - Chio River - Main Stem. The main
stem of the Ohio River from the Ohio - Pennsylvania - West
Virginia state line to the Ohio - Kentucky - West Virginia State
line.

7.1.e. O Zone 2 - Ohio River - Tributaries. All
tributaries of the Ohio River excluding the following major
tributaries:

7.1.e.1. LK - Little Kanawha River. The Little
Kanawha River and all its tributaries excluding the following
major tributary which is designated as follows:

7.1l.e.1.A. LKH - Hughes River and all its
tributaries.

7.1.e.2. K - Kanawha River Zone 1. The main stem
of the Kanawha River from mile point 0, at its confluence with
the Ohio River, to mile point 72 near Diamond, West Virginia.

7.1.e.3. K - Kanawha River Zcone 2. The main stem
of the Kanawha River from mile point 72 near Diamcnd, West
Virginia and all its tributaries from mile point 0 to the
headwaters excluding the following major tributaries which are
designated as follows:

7.1.e.3.A. KP - Pocatalico River and all its
tributaries.

7.1.e.3.B. XC - Coal River and all its
tributaries.

7.1.e.3.C. KE - Elk River and all its
15




tributaries.

7.1.e.3.D. KG - Gauley River. The Gauley
River and all its tributaries excluding the following major
tributaries which are designated as follows:

7.1.e.3.D.1. EKG~19 - Meadow River and
all its tributaries.

7.1.e.3.D.2. KG-34 - Cherry River and
all its tributaries.

7.1.e.3.D.3. KGC - Cranberry River and
all its tributaries.

7.1.e.3.D.4. EKGW - Williams River and
all its tributaries.

7.1.e.3.E. KN - New River. The New River
from its confluence with the Gauley River to the Virginia -
West Virginia State line and all tributaries excluding the
following major tributaries which are designated as follows:

7.1.e.3.,E.1. KNG - Greenbrier River and
all its tributaries.

7.1.e.3.E.2. EKNB - Bluestone River and
all its tributaries.

7.1.e.3.E.3. EKN-60 - East River and all
its tributaries.

7.1.e.3.E.4. EK(L)-81-(1) - Bluestone
Lake.

7.1.e.4. OG - Guyandotte River. The
Guyandotte River and all its tributaries excluding the following
major tributary which is designated as follows:

7.1.e.4.1. OGM - Mud River and all its
tributaries.

7.1.e.5. BS - Big Sandy River. The Big Sandy
River to the Kentucky - Virginia - West Virginia State lines and
all its tributaries arising in West Virginia excluding the
fellowing major tributary which is designated as follows:

7.1.e.5.1 BST - Tug Fork and all its
tributaries.
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7.2. Applicability of Water Quality Standards. The
following shall apply at all times unless a specific exception is
granted in this section:

7.2.a. Water Use Categories as described in section 6,

herein.

7.2.a.1. Based on meeting those Section ¢
definitions, tributaries or stream segments may be classified for
one or more Water Use Categories. When more than one use exists,

they shall be protected by criteria for the use category
requiring the most stringent protection.

7.Z2.a.2, FEach segment extending upstream from the
intake of a water supply public {(Water Use Category A), for a
distance cf one half (1/2) mile or to the headwater, must be
protected by prohibiting the discharge of any pollutants in
excess of the concentrations designated for this Water Use
Category in section 8, herein. In addition, within that one half
(1/2) mile zone, the Chief may establish for any discharge,
effluent limitations for the protection of human health that
require additional removal of pollutants than would octherwise be
provided by this rule. (If a watershed is not significantly
larger than this zone above the intake, the water supply section
may include the entire upstream watershed tec its headwaters.)
Until June 30, 2003, the one-half mile zone described in this
section shall not apply to the Chic River main channel (between
Brown’s Island and the left descending bank) between river mile
points 61.0 and €3.5.

7.2.b. In the absence of any special application or
contrary provision, water quality standards shall apply at all
times when flows are egqual to or greater than the minimum mean
seven (7) consecutive day drought flow with a ten (10) year
return frequency (7010). NOTE: With the exception of section
7.2.c.5 listed herein exceptions do neot apply to trout waters nor
to the requirements of section 3, herein.

7.2.c. Exceptions: Numeric water guality standards
shall not apply: (See section 7.2.d, herein, for site-specific
revisions)

7.2.c.1. When the flow is less than 7Q10;

7.2.c.2. In wet weather streams {(or intermittent
streams, when they are dry or have no measurable flow): Provided,
That the existing and designated uses of downstream waters are
not adversely affected;
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7.2.¢.3. In any assigned zone of initial dilution
of any mixing zone where a zcne of initial diluticn is reguired
by secticn 5.2.b herein, or in any assigned mixing zone for human
health criteria or aguatic life criteria for which a zone of
initial dilution is not assigned; In zones of initial dilution
and certain mixing zones: Preovided, That all requirements
described in section 5 herein shall apply to all zones of initial
dilution and all mixing zZones;

7.2.c.4. Where, on the basis of natural
conditions, the Board has established a site-specific aguatic
life water quality criterion that modifies a water quality
criterion set out in Appendix E, Table 1 of this rule. Where a
natural condition of a waterbody is demonstrated tc be of lower
quality than a water quality criterion for the use classes and
subclasses 1in section 6 of this rule, the Board, in its
discretion, may establish a site-specific water quality criterion
for aquatic life. This alternate criterion may only serve as the
chronic criterion established for that parameter. This alternate
criterion must be met at end of pipe. Where the Board decides to
establish a site-specific water gquality critericn for agquatic
life, the natural condition cecnstitutes the applicable water
guality criterion. A site-specific criterion for natural
conditions may only be established through the legislative
rulemaking process in accordance with W.Va. Code §29A-3-1 el sed.
and must satisfy the public participation requirements set forth
at 40 C.F.R. 131.20 and 40 C.F.R. Part 25. Site-specific
criteria for natural conditions may be established only for
aquatic life criteria. A public notice, hearing and comment
period is required before site-specific criteria for natural
conditicns are established.

Upon application or on its own initiative, the Board will
determine whether a natural condition of a waterbody should be
approved as a site-specific water quality criterion. Before it
approves a site-specific water quality criterion for a natural
condition, the Beoard must find that the natural condition will
fully protect existing and designated uses and ensure the
protection of aquatic life. If a natural condition of a
waterbody varies with time, the natural condition will be
determined to be the actual natural condition of the waterbody
measured prior to or concurrent with discharge or operation. The
Board will, in its discretion, determine a natural condition for
one or more seasonal or shorter periods to reflect variable
ambient conditions; and reguire additional or continuing
monitoring of natural conditions.

An application for a site-specific criterion to be
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established on the basis of natural conditions shall be filed
with the Board and shall include the feollowing informaticn:

7.2.c.4.A. A U.5.G.5. 7.5 minute map showing
the stream segment affected and showing all existing discharge
points and proposed discharge point;

7.2.c.4.B., The alphanumeric code of the
affected stream, if known;

7.2.c.4.C. Water quality data for the stream
or stream segment. Where adequate data are unavailable,
additional studies may be required by the Board:;

7.2.c.4.D. General land uses (e.g. mining,
agricultural, recreation, residential, commercial, industrial,
etc.) as well as specific land uses adjacent to the waters for
the affected segment or stream;

7.2.c.4.E. The existing and designated uses
of the receiving waters into which the segment in question
discharges and the location where those downstream uses begin to
occur;

7.2.c.4.F. General physical characteristics
of the stream segment, including, but not limited to width,
depth, bottom composition and slope;

7.2.c.4.G. Conclusive information and data of
the source ¢f the natural condition that causes the stream to
exceed the water quality standard for the criterion at issue.

7.2.c.4.H. The average flow rate in the
segment and the amount of flow at a designated control peint and
a statement regarding whether the flow of the stream is
ephemeral, intermittent or perennial;

7.2.c.4.1I. An assessment of aquatic life in
the stream or stream segment in guestion and in the adjacent
upstream and downstream segments; and

7.2.¢c.4.J. Any additional informatiocn or data
that the Board deems necessary to make a decision on the
application.

7.2.c.5. For the upper Blackwater River from the
mouth of Yellow Creek to a point 5.1 miles upstream, when flow is
less than 7Q10. Naturally occurring values for Dissclved Oxygen
as established by data collected by the dischargers within this
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reach and reviewed by the Board and Division of Environmental
Protection shall be the applicable criteria.

7.2.d. Site-specific applicability of water use
categories and water quality criteria - State-wide water quality
standards ,shall apply except where site-specific numeric
criteria, wvariances or use removals have been approvaed following
application and hearing, as provided in 46 C.S.R. 6. (See section
8.3 and section §.4, herein) The following are approved site-
specific c¢riteria, variances and use reclassifications:

7.2.d.1. James River - {Raserved)
7.2.d.2. Potomac River
7.2.d.2.1. Except that a site-specific
numeric criterion for aluminum, not to exceed 500 ug/l, shall

apply to the secticn of Opequon Creek from Turkey Run teo the
Potomac River.

7.2.d.3. Shenandoah River - (Reserved)
7.2.d.4. Cacapon River - {Reserved)
7.2.d.5. Scuth Branch - {Reserved)

7.2.d.6. Nocrth Branch

7.2.d.6.1 Except that the Stony River
downstream from the limit of the thermal mixing zone (as
established by Board Order of 11/20/75) for the Mount Storm Lake
wastewater treatment facility to its confluence with the North
Branch of the Potomac River is exempt from the 5°F akove natural
temperature rise; however, the maximum temperature outside the
mixing zone shall not exceed 87°F at any time during the months
of May through November and not exceed 73°F at any time during
the months of December through April. This exception shall apply
until the successful completion of a study conducted pursuant tc
section 316{a} of the Federal Act or December 31, 1998, whichever
comes first.

7.2.d.7. Monongahela River

7.2.d.7.1. Except that flow in the main stem
of the Monongahela River, as regulated by the Tygart Reservoir,
operated by the U. S. Army Corps of Engineers, is based on a
minimum flow of 345 c¢fs at Lock and Dam No. 8, river mile point
90.8. This exception does not apply to tributaries of the
Monongahela River.

20




7.2.d.8. Cheat River

7.2.d.8.1. Except that in the unnamed
tributary of Daugherty Run, approximately one mile upstream of
Daugherty Run’s confluence with the Cheat River, a site-specific
numeric criterion for iron of 3.5 mg/l shall apply and the
following frequency and duration requirements shall spply to the
chronic numeric criterion for selenium (5Sug/l): the four-day
average concentration shall not be exceeded more than three times
every three years (36 months), on average. Further, the
following site-specific numeric criteria shall apply to Fly Ash
Run of Daugherty Run: acute numeric criterion for aluminum:
888.5 ug/l and manganese: 5 mg/l.

7.2.d.9. Blackwater River - The Blackwater River
below Davis, West Virginia shall be classified as a trout water,
Category BZ.

7.2.d.20. West Fork River - (Reserved)
7.2.d.11. Tygart River - (Reserved)
7.2.d.12. Buckhannon River - (Reserved)
7.2.d.13. Middle Fork River - (Reserved)

7.2.d.14. Youghiogheny River

7.2.d.14.1 Water Use Categories A and E are
excluded from the tributaries of the Youghiogheny River in West
Virginia which flow inte Maryland.

7.2.d4.15. Ohio River Main Stem - {Reserved)
7.2.d.16. Ohic River Tributaries.

7.2.d.16.1. Except that site-specific
numeric criteria shall apply to the stretch of Conners Run
(0-77-A), a tributary of Fish Creek, from its mcuth to the
discharge from Conner Run impoundment, which shall not have the
Water Use Category A and may contain selenium not to exceed ©6Z
ug/1l; and iron not to exceed 3.5 mg/l as a monthly average and 7
mg/l as a daily maximum.

7.2.d.16.2. Except that a socio-eccnomic
variance shall apply to that segment of Harmon Creek (0-97) from
its confluence with the Ohio River to a point 2.2 miles upstream,
which shall not have water use Category A designation, and which
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shall have the following instream criteria: Lead 14 ug/l, Daily
Maximum, Zinc 181 ug/l, Daily Maximum, Temperature 100 degree F
(monitored per Footnote 12 of the permit); Iron 4.0 mg/l, Monthly
Average and 8.0 mg/l, Daily Maximum (monitored per Footnote 12 of
the permit). Provided, however, that the criteria for Lead,
Zinc, Temperature and Irxon shall not apply, and instead the
state-wide criteria for these parameters shall apply, unless:
Weirton Steel Corporation (1) submits to the Office of Water
Resources on or befcre January 31, 2001 a report setting forth
the water quality of the discharge from Outlet 004 for these
parameters during calendar year 2000; (2) offers further
proposals for any appropriate reductions in the above excepted
levels; ({3) provides any appropriate additional engineering
analysis of potential alternatives for reducing further the
concentrations of said parameters in the discharge toward
achieving statewide criteria; and (4) continues to submit to the
Office of Water Resources on a semi-annual basis, summary reports
on the water guality of the discharge from Outlet 004 and the
efforts made by Weirton Steel Corporation during the priocr six
(6) months to improve the gquality of said discharge.

Additionally Weirton Steel must determine the water quality of
Harmon Creek both immediately upstream of and below the discharge
of cutlet 004 at the Con Rail Bridge by sampling for Flow, pH,
Total and Dissolved Lead, Total and Dissolved Zing, Iron,
Fluoride, Temperature, Turbidity, ©il and Grease and Hardness on
at least a monthly basis and submit the results to the Office of
Water Resources with the semi-annual report. These exceptions
shall be in effect until action by the Environmental Quality
Board to revise such exceptions or until June 29, 2004, whichever
comes first.

7.2.d.17. Little Kanawha River - (Reserved)
7.2.d.18. Hughes River - (Reserved)
7.2.d.1%9. Kanawha River Zone 1 - Main Stem

7.2.d.19.1 For the Kanawha River main stem,
Zone 1, Water Use Category A shall not apply; and

7.2.d.19.2. The minimum flow shall be 1,960
cfs at the Charleston gauge.

7.2.d.20. Kanawha River Zone 2 and Tributaries.

7.2.d.20.1. For the main stem of the
Kanawha River only, the minimum flow shall be 1,886 cfs at mile
point 72.




7.2.d.20.2. E=xcept the stretch between the

mouth of Little Scary Creek (K-31) and the Little Scary
impoundment shall not have Water Use Category A. The following
site-specific numeric criteria shall apply to that section:
selenium not to exceed 62 ug/l and copper not to exceed 105 ug/l
as a daily maximum nor 49 ug/l as a 4-day average.

7.2.d.20.3. Except fcor Simmons Creek (K-54)
from its mouth to a point 1200 feet upstream to which the
following site—-specific numeric criteria shall apply: a maximum
daily temperature not to exceed 38°C (100°F) nor a monthly
average temperature to exceed 34°C. This exception shall apply
until the successful completicn of a study conducted pursuant to
section 316(a) of the Federal Act or May 30, 1998, whichever
comes first.

7.2.d.21. Pocatalico River - (Reserved)
7.2.d.22. Coal River - {(Reserved)
7.2.d.23. Elk River - (Reserved)
7.2.d.24. Gauley River - (Reserved)
7.2.d.25. Meadow River - (Reserved)
7.2.d.26. Cherry River - (Reserved)
7.2.d.27. Cranberry River -~ (Reserved)
7.2.d4.28. Williams River - {(Reserved)
7.2.d.29. New River - (Reserved)
7.2.d.30. Greenbrier River - (Reserved)
7.2.d.31. Bluestone River -~ {(Reserved)

7.2.d.32. Bluestone Lake

7.2.d4.33., East River - (Reserved)
7.2.d.34. Guyandotte River - (Reserved]
7.2.d4.35., Mud River - (Reserved)
7.2.d.36. BRBig Sandy River - (Reserved)
7.2.d.37. Tug Fork River - (Reserved)
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$46-1-8. Specific Water Quality Criteria.

8.1. Charts of specific water quality criteria are included
in Appendix E, Tabkle 1.

8.1.a. Specific state (i.e. total, tectal recoverable,
dissolved, valence, etc.) of any parameter to be analyzed shall
follow 40 CFR 136, Guidelines Establishing Test Procedures for
Analysis of Pollutants Under the Clean Water Act, as amended,
June 15, 1990. {See alsc 47 C.S.R. 10, section 7.3 - Natiocnal
Pollutant Discharge Elimination System (NPDES) Prcgram. )

8.1.b. Compliance with agquatic life water quality
criteria expressed as dissclved metal shall be determined based
on dissolved metals concentraticns.

8.1.b.1. The agquatic life criteria for all metals
listed in Appendix E, Table 2 shall be converted tc a dissoclved
concentration by multiplying each numerical value or critericn
equation from Appendix E, Table 1 by the appropriate conversion
factor (CF) from Appendix E, Table 2.

8.1.b.2. Permit limits based on dissclved metal
water gquality criteria shall be prepared in accordance with the
U.S. EPA document "The Metals Translator: Guidance For
Calculating A Total Reccverable Permit Limit From A Dissolved
Criterion, EPA 823-B-96-007 June 1996.

8.1.b.3. NPDES permit applicants may petition the
Office of Water Rescurces of the Division of Environmental
Protection (OWR) to develop a site-specific translatecr consistent
with the provisions in this section. The OWR may, on a case-by-
case basis reguire an applicant applying for a translator to
conduct appropriate sediment monitering through SEM/AVS ratio,
bicassay or other approved metheds to evaluate effluent limits
that prevent toxicity toc aquatic life.

8.1.c. An "X" or numerical value in the use columns of
Appendix E, Table 1 shall represent the applicable criteria.

8.1.d. Charts of water quality criteria in Appendix E,
Table 1 shall be applied in accordance with major stream and use
applications, sections 6 and 7, herein.

8.2. Criteria for Toxicants
8.2.a. Toxicants which are carcinogenic have human

health criteria (Water Use Categories A and C) based upcn an
estimated risk level of one additional cancer case per one
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million persons {10°% and are indicated in Appendix E, Table 1
with an endnote (®).

8.2.b. A final determination on the critical design
flow for carcinogens is not made in this rule, in order to permit
further review and study of that issue. Following the conclusion
of such review and study, the Legislature may again take up the
authorization of this rule for purposes of addressing the
critical design flow for carcinogens: Provided, That until such
time as the review and study of the issue is concluded or until
such time as the Legislature may again take up the authorization
of this rule, the regulatory requirements for determining
effluent limits for carcinogens shall remain as they were on the
date this rule was proposed.

8.3. Variances from Specific Water Quality Criteria. A
variance from numeric criteria may be granted to a discharger if
it can be demcnstrated that the conditions ocutlined in
subsections 6.1.b.A - F, herein, limit the attainment of one or
more specific water quality criteria. Variances shall apply only
to the discharger to whom they are granted and shall be reviewed
by the Board at least every three years. In granting a varlance,
the requirements for revision of water quality standards in 46
C5R 6 shall be followed.

8.4. Site-specific numeric criteria. The Board may
establish numeric criteria different from those set forth in
Appendix E, Table 1 for a stream or stream segment upon a
demonstration that existing numeric criteria are either over-
protective or under-protective of the aquatic life residing in
the stream or stream segment. A site-specific numeric criterion
will be established only where the numeric criterion will be
fully protective of the aquatic life and the existing and
designated uses in the stream or stream segment. The site-
specific numeric criterion may be established by conducting a
Water Effect Ratio study pursuant to the procedures outlined in
US EPA’s "Interim Guidance on the Determination and Use of Water-
Effect Ratios for Metals" (February 1994); other methods may be
used with prior approval by the Board. In adopting site-specific
numeric criteria, the regquirements for revision of water quality
standards set forth in 46 CSR 6 shall be followed.

§46-1-9. Establishment Of Safe Concentration Values.

When a specific water guality standard has not been
established by these rules and there is a discharge or proposed
discharge into waters of the State, the use of which has been
designated a Category Bl, B2, B3 or B4, such discharge may be
regulated by the Chief where necessary to protect State waters
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through establishment of a safe concentration value as follows:

9.1. Establishment of a safe concentration value shall be
based upon data obtained from relevant aquatic field studies,
standard biocassay test data which exists in substantial availabkle
scientific literature, or data cbtained from specific tests
utilizing one (1) or more representative important species of
aquatic life designated on a case-by-case basis by the Chief and
conducted in a water environment which is equal to cor closely
approximates that of the natural quality of the receiving waters.

9.2. In those cases where it has been determined that there
is insufficient available data to establish a safe concentration
value for a pollutant, the safe concentration wvalue shall be
determined by applying the appropriate application factor as set
forth below to the 96-hour LC 50 value. Except where the Chief
determines, based upon substantial available scientific data that
an alternate application factor exists for a pollutant, the
following appropriate application factors shall be used in the
determination of safe concentration values:

9.2.a. Concentrations of pollutants cor combinations of
pollutants that are not persistent and not cumulative shall not
exceed 0.10 (1/10) of the 96-hour LC 50.

9.2.b. Concentrations of pecllutants or combinations of
pellutants that are persistent or cumulative shall not exceed
0.01 {1/100) of the &6-hour LC 50.

9.3. Persons seeking issuance of a permit pursuant to
these rules authorizing the discharge of a pcllutant for which a
safe concentration value is to be established using special
bicassay tests pursuant to subsection 9.1 of this section shall
perform such testing as approved by the Chief and shall submit
all of the following in writing to the Chief:

9.3.a. A plan proposing the bicassay testing tc be
performed.

9.3.kb. Such periodic progress reports of the testing
as may be required by the Chief.

9.3.c. A report of the completed results of such
testing including, but not limited to, all data obtained during
the course of testing, and all calculations made in the
recording, ccllection, interpretation and evaluation of such
data.

9.4, Bicassay testing shall be conducted in accordance with
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methodologies outlined in the following documents: U.S. EPA
Office of Research and Development Series Publication, Methods
for Measuring the Acute Toxicity (EPA/600/4-90/027F, August
1993, 4th Edition) or Short Term Methods for Estimating Chronic
Toxigcity of Effluents and Receiving Waters to Freshwater
Organisms (EPA/600/4-89/001), March 1989; Standard Methods for
the Examination of Water and Wastewater (18th Edition}; or ASTM
Practice E 729-88 for Conducting Acute Toxicity Tests with
Fishes, Macroinvertebrates and Amphibians as published in Veolume
11.04 of the 1988 Annual Book of ASTM Standards. Test waters
shall be reconstituted according to recommendations and
methodologies specified in the previously cited references or
methodologies approved in writing by the Chief.
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CATEGORY B-2

APPENDIX A
TROUT WATERS

This list ccntains known trout waters and is not intended to exclude any
waters which meet the definition in Section 228 2.20.

River Basin

James Riwver
J

Potomac River
P
P
P
P
Martinsburg)
P
Bridge)

e BRaviRiv v av]

ES
Halltown)

ES

PS

PS

PSS

PC
PC
PC
pC
PC
PC
BC
PC
PC
PC
rC
EC
BC

PSB
PSB
PSB
PSB
PSB
PSB
PSB
PSB
PSB
PSB
PSB
Fork})

County

Monroe

Jefferson

Berkeley
"

Mocrgan

Jefferscn

Hampshire

Hardy

Hampshire

"
Hardy
Grant-Pendleton

Grant
"

L L]
Pendleton
"

"

Stream

Socuth Fork Potts Creek

Town Run

Rocky Marsh Run
Opequon Creek
Tuscarora Creek (ARbove

Middle Creek (Akove Route 30

Mill Creck
Hartland Run
Mill Run
Tillance Creek
Meadow Branch

Flowing Springs Run (Above

Cattail Run
Evitt's Run

Big Bullskin Run
Long Marsh Run

Cold Stream

Edwards Run and Impoundment
Dillons Run

Lost River

Camp Branch

Lower Cove Run

Moores Run

North River {Above Rio)
Waites Run

Trout Run

Trout Pond (Impoundment)
Warden Lake {Impoundment)
Rock Cliff Lake (Impoundment)

Mill Creek

Mill Run

Dumpling Creek

North Fork Scuth Branch
North Fork Lunice Creek
South Fork Lunice Creek
South Mill Creek (Above Hiser)
Spring Run

Hawes Run (Impoundment)
Little Fork

South Branch {Above North




PSB
PSB
PSB

PNB
FPNB
PNB
FNEB
PNB

Monongahela River

M
Smithtown)

MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC

MC
MC
MC
MC
MC
MC
& P
MC
Black Fork)
MC
MC

MW
MW

MT
Furnace)
MT
MT
MT
Route

MT
Lick Branch)
MT

Monongalia-Marion

Mcnongalia

Preston

Randolph

"

Harrison
Lewis

Barbour

L

Taylor-Barbour

Preston

Randolph

Senena Creek
Laurel Fork
Big Run

Neorth Fork Patterson Creek
Fort Ashby (Impoundment)

New Creesk

New Creek Dam 14 ({Impoundment)
Mill Creek (Above Markwood)

Whiteday Creek (Above

Morgan Run

Coopers Rock (Impoundment)
Blaney Hollow

Laurel Run

Elsey Run

Saltlick Creek

Buffale Creek

Welf Creek

Clover Run

FElklick Run

Horseshoe Run

Maxwell Run

Red Creek

Slip Hill Mill Branch
Thomas Park (Impoundment)
Blackwater River (Above Davis)
Blackwater River (Below Davis)
(insert date adopted)

Camp Five Run

Dry Fork (Above Otter Creek)
Glady Fork

-Laurel Fork

Gandy Creek (Above Whitmer)

East Fork Glady Fork (Abcve C
Compressor Station)

Shavers Fork (Above Little

Three Spring Run
Spruce Knob Lake (Impoundment}

Dog Run (Pond)
Stonecoal

Brushy Fork ({Abcove Valley
Teter Creek Lake (Impoundment)
Mill Run

Tygart Lake Tallwaters (Above

118 Bridge)
Roaring Creek (Above Little

Tygart River (Above




Huttonsville}

iaal
'L L

MT

MTB
MTB
Mill)
MTB
MTRB

MTN
MTM
Cassity)

MY
Little Kanawha River

LK
Kanawha River)
LK
Wildecat)

Kanawha River

KE
KE
Route 38/5
KE
KE
KE
KE
KE
KE
KE
Springs)

KC
KC

KG
(Impoundment)
KG
Collison
KG
KG
Tipple)
KG
KG
KG
KG
KG
Run
KG
KG
KG
KG
KG
KG

Upshur-Randelph-Lewis
Upshur

Upshur
Upshur-Randolph

Upshur
Randolph

Preston

Upshur

Upshur-Lewis

Braxton
"

Webster

Raleigh

L1

Nicheolas

Nichelas
Randolph-Webster

Fayette
Nichelas

L

Greenbrier
"

Fayette
Nicholas
Greenbrier-Nicholas

" L1

Greanbrier
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Elkwater Fork
Big Run

Right Fork Buckhannon River
Buckhannon River (Above Besans

French Creek
Left Fork Right Fork

Right Fork Middle Fork Riwer
Middle Fork River (Abhove

Rhine Creek

Left Fork-Right Fork Little

Little Kanawha Riwver {Above

Sutton Reservelr

Sutton Lake Tailwaters (Above
Bridge)

Back Fork

Desert Fork

Fail Run

Laurel Fork

Left Fork Holly River

Sugar Creek

Elk River (Above Webster

Stephens Lake {Impoundment}
Marsh Fork (Above Sundial)

Sunmmersville Reservolr

Summersville Tailwaters (Above
Creek)

Deer Creek

Gauley River (Above Moust Coal

Glade Creek

Hominy Creek

Anglins Creek

Big Clear Creek

Little Clear Creek and Laurel

Meadow Creek

Wolf Creek

Cherry River

Laurel Creek

Nerth Fork Cherry River
Summit Lake {(Impoundment}




KG Greenbrier-Nicholas South Ferk Cherry River

KGC Pocahontas-Webster- Cranberry River
Nicholas

KGC Pocahontas South Fork Cranberry River

KGW Pocahentas Tea Creek

KG Pocahontas-Webster Williams River (Above Dyer)

KN Raleigh Glade Creek

KN Summers Meadow Creek

KN Fayette Mill Creek

KN " Laurel Creek (Above Cotton
Hill}

KN Raleigh Pinch Creek

KN Monrce Rich Creek

KN " Turkey Creek

KN Fayette Dunloup Creek (Downstream from
Harvey

Sewage Treatment Plant)

KN Mercer East River (Above
Kelleysville)

KN " Pigeon Creek

KN Monroe Laurel Creek

KNG Monroe Kitchen Creek {Above Gap
Mills)

KNG Greenbrier Culverson Creek

KNG " Milligan Creek

KNG Greenbrier-Monroe Second Creek (Rt. 219 Bridge
to Nickell's Mill)

KNG Greenbrier North Ferk Anthony Creek

KNG " Spring Creek

KNG v Anthony Creek (Abcove Big
Draft)

KNG Pocahoentas Watoga Lake

KNG " Beaver Creek

KNG " Knapp's Creek

KNG " Hills Creek

KNG " North Fork Deer Creek (Above
Route 28/5)

KNG ' Deer Creek

KNG " Sitlington Creek

KNG " Stoney Creek

KNG " Swago Creek

KNG " Buffalo Fork (Impoundment)

KNG " Seneca (Impoundment)

KNG " Greenbrier River (Above
Hosterman)

KNG " West Fork-Greenbrier River
{Above the

impoundment at the tannery)

KNG " Little River-East Fork

KNG " Little River-West Fork

KNG " Five Mile Run

KNG " Mullenax Run

KNG " Abes Run

KNB Mercer Marsh Fork

KNB " Camp Creek
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oG Wyoming Pinnacle creek

BST McDowell Dry Fork {(Above Canebrake)
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APPENDIX B

This list contains known waters used as public water supplies and is not
intendad to exclude any waters as described in section 6.2, herein.

River Basin

Shenandoah River

S

Potomac River

Lo lRas B viRa vl

g o

PSB

PSB

PSB

PSB
ESB

PSB
PSB
PNB

PNB

PNB
PNB

Moncongahela River

County

Jefferson

Jefferson
"

Berkeley

Morgan
Hampshire
BHardy

Pendleton

Grant
"

Grant
Mineral

Monocngalia

Monongahela

Freston

Moncngalia
"

"

Presten

Preston
Monongalia

"

Cperating Company

Charlestown Water

3-M Company
Shepherdstown Water
Harpers Ferry Water
DuPent Potomac River
Works

Berkeley County PSD
Opequen PSD
Hedgesville PSD

Paw Paw Water

Romney Water

Peterkin Conference
Center

Moorefield Municipal
Water

0.8. Naval Radic Sta.
Circleville Water Inc.

Mountain Top PSD
Petersburg Municipal
Water

Island Creek Coal
Piedmont Municipal
Water

Keyser Water

Fert Ashby ESD

Morgantewn Water Comm.
River

Morgantown Ordinance
Works

Preston County PSD

Blacksville # 1 Mine
Loveridge Mine
Consolidation Coal Co.
Mason Town Water

Fibair Inc.
Cheat Neck PSD
Lakeview County Club
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Source

Shenandcah River

Turkey Run
Potomac River
Elk Run
Potomac River

Le Feure Spring
Quarry Spring
Speck Spring
Potomac River

South Branch Potomac
River
Mill Run

South Fork River

South Fork River

North Fork of Scuth
Branch, Potomac River
Mill Creek, Impoundment
South Branch, Poctomac
River

Impoundment
Savage River, Maryland

New Creek
Lake

Colburn Creek &
Monongahela River

Deckers Creek
Impcoundment
Impoundment
Impoundment
Block Run

Impoundment
Cheat Lake
Cheat Lake-Lake Lynn




MC
MC

MC
MC
MC

MC
MC

MC
MC
MC
MC
MC
MC

MC
MC
MC

MW
MW
MW
MW
M
MW

MW
MW
MW

g8

MW
MW
MW

MT
MT
MT
MT
MT
MT
MT
MT
MT
MT

MT
MT
MT
MT
MT

MTB

Pocahontas

Randolph

Harrison

Harrison
Taylor
Barbour

Randolph

Union Districk PSD
Cocper's Rock State
Park

Kingwood Water
Hopemount State Hosp.
Rowlesburg Water

Albright
Parsons Water

Thomas Municipal
Hamrick PSD

Douglas Water System
Davis Water

Hambleton Water System
Canaan Valley State
Park

Cheat Mt. Sewer
Snowshoe Co. Water
Womelsdorf Water

Lumberport Water
Clarksburg Water Bd.
Bridgeport Mun. Water
Salem Water Board
West Milford Water
W,V, Water-Weston
District

Jackson's Mill Camp
West Fork River PSD
Kennedy Compresssor
Station

Jane Lew Water Comm,
Bel-Meadow Country
Club

Harrison Power Station
Oakdale Portal
Robinson Port

Fairmont Water Comm.
Mannington Water
Monongah Water Works

Cheat Lake-Lake Lynn
Impoundment

Cheat River

Snowy Creek

Keyser Run & Cheat
River

Cheat River
Shavers & Elk Lick
Fork

Thomas Reservoir
Dry Fork

Long Run
Blackwater River
Recaring Creek
Blackwater River

Shavers Lake
Shavers Fork
Yokum Run

Jones Run

West Fork River
Deecons & Hinkle Creek
Dog Run

West Fork River

West Fork River

Impoundment
West Fork River
West Fork River

Hackers Creek
Lake

West Fork River
Inposundment
Impoundment

Tygart River
Inpoundment
Tygart River

Eastern Assoc. Coal Corplmpoundment

Four States Water
Shinnston Water Dept.
Grafton Waterxr
Phillippi Water
Bethlehem Mines Corp.
Belington Water Works

Elkins Municipal Water
Beverly Water

Valley Water
Huttonsville Medium
Security Prison

Mill Creek Water

Buckhannon Water Board
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Inmpoundment
Tygart River
Tygart River-Lake
Tygart River
Impoundment
Tygart River & Mill Run
Lake

Tygart River
Tygart river
Tygart River
Tygart River

Mill Creek

Buckhannon River




QOhio River

Zone 1
"

COO0COOOCO0C

o
0a
¢]
3
D
N

O Zone 2

Little Kanawha

LK

LK

LK

LK

LK

LK

LK

LKH

LKH

LKH

Kanawha Riwver

K
K

Hancock

Brooke
n

Chio
Tyler
Pleasants
Cabel
Marshall
Wood
Marshall
n

Wetzel

Marshall
Tyler

Doddridge
Mason

Jackson
Wayne

Wayne

Wood
Calhoun
Gilmer
11
Braxton
Rocane

Wirt

Ritchie

Putnam

n

Chester Water & Sewer
City of Weirton

Weirton Steel Division
Wheeling Water
Sistersville Mun. Water
Pleasants Power Station
Huntington Water Corp.
Mobay Chemical Co.

E. I. DuPont

meron Water

New Urindahana Water
Pine Grove Water

Consolidated Coal Co.
Middlebourne Water

West Union Mun. Water
Hidden Valley Country
Ripley Water

Wayne Municipal Water

East Lynn Lake

Monterey Coal Co.

Claywood Park PSD
Grantsville Mun. Water
Glenville Utility
Consolidated Gas
Compressor

Burnsville Water Works

Spencer Water

Elizabeth Water

Cairo Water
Harrisville Water

Pennsboro Water

Buffalo Water
Winfield Water
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Ohio River
Chio River
Ohio River
Ohio River
Chio River
Chio River
Chio River
Chio River
Chio River

Glass House
Hollow

Wheeling Creek
System

North Fork,
Fishing Creek
Tmpoundment
Middle Island
Creek

Middle Island
Creek
Lake/Inmpoundment
Mill Creek
Twelve Pole Creek

East Lynn Lake

Impcoundment

Little Kanawha
River

Little Kanawha
River

Little Kanawha
River

Steer Creek

Little Kanawha
River

Spring Creek Mile
Tree Reservolr
Little Kanawha
River

North Fork Hughes
River
North Ferk Hughes
River
North Fork Hughes
River

Cross Creek
Poplar Fork &
Crooked Creek




K " South Putnam PSD Poplar Fork &
Crocked Creegk

K Kanawha Cedar Grove Water Kanawha River
K " Pratt Water Kanawha River
K Fayette Armstrong PSD PO-K1-CO-EL Kanawha River &
Gum Hollow
K " Kanawha Water Co.- Unnamed Tributary
Kanawha Beards
Fork River
K Kanawha Midland Trail School Impoundment
K " Cedar Coal Co. Impcundment
K Fayette Elkem Metals Co. Kanawha River
K " Deepwater PSD Kanawha River
K " Kanawha Falls PSD Kanawha River
K " W.V. Water-Montgomery Kanawha River
Pocatalico River
KP Kanawha Sisscnville FSD Pocatalico River
KP Roane Walton PSD Silcett Feork Dam
Coal River
KC Kanawha St. Alpans Water Coal River
KC " Washington PSD Coal Riwver
KC Lincoln Linccln ESD Coal River
KC Boone Coal River PSD Coal River
KC " Whitesville PSD Coal River
KC Raleigh Armce Mine 10 Marsh Fork
KC " Armco Steel-Montc. Coal River
Stickney
KC Raleigh Peabody Coal Coal River
KC " Stephens Lake Park Lake Stephens
KC Boone W.V. Water-Madison Dist. Little Coal River
KC " Van PSD Pond Fork
KC Raleigh Consol. Coal Co. Workmans Creek
KC Boone Water Ways Park Coal River
Elk River
KE Kanawha Clendenin Water Elk River
KE " W.V. Water-Kanawha Elk River
Valley District
KE Kanawha Pinch PSD Elk River
KE Clay Clay Waterworks Elk River
KE " Procious PSD Elk River
KE Braxton Flatwoods-Cance Run PSD Elk River
KE " Sugar Creek FSD Elk River
KE " W.V. Water-Gassaway Dist. Elk River
KE " W.V. Water-Sutton Dist. Elk River
KE Webster W.V. Water-Webster Springs Elk River
KE Holly River State Park Holly River
Gauley River
KG Nicholas Craigsville PSD Gauley River
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KG

KG
KG
KG

KG

New River

KN
KN

KN
KN
KN
KN
KN
KN

Bluestone River

KNB
KNB
KNB
KNB

KNB
KNB
KNB
KNB
KNB
KNB
KNB
KNB
Greenbrier River
KNG
KNG
KNG
KNG

KNG
KNG

KNG
KNG
KNG
KNG

Guyandotte River

Webster
Nicholas

Fayette

L

"
"
"

"

Raleigh
"

Summers

”

Mercer

"
"
"

T

"
"

"

Summers

L

Greenbrier
"

L

Pocahontas

L

"

Summersville Water

Nettie-Leivasy PSD
Cowen PSD
Wilderness PSD

Richwood Water

Ames Heights Water
Mt. Hope Water

Ansted Municipal Water
Fayette Co. Park

New River Gorge Campground
Fayetteville Water

Beckley Water
Westmoreland Ceoal Co.

Jumping Branch-Nimitz
Bluestone Conf. Center
Pipestem State Park
Town of Athens

Bluewell PSD

Bramwell Water

Green Valley-Glenwcod PSD
Kelly's Tank

W.V. Water Princeton

Lashmeet PSD

Pinnacle Water Assoc.
W.V. Water Bluefield

W.V. Water Hinton

Big Bend PSD

Alderson Water Dept.
Ronceverte Water
Lewisburg Water

Denmar State Hospital
Water

City of Marlinton Water
Cass Scenic Railrcad

Upper Greenbrier PSD

The Hermitage
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Impoundment /Muddl
ety Creek

Jim Branch

Gauley River
Anglins Creek &
Meadcw River
North Fork Cherry
River

Mill Creek
Impeounded Mine
{Surface)

Mill Creek
Impoundment
Impoundment
Wolfe Creek
Glade Creek
Farley Branch

Mt. Valley Laxe
Bluestone Lake
Inpoundment
Impoundment

Impoundment
Impoundment
Bailey Reservoir
Spring
Inpoundment/3rusc
h Creek
Impoundment

Mine

Impoundment

Greenbrier River
& New River
Greenbrier River

Greenbrier River
Greenbrier River

Greenbrier River
Greenbrier River

Knapp Creek
Leatherbark Creck
Greenbrier River

Greenbrier River




QG
oG
oG
oG
CG

CG
CG

CG

0G
0G
0G

0G

OMG
oMG
OMG
OMG

Big Sandy River

BS

BS

BST
BST
BST
BST
BST
BST

Cabell
Lincoln
Logan

n

Logan
Mingo

Wyoming
T

L

Raleigh
Cabell
L1

Putnam

L

McDowell
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Salt Rock PSD
West Hamlin Watex
Logan Water Board
Man Water Works
Buffalo Creek PSD

Chapmanville
Logan PSD

Gilbert Water

Oceana Water
Glen Rogers PSD
Pineville Water

Rzleigh Co. PSD-Amige

Milteon Water Works
Cullcden PSD

Hurricane Municipal Water
Lake Washington PSD

Kenova Municipal Water
Fort Gay Water

Kermit Water

Matewan Water

A & H Coal Co., Inc.
Williamson Watex

City of Welch

City of Gary
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Guvandotte River
Guyandotte Rriver
Guyandctte River
Guyandotte River
Buffalo Creek/
Mine/Wells
Guyandeoctte River
Whitman Creek/
Guyandctte River

Guyandette River

Laurel Fork
Impoundment
Pinnacle Creek/
Guyandotte River

Tommy Creek

Guyandotte River
Indian Fork Creek
Impoundment

Lake Washington

Big Sandy Riwver
Tug Fork

Tug Fork

Tug Fork
Impoundment
Impoundment
Tmpoundment /Wells
Impoundment /Mine




APPENDIX C
CATEGORY E-3 - POWER PRODUCTION

This list contains known power production facilities and is not intended
to exclude any waters as described in section 6.6.c, herein.

River Basin County Station Name Operating Company

Monongahela River

M Monongalia Fort Martin Power Staticn Monengahela Power
M Marion Rivesville Station Monongahela Power
MC Preston Albright 3tation Monongahela Power
Potomac Grant Mt. Storm Power Station Virginia Electric

& Power Company
Ohioc River

0O - Zone 1 Wetzel Hannibal {(Hydro} Ohic Power

0 " " Marshall Kammer Ohic Power

0 " o Mitchell Ohic Power

0 " " Pleasants Pleasants Station Moneongahela Power

0 " v Willow Island Station Monongahela FPower

0O " " Mason Phillip Sporn Plant Central Operating
(AEP)

0 " " " Racine (Hydro) Ohic Power

¢ " " " Mountaineer Appalachian Power
Co.

K Putnamnm Winfield {Hydro} RAppalachian Power
Ce.

K Kanawha Marmet (Hydro) Appalachian Power
Co.

K " London (Hydro) Appalachian Power
Ce.

K " Kanawha River Appalachian Power
Co.

K " John E. Amos Appalachian Power
Co.
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APPENDIX D

CATEGORY C - WATER CONTACT RECREATION

This list contains waters known to be used for water contact recreation
and is not intended to exclude any waters as described in section 6.4, herein.

River Basin
Shenandoah

Potomac

South Branch

North Branch

Monongalia

Cheat

Stream Code

5

P-9-G-1

PSB

PSB

PSB
PSB-21-X
PSB-25-C-2
PSB-28

PNB
PNB-4-EE

PNB-7-H
PNB-17

PC

MC

MC
MC-6

MC-12

MSC

MTN

MW

MW-18

Stream
Shenandoah River

Potomac River

Sleepy Creek &
Meadow Branch
North Fork of
Indian Run

South Branch of
Potomac River

" T

" Tt

Hawes Run

Spring Run

North Fork Scuth Branch
Potomac River

North Branch of
Potomac River

North Fork

Patterson Creek

Linton Creek

Stoney River-Mt. Storm
Lake

Cacapon River

Cheat Lake/Cheat river
Alpine Lake

Coopers Rock Lake/
Quarry Run

Big Sandy Creek

Shavers Fork

Middle Fork River

West Fork River

Stonecoal Creek/
Stoneccal Lake

40

County

Jefferson
Jefferson
Hampshire
Berkeley

Morgan
Berkeley

Morgan

Hampshire

Hardy
Grant
Pendleton
Grant
Grant

Mineral

Grant

Grant
Grant

Hampshire

Monongalia/Presto
n
Preston

Monongalia

Preston
Randolph
Barbour/
Randolph/
Upshur

Harrison

Lewis




Chio

Little Kanawha

Kanawha

OMI
0G
oG

OGM

KC
KC-45-0

KE

KE

KN

KN-26-F

KNG

KNG-23-E-1

ChioRiver

Beech Fork of
Twelvepcle Creek/Beech
Fork Lake

East Fork of
Twelvepole Creek/FEast
Lynn Lake

Fourpcle Creek

0ld Town Creek/
McClintic Ponds

Middle Island Creek/
Crystal Lake

Guyandotte River
Guyandotte River/
R. D. Bailey Lake
Mud River

Little Kanawha River/
Burnsville Lake

Kanawha River

Unnamed Tributary

Krodel Lake

Ceoal River
Stephens Branch/
Lake Stephens

Elk River

Sutton lake

New River

Little Beaver Creek

Greenbrier River

Little Devil Creek/
Moncove Lake

41

Broocke/

Cabell/

Hancock/

Jackson/
Marshall/
Mason/Ohio/Pleasa
nts/
Tyler/Wayne/Wood/
Wetzel

Wayne

Wayne

Cabell
Mason

Doddridge

Cabell
Wyoming

Cabell

Braxton

Fayette/
Kanawha/
Mason/
Putnam
Mason

Kanawha
Raleigh

Kanawha/
Clay/
Braxton/
Webster/
Randolph
Braxteon

Fayette/
Raleigh/
Summers
Raleigh

Greenbrier/Pocaho
ntas/Summers

Mconroe




ENG-28
KNG-28-P

KNB

KG
KG

KGW

Anthony Creek
Meadow Creek/
Lake Sherwood

Bluestcone River/
Bluestone Lake

Gauley River
Gauley River/
Summersville Lake

Williams River

Greenbrier
Greenbrier

Summers

Webster

Nicholas

Webster
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APPENDIX E
TABLE 2

Conversion Factors

Metal Acute Chronic
Aluminum 1.000 1.000
Arsenic (III) 1.000 1.000
Cadmium 1.136672-[(In hardness)(0.041838)] | 1.101672-[(In hardness)(0.041838)]
Chromium (IIT) 0.316 0.860
Chromium(VT) (.982 0.962
Copper 0.960 0.960
Lead 1.46203-[(In hardness)(0.145712)] 1.46203-[(In hardness)(0.145712)]
Nickel 0.998 0.997
Silver 0.85 N/A
Zinc 0.978 0.986
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June 28, 200% - 7:;00 p.m.

FPROCEEDINGS

CHAIRMAN SNYDER: Well, good evening. It
still looks like day. We’re going to be getting
started with the West Virginia Environmental Quality
Board public hearing on the proposed rules for
categorizing groundwater;

We have Board Members here this evening,
Dr. Cameron Hackney from West Virginia University,
Dr. David Samuel from West Virginia University,
emeritus and from around the globe lately. I‘m Ed
Snyder here from Shepard College, and Chair. To my
immediate left is Libby Chatfield. Melissa Carte,
Clerk of the Board, and Rebecca Charles. And I think
most of you recognize most of us.

What we would like to start out with this
evening then is a brief summary of where we are with
Category A. First, I believe Libby. I think that’s
where we should go first. And Libby will give a
synopsis and then we will open up for comment.

MS. CHATFIELD: Yes, we have two rules

tonight that we are going to take comments on:




10

11

12

13

14

15

16

17

18

19

20

21

22

46 C.S.R. 1 is reguirements governing water guality
standards.

Notice of both of these hearings was filed
in the Secretary of State’s office on May 29th, 2001,
and those filings included the requisite summaries,
and statement of circumstances, and fiscal notes.

And those are available if anybody would like them.

We will be taking oral comments tonight.
You can submit written comments if you have them.

The deadline for written comments is tomorrow at
five o’clock. 8o if you can get them in by fax or
e-mail or hand delivery by five o’‘clock, we will
accept them.

We will take comments on the water quality
standards first. And there are actually two issues
that we have proposed changes to in the water gquality
standards. One, as Dr. Snyder said, is the public
drinking water designated use, Category A.

And what the Board has proposed in the rule
ig to clarify that the drinking water use applies to

all waters of the State unless it’s been removed.

There are certain waters from which Category A has
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already been removed, and they are outlined in
Section 7 of the rule.

We are also considering developing a

procedural rule to remove -- in the future, to remove
the Category A use on a case-by-case basis. And,
obviously, we don’t have that rule -- the text of

that rule proposed yet, but we will be working on
that over the next several months and hope to
coordinate the completion of that rule with the
legislative process where these changes will occur.

We’'ve changed two or three sections of the
rule to reflect the fact that Category A will apply
to all watexrs, and this is consistent with the way
DEP, the West Virginia Department of Environmental
Protection, has been implementing the rule for a
number of years.

The other change that we've proposed in
thie rule is to remove the appendices ¥ through F3.
Those appendices include the antidegradation
implementation procedures that were recently passed

in the 2001 legislative session.

We’'re removing those because, also, in the
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2002 legislative session, Senate Bill 3240 passed.
That bill shifted the authority for promulgating the
antidegradation implementation procedures from the
Board to the DEP.

We’'re proposing to remove these provisions
from our rule, obviously, that won’t become effective
until after the legislative session. We understand
and believe that DEP is going to be filing those same
provigions, the exact provisions that we have in our
rule, as an emergency rule after the 1st ﬁf July when
that authority shifts. So we’re anticipating that
shift in authority and proposing to remove them from
our rule at this time.

So with that, do you want to open it up for
comments?

CHAIRMAN SNYDER: Yes. And the first
speaker will be Nathan Fetty.

THEREUPCN came,
NATHAN FETTY,
MR. FETTY: Is there a time limit? I'm

just curious.

CHAIRMAN SNYDER: The answer is, of course
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there is a time limit. What do we do about -- Well,
we’ll just see how long he goes on.

MR. FETTY: I don’t have that much. I
promise.

CHAIRMAN SNYDER: I think we -- Was it ten
minutes maximum, and if we had a large group, we kept
it at five?

BOARD MEMBER SAMUEL: Last year, when there
was 3,400 million people, we --

MS. CHATFIELD: (Interrupting.} It was
three minutes.

BOARD MEMBER SAMUEL: -- it was three
minutes.

CHAIRMAN SNYDER: PFive minutes, I think,
sounds very controllable.

MR. FETTY: I'm Nathan Fetty with the West
Virginia Rivers Coalition. O©On the Category A, 1issue
we’re happy to see that the EQB wants toc apply the
Category A standard to all of the states surface
waters.

We’re glad that the Board and the DEP and

the Bureau for Public Health realize that protections
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like these are an asset to the quality of l1ife in the
state. And we’'re glad that these entities realize
that the State’s fortunate to have so many waters
that, with relatively little treatment, can be and
are used as drinking water sources.

The State needs to continue accounting for
those households and small communities that aren’t
gserved by municipal providers or public service
districteg, but who do use the surface waters for
drinking water.

We have concerns about EQB’s proposal for
Category A and that exemptions to the standard
wouldn’t go through the 1eéislative process. We
realize that the legislature has asked each of you to
re-examine how Category A is applied, but we believe
that there has been no problem with how the standard
has been applied for decades in West Virginia.

We hope this proposal won’t be an avenue by
which exemptions to the Category A standard are given
more frequently and in greater numbers. In some

ways, it feels like we’re being asked to come in on a

proposal that’s incomplete, since we have yet to see
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a procedural rule that would dictate exactly how
exemptions would or would not be given.

We're hopeful that the Board will allow for
full public review and comment, not only in the
development of this procedural rule, but alsoc in each
and every exemption the Board is asked to give.

Now, on the groundwater/arsenic“;ssue, I
have a couple of points I wanted to make. We're
encouraged that the Board is examining the State’s
arsenic standard for groundwater and is concerned
about the public health effects of arsenic.

Long-term exposure to low concentrations of
arsenic in drinking water can lead to skin, bladder,
lung, and prostate cancer. Noncancerous effects of
ingesting arsenic at low levels include,
cardiovascular disease, diabetes, anemia, as well as
reproductive developmental immunological and
neurological effects.

The 50 parts per billion standard for
arsenic in drinking water is based on a 1942 study by

the Public Health Service, and that is science that

is nearly 60 years old. The PHS, itself, in 1962
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recommended lowering the arsenic standard to 10 parts
per billion, but over the decades the Federal
Government has repeatedly missed deadlines for a new,
more protective standard.

We understand that the Board is looking at
EPA to enact a new arsenic standard within the next
year, and we ask that the Board propose an arsenic
standard that is much more protective than 50 parts
per billion.

Further, we'’'re hopeful that the Board will
propose a more protective arsenic standard for West
Virginia even if EPA continues to fail to do so.

A 1999 study by the National Academy of
Sciences states that the current EPA arsenic standard
at 50 parts per billion pould easily result in a
cancer risk of 1 in a hundred, which is about 10,000
times higher a cancer risk than EPA would allow for
carcinogens in food.

The report concludes: {Reading.) "Upon
assessing the available evidence, it is the

subcommittee’s consensus that the current EPA maximum

contaminant level for arsenic in drinking water of 50
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11

ppb does not achieve EPA’s goal for public health
protection, and, therefore, requires downward
revision as promptly as possible.

It would seem to Rivers Coalition that the
arsenic level of 50 parts per billion is not
scientifically supportable, and the justification for
establishing an arsenic level at 50 would be'to avoid
the cost cof clean up.

In light of these facts, we hope that EQB
will consider a more protective arsgenic standard, and
we recommend that the EQBE adopt an arsenic level cof
at least 10 parts per billion if not a standard
that’'s more protective.

Thank you for the opportunity to comment.

CHAIRMAN SNYDER: Thank you, Mr. Fetty.

MR. FETTY: Oh, and I also have some
comments to submit.

CHATRMAN SNYDER: Okay.

MR. FETTY: Thank you.

CHATRMAN SNYDER: Thank you. The next

speaker, Cindy Rank.

MS. CHATFIELD: And I'm sorry if I didn’t
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make clear, we will be separating the comments for
the water quality standards and the groundwater
standards. Mostly so that we can haﬁe the transcript
separated for submission to the legislature. So
we’'re doing water gquality standards now, and we‘ll
move to groundwater after.

CHAIRMAN SNYDER: We won’'t forget what
you’ve said though.

MR. FETTY: Does that mean I get to say it
again?

MS. CHATFIELD: We’ll photo copy your page.

MS. RANK: I'm Cindy Rank, and I'm here on
behalf of the West Virginia Highlands Conservancy and
our smaller community group, Friends of the Little
Kanawha, as well as myself as a user -- a direct user
of surface water and someone who knows other people
in our area who use service water and spring water
directly connected with service water with very
little, minimum treatment of settling chlorination
and things like that.

As in the past, since the late -- well,

since the early 80’s, I come here in support of the
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designation of all waters of the State, at least the
fall back designation as drinking water, because
those standards are most protective or contain most
protections or met a lot of chemical parameters,
which we have to be very careful of.

We support the whole proposal with some
trepidation about the procedural rule that has yet to
be developed. We would hope that it is at least as
strong as the Board is now in terms of accepting
comments and proposing changes in use for whatever
stream segments that you are talking about.

Our support of the proposal is based on the
fact, even though I understand the Manufacturers
Association is going to disagree wholeheartedly with
that in the comments that they have submitted, that
it is indeed, at least my understanding, £or the past
20 years of coming to the Board meetings, it has been
the historic practice of applying this as the minimum
standard for all waters of the State.

We also have the belief that the future

well-being of West Virginia is directly tied to our

ability to provide the best water quality for future




10

11

12

13

14

15

16

17

18

19

20

21

22

14

growth and development, whether that be industrial,
residential, and so the most protective standards are
most important for that development, and, also, on
the recognition that the state agencies will never
have sufficient, at least not in our opinion, a
sufficient amount of monies, time, or personnel, to
go out and adequately assess every stream segment
that we’re talking about or will come up for
discussion at this Board, especially the small head
water stream areas that I come from and am most
familiar with as opposed to the OChio river, which
friends in the audience frequently talk about.

Unless there is an affirmative
demonstration to the contrary, we believe that the
Board is correct to assume that most protective use
categories and to apply them to all waters of the
State.

And we think that it’s important to include
Category A as well as B énd C here mainly because of
the protection levels for those metals and other

chemical compounds that aren’t applicable to those

other categories -- use categories B, C or A or the
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others.

Whether or not -- I truly believe because
if my water wasn’t considered accurate for drinking
water when I moved here, I wouldn‘t be able to use it
in -- with as little treatment as we do at this point
in time.

And I think that it is important for us,
whethexr we’re going to have technology based effluent
limits or water guality based effluent limits, that
we adequately assess the true nature of those streams
before either of those effluent limits are applied in
whatever NPDES permits that we’re talking about,
because we’re protecting for the future -- the
ability of these water sources to support, you know,
other uses other than whatever industry might propose
with them today.

Qur main concerns, of course, with the
proposal are two fold, and that‘s the addition of
this abbreviated process for changing the use
designation and the underdescribed or unspecified

process that will be used.

Our greatest fear, of course, 1is that the
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process itself will go the same way that the
antidegradation implementation policy has gone, and
in many ways, to me anyway, maintaining -- it will be
as detrimental to maintaining Category A use as the
recently enacted antidegradation implementatibn
policy perhaps will be to maintain the high gquality
of some of the waters I'm most concerned about and
are least paid attention to in some of the NPDES
permitting processes that go on.

We are also concerned about the
eliminations of current language in 6.2 that
specifically include and recognizes the private
domestic water systems and all other surface water
intakes used as human consumption as well as larger
community and municipal sources are recognized as
truly drinking water sources and adequate protection
measures then can be afforded to them.

And without that specific recognition,
again, some of my friends in the audience will
certainly say that that’s not something that we have

to pay attention to in some of these smallexr areas,

that people don't believe that it’s used for human
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consumption.

Of course, we continue to object to the
elimination of manganese, and I will have to keep
repeating that, from the human health criteria. &And
certainly I still think that the five-mile rule for
manganese in drinking water -- around drinking water
sources, 1is inadequate. BAnd I would hope that
sometime in the next 20 years, we can see that
reversed and put back in.

In brief, I guess, we would have to say
that we support the proposal, generally, although we
have great reservations about the unknowns with the
process that is being proposed.

And we thank you for trying to put into the
regs what we have known for 20 years, that indeed
Category A was one of the basic assumptions in the
minimum levels that we have accepted for all of these
yvyears for all waters.

Thank you.

CHAIRMAN SNYDER: Thank you, Ms., Rank. The

next speaker, Scott Goldman.

MR. GOLDMAN: Good evening. My name is
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Scott Goldman, and I am an attorney with the law firm
of Jackson & Kelly. I am here this evening to
present a brief statement on behalf of the West
Virginia Chamber of Commerce. In addition to this
oral statement, the Chamber will be providing written
comments to the Board by tomorrow’s deadline.

The Environmental Quality Board has once
again proposed to amend the State water guality
standards by designating all waters of the State as
Category A drinking waters even though a conservative
estimate has suggested that only 2 percent of surface
streams are used as sources for public drinking
water.

Although the Board historically has
received lengthy comments from the Chamber, as well
as from other trade organizations and individual
companies describing the inherent regulatory
difficulties of designating all of the state’s waters
as Category A waters, the Board has elected to adopt
the statewide designation.

However, the Board, acknowledging the

difficulty the regulated community will have if all
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1 waters of the State are considered Category A, also
2 voted to develop an "expedited use removal process"
3 ag ocutlined by Libby Chatfield in a March 28, 2001,
4 memorandum to the Board.
5 The Chamber is disturbed by the Board’'s
6 proposal to move forward on part of the Board’'s
7 May 16, 2001, wvote that has designated all State
8 waters as Category A without moving forward on the
g remaining portion of the Board’'s May 16, 2001, vote
10 developing an expedited use removal procedure.
11 The Board has acknowledged the numerous
12 difficulties a statewide designation of public
13 drinking water will cause but has refused to address
14 the probklem until a later date.
15 Further, the Chamber questions whether the
16 federal water quality standards even authorize the
17 Board to develop such an expedited use removal
i8 procedure. The Chamber urges the Board to not

/
19 designate all waters of the State as Category A.

20 Regardless of the "expedited use removal'

21 question, though, this broad-brush approach of

22 developing a statewide Category A use designation
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creates a legal generalization that takes reality and
turns it on its head.

Waters upon which there are no drinking
water uses will now be designated as such without
having undergone even the first analytical assessment
of actual uses.

In fact, such a designation is specifically
prohibited by the federal water quality standards.

As the Chamber will further elaborate in its written
comments, the federal water quality standards
specifically regquire a State to perform a formal use
attainability analysis if the State designates uses
other than, quote, fishable or swimmakle.

Even i1if the Board is legally authorized to
declare all waters of the State as public drinking
water supplies without performing a use attainability
analysis, which the Chamber does not concede,
addition of the overly broad use designation to the
entire state will result in increased regulation, but
not increased protection.

With increased regulation will come

increased operational costs for both the State and
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the regulated community. Ultimately, this will
result in an unwarranted expense to the public at
large. West Virginia and it’s residents are not so
well-endowed with extra finances as to justify
unnecessary regulation.

One specific example of how the State will
be significantly and negatively impacted by a
statewide Category A designation is the increased
number of streams which will be placed on the State’'s
303(d) list as not meeting the current water quality
standards.

In addition, by removing the gualifying
phrase "after conventional treatment" from
Section 6.2 of the water quality standards, the Board
has provided the public with a false sense of
security that the waters of the State may be consumed
simply by dipping your cup in the local stream.

What the Board would do by removing the
phrase "after conventional treatment" is tell the

general public that all waters of the State which are

" meeting Category A water quality standards would be

acceptable to drink without further treatment.
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The Safe Drinking Water Act and its
implementing regulations require extensive and
thorough treatment of surface waters to reduce and/or
eliminate the public’s exposure to these contaminants
before the water treatment system can deliver the
treated water to the public.

However, neither the gstate water quality
standards nor the Clean Water Act and its
implementing regulations were designed to ensure that
raw surface water i1s free from the naturally
occurring microbes referenced -- or that it is
otherwise safe for human consumption prior to
conventional treatment.

For the Board or anyone else to imply that
after desgignating all State waters ag Category A all
waters can be consumed without additional treatment
would be misleading to the public and may
inadvertently result in a continuation of a number of
people drinking untreated surface water because the
individuals engaging in the activity may falsely

perceive they are not placing themselves at risk.

In the end, the Board’s decision to either
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1 keep or remove the Public A use will do little to

2 protect the health and welfare of the individuals

3 drinking untreated surface water.

4 With regard to the Board’s proposed use

5 designation, the Chamber would finally like to

6 request the Board to answer a question posed by one
7 of the Board’s own members.

g || On April 19, 2001, Betsy Dulin posed the

9 question as to why the State has more than one use
10 category if the State proposes to apply only one use
11 across the State. The Chamber feels that this is an
12 important question which must be addressed before

13 passing such a drastic measure as it 1s proposing to
14 do.

15 The Chamber strongly urges the Board to

16 withdraw the current rule in favor of allocating

17 appropriate time for all Board members to thoroughly
18 study this issue and arrive at a public policy

19 decision that will create a regulation that is

20 well-founded in law, as well as fact.

21 Finally, the Chamber would like to regquest

22 that the Board amend the State water guality standard
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for chloroform to conform to the current federal
chlorcform standafds.

The current State water gquality standard
for the public water supplies for chloroform of
.19 ug/l is causing regulatory problems for
facilities which discharge water treated with
chlorine.

The EPA’s recommended human health
criterion for chloroform is 5.7 ug/l, greater than
the .19 current standard. By leaving in place a
criterion that has been revised by EPA, the Board
leaves the State open to increased and unnecessary
risk of non-compliance with federal permitting
requirements for both industrial facilities as well
ags municipalities.

The Chamber urges the Board to include in
its current rule making an update to this standard.
The Chamber provides this comment to put the Board on
notice that it is an issue of increasing importance
which the regulated community will be pursuing as

timely a resolution as can be developed to include

coordination with the Department of Water Resources
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1 to promote revision thereto.

2 Thank you for this opportunity to present

3 these comments, and as previously stated, the Chamber
4 will provide a copy of this oral statement this

5 evening and a more detailed written comment tomorrow.
6 CHAIRMAN SNYDER: Thank you, Mr. Goldman.

7 Next speaker, Gretchen Taylor.

8 MS. TAYLOR: I pass at this time?-

9 CHAIRMAN SNYDER: You certainly can,

10 Ms. Tavlor. Next speaker, Tom Rodd.

11 MR. RODD: Thank you. And to the extent

12 that anything I say has something to do with the

13 groundwater issue, I hope you will remember it

14 because I've got to go in a minute.

15 CHAIRMAN SNYDER: We won’t have our ears
16 plugged to either. Okay?
17 MR. RODD: And I want to echo what Cindy
18 Rank and Nathan Fetty said and just simply state that
19 I think that was very well taken. And while I
20 appreciate what the gentleman from the Chamber of

21 Commerce said, I think that this Board and too often

22 people in the regulatory world are accustomed to
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hearing folks cry wolf a little bit in western

civilization -- as we know -- going to fall apart if
we adhere to some particularly high -- but it never
seems to. We seem to carry on and the costs of

adhering to very high standards are spread very
widely, most to our economy.

My suggestion is that since the wvast
majority of West Virginians, at least those who vote
in poll after poll after poll, identify themselves as
strong environmentalists. The vast majority of
people in very recent polls -- They’re strong --
People will pay the incremental slight costs of
adhering to the tougher standards.

They’re happy to do it, as a matter of
fact. That’s why people -- That’s why they have
organic food sections in super markets and those are
growing broadly. People want to, with their purses,
in the best ways they can, support very strong
environmental regulations.

And I think that’s one of the reasons I
think this Board has been willing to take good steps

in that direction because of the sense that this is
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something that is very important to folks, including
folks who work at the factories that are run by --
and businesses that are run by people whose
executives and owners belong to the Chamber of
Commerce,

I live in rural Preston County. I get my
water from a sgspring and don’t treat it at all, but
maybe when some of the mud settles ocut of the spring
box. And my neighbors get their water from that
source, a lot of them, some of them from drilled
wells, but the spring water is much better quality.

We have a high quality stream that runs
through our property. My neighbors water their
cattle from it. And at times of a drought and low
water, people use it for household water as well.

There are thousands of miles of such
gstreams just in my immediate area and it would be, as
Cindy Rank said, just literally impossible to
guantify the drinking water or uses that people have
that require high quality water.

Therefore, a presumptive standard of

drinking standards makes a lot of sense for people.
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I want to just say that protecting -- Using the
highest quality for stream water and groundwater,
highest standards, is really an extremely
conservative position.

In my county, you can just look on the map
where the streams are degraded, property wvalues are
weak. People who have money and who can afford to
move out of those communities where the streams are
degraded, often time from mining, do so.

People who have got money who are looking
for someplace to live, don‘t go to those areas. And
so degraded streams is a recipe for creating rural
slums. And it’s consistent, you can see that
everywhere we go.

So to support property values and the
highest and best use of property protecting water is
probably one of the single most important things you
can do, that and transportation, and access to jobs,
and those sorts of things.

But, I mean, it’s just remarkable and

anybody in the real estate business around the

Morgantown and north central West Virginia area will
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tell you, that where the water is good, that is where
people are going to go, and where the water is bad,
that's where people are going to get out of if they
can afford to. It really makes a big difference.
Frankly, it was when the real estate people
started realizing this sort of stuff that we started
developing some even stronger coalitions for clean
water in north central West Virginia where I'm from.
The other thing I want to say is that high
environmental standards are an extremely important
economic development teocol. To locate the kinds of
industries and jobs that are really the long-term
future of economic development means that you have to

have attractive areas for people to settle.

People want good schools. They want clean
streams. I mean, these is the things that people
want. These are the things that executives want who

are going to manage these kinds of factories and who
are going to come here looking for people to work in
their factories and invest their capitol here.

So high environmental standards -- The

perception is almost as important as the reality,
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frankly. But if you can’t sustain that perception
with facts, it’s not going to hold up.

But if you can advertise yourself and show
yourself as a place that fights fiercely for the
environment, people are going to say, "Okay." But if
you're a place where you are just a bunch of -- where
there is a lot of people that see there is a lot of
pollution it’s a down-hill thing.

So from a very conservative economic
development point of wview, I think the highest
possible water quality standards make a lot of sense.
And that supports what the Board is largely doing.

The other thing, of course, is that it’'s
the absolute duty of the government to support
people’s property rights. And I have a clean stream.
And I have a right to have a clean. That’s the way
that nature delivers it,.

And for anybody upstream to degrade that is
something that I demand the assistance of the
government in protecting. I shouldn’t have to do it

myself. I shouldn’t have to be suing them. It’s not

my job to prove that I've been injured. It’s the Job
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of the government to enact standards that protect my
property values to the extent that is feasible.

So I commend the Board for what they are
doing, and I support what other people were saying.

CHAIRMAN SNYDER: Thank you, Mr. Rodd.

Next on our list of speakers, Karen Price.

MS. PRICE: Thank you. My name is Karen
Price, and I'm president of the West Virginia
Manufacturers’ Association. The WVMA has provided
the Board with written comments about the Board’'s
proposed changes to West Virginia’s water quality
standards, but I would like to emphasize two
particular concerns in those standards, the statewide
application of Category A public water uée and the
change in the definition of that use.

The purpose of the Category A use 1s to
protect water supplies. We believe that this is most
logically done by identifying public water supply
intakes and setting permit limits so that the water
drawn into those intakes meet water quality

standards.

We do not understand why the criteria for
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protecting water supplies would apply anywhere otherx
than where a stream is used as a water supply. We
believe the Board should specify that the Category A
use must be protected at a public water supply intake
and let the DEP set permit limits accordingly.

The Board is proposing that the Category A
criteria applied throughout the State that would make
removing the use easier. While this is attractive in
concept, we have not seen the statutory language that
would shorten the use removal process, the rule that
would explain how the use removal occurs, or any
commitment from EPA to support such statutory or
regulatory changes.

Until we can review the details of the
Roard’s proposal for removing the Category A use, we
cannot support the Board’s application of the
Category A use throughout the State.

We also oppose deletion of the term "after
conventional treatment" in the definition of public
water supply in Section 6.2. Without that language,

each stream in the State must be drinkable without

boiling, settling, or any other conventional
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treatment.

We believe that this is impractical. The
Board is effectively asking industrial and municipal
dischargers to produce drinkable effluent, but this
is not an issue that effects only them. Roads run
beside the streams and from them pollutants such as
oil, grease, and salt run-off.

Homeowners have septic tanks and apply lawn
care chemicals that impact water bodies. The Board
cannot expect to keep each stream in the State in
pristine condition in light of these and other
activities and should not attempt to do so by
changing the Category A definition.

The WVMA also urges the Board to adopt
EPA’s recommended human health criterion for
chloroform and to adopt harmonic main flow as a
design flow for carcinogens. These changes are
consistent with EPA guidance and are long overdue.

We thank you for the opportunity to
comment, on behalf of the West Virginia

Manufacturers' Association.

CHAIRMAN SNYDER: Thank you, Ms. Price.
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Our next speaker 1is Steve Hannah;

MR. HANNAH: Thank you, Mr. Chairman and
members of the Board. My name is Steve Hannah,
deputy commissioner of the West Virginia Department
of Agriculture. I will certainly stay within my time
limit and keep the comments very brief, and the
commission will have the written comments to you-all
by 5 o’clock tomorrow evening.

The major concern that we have, and I think
it’s good public policy that people understand what
they are hearing and understand it clearly, and we
are very concerned that with removing the words
"after conventional treatment," people are assuming
that they can go to any stream in the State since
they are all most -- or will all be in Category A,
that they can drink that. That certainly isn’t the
case, and I certainly would hope that we are not
encouraging people to do that.

One thing that we have seen in the last few
years and the Department of Agriculture has done

extensive testing for fecal chloroform using a DNA

process in the south branch valley and there is
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mobile sources of fecal chloroform, wildlife, humans,
livestock.

We’'re not sure where all it’s coming from,
but there is many sources. I think, again, we would
be doing a disservice to the public to invite them to
assume that they could drink any of that water.

Also concerned with that process that the
303(d) list would be enormous. Just most larger than
anyone could handle. Making the presumptiocon that all
streams are Class A, I think is kind of misleading as
well. 1In that you uge the procedural rules to make
those exceptions.

None of us in state government or out of
state government, I don’t think, like the legislative
rule process, but it is very transparent and lets
everyone to have an opportunity to say how that’s
going to effect them, not only for you, here, sitting
as a Board, but through the legislative process as
well.

So we have great concerns about the

procedural process as, I think, both sides that have

previously spoken, have. I'm not sure that that’s
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good public policy to go that route. Easier,
granted, and we would all kind of like to that, but
I'm not sure that that achieves the objective that we
are all trying to do.

Those are our major concerns and, again, we
will provide you with written comments tomorrow.
Thank you, Mr. Chairman.

CHATIRMAN SNYDER: Thank you, Mr. Hannah.
The next speaker would be Doyle Coakley.

MR. COAKLEY: I'm Doyle Coakley from
Webster County, and I'll be very brief. I would hate
to see the drinking water designation dropped or
permits made easier to get. Quite frankly, I can’t
think of a stream in the state of West Virginia that
I would want to take a drink of water out of without
some chlorine, but it always seems like when these
changes come about, the citizens lose a little more,
and I’'m afraid that’s what might happen here. And I
know it’'s a problem to get permits for companies, but
I also know what companies do to people.

A few years ago I had calves dropping dead

in Amos Run. Thanks to you people, that stream is
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1 || much better now. Things are a lot better. But don’t
2 make the system easier. The system has been failing
3 for the past -- All you‘ve got to do -- In my

4 lifetime -- I can go out and look at the rivers and

5 you can see them, they are dirtier. Don’t make them
6 -- We should be tightening it up, not making it

7 easier.

8 I do remember when I was a boy, I had a

9 little cup that I folded up and put in my pocket.
10 Maybe you-all have seen one, like an acéordion? And
11 we could really take a drink of water out of the
12 gstream. I would like to see it that way again
13 someday. I don’t think I’1ll live that long.

14 Thank you.

15 CHAIRMAN SNYDER: Thank you, Mr. Coakley.
i6 We've gone through the list of people signed up.

17 Would anyone else like to speak?

18 MR. BAKER: I’'m Lewis Baker from Cabell
19 County, and I would like touch on three different
20 issues I have noticed and submit written comments

21 tomorrow. Those can be e-mailed, I assume, or should

22 they be written?
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MS. CHATFIELD: If they get them by 5:00.

MR. BAKER: Okay. One issue is arsenic,
and that’s one that EPA’s kicking around like a
political football on the drinking water side of
things right now. And so you’ve got your arsenic
standard for groundwater kind of on hold until that’s
settles out, and that’s understandable.

Most of the groundwater standards, or maybe
all of them, I don’t know, they are kind of tied to
the drinking water standards. So that makes sense.
But I’'ve been looking into arsenic. Where I work,
it’'s an issue because I work for an association that
represents most of the water supplies in the state.
And we want to know how much of an issue arsenic is
going to be in West Virginia.

Well, it’'s not going to be near as bad as
in some of the other states, in western states where
there is a lot of naturally occurring arsenic, it'’s a
bigger problem. But in this part of the country, it
seems to be associated with organic geological

formations.

In other words, black organic shales seem




10

11

12

i3

14

15

16

17

18

19

20

21

22

39

to be a source. It‘s in coal. So you see high
concentrations in coal ash. You see elevated levels
in acid mine drainage. It’s in the ash from burning

of petroleum, and it’s high levels in discharges from
refineries.

Looking at the STORET data base, I noticed
that historically the Chio River sometimes goes up
above -- or has gone above a hundred parts per
billion at, I think, the northern-most end of the
Ohio in West Virginia. So it’s coming out of
Pennsylvania on occasion.

We don’'t know the source, but if the water
quality standard is not met at that point, it might
become a sticky issue for us to go to Pennsylvania
and say who did it. We would all be investigated.
and maybe EPA in Pennsylvania can help us do that
when it crosses state boundaries.

But arsenic is peculiar. There is more
than one state of arsenic. Arsenic 3, I think, is
maybe more soluble and toxic, and when it becomes

oxidized to arsenic 5, it can precipitate out. But

the standard, I think, is going to be total arsenic.
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You can have more wash off of the.landscap
when you’ve got kind of wet weather. It makes sense
but I mean, just humid weather maybe makes it more
available to move off landscape than when it’s been
dry a while and then you have a rain.

But the chemistry of it is strange. Being
an organic matter, a geologic organic matter, makes
me wonder if it‘’s not biocumulative, but I haven’t
found that yet. Some research says it’s an endocrin
disrupter, so maybe we should just look at it from a
cancer standpoint like EPA is.

If it’s an endocrine disrupter, maybe the
standard ought to be a lot tighter, I don’'t know.
That would make it tougher on water systems, but, yo
know, if it’s more toxic than we thought, we have to
deal with it.

I noticed that Pennsylvania’s water gualit
standard for their streams have been 50 parts per
billion. ©No, it had been two one hundredths of a
part per billion in the past decade, but they moved

it up to 50 to meet the water guality standard that

EPA had.

40

e

1]

e

u

Yy




10

11

12

13

14

15

16

17

18

19

20

21

22

41

Now, after taking comments from industry
the State made the change based on the reasoning that
there was no good science to leave it at .02 parts
per billion. But that’s ironic, because at the same
point in time, EPA’s Iris data base placed the human
cancer risk at .02 parts per billion.

So it‘s a contaminant that is tricky. It's
going to be hard to figure out what’s naturally
occurring levels, what’s, you know, when you have
elevated levels, where is it coming from? It can
vary guite a bit seasonally and from different
weather conditions.

But if the standard becomes tighter for
drinking water standard, then I assume that our
standard for our streams would also become tighter.
And then that may become another political fight in
the State.

We may be fighting over which streams are
designated drinking water or not, based on arsenic.
So I guess that leads to the second set of comments.

We should try to keep the tightest

standards on any stream or designated use that we
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can. We shouldn’t allow standards to slip. However,
I do realize that the streams are not of drinking
gquality in the untreated condition.

Like Mr. Coakley said, unless you disinfect

the water or otherwise treat it, it’s not healthy

even in a pristine stream. So that’s just a sticky
gituation. I’'m not sure what 1s the best way to deal
with that.

Should the EQB make those decisiocns alone
or should the legislature have a hand in it? And,
you know, it’s good to have checks and balances in
more than one agency, having veto power over anocther,
but it seems that, in general, anytime a legislature
has had hand in our regulations, it’s been for the
worst.

So on balance, it might be better if the
EQB plays that role and the legislature was not in on
it. But, again, that’s ancther difficult one to make
a call.

And the last thing I would like to comment

on is a contaminant that I don‘t think was on your

agenda, but it’s one I've been here for an awful lot.
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2and that’s dioxin and some of the other most toxic
organic compounds.

From the way I read the proposed rule, no
longer will any measure of background levels of the
contaminant be used. In other words, the only
numbers that anybody is going to look at from a
regulatory agency are going to be what comes out of
the end of a pipe and what you calculate the stream
line to be from what comes out of the end of a pipe.

For dioxin, there has been an awful lot of
samples taken in the Kanawha river, of fish, hundreds
of different fish. An awful lot of samples of
sediment. You can calculate or estimate water
concentrations from both of those from what’s in the
fish, lipids or the sediment load.

Also, there has been quite a few samples of
water taken where the dioxin has been measured
directly, but because it’s below EPA’s detection
method for the method they accept, it looks like
nobody wants to look at any of that data. So, in

other worde, the new improved sampling method for

water for dioxin ie not going to be admitted as
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1 evidence.
2 The only discharge that I know of where
3 dioxin was measured, and the discharge was Monsanto'’s

4 outfall back in the 1980’s, and there it exceeded, by
5 a wide margin, the detection limit that was used in

6 || the acceptable method back then.

7 It’s the same method. They haven’t
8 improved the method any. But the permit never did

9 include, even though it was in the discharge, the

10 permit never did include -- Or never has included
11 dioxin in the permit. It excludes it.
12 S0 it just seems that, once again, we have

13 an effort by different entities, whether it was

14 people in the EQB or in the legislature, T don't

15 know, that made this decision to apparently exempt

16 all samples of dioxin except what comes out of

17 somebody’'s pipe, if they are forced to take a sample
18 of what comes out of the pipe.

19 So I'd like to have a response, I guess, to
20 my written comments as to where that decision for

21 that change came fromn. Was it from the EQB, or was

22 it from the legislature? And if it was from either
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legislature -- I don’t know, whatever body -- Who are
the people that made the decision, and how did they
vote on it? I think that would be important to know.
Thanks.

CHAIRMAN SNYDER: Okay. Thank you,

Mr. Baker. Did anyone else want to comment on the
Category A? Yes. You are Ms. Taylor?

MS. TAYLOR: Gretchen Taylor.

CHAIRMAN SNYDER: Gretchen Taylor?

MS. TAYLOR: Yes.

CHAIRMAN SNYDER: Ckay.

MS. TAYLOR: I'm a resident of South
Charléston, and I’ve never been to one of these
before. 8o I wasn't really prepared to speak. So, I
just wanted to touch on a couple of points that have
been talked about already today.

I believe that the phrase "after
conventional treatment" does need to remain in the
language, as several folks have spoken to, that, you
know, the definition of "conventional treatment" is

still part of the water quality standard.
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And it defines it as treatment of water
approved by the Bureau of Public Health to assure
that the water is safe for human consumption. And T
think that’s an important thing.

We don’t want to mislead the public. We
don’‘t, certainly, want to have people, you know,
getting sick by drinking directly from the river --
rivers, I should say, or streams.

And as it applies to POTW's or, you know,
municipal discharges, I know that we’re working
towards the elimination of using mixing zones, but
I‘'m not sure where that stands in the process. But
if the elimination of mixing zones goes through then
theoretically the end of the pipe of any municipal
POTW would have to be drinkable unless you keep in
the phrase "after conventional treatment" and all
that.

And if you are forcing the POTW’g to have,
you know, drinkable effluent, then you’ve got, you
know, not only primary and secondary treatment, but
probably some other treatments as well. And I know

that would, you know, pretty much send most




10

11

i2

13

14

15

16

17

18

19

20

21

22

a7

municipalities belly up in terms of, you know, sewer

- rate increases and things like that.

And I don’t think that people moving into
those communities would be willing to pay for those
increased rates. And so you are going to see a
general decline, you know, in population. You know,
people just aren’t going to settle in those areas.

And it appears that this proposal seems to
be much more restrictive than most other states
around here that all streams would be designated as
public water supply. And, also, in terms of the
proposed procedural rules, it does sound like a
reasonable and workable compromise, but again, you
know, there is nothing out there vyet.

And, you know, it seems like, vyou know, the
EPA would have to buy into it or concur with it until
the whole process gets worked out and both sides --
you know, everyone gets to take a look at it.

I'm not sure if it’s something that anyone
can support or agree to yet, but it seems that that
would be a more reasonable approach than doing some,

you know, legislative exception. You know, that
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procedural rule would be, you know, easier for folks
to pursue if there is going to be a con -- broad band
or designation with eﬁerything being Category A.

You know, but again, you know, we do have a
Category C that applies to so many areas of the
state. You’ve got water contact, recreation, you
know, where most people out there, you know,
swimming, water skiing, boating, and things like
that.

And you would think that would protect
most, you know, folks from the casual contact of
water and all that, but, you know, I don’t understand
or see why -- I understand folks who live near head
waters and have, you know, fresh streams bubbling up
from their back yards, they would want to keep them
clean, and I certainly respect that and understand
that.

And perhaps this can be a workable
compromise where, you know, the streams, the pure
small streams that have those conditions, we can
ensure that those stay pure, but for the general

public water supplies, I think we need to have a more
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rational reasonable approach for some of the larger
water bodies of this state. That’'s all I have.
Thank you.

CHAIRMAN SNYDER: Thank you, Ms. Taylor.
Would anyone else like to speak at this time? Yes?

MR. MALLAN: Good evening. I'm Tim Mallan,
Environmental Affairs Manager for American Electric
Power in the state of West Virginia. I would like
to, if I could, just emphasize a little bit of a
point that was made by Mr. Goldman before, and a
couple of others, and that is about the guestion of a
moving a designated use.

The Board has obviously, I think, decided
that the designation of all the waters of the state
as Public A can have significant impacts. And the
Board is investigating how to lessen those impacts,
how, if we can come up with a procedural rule, that
will make it somewhat more quicker, somewhat easiler
to run and to get a designated use.

The gquestion that many of us have 1s can
the Board really do that? And we don’t think, in

looking at the regulations, that the Board has the
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authority to come up with a less restricted method of
removing a designated use.

And we look at, and it’s in the Chamber
comments, the section of federal regulations of 40
C.F.R. 131-10-G. States may remove a designated use
which is not an existing use, as defined in 131-3, or
establish subcategories of a use if the state can
demonstrate that obtaining the designated is not
feasible.

It’s not that the designated use is not
there; it’'s that the designated use cannot occur. It
lists six different tests, four of which relate
specifically to the physical characteristics of the
stream, and two of which relate to either natural
conditions of pollutants or the fact that controls
that are so0 expensive that they have widespread
social and economic impact, would be required to meet
the designated use.

So there is no simple way that EPA will
recognize that you can remove a designated use. This
is why we are concerned that if the Board goes

through now and establishes this use for all the
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State, you may f£ind out that you simply can’t come up
with a process, that there is no way that EPA will
allow you to remove those unless you go through and
meet one or more of these six characteristics.

If you will look at these six
characteristics, you will find out that indeed,
almost every stream in the state of West Virginia
will meet those six characteristics, at least some of
them, that there is not a way to remove those
existing uses.

We simply ask the Board to review this, to
think about whether or not there does exist some kind
of a process before you take this action. Thank vyou,
very much.

CHAIRMAN SNYDER: Thank you, Mr. Mallan.
Any additional Category A comments? We’re going to
take separate comments on groundwater. This is
probably a good time for those who may want to come
up and comment on the proposed rules for groundwater.

MS. CHATFIELD: Yes,

CHAIRMAN SNYDER: Libby, why don’t you do a

lead-in?
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MS. CHATFIELD: To give a real quick
summary, what we propose to do in 46 C.S.R. 12, which
is our requirements governing groundwater standards,
is to add the constituent arsenic and add it at a
concentration of .050 milligrams per liter, and this
value reflects EPA’s curfently effective drinking
water standard under the Federal Safe Drinking Water
Act.

We’re aware that this constituent is
undergoing review currently by EPA, and we understand
that that process -- I think there is an expectation
that that process will be completed in the next year
or so, and we recognize that there may be a need
after EPA finalizes their review and establishes a
value, that we may have to go back and look at this
again, but at this point what the Board is proposing
is what is currently effective under the Safe
Drinking Water Act.

CHATRMAN SNYDER: Very good. Would anyone
like to comment on groundwater? Mr. Goldman.

MR. GOLDMAN: Just very briefly. Again, ny

name is Scott Goldman. I’'m with Jackson & Kelly.
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I'm here on behalf of the West Virginia Chamber of
Commerce.

The Chamber does not oppose the Board's
addition of an arsenic standard, however, the Chamber
does guestion the timing, given the Board’s
acknowledgement of EPA’'s current study of the arsenic
gtandard. That’s all I have.

CHAIRMAN SNYDER: Okay. Thank you,

Mr. Goldman. Any additional comments? Well, I wish
to -- Any from -- Libby? Anything from the Board?
We're done? We’re done.

I wish to thank you all for coming. We
really appreciate your comments, both oral and
written. The written comments are always very nice
because it gives us time to review and go over things
that have been presented here. Libby has a little
bit of deadline. We will be getting back together on
July 6th to address these at again, a hearing in this
room.

MS. CHATFIELD: A meeting. Regularly
scheduled meeting.

CHAIRMAN &NYDER: Or meeting. Regularly
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scheduled meeting. We will not be having a meeting
tomorxow, though. That meeting is cancelled
tomorrow.

BOARD MEMBER SAMUEL: Right.

CHAIRMAN SNYDER: The meeting will be Jﬁly
6th.

BOARD MEMBER SAMUEL: Why Was it cancelled?
Everything was settled. Any other details on those?

MS. CHATFIELD: ©No. I‘ll have a summary of
all the comments for you-all, and we’ll go through
that and discuss the comments, and then you will make
a final decision on that day about what goes forward
and gets filed with the legislature.

CHAIRMAN SNYDER: Okay. Thank you very
much. And, again, thank you all for coming.

(WHEREUPON, the hearing was concluded at

7:55 p.m.)
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COMMENTS OF THE

The West Virginia Oil and Natural Gas Association (WVONGA) joins in the West
Virginia Manufacturers Association’s comments regarding the Environmental Quality Board’s
(the Board’s) proposed changes to West Virginia Water Quality Standards, 46 C.S.R. 1. In
addition, WVONGA offers the following comments to emphasize its objection to changes in the
application of the public water supply use to all streams in the State.

WVONGA is very concerned about the Board’s intention to apply the Category A use to
all water bodies in the State. This would be inconsistent with how the rule has been interpreted
in the past. For example, in 1993 the DEP issued a stripper well general NPDES permit that is
not effective in Category A waters. If the Category A use has always been applied state-wide, as
the DEP contends, it would not have imposed that limitation on the effectiveness of the permit.

WVONGA is concerned because application of the Category A use throughout the state
forces our members to expend resources unnecessarily to protect a use that is not present. This
will likely only become more difficult in the future. For example, if the recommended arsenic
criterion for human health in drinking water is reduced, as EPA has discussed, the Category A
criterion for arsenic will likely be reduced. The lower criterion would have an effect on all
persons, including WVONGA members, who disturb soil (which naturally contains arsenic) near
a stream, even thosg streams not used as water supplies. In addition, the lower Category A
criterion will result in numerous water bodies being added to the 303(d) list of impaired streams,
even where the use is not present and the impairment is caused by natural conditions.

There is no need for a state-wide public water supply use to protect public water supply
intakes. The Bureau of Public Health knows where public surface water intakes are located, and
the Division of Water Resources permit writers can require NPDES dischargers to show, through

modeling or otherwise, that their discharges do not affect an intake at critical flows, even

assuming a margin safety. Further, public water suppliers are quite capable of evaluating the
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quality of their intake water and advising the Bureau of Public Health and the DWR of problems
posed by upstream discharges. In that regard, we are not aware of any stated concerns by those
public water suppliers. In the last several years, while the applicability of Category A has been
debated, public water supply operators have not been present at Board meetings asking the
Board for application of the Category A criteria. They have not needed to do so because
everyone, including industrial and municipal dischargers, has conceded that public surface water
supply intakes must be protected against the presence of pollutants in excess of the Board’s
human health standards. It is only the protection of waters that are not used as potable water
supplies that WVONGA objects to, and those are not of concern to public water suppliers.

Because public water supplies are not in jeopardy, nor will they be in the future,
supporters of universal application of Category A fall back on the argument that the Category A
protection is needed for individual water supplies - i.e., persons who drink directly from streams
in the state, without providing any kind of treatment such as settling or disinfection. Other than
anecdotal assertions that there are persons who drink from state streams, there has been no effort
to determine the extent to which this occurs. Nor has there been any consideration given to the
question of whether this practice should be encouraged, given the natural conditions that militate
in favor of conventicnal treatment.

Leaving aside the question of the advisability of drinking untreated water, as a practical
matter the state-wide applicability of Category A is not needed to protect individuals’ surface
water supplies. A simple expedient such as requiring dischargers to survey stream-side
homeowners for a mile or so downstream of their operations, to verify that there is no public
water surface intake, nor anyone using a stream as a potable water source, would suffice to
determine if there is a drinking water source that needs Category A protection.

WVONGA also opposes the deletion of the language that would define public water
supplies as those water bodies used as drinking water “after conventional treatment.” The
conventional treatment, which is required in order to meet Safe Drinking Water Act
requirements, is a common sense acknowledgment that state streams receive runoff of salt, septic

tank discharges, oil and grease, lawn care chemicals and other pollutants associated with modern
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life. It is unrealistic to ignore those conditions, and to change the standard so that the water can
be drunk in any location at any time in complete safety.

We urge the Board to withdraw the changes it has proposed with regard to the Category
A use and instead amend Sections 6.2 and 7.2 to provide that the Category A use must be met at
the point of intake of any public water supply.

Respectfully submitied this 29th day of June, 2001.

West  Virginia Oil and Natural Gas

Association

Ray I. Joseph
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From: Lew Baker <lab1@ezwv.com>

To: AQBEQB CLERK <clerk@agbegb.state.wv,us> J

Date: Fri, Jun 29, 2001 4:29 PM UN 29 2301
Subiject: Re: Proposed Rule
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Comments to WV EQB, regarding proposed Water Quality Standards:

From Lewis Baker, Huntington June 29, 2001

These comments are presented to the Board, as a supplement to my oral
camments at the EQB evening meeting June 28, 2001. Like my oral
comments, they are in regards to three areas:

4] Drinking Water Use Designation. The EQB has been considering
removing the drinking water designated use from many of our stream
segments, as a general policy. This would be a poor policy, and should

be avoided. Removal of the drinking water use designation may be
defensible, in a case by case basis, after careful consideration of

ample site specific data, costs and benefits. in regards o whether the
EQB should make changes to use designations, without the approval of the
legislature, this could be considered permissible, and perhaps

preferable, but only if the EQB has carefully considered ample site

specific data in each case.

(2) Arsenic Standard for Ground Water. WV's Ground Water Standards are
based on drinking water standards (MCLs}, which are set by EPA. As the
EPA is in the process of adopting a new standard for arsenic, the EQB's
proposal to adopt that new standard rather than the old cne (50 ppb)

seems logical. However, W\'s WQS for arsenic in surface waters is

already set at the old drinking water standard. The state of

Pennsylvania, and | assume WV and other states, replaced the

pre-existing surface water WQS (0.02 ppb) with the much less stringent

5C ppb MCL in the 1990s. This was questionable, because EPA was at the
same time looking at making the MCL much lower. My question for the EQB
is this: if the MCL becomes mare stringent, will the GW standard and

the WQS alsc become more stringent?

(3) Instream concentrations of diexin. The language for dioxin and

other highly toxic organics seems to suggest background levels will not

be determined in an honest scientific manner. The proposed language for
8.22.1 reads: "The crganic chemicals listed in §8.22 shall not exceed

the specified water quality criteria. When the specified criteria are

less than the practical laboratory guantification level, instream values

will be calculated from discharge concentrations and flow rates, where
applicable” This language does not allow for any actual instream
(background) measurements, which may be gained from new methods already
employed in WV by ORSANCO, USEPA, and USGS. These agencies have found
dioxin concentrations in the lower Kanawha to typically be about 5000%

of the WQS, which should certainly NOT be ignored by rule or regulators

any longer. This proposed language would provide for an essential-
exemption for the need to determine background levels of dioxin, prior
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to setting discharge concentrations and flow rates in an NPDES permits
under the Cilean Water Act. The largest pulp mill proposed for North
America (at Apple Grove, WV) was not built because the state had ignored
its responsibility to include dioxin background concentrations in its

permit. My question to the EQB is this: when was the quoted language
inserted into the proposed rule, who suggested the change, and who
approved it?

AQBEQB CLERK wrote:

>

> The Environmental Quality Board filed the proposed rule (46 CSR 12 - Groundwater) on May 29th,
2001. The Public Hearing will be held at 7:00 p.m. on June 28th, 2001, at 1615 Washington St., E.,
Second Floor Conference Room. The deadline for the submissicn of written comments to the Board is
5:00 p.m. on June 29, 2001.

=

> Attached is the Statement of Circumstances, the Summary of Proposed Changes, and the proposed
rule. (If you don't open this in wordperfect, the formatting may be off.}

Name; 46CSR12circumstances5-01wp.doc
46CSR12circumstances5-01wp.doc Type: Microsoft Word Document (application/msword)
Enceding: baset4

Name: 46CSR12summary5-01WP.doc
46CSR12summary5-01WP.doc Type: Microsoft Word Document (application/msword)
Encoding: baset4

Name: Groundwater Series 12 for 2002.wpd
Groundwater Series 12 for 2002.wpd Type: WaordPerfect Document (application/wordperfect5.1)
Encoding: baseg4
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ENVIRONMENTAL QUALITY BOARD
AlR QUALITY BOARD

Dr. Edward Snyder, Chair
Environmental Quality Board
1615 Washington Street, East
Charleston, WV 25311

RE: Revisionsto46 C.SR. 1
West Virginia Water Quality Standards

Dear Dr. Snyder:

The West Virginia Municipal Water Quality Association ("MWQA”) is a coalition of
over 25 municipal and public service district utilities. These utilities provide sanitary sewer
service in every large city in our state. Many of our members also provide water service for their
customers/constituents.

We write to convey our objection to the proposed change to 46 C.S.R. 1-7.2.
contemplated by the Board. State-wide application of Category A criteria is an inadvisable
policy. Enactment of such a standard would have significant adverse effects upon our
municipalities and the water quality program in West Virginia, Please consider the following in
support of this conclusion:

1. The Proposed Change is Unnecessary.

We see no reason for the proposed change. Rather than designated every water in the
State for Public A - an approach that is indisputably incorrect both legally and practically - why
can't the EQB simply add additional waters to the existing list of stream segments used for public
water supply? We believe the Board, DEP and those interested in identifying or designated
additional waters as Public A should do the modest work of identifying the candidate waters.
We are simply unaware of any compelling public impact or concem that justifies a knowingly
over broad statewide designation as the Board proposes.

Put another. way, which waters does the EQB believe may be used for public water supply
but have not been listed by the EQB in the Water Quality Standards Regulation? Why can't
those waters be added to the list instead of adding every water? Why haven't they been included
by the EQB before now?

Telephone: (304) 344-8603 Facsimile: (304) 344-8604
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We believe the EQB should solicit public comment on waters used for public water
supply and add waters that meet the EQB's critena rather than adding all waters through this
proposed rule.

2. The impact of universal Category A use designation upon our municipal utilities would
be significant, with no corresponding improvement in water quality.

To meet the Category A bacteria standard in accordance with DEP's traditional approach
to Public A implementation, our cities would be required to eliminate all combined sewer and
stormwater discharges. As you may know, our CSO communities are currently working under
DEP/EPA oversight to bring these facilities into compliance with recent statutory and regulatory
guidance. This guidance does not require the complete elimination of CSO discharges, as would
be required under the proposal before the Board.

Most of our CSO communities can not afford to meet the Category A standard. For
example, Morgantown estimates that it will cost over $100 Million to take CSO discharges from
the receiving waters around the city. Even if this could be accomplished, testing indicates that
there would continue to be bacteria in the streams (from urban and rural non-point source runoff)
that would render those streams non-compliant with Category A standards. Virtually all of our
MWQA members face similar challenges and conditions.

We do not, however, suggest that water quality standards should be set based on the
ability to pay for the necessary improvements. Yet, any comprehensive public policy review
must reject the proposed broad sweeping assignment of Category A. It is not remotely possible
to bring all of our streams to this standard. Moreover, there are broad categories of waters that
we know should not be included as Public A waters.

This leaves two alternatives: Spend precious public money toward an unreasonable and
unnecessary (see below) standard; and/or, force regulated entities to spend time, effort and
resources to negotiate exemptions for the inappropriate standard. The MWQA finds both of
these options unacceptable.

If Public A is extended to all waters in the state, public facilities will face more
monitoring and permit limits for four or five key parameters. We may also face TMDLs to meet
Public A criteria - all when there are few actual instances where public water supply intakes are
located in the proximity of our outfalls.

3. Category A use designation would render the West Virginia TMDL program useless.
The TMDL program currently being developed at DEP/OWR is a paradigm shift in water

quality regulation and improvement. This program focuses on improving the condition of waters
as measured by the attainment of designated uses. In other words, the central characteristic and
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challenge of this program is a change from effluent-based water quality standards to ambient-
based standards. These standards will be inappropriate if the designated use is not appropriate.

In a recent report prepared for Congress by the National Research Council (4Assessing the
TMDL Approach te Water Quality Management, National Research Council 2001 (ISBN: 0-309-
07579-3), the Authors state that “Clean Water Act goals of fishable and swimmable waters are
too broad to be operational as statements of designated uses. Thus, there should be greater
stratification of designated uses at the state level (such as primary and secondary contact
recreation).” Id, ar 3.

Obviously, the proposed change to a statewide designated use for public water supply
moves in the opposite direction from that recommended in the NRC report. If we are without the
stratification that can be provided by meaningful and accurate use designations, we are also
missing the sorting and prioritization necessary to make the TMDL process work.

4. Universal Category A designation is unnecessary to protect the public health.

The MWQA agrees that a buffer zone above public water supply intakes should be
established as an additional safeguard. However, we think the buffer zone should be carefully
crafted 5o as not to be overly restrictive for upstream dischargers.

That said, we disagree with the argument that the EQB needs this standard to protect
those who are drinking directly from our streams. West Virginia (along with the rest of the
developed world) has acknowledged that it is unsafe to drink untreated waters, and has invested
hundreds of millions of dotlars in water treatment facilities. What possible reason would we
have to spend public money to allow for or encourage contrary behavior?

Thank you for your kind consideration of these comments on behalf of the MWQA. We
are available at the convenience of the Board to assist in its deliberations.

Sincerely,

Faur Catarmen,,,

F. Paul Calamita
ce: Mr. David Sago
MWQA Board
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Dr. Ed Snyder D

W.Va. Environmental Quality Board L VA . Q?Z)/ 2CC) /

1615 Washington St., East
Charleston, WV 25311

RO AL O
Dear Dr. Snyder: ENVI® AR CAOMALETY T

On behalf of {your organization}, 1 ask that you please accept the following comments pertaining to the West Virginia
Environmental Quality Board's (EQB) proposed rules for the Category A drinking water designation and proposed rules
for groundwater.

Categery A Drinking Water

=

We advocate that all of the state's surface waters be designated Category A, as they have been for decades. We
applaud EQB's proposal to retain this designation as applying to all West Virginia surface waters. However, we have
concerns about exemptions to the Category A standard not going through

the legislative rulemaking process.

Category A must be applied to all West Virginia surface waters to account for individual households and small
communities that use surface waters for drinking (after conventional treatment) who are not seniced by a municipal
provider or public senice district, and to account for future development and the need for future clean drinking water
supplies. West Virginiais fortunate to have so many streams that are clean enough to be used as drinking water

supplies and we are encouraged that EQB recognizes this. Rather than Mewing protections for clean streams as an
impediment to development, we hope the state will continue to realize the ecopomyic and gualit /-of-life asset

clean streams are to West Virginia, and we NODE e Siate Wil CORINUE to apply such good protettone o Vear
Vrgiiz's exceptional nvers and streams.

We understand that regulated industry and the West Virginia Legislature have requested the EQB review how

Category A is applied. For the record, we are satisfied with how the standard has been historically applied in West
Virginia. We hope the EQB's proposal will not be an avenue by which exemptions are given more frequently. In
particular, we will be interested in how EQB develops the procedural rule for implementing the proposed rule for
drinking water, and hope that EQB allows for fult public comment and

review not only in the procedural rule, but also in each and every exemption it proposes to grant from the Category A
standard.
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Arsenic/Groundwater

—

We are encouraged that EQB is examining the state's arsenic standard for groundwater and is concerned about the
public health effects of arsenic. According to the National Academy of Sciences, long-term exposure to low
concentrations of arsenic in drinking water can lead to skin, bladder, lung and prostate cancer. Non-cancerous effects
of ingesting arsenic at low levels include cardiovascular disease, diabetes, and anemia, as well as reproductive,
developmental, immunological and neurological effects.

The 50 parts per billion (ppb) standard for arsenic in drinking water is based on a 1942 study by the Public Heaith
Senice, and is based on science that is nearly 60 years old. The PHS itself, in 1962, recommended lowering the
arsenic standard to 10 ppb, but over the decades the federal govemment repeatedly has missed deadlines for a new
standard. We understand that EQB is waiting for EPA to enact a new arsenic standard within the next year, andwe

hope that EQB will propose an arsenic standard that is much more protective than 50 ppb. Further, we hope EQB will

propose a more protective arsenic standard for West Virginia even if EPA continues to fail to do so.

A 1999 study by the National Academy of Sciences states that the current EPA arsenic standard at 50 ppb "could
easily” result in a cancer risk of 1in 100, which is about 10,000 times higher a cancer risk than EPA would allow for
carcinogens in food. The report concludes, "Upon assessing the awailable evidence, it is the subcommittee’s
consensus that the current EPA MCL (maximum contaminant level) for arsenic in drinking water of 50 [ppb] does not
achieve EPA’s goal for public health protection and therefore requires

downward revision as promptly as possible.” It would seem that an arsenic level of 50 ppb is not scientifically
supportable, and the justification for establishing an arsenic level of 50 ppb would be to awoid the cost of cleanup, not
adequately protect public health. In light of these facts, we hope that EQB will consider a more protective arsenic
standard than the proposed 50 ppb, and we recommend that EQB adopt an arsenic level of at least10 ppb, if not a
level that is even more protective.

We thank you for the opportunity to provide comments on these proposed rules.

EGEfWE
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June 26, 2001

Dr. Ed Snyder

W.Va. Environmental Quality Board
1615 Washington St., East
Charleston, WV 25311

Dear Dr. Snyder:

Please accept the following comments pertaining to the West Virginia Environmental Quality
Board's (EQB) proposed rules for the Category A drinking water designation and proposed rules
for groundwater. ‘

Category A Drinking Water

I ask that all of the state's surface waters be designated Category A, as they have been for
decades. [ applaud EQB's proposal to retain this designation as applying to all West Virginia
surface waters. However, we have concerns about exemptions to the Category A standard not
going through the legislative rulemaking process.

Category A must be applied to all West Virginia surface waters to account for individual
households and small communities that use surface waters for drinking (after conventional
treatment) who are not serviced by a municipal provider or public service district, and to account
for future development and the need for future clean drinking water supplies. West Virginia is
fortunate to have so many streams that are clean enough to be used as drinking water supplies
and we are encouraged that EQB recognizes this, Rather than viewing protections for clean
streams as an impediment to development, | hope the state will continue to realize the economic
and quality-of-life asset these clean streams are to West Virginia, and we hope the state will
continue to apply such good protections to West Virginia's exceptional rivers and streams.

I understand that regulated industry and the West Virginia Legislature have requested the EQB
review how Category A is applied. For the record, [ am satisfied with how the standard has been
historically applied in West Virginia. [ hope the EQB's proposal will not be an avenue by which
exemptions are given more frequently. In particular, I will be interested in how EQB develops
the procedural rule for implementing the proposed rule for drinking water, and hope that EQB
allows for full public comment and review not only in the procedural rule, but also in each and
every exemption it proposes to grant from the Category A standard.

WEST VIRGINIA-CITIZEN ACTION GROUP
1324 VIRGINIA STREET, EAST » CHARLESTON, WEST VIRGINIA 25301 » 304-346-5891
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Page Two

Arsenic/Groundwater

I am encouraged that EQB is examining the state's arsenic standard for groundwater and is
concerned about the public health effects of arsenic. According to the National Academy of
Sciences, long-term exposure to low concentrations of arsenic in drinking water can lead to skin,
bladder, tung and prostate cancer. Non-cancerous effects of ingesting arsenic at low levels
include cardiovascular disease, diabetes, and anemia, as well as reproductive, developmental,
immunological and neurological effects.

The 50 parts per billion (ppb) standard for arsenic in drinking water is based on a 1942 study by
the Public Health Service, and is based on science that is nearly 60 years old. The PHS itself, in
1962, recommended lowering the arsenic standard to 10 ppb, but over the decades the federal
government repeatedly has missed deadlines for a new standard. I understand that EQB is
waiting for EPA to enact a new arsenic standard within the next year, and we hope that EQB will
propose an arsenic standard that is much more protective than 50 ppb. Further, I hope EQB will
propose a more protective arsenic standard for West Virginia even if EPA continues to fail to do
50.

A 1999 study by the National Academy of Sciences states that the current EPA arsenic standard
at 50 ppb "could easily” result in a cancer risk of 1 in 100, which is about 10,000 times higher a
cancer risk than EPA would allow for carcinogens in food. The report concludes, "Upon
assessing the available evidence, it is the subcommittee's consensus that the current EPA MCL
(maximum contaminant level) for arsenic in drinking water of 50 [ppb] does not achieve EPA’s
goal for public health protection and therefore requires downward revision as promptly as
possible.” It would seem that an arsenic level of 50 ppb is not scientifically supportable, and the
justification for establishing an arsenic level of 50 ppb would be to avoid the cost of cleanup, not
adequately protect public health. In light of these facts, I hope that EQB will consider a more
protective arsenic standard than the proposed 50 ppb, and I recommend that EQB adopt an
arsenic level of at least10 ppb, if not a level that is even more protective.

Thank you for the opportunity to provide comments on these proposed rules.
Sincerely,

e Sl

Norman Steenstra
Executive Director, WV Citizen Action Group
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Dr. Ed Snyder -
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WV Environmental Quality Board o

1615 Washington St., East
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Dear Dr. Snyder,

on behalf of the League of Women Voters of West Virginia we wish to make
comments about Water Quality standards for surface and groundwater.

We favor the Category A designation for the surface waters of the state
with site specific exemptions; however, we urge the Environmental Quality
Board to be careful when it issues exempfions so that our waters are
protected from unacceptable practices. We support full public participation
in the exemption process.

As to the arsenic standard for groundwater, we are troubled by the
proposed 50 ppb designation. We believe water treatment operators and their
customers should not have to bear the costs of treating the water to the
degree necessary to protect public health from arsenic.

Scientists have found that arsenic in drinking water causes bladder,
lung, and skin cancer and may cause kidney and liver cancer. Also arsenic is
harmful to the central and peripheral nervous systems, heart and blocod
vessels, and skin. It may cause birth defects and reproductive problems.

The U. S. 50 ppb maximum contaminant level is a 1942 value, designated
before human health data were gathered and analyzed. A 1999 report by the
National Academy of Science estimates that in a 25 state EPA study more that
56 million Americans drank tap water that posed an unacceptable risk. The NAS
recommended an MCL no higher than 3 ppb. Industry pressured the Clinton
administration to raise that to 10 ppb.

We realize the Bush administration has put on hold the proposed MCL for
arsenic in drinking water; but we believe West Virginians’ health should not
be compromised by the lack of action at the national level. Not allowing
groundwater to have unacceptable levels of arsenic in the first place will be
a step towards protecting public health as well as saving the costs of
cleaning up drinking water sources to protective levels.

Thank you for our opportunity to comment on the proposed rules.

Sincerely,

SE/H G Woeteas. Mt

Sharon Rowe, President Helen Gibbins, Natural Resources Director
31 Poplar Grove Estates 6128 Gideon Rd.
Princeton, WV 24740 Huntington, WV 257035




June 25, 2001

Dr. Ed Snyder

WV Environmental Quality Board
1615 Washington St., East
Charleston, WV 25311

Dear Dr. Snyder,

The standards of quality drinking water that West Virginians have enjoyed
for the past 20 years is a valuable heritage. The Environmental Quality
Board has been successful in maintaining Category A drinking water and
hopefully will continue its diligence in protecting the states waters.

Communities frequently use surface waters for their supply, just as
individual homes use springs, wells and river water. The health of West
Virginia neighborhoods is directly affected by its water supply. The
expansion of the infrastructure for future development is also directly
proportionate to the quality of its waters.

Category A must continue to be applied to all West Virginia surface
waters. Exemptions to the standard need to continue to go through the
legislative rulemaking process. A public hearing on changes to Category A
would be beneficial to the West Virginia community.

The Environmental Quality Board’s consideration of the states’s arsenic
standard for groundwater is timely. The public health effects from
continual low concentrations of arsenic is well documented. The 50 parts
per billion standard is too high and needs to be lowered to 10 parts per
billion or less.

Thank you.

Sincerely,

Renrnednitts

Deana Smith
HC 78 Box 99A1
Rock Cave, WV 26234
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Dr. Ed Snyder

W.Va. Environmental Quality Board
16135 Washington St., East
Charleston, WV 25311

Dear Dr. Snyder;

On behalf of the Ohio Valley Environmental Coalition (OVEC), please accept the following comments
pertaining to the West Virginia Environmental Quality Board's (EQB) proposed rules for the Category A
drinking water designation and proposed rules for groundwater:

Category A Drinking Water

e OVEC requests that all the state's surface waters be designated Category A, as in the past
decades. We commend EQB's proposal to retain this designation as applying to all West Virginia
surface waters. OVEC requests that Category A be applied to all West Virginia surface waters to
account for individual households and small communities that use surface waters for drinking
(after conventional treatment) who are not serviced by a municipal provider or public service
district, and to account for future development and the need for future clean drinking water
supplies.

* OVEC believes that exemptions to the Category A standard should go through the
“legislative rulemaking process.

o West Virginia is fortunate to have so many streams that are clean enough to be used as drinking
water supplies and we are encouraged that EQB recognizes this. Clean streams are an asset to
economic development and quality-of-life in West Virginia, and OVEC hopes the state will
continue to apply such good protections to West Virginia's exceptional rivers and streams.

o Although the regulated industry and the West Virginia Legislature have requested the EQB
review how Category A is applied, OVEC is satisfied with how the standard has been
historically applied in West Virginia. We hope that the EQB's propoesal will not provide an
avenue by which exemptions are given more frequently.

e In particular, OVEC believes that full public comment and review should be part of the
process for implementing the proposed rule for drinking water as well as for any and all
exemptions from the Category A standard.

Arsentc/Groundwater

s  OVEC commends the EQB for examining the state's arsenic standard for groundwater and
is concerned about the public health effects of arsenic. According to the National Academy of
Sciences, long-term exposure to low concentrations of arsenic in drinking water can lead to skin,
bladder, lung and prostate cancer. Non-cancerous effects of ingesting arsenic at low levels



include cardiovascular disease, diabetes, and anemia, as well as reproductive developmental, and
adverse effects to the immune and neurological systems.

» In 1962, the Public Health Service recommended lowering the science based standard for arsenic
* in drinking water from 50 parts per billion (ppb) to 10 ppb, yet for decades the federal
government repeatedly has missed deadlines for a new standard. OVEC is aware that EQB is
waiting for EPA to enact a new arsenic standard within the next year, and we strongly
recommend that EQB will propose an arsenic standard for West Virginia that is much
more protective than 50 ppb even if EPA fails to do so.

s  OVEC contends that based on a 1999 study by the National Academy of Sciences, the
current EPA arsenic standard at 50 ppb poses an unacceptable cancer risk (1 in 100), which
is about 10,000 times higher a cancer risk than EPA would allow for carcinogens in food and
would not achieve EPA’s goal for public health protection and should be set below 50 ppb.
Therefore, OVEC supports EQB in establishing an arsenic standard at 10 ppb or lower, to
protect human health, not industry’s bottom line.

Thank you for the cpportunity to provide comments on these proposed rules.
Sincerely,
/‘
E?jfhf-

Janet Fout, Project Coordinator
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Dr. Edward M. Snyder

Chair

Environmental Quality Board

1615 Washington Street East, Suite 301
Charleston, WV 25311-2126

Dear Dr. Snyder:

The Environmental Protection Agency (EPA) has received the May 29, 2001 Proposed
Amendments to the West Virginia Water Quality Standards (WQS). The proposed changes
desipnate all waters of West Virginia as source of drinking watcr (Category A), and delete
‘Appendix B and F from the WQS. EPA has been asked by the West Virginia Environmental
Quality Board (EQB) to provide comments on the proposed changes. EPA appreciates the
opportunity to provide comments and offers the following comments.

Section 6.2.b. of the proposed changes, statcs that the Category A use designation will be
removed in accordance with procedurcs outlined in a procedural rule to be developed by the
EQB. Federal regulations, as provided in 40 CFR §131.10 {g), require a Use of Attainability
Analysis (UAA) to be done when rcmoving a designating use from the WQS. We advise the
EQB to take the federal requirements into consideration when developing its procedures 1o
remove the Catcgory A use designation. Special consideration should also be given to cases
where people withdraw water directly from the stream for consumption. EPA is availablc to
assist the EQB in devcloping acceptable procedures. Also, the procedures should be finalized
before the ncw regulation is adopted by West Virginia and submitted to EPA for review.

Regarding the removal of Appendix B (list of state waters used as drinking water) from
the WQS, EPA agrees with this decision since all waters of the state will be considered sources
of drinking water. But we recommend that an appendix be included in the WQS for waters that
have heen removed from the Category A use designation,

The removal from the WQS of the Antidegradation implementation procedures is not
acceptable since they are required by federal regulations (40 CFR §131.12). However, due to the
fact that the West Virginia Department of Environmental Protection is now taking the
responsibilily to develop, adopt and submit to EPA the Antidegradation Procedures, the EQB can
delete Appendix F from their developed documents. However when documents are submitted to
EPA for approval as part of a triennial review, the antidegradation procedures should be included
in the package.

43 Printed on 100% recycled/recyclable puper wiﬂ._t 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474
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Once again we appreciate the opportunity to comment on these Proposed Amendments to
the West Vitginia WQS. If you have any question please feel free to call me or Pedro J.
Gonzalez at (215)814-5730 or (215)814-2127 respectively.

Sincerely

Robert A. Koroncai, Chicf
VA/WV Branch

TOTAL P.B3




GE Specialty Chemicals, Inc.

GE Specialty Chemicals, Inc.
General Electric Company

1000 Morgantown Industrial Park
Morgantown, WV 26501

304 296-2554

June 28, 2001 5 & ﬂ w E
JUN 29 }
Dr. Edward Snyder, Chairman ENVEG‘O fint -r-‘[‘_",r N 'H i, " pOAnn
Environmental Quality Board I w,m.'f:".‘.ifl'“ ATY 20880 W___.J

1615 Washington Street, East
Charleston, WV 25311

Re:  Proposed West Virginia Water Quality Standards,
46 C.SR. 1

Dear Dr. Snyder:

G.E. Specialty Chemicals, Inc. (G.E.) supports the comments of the West Virginia
Manufacturers Association and the Chamber of Commerce regarding the application of the Category
A (public water supply) use to all state streams. G.E. believes that the Category A use, and the
associated criteria, are appropriate where a discharger could affect a drinking water source. It makes
no sense to apply that use where the discharge is not impacting a potable supply.

Application of the Category A criteria on a statewide basis adversely affects G.E. G.E. has
shown through a mixing zone study that its discharge does not impact a known public water supply
intake, yet it will be required to meet NPDES permit limits at its Morgantown facility based on the

“more stringent water quality criteria associated with Category A. That in turn has led to the
imposition of a permit limit on chloroform, which is based on a criterion that is inconsistent with
EPA guidance.

G.E. discovered that the chloroform criterion for public water supplies was more stringent
than EPA’s recommended human health criterion in the course of discussing a draft NPDES permit
for its Morgantown North facility. The Division of Water Resources has informed G.E. that a
chloroform limit of approximately 0.98 ug/l will be imposed in its draft permit, based on the
Category A criterion for chloroform of .19 ug/l and a mixing zone. The EPA recommends a human
health criterion of 5.7 ug/l, 30 times greater than West Virginia’s criterion. National Recommended
Water Quality Criteria, EPA 822-Z-99-01 (April 1999). This criterion, while still low, probably
would be achievable with a mixing zone.




Dr. Edward Snyder, Chairman
June 28, 2001
Page 2

G.E.’s position is made even more difficult because it does not use chlorine in its processes.
The chloroform is coming from the Morgantown water supply, which is chlorinated to destroy
pathogens. G.E. actually reduces chloroform 65% from the time water enters the plant until it is
discharged, but that discharge level is still too high to meet the permit limits. The only relief
available to G.E. is adoption by the Board of EPA’s recommended criterion.

It is an anomaly that G.E. anticipates receiving a permit limit for a substance it does not
introduce into the wastewater, that is set at a level below that recommended by EPA, and that is
required in order to protect a use that is not even present. This is a problem likely to recur
throughout the state, wherever municipalities are chlorinating their water supplies or POTWs are
chlorinating their treated effluents. We urge the Board to address this situation by revising the
chloroform criterion for public water supplies, and by withdrawing its proposal to apply Category
A on a state-wide basis.

If you should have any questions regarding this, please contact me at (304) 284-2269.
Sincerely yours,

Michael Bush

MB:shb




Comments of the

West Virginia Manufacturers Association
regarding

West Virginia Water Quality Standards
46 C.S.R.1

June 28, 2001

I. Introduction.

The Environmental Quality Board (the Board) has proposed two significant changes to the
West Virginia water quality standards providing for the protection of public water supplies. The
first, in Section 6.2, is to drop the phrase “after conventional treatment” from the description of the
waters that are included within the public water supply use (Category A). The second, in Sections
6.1 and 6.2, is to apply the public water supply use to all water bodies throughout the state.

The West Virginia Manufacturers Association (the WVMA) adamantly opposes the deletion
of the phrase “after conventional treatment” from the description of a public water supply. The
WVMA also opposes application of Category A on a statewide basis, but believes that a reasonable
compromise would involve a statutory change to allow easier removal of the Category A use. As
the Board has not proposed such a legislative change, and has not explained how the use can be
casily removed, the WVMA opposes the Board’s current proposal.

The WVMA also offers comments on some aspects of water quality standards that it believes
should be considered by the Board. These changes — adoption of a revised chloroform criterion for
public water supplies and use of harmonic mean flow for setting permit limits — are consistent with
EPA guidance and should be incorporated in West Virginia water quality standards.

I1. Changes to Water Quality Standards

A. Statewide Application of Category A.

At the Board’s May meeting, the West Virginia Department of Environmental Protection
(DEP) resubmitted to the Board a document summarizing its historical perspective on the public
water supply use. The DEP contends that Category A (or its former designation) has always been
a state-wide use, not limited to areas where the water was actually used as drinking water. The

WYVMA believes that the DEP’s historical view of the Category A use is incorrect, because it is only



recenﬂy that Category A became relevant to NPDES permits or that the Category A criteria differed
significantly from other criteria. In addition, the Board’s own statements on the subject reveal that
the Board never intended the public water supply criteria to apply where they were unneeded.

Although the DEP’s history of the application of the public water supply use begins in 1967,
it was only much later that the use became important in a practical sense, and the issue of how the
use should be applied was debated in earnest. As we believe the DEP would readily admit, water
quality-based permit limits were not common until the late 1980, and the WVMA would assert that
permit limits based on Category A have not been consistently applied thereafter. Even today, the
DEPF does not apply its policy uniformly. For example, the general NPDES permit (WV/NPDES
WV0113506) for stripper oil wells is expressly inapplicable in Category A waters. If all waters are
Category A, where is the general permit meant to be used?

As late as 1984 most of the criteria were established by watershed or water body type, not
use, so that, for example, the Kanawha River Basin, Zone Two, had a chloride limit of 150 mg/l,
while the Bluestone River and nearby watersheds had a limit of 100 mg/l. This made it difficult to
tell what was the limiting use, and accordingly the importance of individual uses and their effect on
permitting decisions was negligible. In 1985 the Board changed its approach to designate criteria
according to use, but there was still no reason to believe that the DEP was applying the use
universally. A review of the criteria proposed in 1985 and adopted in 1986 show that there were few
substances in the Water Resources Board’s Series I rule (the predecessor to 46 C.S.R. 1) for which
the public water supply use (Category B at that time) criteria were more stringent than the national
goal uses found in Categories D (aquatic life) or A (water contact recreation). Only arsenic,
chlorides, fecal coliform, fluoride, nitrate and selenium had lower criteria established for the public
waters supply use than for the other uses, and then only marginally so. Before this began to change
with the adoption of new criteria in the early- to-mid 1990's there would have been no reason for
anyore to be on notice of the DEP’s alleged state-wide application of the public water supply use,
because it would have affected very few dischargers.

There were other, more concrete reasons for dischargers to conclude, prior to the early
1990's, that the Board did not intend the public water supply use criteria to apply to every water body

in the state. In the revisions to the water quality standards submitted to the Legislature in 1993 the
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Water Resources Board adopted changes to the water quality standards that specifically identified
the aquatic life (Category B) and water contact recreation (Category C) uses as state-wide uses.
Category A was notable by its absence. If all uses have applied at all times, as the DEP contends,
there would have been no need to specify that Categories B and C were state-wide uses. Similarly,
at some point after 1986 the Water Resources Board adopted a list of public drinking water suppliers
and put it in Appendix B, which it designated as drinking water supplies where Category A criteria
applied. If all waters are Category A, and always have been, a list of water intakes was unneeded.

The WVMA is not relying solely on circumstantial evidence in concluding that the Board
did not originally conceive of applying the public water supply use to all state water bodies. The
Board responded to public comments with regard to public water supply use designation during the
1985-1986 review of water quality standards and specifically stated that the public water supply use

was limited in application.

The Board responded to the first group of comments by agreeing that
all waters actually used for human consumption should be included
in the definition and therefore protected. They further agreed that
defining where the criteria are to apply as part of the definition might
be improper. Above all, they agreed that the category and criteria for
public water supply should not be applied to streams or stream
segments where no one is using the water for drinking.

State Water Resources Board of West Virginia Rationale Document for Revision of
Legislative Rules Series I, 11, Il and IX, January 6, 1986, at pages 19-20 (italics added). It is hard
to imagine a clearer statement that the Board did not intend streams that are not used as public water
supplies to be protected as public water supplies.

The WYMA provides the foregoing history because it does not believe that the Board has
always intended to apply Category A on state-wide basis even if that is how the Board interprets its
rule now. However, our opposition to the application of Category A throughout the state is
motivated by our concern about the present-day effects of that designation. Making Category A a

state-wide designation will continue to produce problems that are difficult to anticipate now, but will

arise in the future. For example, mixing zones are not allowed on streams with a 7Q10 flow of 5 ¢fs
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or less. What will be done if a mixing zone is needed to meet the 230 ppm chlorides criteria for
chronic effects on aquatic life, but such a mixing zone would inadvertently a]Iowldischarges in
excess of the 250 mg/l criteria for Category A? What additional streams will be placed on the 303(d)
list of impaired streams, when the more stringent Category A criteria apply throughout the state?
What of a human health criterion like chloroform (see discussion below) which should be changed,
but would not be as great an issue if the criterion did not have universal application?

The WVMA has repeatedly urged the Board to adopt a system whereby it would protect all
public water suppliers by requiring that dischargers prevent exécedances of the water quality criteria
for Category A at the point of intake. One such proposal is set out in the May 15, 2001 letter to the
Board, attached. An alternative that the Board appears inclined to consider, and one the WVMA
could support in concept, is an expedited process for removing the Category A use where it is not
an existing use. The Board proposes dcﬁng this through a procedural rule, but the WVMA is not
convinced that this can be done. The water quality standards are a legislative rule, and removal of
a use 1s a change to a legislative rule that must be made in accordance with . Va. Code §29A-3-9.
The WVMA is not sure how the use could be removed through a procedural rule, absent some sort
of statutory change.

The WVMA believes that a statutory change not unlike that allowing the Board to establish
remiming variances would be needed if the Board is to remove the Category A use without legislative
review, See W. Va. Code §22B-3-4(c). The WVMA asks that the Board commit to asking the
Legislature for the statutory changes needed for removal of designated uses that are not existing
uses. Such a change might be made by adding, as W. Va. Code §22B-3-4(e), the following (or
similar) language:

The board may remove the public water supply use on a water body,
where removal of the use will not result in the criteria for that use
being violated at the intake for a public water supply, prior to the
issuance of a national pollutant discharge elimination system
(NPDES) permit by the department of environmental protection in
accordance with 33 USC Section 1311(p) of the federal Water
Pollution Control Act. Such removal is not subject to review by the
legislative rule-making review committee or approval by the
legislature required by sections nine and eleven, article three, chapter
twenty-nine of the code.

-4



If thié statutory change were adopted, the Board would be able to propose use removals without
having to go through the time-consuming process of obtaining Legislative approval, and the
removals could be accomplished in time for prompt permit action.

The statutory change would greatly reduce the time involved in the use removal, but would
not detail how the use removal would be done, or what must be demonstrated to the Board.
Therefore, the content of the rule describing how the Category A use can be removed is an important
factor in evaluating the Board’s proposal. The WVMA anticipates that the rule would allow removal
of the use upon a showing that there is no downstream use of a stream as a potable water source that
would be affected by a discharge. The WVMA would oppose as unworkable any use removal
procedure that involved significantly more data, such as socio-economic studies or other involved
methods. We urge the Board to develop the use-removal rule, if only in draft, before assigning
Category A throughout the State, so all parties can evaluate the extent and effect of the Board’s
proposal.

A further concern the WVMA has about the Board’s proposal is the lack of commitment
from EPA to support removal of the Category A use without the need to follow the EPA’s full use
removal procedures in 40 C.F.R. 131.10. If EPA will oppose adoption of a simple method of
Category A use removal, the WVMA questions whether the Board should proceed with its proposal.
An involved use removal procedure, meeting EPA’s most stringent requirements, is unworkable.

Absent confirmation that the Board will ask for a statutory change, some clarification of the
effort and expense that will be required for removal of the public water supply use, and an indication
of whether EPA will support and approve the Board’s action, the WVMA cannot support the
proposed designation of Category A as a state-wide use. We urge the Board to withdraw its
proposed change, and spend the coming year drafting the rule that will set forth the requirements for
Category A removal, advocating the needed statutory changes, and confirming EPA’s support for

this course of action.

B. Change in the Definition of the Category A Use.
While the expedited removal of Category A would alleviate most of the concerns felt by

WVMA members about state-wide application of the Category A use, there is no similar relief that
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would address the concerns about the changes to the definition of the Category A use. Currently,
the standards (Section 6.2) provide that the public water supply use applies to waters that, “after
conventional treatment,” are used for human consumption. The Board proposes to radically alter the
nature of water quality standard protection in West Virginia by deleting the “after conventional
treatment” language. By doing so, the Board would be mandating that each stream in West Virginia
should be pure enough to be drunk without any kind of preliminary treatment. Such an approach is
unworkable. The DEP should not be encouraging people to believe that they can drink directly from
state streams without any kind of conventional treatment, such as filtration, settling, or destruction
of pathogens.

Other states recognize the need to require conventional treatment for public water supplies.
The Chamber of Commerce has done a survey of public water supplies in our neighboring states,
and those states specify that public water supply criteria apply where conventional treatment is
provided. There is no reason for West Virginia to be different on that score.

The ramifications of the Board’s proposal are too great to ignore. To implement the new
definition of Category A, the Board would have to reconsider its criteria. One criterion that would
have to be changed if citizens are to be encouraged to drink directly from state streams would be the
Category A fecal coliform criterion, as fecal coliform is not allowed in treated drinking water.
Because of fecal coliform contributions from wildlife alone, the revised standard could not be met
in most streams of the state. A new fecal coliform criterion would have implications for the
agricultural industry, as well as require homeowners to close septic tanks that were contributing to
violations of the criterion. Municipalities would have to produce an effluent from their sewage
plants that was about as clean as the drinking water that they provide to their citizens. It is unrealistic
to expect the degree of wastewater treatment that the Board is requiring by its change of the public
water supply definition.

In extending the Category A use state-wide, and changing the definition of the public water
supply use, the Board is also increasing the number of streams that will qualify for the 303(d) list
ofimpaired water bodies. The list consists of streams and lakes that are not attaining designated and
existing uses. Presumably there are few state streams, even in rural areas, that are currently safe for

drinking without any treatment. The Board’s change will expand the number of streams on the
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303(&) list, without there being any reasonable expectation that a total maximum daily load could
be developed that would make the streams drinkable, without treatment.

The Board should continue to define public water supplies as those waters used for drinking.
after conventional treatment. [t should also require that, if individuals wish to be afforded the
protections of the Category A use, they give fair notice of their use of a water body for potable water.
If persons want to drink directly from a stream, they should let those who are affected by that
decision know of their choice, and they should be required to justify that decision. In some rural
areas, drinking from a stream may be a reasonable choice. In other places, where an adequate water

supply is otherwise readily available, the need to protect the use is called into question.

C. Chloroform Criterion.

The EPA’s most stringent recommended human health criterion for chloroform is 5.7 ug/I.
See National Recommended Water Quality Criteria, EPA 822-Z-99-001 (April 1999); 62 Fed. Reg.
42160. The chleroform criterion for public water supplies in West Virginia is .19 ug/l. This
criterion could cause significant problems for any discharger that uses water that has been
chlorinated. Many manufacturers obtain water for their processes from municipalities that treat their
drinking water with chlorine. These manufacturers could end up with levels of chloroform in their
discharges that exceed the standard, even though they do not use chlorine in their processes. In the
same way, municipalities that meet the Safe Drinking Water Act limits for trihalomethanes in their
drinking water could be violating water quality standards for chloroform when the water ends up in
the POTW.

The WVMA suggests that the Board avoid problems inherent in its chloroform standard by
adopting the EPA-recommended criterion for public water supplies in its final rule. In the
alternative, the Board could acknowledge the need for the change in the chloroform criterion, so that
those who wish to petition the legislature to make the change would have the Board’s position on
the record.

D. Antidegradation Implementation.

The Board has proposed deletion of Appendices F, F1, F2, and F3, relating to the Board’s

previously promulgated antidegradation implementation procedures and associated lists. The
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Iangﬁage in Section 4 referring to Appendix F has not been proposed for deletion, however. Since
the DEP would not be placing its implementation plan in the Board’s rule, we assume this is an
oversight, and the Board intends to remove all references to Appendix F in Sections 4.1.b.1 and
4.1.c. Inaddition, the Board may consider changing Section 4.1.d to remove the sentence describing
the rﬁethod for nominating streams for outstanding national resource water status, as the DWR will
be setting procedures for that review.

To clarify the role of the Board on the issue of antidegradation implementation, we
recommend a statement be included in Section 4 of the rule to read as follows:

Note: For the procedures for implementation of this policy, see regulations of the
Department of Environmental Protection.

E. Harmonic Mean Flow,

The WVMA provided the Board with a letter dated May 15, 2001 setting forth its reasons
for believing that the Board should authorize the use of harmonic mean flow for setting permit limits
for carcinogens. The DEP appears to support the use of that design flow. The WVMA has attached
that letter and incorporates it into these comments.

III. Conclusion

On behalf of its member companies, the WVMA thanks the Board for this opportunity to

comment on the draft changes to the West Virginia water quality standards.

Respectfully submitted this 28th day of June, 2001

Karen S. Price, President

West Virginia Manufacturers Association
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Telephone: (304) 342-2123

FAX: (304) 342-4552

wvma @ citynet.net

May 15, 2001

Dr. Edward Snyder, Chairman
Environmental Quality Board
1615 Washington Street, East
Charleston, WV 25311

Re:  Revisions to 46 C.S.R. 1, West Virginia's
Water Quality Standards

Dear Dr. Snyder:

The West Virginia Manufacturers Association understands that the Environmental Quality Board
will be considering changes to the West Virginia water quality standards, 46 C.S.R. 1, at its meeting on
May 16, 2001. We urge the Board to consider two changes dealing with the application of Category A,
for protection of public water supplies, and the use of harmonic mean flow as the design flow for
establishing permit limits for carcinogens.

We would propose that 46 C.S.R. 1-7.2.a.2 be amended to provide as follows:

- 7.2.a.2. Category A criteria must be met at the point of intake for each surface water
intake described in Section 6.2. herein, assuming that conventional treatment of the water
shall occur. Any or all of the following methods may be required to assure that the
Category A criteria will be met at the point of an intake described in Section 6.2:

7.2.a2.1. A survey by a discharger to determine that the Category A criteria will not
be exceeded as a result of the discharge;

7.2.a.2.2. A mixing zone study, modeling or other method approved by the Chief to
demonstrate that a discharge will not cause exceedance of the Category A
criteria at the intake; or

7.2.2.2.3. Application of the Category A criteria throughout a stream segment extending up
to one-half mile above an intake, and permit limits set accordingly, as an additional
margin of safety, except that such a half-mile zone shall not apply to the Ohio River
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main channel between Brown’s Island and the left deséending bank) between river
mile points 61.0 and 63.5 until June 30, 2003.

Not all waterbodies in the state are used as public water supplies, nor should they be designated
as such. For those streams that are used as drinking water sources, the water quality standards should
require compliance with the water quality criteria where it will be used (the point of intake), or a short
distance upstream as a margin of safety. The language we have proposed puts the burden on a discharger
to confirm that surface water intakes will be receiving water that satisfies the Category A criteria.

We are aware that the question was raised as to whether the Category A use must be removed in
order to adopt this definition. We do not believe any use removal is required. Section 6.1 of the water
quality standards specifically states that Categories B (aquatic life) and C (water contact recreation) are
the only state-wide uses, unless others are designated. No other uses are identified as state-wide uses in
the water quality standards. If the Board wishes to designate other uses, such as Category A, as having
state-wide application, it must do so through rulemaking, not administrative fiat. In addition, if Category
A has been designated a state-wide use, it is a designated use that is not an existing use in most areas of
the state. As such, it should have been subject to a use analysis pursuant to 40 C.F.R. §131.10(j), which
requires a use attainability analysis whenever designating a use that is not an existing use.

Designating all water bodies as Category A does nothing more to protect water supplies than the
language proposed above, and it increases the likelihood that the waterbody will be added to the 303(d)
list of impaired streams because of violations of the Category A criteria, even though such streams are not
used as a public water supply. This would mean that total maximum daily loads (TMDLs) would be
developed for protection of a use that is not even present, a complete waste of resources.

The problems that universal application of Category A criteria causes for the coal industry because
of manganese discharges are well documented. Those problems could be avoided by applying Category
A in those cases where water is taken from a stream for potable use, rather than in every area of the state.

We would also ask the Board to allow the use of harmonic mean flow for setting permit limits for
carcino gens. Harmonic mean flow remains the design flow for setting discharge limits for carcinogens that
is recommended by the EPA. In its Water Quality Standards Handbook - Second Edition, EPA - 823-B-93-
002 (September 1993) EPA stated it

is recommending the harmonic mean flow to be applied with human health
criteria for carcinogens. The concept of 2 harmonic mean is a standard
statistical data analysis technique. EPA’s model for human health effects
assumes that such effects occur because of a long-term exposure to low
concentration of a toxic pollutant (for example, 2 liters of water per day for
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70 years). To estimate the concentrations of a toxic poflutant in those 2
liters per day by withdrawal from streams with a high daily variation in
flow, EPA believes the harmonic mean flow is the correct statistic to use in
computing such design flows rather than other averaging techniques.

Water Quality Standards Handbook at 5-10. In its Technical Support Document for Water Quality-based
Toxics Control, EPA/505/2-90-001 (March 1991) at page 88 EPA made clear that “[t]he long-term
harmonic mean flow is recommended as the design flow for carcinogens:” Criteria for carcinogens are set
at extremely low levels based on an assumption of average exposure over many years, and using the
harmonic mean flow to develop permit limits accurately implements the criteria. It provides protection
to human health without unduly burdening regulated industry. Without harmonic mean flow, dischargers
are faced with permit limits that may be too small to measure, and require inordinate effort to reduce,
without significant environmental improvement.

We encourage the Board to propose a change in the water quality standards to allow use of
harmonic mean flow to set permit limits for carcinogens. The appropriate way to accomplish that would
be deletion of the text at Section 8.2.b. and replacing it with “Harmonic mean flow is the appropriate
design flow for calculating permit limits for carcinogens.” By doing so the Board would allow comment
on this important issue by the Office of Water Resources, EPA, and the public.

Thank you for the opportunity to present these arguments on behalf of the West Virginia
Manufacturers Association. We believe they represent the thoughts of many in the regulated community,
and hope they will give be given careful consideration by the Board.

Sincerely yours,

Fanon(S) Guee

Karen S. Price

KSP:shb




WEST VIRGINIA RIVERS COALITION

801 N. Randolph Avenue « Elkins, West Virginia 26241 » (304) 637-7201 « www.wvrivers.org

June 28, 2001

Dr. Ed Snyder, Chairman

West Virginia Environmental Quality Board
1615 Washington St.

Charleston, WV 25311

Dear Dr. Snyder:

On behalf of the West Virginia Rivers Coalition (WVRC), I respectfully submit the
following comments pertaining to the West Virginia Environmental Quality Board’s
(EQB) proposed rules for the Category A drinking water designation (46 CSR 1) and
proposed rules for groundwater (46 CSR 12).

Category A

We have been involved in the Category A issue for a number of years, and continue to
advocate that all of the state’s surface waters be designated Category A, as they have been
for decades. We applaud EQB’s proposal to retain this designation as applying to all West
Virginia surface waters. We also applaud the positions of the West Virginia Department of
Environmental Protection — Division of Water Resources and the West Virginia Bureau for
Public Health (BPH) that all surface waters should retain the Category A designation.
However, we have concerns about exemptions to the Category A standard not going
through the legislative rulemaking process.

WVRC holds the position that Category A must be applied to all West Virginia surface
waters for two principal reasons: 1) to account for individual households and small
communities that use surface waters for drinking (after conventional treatment) who are
not serviced by a municipal provider or public service district, and who are not identified
by surveys of surface water users in inventories such as BPH’s Zones of Critical Concern;
and, 2) to account for future development and the need for clean drinking water supplies
when new intakes are installed, including new uses by individual households and small
communities who will take water directly from the stream for use as drinking water
supplies.

West Virginia is fortunate to have so many streams that are indeed clean enough to be used
as drinking water supplies, with conventional treatment, and we are encouraged that EQB

Seeking the conservation and restoration of West Virginia’s exceptional rivers and streams



and state regulatory agencies recognize this fact. Rather than viewing protections for clean
streams as an impediment to industry, we hope the state will continue to realize the
economic and quality-of-life asset these clean streams are to West Virginia, and we hope
the state will continue to apply such good protections to West Virginia’s exceptional rivers
and streams.

We understand that regulated industry and West Virginia Legislature have requested that
the EQB review the Category A application. WVRC would note for the record that we are
satisfied with how the standard has been historically applied in West Virginia, and see no
need for changes. We hope the EQB’s proposed rule will not be an avenue by which the
number of exemptions to the standard is greater than if such exemptions were to go
through the legislative rulemaking process.

In particular, we will be interested and involved in how EQB develops the procedural rule
for implementing the proposed rule for Category A, and hope that EQB allows for full
public comment and review not only in the procedural rule, but also in each and every
exemption it proposes to grant from the Category A standard. We will be particularly
interested in how EQB proposes to grant such exemptions, especially the extent to which
parties seeking variances will be required to account for all surface water users likely or
potentially to be affected. We also will be curious to learn how EQB intends to account for
future uses and drinking water needs should those needs arise — from direct stream use to
municipal intakes — downstream of a facility that has been granted an exemption from the
Category A standard. How will the EQB propose to ratchet up such exempted dischargers
to properly protect new downstream drinking water supplies?

Arsenic/Groundwater

WVRC is encouraged that EQB is examining the state’s arsenic standard for groundwater
and is concerned about the public health effects of arsenic. According to the National
Academy of Sciences, long-term exposure to low concentrations of arsenic in drinking
water can lead to skin, bladder, lung and prostate cancer. Non-cancerous effects of
ingesting arsenic at low levels include cardiovascular disease, diabetes, and anemia, as
well as reproductive, developmental, immunological and neurological effects.

The 50 ppb standard for arsenic in drinking water is based on a 1942 study by the Public
Health Service, science that is nearly 60 years old. The PHS itself, in 1962, recommended
lowering the arsenic standard to 10 ppb, but over the decades the federal government
repeatedly has missed deadlines for a new, more protective standard. We understand that
EQB is looking to EPA to enact a new arsenic standard within the next year, and WVRC
asks that EQB propose an arsenic standard that is much more protective than 50 ppb.
Further, we ask that EQB propose a more protective arsenic standard for West Virginia
even if EPA continues to fail to do so.

A 1999 study by the National Academy of Sciences states that the current EPA arsenic
standard at 50 parts per billion (ppb) “could easily” result in a cancer risk of 1 in 100,




which is about 10,000 times higher a cancer risk than EPA would allow for carcinogens in
food. The report concludes, “Upon assessing the available evidence, it is the
subcommittee’s consensus that the current EPA MCL (maximum contaminant level) for
arsenic in drinking water of 50 [ppb] does not achieve EPA’s goal for public health
protection and therefore requires downward revision as promptly as possible.” It would
seem that an arsenic level of 50 ppb is not scientifically supportable, and the justification
for establishing an arsenic level of 50 ppb would be to avoid the cost of cleanup. WVRC
realizes that arsenic is naturally occurring in some West Virginia soils, and a default to
natural background may be appropriate in those strata if the natural background is higher
than the arsenic standard. In light of these facts, we hope that EQB will consider a more
protective arsenic standard than the proposed 50 ppb, and WVRC recommends that EQB
adopt an arsenic level of at least 10 ppb. if not a standard that is more protective.

Please feel free to contact me should you have any questions regarding these comments.
We thank you for the opportunity to provide comments on these proposed rules.

Sincerely,

£
Nathan Fetty

Issues Coordinator
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1655 Washington Street, East AIR QUALITY BoARD
Charleston, West Virginia 25311

June 28, 2001

RE:  Comments on the Proposed Changes to 46 CSR 1 and 46 CSR 12
‘Dear Chairman Snyder:

American Electric Power Company (AEP) respectfully submits to the West Virginia
Environmental Quality Board (the “Board™) comments on the proposed modifications to
46 CSR 1 (Water Quality Standards) and 46 CSR 12 (Groundwater Quality Standards).

After reviewing the proposed modifications of 46 CSR 1 and 46 CSR 12, AEP agrees
with and supports the comments submitted by the West Virginia Chamber of Commerce
(the “Chamber”) and West Virginia Manufacturers Association (WVMA). To
summarize key points of the Chamber’s and WVMA'’s comments:

« 46CSR1:
o The Board is urged not to apply the public water supply use Category A to all
state waters, and instead, either continue to apply it to specifically qualified waters,
or undertake a statutory change to allow easier removal of Category A use.

o The Board i1s urged not to change the definition of public water supply by
deletion of the phrase “after conventional treatment,” as this would create an
unworkable regulatory approach.

« 46 CSR 12: The Board has proposed the addition of an arsenic standard to the state
groundwater quality standards. AEP is in agreement with the Board’s promulgation of
the arsenic standard at a level of 0.05 mg/L.

With the exception of the listed concerns in the Chamber’s and WVMA’s comments,
AEP is currently satisfied with the language and looks forward to the final rule. We
appreciate this opportunity to comment. If you have any questions concerning these
comments, please call me at 614/223-1233.

Sincerely:

Alan R, Wood, P.E.
Manager, Water and Ecological Resource Services

AEP: America’s Energy Partner™
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W.Va, Environmental Quality Board
1615 Washington Street, East
Charleston, WV 25311-2126

RE: Rule Revisions to Requirements Govemning
Water Quality Standards 46CSR-1

Dear Board:

Allegheny Energy is a diversified S&P 500 company headquartered in
Hagerstown, Maryland, which has extensive business activities in West Virginia through
its subsidiaries, predominately Allegheny Energy Supply, which generates and trades
primarily electric power as well as other commodities, and Allegheny Power, which
delivers electricity and natural gas in five states, including West Virginia. In West
Virginia, Monongahela Power Company, the energy delivery company to approximately
680,000 customers, also continues to own approximately 2000 megawatts of electric
generation.

Allegheny Energy opposes the amendment of the rules that states that Public
Drinking Water Supply designated use Category A applies to all waters of the state.
Allegheny believas that all waters of the state should be classified in accordance with
their actual uses and not, as proposed by these rules, to classify them all as public
waters subject to further amendments.

In the Statement of Circumstances Requiring Proposed Amendments, which is
part of the proposed rule, it is stated in the first paragraph that the Board supports the
revisions to clarify that all waters are to be protected by use designation. We agree with
this statement. However, the rules then deviate dramatically from that in mandating that
all waters will be designated as Category A - public water supply. This is directly
contrary to the statement that the waters are to be protected by use designation. Most
of the waters of the state are not in any way used for public water supply and, therefore,
should not be classified as such. Any procedure in which the waters are then removed
from that list does not reflect the initial proper use designation of the waters of the State
of West Virginia. In other words, it makes it extremely difficult to start with an initial
premise that is known to be untrue and unrealistic. Allegheny objects {o this proposed
classification change as being unreasonable and unlawful.

Allagheny Energy Supply - Allegheny Power - Allegheny Ventures
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In summary, the Board should classify waters of the state based on their actual
use and not arbitrarily assign a given designation to all waters of the state that is known
to be incorrect for many of the waters of the State of West Virginia. Allegheny pledges
its efforts and support in assisting to properly classify and designate usage of the waters
of the State of West Virginia.

Thank you for your consideration.

GAJtmw

cc: Richard S. Herd - Greensburg




ERK - WV Water Quality

From: Brad Taylor <btaylor1@mindspring.com>
To: <clerk@agbeqgb.state.wv.us>

Date: Fri, Jun 29, 2001 11.54 AM

Subject: WV Water Quality

Dear EQB:

The EQB is currently developing water quality standards for streams and
groundwater in West Virginia. | want to strongly urge the Board to implement the
sort of stringent standards that will insure the protection of both. Our water
must remain safe for drinking, for the sake of our state's (and our children's)
future.

Please develop strong standards that will provide maximum protection for this
essential West Virginia resource,

Sincerely,

Brad Taylor

P.O. Box 1190
Keyser, WV 26726
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ENVIRONMENTAL CUALITY BOARD
AIR QUALITY 20A4RD

Mr. Edward M. Snyder

Chatrman

‘West Virginia Environmental Quality Board
1615 Washington Street, East

Suite 301

Charleston, West Virginia 25311

RE: Comments on Proposed Changes to 46CSR1 and 46CSR12
Dear Mr. Snyder:

Weirton Steel Corporation (“WSC”) is pleased to submit the following comments on
proposed amendments to the Surface Water Quality Standards, 46 CSR 1, and the Groundwater
Quality Standards, 46 CSR 12, filed on May 29, 2001.

Surface Water Quality Standards (46CSR1)

Statewide Category A Designation. WSC has commented previously on the Board’s
decision to designate all waters of the state as Category A and would like to emphasize those
comments again. Designating all surface waters as appropriate for public water supply use may
at first blush seem an environmentally proactive thing to do, however, upon careful review is
simply bad public policy. A blanket approach to the Catcgory A designation without
corresponding factual basis results is the most restrictive method for protecting the state’s
drinking water supplies. This approach has an adverse impact on West Virginia's regulated
entities in several ways. First, to the extent a permittee has to comply with drinking water
criteria on a stream that is not a drinking water source and existing treatment on its discharge
does not achieve the criteria, the permittec must either install additional treatment for protecting
a non-existing use, or obtain a variance to demonstrate that the receiving water does not
conistitute a drinking water source — an expensive and protracted process. Second, the mere
designation of all state streams as drinking waler SOUrces, with the resultant application of
different and frequently lower water guality criteria to all state waters, will cause motre streams to
be added to the state’s list of impaired streams under Sec. 303(d) of the Clean Water Act. The
enormous commitment of resources both by the state and the regulated community that results
from such a listing should compel the adoption of policies that assure that streams will be added
to the list only where there is a practical justification for doing so. The EQB’s proposal runs
counter to this common sense principle,

Other options considered by the Board are less restrictive yet ensure full protection of
actual uses occurring in the surface waters of the state. These opticns should be revisited. WSC

WEIRTON STEEL CORPORATION/400 THREE SPRINGS DRIVE/WEIRTON. WEST VIRGINIA 26062-4989 PHONE (304y 797-2000
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incorporates by reference and supports the comments of the West Virginia Manufacturers
Association and the West Virginia Chamber of Commerce for 46 CSR 1 and strongly urges the
Board to not designate all surface waters of the state as Category A.

Removal of “after conventiona) treatment” Janguage. The Board proposes to remove
the portion of the definition of public water supply in Sec. 6.2 that requires treatment before
surface water is actually used as a drinking water source. This provision has appeared in the
surface water quality standards for decades for good reason. The EQB should not do anything to
encourage the use of the state's surface waters for human consumption without first requiring
some treatment. Again, WSC incorporates the comunents of the Manufactrers Association and
the Chamber of Commerce on this imporiant public health and policy issue.

Groundwater Quality Standards (46CSR12)

WSC supports the Board’s proposal to institute an arsenic limit at 50 ppb, the current
drivking water standard used by the EPA. Although the EPA is presently considering a lower
limit for arsenic, an interim limit at the current standard is appropriate.

We thank the Board for the opportunity to provide these comments.

Sincerely yours,

Matk Vignovic
Director, Environmental Control

#167505




Statement by Scott D. Goldman .
~ on Behalf of the
West Virginia Chamber of Commerce
46 C.S.R. 1 and 46 C.S.R. 12
June 28, 2001

‘Good evening. My name is Scott Goldman, and I am an attorney with the law
firm of Jackson & Kelly PLLC. I am here this evening to present a brief statement
on behalf of the West Virginia Chamber of Commerce. In addition to this oral
statement, the Chamber will be providing written comments to the Board by
tomorrow’s deadline.

The Environmental Quality Board has once again proposed to amend the State
water quality standards by designating all waters of the State as Category A drinking
waters - even though, a conservative estimate has suggested that only 2% of surface
streams are used as sources for public drinking water.  Although the Board
historically has received lengthy comments from the Chamber, as well as from other
tradé organizations and individual companies describing the inherent regulatory
difficulties of designating all of the state’s waters as Category A waters, the Board
has elected to adopt the statewide designation. However, the Board, acknowledging
the difficulty the regulated community will have if all waters of the State are
considered Category A, also voted to develop an "expedited use removal process” as
outlined by Libby Chatfield in a March 28, 2001 memorandum to the Board. The
Chamber is disturbed by the Board’s proposal to move forward on part of the
Board’s May 16, 2001 vote - designating all State waters as Category A - without
moving forward on the remaining portion of the Board’s May 16, 2001 vote -

developing an expedited use removal procedure.

1COS12988.1}
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regulated community. Ultimately this will result in an unwarranted expense to the
public at large. West Virginia and its residents are not so well endowed with extra
finances as to justify unnecessary regulation.

One specific example of how the State will be significantly and negatively
impacted by‘a statewide Category A designation is the increased number of streams
which will be placed on the State’s §303(d) list as not meeting the current water
quality standards.

In addition, by removing the qualifying phrase "after conventional treatment”
from §6.2, the Board has provided the public with a false sense of security that the
waters of the State may consumed simply by dipping your cup in the local stream.
What the Board would do by removing the phrase "after conventional treatment”
from 46 C.S.R. | §6.2 is tell the general public that all waters of the State which are
meeting Category A water quality standards would be acceptable to drink without
further treatment. The Safe Drinking Water Act and its implementing regulations
require extensive and thorough treatment bf surface waters to reduce and/or eliminate
the public’s exposure to these contaminants before the water treatment system can
deliver the treated water to the public. However, neither the state water quality
standards nor the Clean Water Act and its implementing regulations were designed
to ensure that raw surface water is free from the naturally occurring microbes

referenced above, or that it is otherwise safe for human consumption prior to

- conventional treatment. For the Board or anyone else to imply that after designating

{COS12988.1)
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With regard to the Board’s proposed changes to the State Groundwater
Standards, the Chamber does not oppose the Board’s addition of an arsenic standard.
However, the Chamber does question the timing of such provision given USEPA’s

recent and well-publicized efforts to evaluate the arsenic standard.

Finally, the Chamber would like to request that the Board amend the State
water quality standard for chlorofonﬁ to conform to the current fedéral chloroform
standard. The current State water quality standard for public water supplies for
chloroform of . 19 ug/l is causing regulatory problems for facilities which discharge
water treated with chlorine. The EPA’s recommended human health criterion for
chloroform is 5.7 ug/l. By leaving in place a criterion that has been revised by EPA,
the Board leaves the state open to increased and unnecessary risk of non-compliance
with fedefal permitting requirements for both industrial facilities as well as
municipalities. The Chamber urges the Board to include in its current rulemaking an
update to this standard. The Chamber provides this comment to put the Board on
notice that this is an issue of increasing importance which the regulated community
will be pursuing for as timely a resolution as can be developed to inciude

coordination with the Department of Water Resources to promote revision thereto.

{C0512988.1)




Charles & Sandra Walbridge
Rt. 1, Box A43B
Bruceton Mills, WV 26525
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Dear Dr. Snyder:

We are writing to request that you accept the foliowing comments pertaining to
the West Virginia Environmental Quality Board's (EQB) proposed rules for the
Category A drinking water designation and proposed rules for groundwater.

We believe that all of the state's surface waters should be designated Category
A, as they have been for decades. We applaud EQB's proposal to retain this
designation as applying to all West Virginia surface waters. However, we have
grave concerns about exemptions to the Category A standard not going through
the legislative rulemaking process.

Category A must be applied to all West Virginia surface waters to account for
individual households and small communities that use surface waters for drinking
(after conventional treatment) who are not serviced by a municipal provider or
public service district, and to account for future development and the need for
future clean drinking water supplies. West Virginia is fortunate to have many
streams that are clean enough to be used as drinking water supplies and we are
encouraged that EQB recognizes this. Rather than viewing protection for clean
streams as an impediment to development, we hope the state will continue to
realize the economic and quality-of-life benefits these clean streams provide. We
hope the state will continue to protect to West Virginia's rivers and streams.

We understand that regulated industry and the West Virginia Legislature have
requested the EQB review how Category A is applied. For the record, we are
satisfied with how the standard has been historically applied in West Virginia. We
hope the EQB's proposal will not be an avenue by which exemptions are given
more frequently. In particular, we will be interested in how EQB develops the
procedural rule for implementing the proposed rule for drinking water, and hope
that EQB allows for full public comment and review not only in the procedural
rule, but also in each and every exemption it proposes to grant from the Category
A standard.




We are also encouraged that EQB is examining the state's arsenic standard for
groundwater and is concerned about the public health effects of arsenic.
According to the National Academy of Sciences, long-term exposure to low
concentrations of arsenic in drinking water can lead to skin, bladder, lung and
prostate cancer. Non-cancerous effects of ingesting arsenic at low levels include
cardiovascular disease, diabetes, and anemia, as well as reproductive,
developmental, and neurological effects.

The 50 parts per biilion {(ppb) standard for arsenic in drinking water is based on a
1942 study by the Public Health Service, and is based on science that is nearly
60 years old. The PHS itself, in 1962, recommended lowering the arsenic
standard to 10 ppb, but over the decades the federal government repeatedly has
missed deadlines for a new standard. We understand that EQB is waiting for
EPA to enact a new arsenic standard within the next year, and we hope that EQB
will propose an arsenic standard that is much more protective than 50 ppb.
Further, we hope EQB will propose a more proteciive arsenic standard for West
Virginia even if EPA continues to fail to do so.

A 1999 study by the National Academy of Sciences states that the current EPA
arsenic standard at 50 ppb "could easily" result in a cancer risk of 1 in 100, which
is about 10,000 times higher a cancer risk than EPA would allow for carcinogens
in food. The report concludes, "Upon assessing the available evidence, it is the
subcommittee’'s consensus that the current EPA MCL(maximum contaminant
level) for arsenic in drinking water of 50 ppb does not achieve EPA's goal for
public health protection and therefore requires downward revision as promptly as
possible." It would seem that the justification for establishing an arsenic level of
50 ppb would be to avoid the cost of cleanup, not adequately protect public
health. In light of these facts, we hope that EQB will consider a more protective
arsenic standard than the proposed 50 ppb, and we recommend that EQB adopt
an arsenic level of at least10 ppb, if not a level that is even more protective.

We thank you for the opportunity to provide comments on these proposed rules.
Like many West Virginians, we depend on the purity of our personal water supply
every day.

Si ey,
' H
Charlie & Sandy Whibridge




STATE OF WEST VIRGINIA
DEPARTMENT OF HEALTH AND HUMAN RESOURCES

Bob Wise

Governor Paul L. Nusbaum

Secretary
June 18, 2001

Dr. Edward Synder, Chairperson
Environmental Quality Board

1615 Washington Street, East, Suite 301
Charleston, West Virginia 25311-2126

Re:  Category “A” Designated Use for
Waters of the State of West Virginia

Dear Dr. Snyder:

The West Virginia Bureau for Public Health (WVBPH) supports the Board’s determination
to retain the Category “A” designated use for all waters to ensure adequate protection for surface
water used to supply drinking water. The BPH also expresses interest in participating in the process
of developing a procedural rule for removing Category “A” designated use on a site-specific case-
by- case basis.

If you have questions or need additional information, please do not hesitate to contact this
office.

Sincerely,

Office of Environmental Health Services

BST/cjj mﬁ BEODWE
[JUN 21 01

' ENVIRONMENTAL 7 1ALITY BOARD
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BUREAU FOR PUBLIC HEALTH
Office of Environmental Health Services
815 Quarrier Street, Suite 418
Charleston, West Virginia 25301-2616
Telephone: (304) 558-2981 FAX: (304) 558-0691
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JUN 21 2001
Dr. Ed Snyder ENVIRONMENT AL QUALITY BOARD
W.Va. Environmental Quality Board AIR QUALITY BOARD
1615 Washington St., East
Charleston, WV 25311

Dear Dr, Snyder:

Please accept the following comments pertaining to the West Virginia Environmental Quality Board's
(EQB) proposed rules for the Category A drinking water designation and proposed rules for groundwater.

Categorv A Drinking Water

We advocate that all of the state's surface waters be designated Category A, as they have been for
decades. We applaud EQB's proposal to retain this designation as applying to all West Virginia surface
waters. However, we have concems about exemptions to the Category A standard not going through the
legislative rulemaking process.

Category A must be applied to all West Virginia surface waters to account for individual households and
small communties that use surface waters for drinking (after conventional treatment) who are not
serviced by a municipal provider or public service district, and to account for future development and the
need for future clean drinking water supplies. West Virginia is fortunate to have so many streams that are
clean enough to be used as drinking water supplies and we are encouraged that EQB recognizes this.
Rather than viewing protections for clean streams as an impediment to development, we hope the state
will continue to realize the economic and quality-of-life asset these clean streams are to West Virginia,
and we hope the state will continue to apply such good protections to West Virginia's exceptional rivers
and streams.

We understand that regulated industry and the West Virginia Legislature have requested the EQB review
how Category A is applied. For the record, we are satisfied with how the standard has been historically
applied in West Virginia, We hope the EQB's proposal will not be an avenue by which exemptions are
given more frequently. In particular, we will be interested in how EQB develops the procedural rule for
implementing the proposed rule for drinking water, and hope that EQB allows for full public comment
and review not only in the procedural rule, but also in each and every exemption it proposes to grant from
the Category A standard.

Arsenic/Groundwater

We are encouraged that EQB is examining the state's arsenic standard for groundwater and is concerned
about the public health effects of arsenic. According to the National Academy of Sciences, long-term
exposure to low concentrations of arsenic in drinking water can lead to skin, bladder, lung and prostate
cancer. Non-cancerous effects of ingesting arsenic at low levels include cardiovascular disease, diabetes,
and anemia, as well as reproductive, developmental, immunological and neurological effects.

The 50 parts per billion (ppb) standard for arsenic in drinking water is based on a 1942 study by the




Public Health Service, and is based on science that is nearly 60 years old. The PHS itself, in 1962,
recommended lowering the arsenic standard to 10 ppb, but over the decades the federal government
repeatedly has missed deadlines for a new standard. We understand that EQB is waiting for EPA to enact
a new arsenic standard within the next year, and we hope that EQB will propose an arsenic standard that
is much more protective than 50 ppb. Further, we hope EQB will propose a more protective arsenic
standard for West Virginia even if EPA continues to fail to do so.

A 1999 study by the National Academy of Sciences states that the current EPA arsenic standard at 50 ppb
"could easily" result in a cancer risk of 1 in 100, which is about 10,000 times higher a cancer risk than
EPA would allow for carcinogens in food. The report concludes, "Upon assessing the available evidence,
it is the subcommittee's consensus that the current EPA MCL (maximum contaminant level) for arsenic in
drinking water of 50 [ppb] does not achieve EPA's goal for public health protection and therefore requires
downward revision as promptly as possible." It would seem that an arsenic level of 50 ppb is not
scientifically supportable, and the justification for establishing an arsenic level of 50 ppb would be to
avoid the cost of cleanup, not adequately protect public health. In light of these facts, we hope that EQB
will consider a more protective arsenic standard than the proposed 50 ppb, and we recommend that EQB
adopt an arsenic level of at least10 ppb, if not a level that is even more protective.

We thank you for the opportunity to provide comments on these proposed rules.

Sincerely,



ECEDVE

Friday, June 15, 2001

’ JUN 21 2001
Dr. Ed Snyder ]
W.Va. Environmental Quality Board ENVIRONMENTAL QUALITY BOARD
1615 Washington St., East AIR QUALITY BOARD

Charleston, WV 25311

Dear Dr. Snyder:

On behalf of myself and the Blue Heron Environmental Network, I ask that you please accept the
following comments pertaining to the West Virginia Environmental Quality Board's (EQB)
proposed rules for the Category A drinking water designation and proposed rules for groundwater.

Category A Drinking Water

We advocate that all of the state's surface waters be-designated Category A, as they have been for
decades. We applaud EQB's proposal to retain this designation as applying to all West Virginia
surface waters. However, we have concerns about exemptions to the Category A standard not
going through the legislative rulemaking process.

Category A must be applied to all West Virginia surface waters to account for individual
households and small communities that use surface waters for drinking (after conventional
treatment) who are not serviced by a municipal provider or public service district, and to account
for future development and the need for future clean drinking water supplies. West Virginia is
fortunate to have so many streams that are clean enough to be used as drinking water supplies and
we are encouraged that EQB recognizes this. Rather than viewing protections for clean streams as
an impediment to development, we hope the state will continue to realize the economic and quality-
of-life asset these clean streams are to West Virginia, and we hope the state will continue to apply
such good protections to West Virginia's exceptional rivers and streams.

We understand that regulated industry and the West Virginia Legislature have requested the EQB
review how Category A is applied. For the record, we are satisfied with how the standard has been
historically applied in West Virginia. We hope the EQB's proposal will not be an avenue by which
exemptions are given more frequently. In particular, we will be interested in how EQB develops the
procedural rule for implementing the proposed rule for drinking water, and hope that EQB allows
for full public comment and review not only in the procedural rule, but also in each and every
exemption it proposes to grant from the Category A standard.

Arsenic/Groundwater

We are encouraged that EQB is examining the state's arsenic standard for groundwater and is
concerned about the public health effects of arsenic. According to the National Academy of
Sciences, long-term exposure to low concentrations of arsenic in drinking water can lead to skin,




bladder, lung and prostate cancer. Non-cancerous effects of ingesting arsenic at low levels include
cardiovascular disease, diabetes, and anemia, as well as reproductive, developmental,
immunological and neurological effects.

The 50 parts per billion (ppb) standard for arsenic in drinking water is based on a 1942 study by the
Public Health Service, and is based on science that is nearly 60 years old. The PHS itself, in 1962,
recommended lowering the arsenic standard to 10 ppb, but over the decades the federal government
repeatedly has missed deadlines for a new standard. We understand that EQB is waiting for EPA to
enact a new arsenic standard within the next year, and we hope that EQB will propose an arsenic
standard that is much more protective than 50 ppb. Further, we hope EQB will propose a more
protective arsenic standard for West Virginia even if EPA continues to fail to do so.

A 1999 study by the National Academy of Sciences states that the current EPA arsenic standard at
50 ppb "could casily" result in a cancer risk of 1 in 100, which is about 10,000 times higher a
cancer risk than EPA would allow for carcinogens in food. The report concludes, "Upon assessing
the available evidence, it is the subcommittee's consensus that the current EPA MCL(maximum
contaminant level) for arsenic in drinking water of 50 [ppb] does not achieve EPA's goal for public
health protection and therefore requires downward revision as promptly as possible." It would seem
that an arsenic level of 50 ppb is not scientifically supportable, and the justification for establishing
an arsenic level of 50 ppb would be to avoid the cost of cleanup, not adequately protect public
health. In light of these facts, we hope that EQB will consider a more protective arsenic standard
than the proposed 50 ppb, and we recommend that EQB adopt an arsenic level of at least10 ppb, if
not a level that is even more protective.

We thank you for the opportunity to provide comments on these proposed rules.

Sincerely,

Wiley Scott McIntyre -
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TEL. (304) 752-6000
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June 20, 2001
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1615 Washington St., East JUN- 21 2001
Charleston, WV 25311 N
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Dear Dr. Snyder:

On behalf of the West Virginia Rivers Coalition and Greenbrier River Watershed Association, I ask
that you please accept the following comments pertaining to the West Virginia Environmental Quality
Board's (EQB) proposed rules for the Category A drinking water designation and proposed

rules for groundwater.

Category A Drinking Water

We advoc te that all of the state's surface waters be designated Category A,

as they have been for decades. We applaud EQB's proposal to retain this
designation as applving to all West Virginia surface waters. However, we
have concerns about exemptions to the Category A standard not going through
the legislative rulemaking process.

Category A must be applied to all West Virginia surface waters to account
for individual households and small communities that use surface waters for
drinking (after conventional treatment) who are not serviced by a municipal
provider or public service district, and to account for future development
and the need for future clean drinking water supplies. West Virginia is
fortunate to have so many streams that are clean enough to be used as
drinking water supplies and we are encouraged that EQB recognizes this.
‘Rather than viewing protections for clean streams as an impediment to
development, we hope the state will continue to realize the economic and




Dr. Ed Sn;der’
June 20, 2001
Page 3

quality-of-life asset these clean streams are to West Virginia, and we hope - -
the state will continue to apply such good protections to West Virginia's
exceptional rivers and streams.

We understand that regulated industry and the West Virginia Legislature have
requested the EQB review how Category A is applied. For the record, we are
satisfied with how the standard has been historically applied in West
Virginia. We hope the EQB's proposal will not be an avenue by which
exemptions are given more frequently. In particular, we will be interested

in how EQB develops the procedural rule for implementing the proposed rule
for drinking water, and hope that EQB allows for full public comment and
review not only in the procedural rule, but also in each and every exemption
it proposes to grant from the Category A standard.

Arsenic/Groundwater

We are encouraged that EQB is examining the state's arsenic standard for
groundwater and is concerned about the public health effects of arsenic.
According to the National Academy of Sciences, long-term exposure to low
concentrations of arsenic in drinking water can lead to skin, bladder, lung
and prostate cancer. Non-cancerous effects of ingesting arsenic at low
levels include cardiovascular discase, diabetes, and anemia, as well as
reproductive, developmental, immunological and neurological effects.

The 50 parts per billion {(ppb) standard for arsenic in drinking water is

based on a 1942 study by the Public Health Service, and is based on science
that is nearly 60 years old. The PHS itself, in 1962, recommended lowering
the arsenic standard to 10 ppb, but over the decades the federal government
repeatedly has missed deadlines for a new standard. We understand that EQB
is waiting for EPA to enact a new arsenic standard within the next year, and
we hope that EQB will propose an arsenic standard that is much more
protective than 50 ppb. Further, we hope EQB will propose a more protective
arsenic standard for West Virginia even if EPA continues to fail to do so.

A 1999 study by the National Academy of Sciences states that the current EPA

arsenic standard at 50 ppb "could easily" result in a cancer risk of 1 in

100, which is about 10,000 times higher a cancer risk than EPA would allow
for carcinogens in food. The report concludes, "Upon assessing the available
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~ evidence, it is the subcommittee's consensus that the current EPA MCL
(maximum contaminant level) for arsenic in drinking water of 50 [ppb] does
not achieve EPA's goal for public health protection and therefore requires
downward revision as promptly as possible." It would seem that an arsenic
level of 5C ppb is not scienti_ﬁcally_éupportable, and the justification for
establishing an arsenic level of 50 ppb would be to avoid the cost of
cleanup, not adequately protect public health. In light of these facts, we
hope that EQB will consider a more proteétive arsenic standard than the
proposed 50 ppb, and we recommend that EQB adopt an arsenic level of at
least1Q ppb; if not a level that is even more protective. '

1 thank you for the opportunity to provide comments on these proposed
rules.

Singerely, _

William D. Turner
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Dear Dr. Snyder:

On behalf of River & Trail Outfitters, I ask that you please accept the
following

comments pertaining to the West Virginia Environmental Quality Board's
(EQB)

proposed rules for the Category A drinking water designation and proposed
rules for groundwater.

Category A Drinking Water

We advocate that all of the state's surface waters be designated Category
A,

as they have been for decades. We applaud EQB's proposal to retain this
designation as applying to all West Virginia surface waters. However, we
have concerns about exemptions to the Category A standard not going
through

the legislative rulemaking process.

Category A must be applied to all West Virginia surface waters to account
for individual households and small communities that use surface waters
for

drinking (after conventional treatment) who are not serviced by a
municipal

provider or public service district, and to account for future development
and the need for future clean drinking water supplies. West Virginia is
fortunate to have so many streams that are clean enough to be used as
drinking water supplies and we are encouraged that EQB recognizes this.
Rather than viewing protections for clean streams as an impediment to
development, we hope the state will continue to realize the economic and
quality-of-life asset these clean streams are to West Virginia, and we
hope

the state will continue to apply such good protections to West Virginia's




exceptional rivers and streams.

We understand that regulated industry and the West Virginia Legislature
have

requested the EQB review how Category A 1s applied. For the record, we are
satisfied with how the standard has been historically applied in West
Virginia. We hope the EQB's proposal will not be an avenue by which
exemptions are given more frequently. In particular, we will be interested

in how EQB develops the procedural rule for implementing the proposed rule
for drinking water, and hope that EQB allows for full public comment and
review not only in the procedural rule, but also in each and every

exemption

it proposes to grant from the Category A standard.

Arsenic/Groundwater

We are encouraged that EQB is examining the state's arsenic standard for
groundwater and is concerned about the public health effects of arsenic.
According to the National Academy of Sciences, long-term exposure to low
concentrations of arsenic in drinking water can lead to skin, bladder,

lung

and prostate cancer. Non-cancerous effects of ingesting arsenic at low
levels include cardiovascular disease, diabetes, and anemia, as well as
reproductive, developmental, immunological and neurological effects.

The 50 parts per billion (ppb) standard for arsenic in drinking water 1s
based on a 1942 study by the Public Health Service, and is based on
science

that is nearly 60 years old. The PHS itself, in 1962, recommended lowering
the arsenic standard to 10 ppb, but over the decades the federal

government

repeatedly has missed deadlines for a new standard. We understand that EQB
is waiting for EPA to enact a new arsenic standard within the next year,
and

we hope that EQB will propose an arsenic standard that is much more
protective than 50 ppb. Further, we hope EQB will propose a more
protective

arsenic standard for West Virginia even if EPA continues to fail to do so.




A 1999 study by the National Academy of Sciences states that the current
EPA

arsenic standard at 50 ppb "could easily" result in a cancer risk of 1 in

100, which is about 10,000 times higher a cancer risk than EPA would allow
for carcinogens in food. The report concludes, "Upon assessing the

available

evidence, it is the subcommittee's consensus that the current EPA MCL
(maximum contaminant level) for arsenic in drinking water of 50 [ppb] does
not achieve EPA's goal for public health protection and therefore requires
downward revision as promptly as possible.” It would seem that an arsenic
level of 50 ppb is not scientifically supportable, and the justification

for

establishing an arsenic level of 50 ppb would be to avoid the cost of
cleanup, not adequately protect public health. In light of these facts, we
hope that EQB will consider a more protective arsenic standard than the
proposed 50 ppb, and we recommend that EQB adopt an arsenic level of at
least10 ppb, if not a level that is even more protective.

We thank you for the opportunity to provide comments on these proposed
rules.

Since {, Q ]
Bi 1lken

River & Trail Qutfitters




June 20, 2001

Dr. Ed Snyder

W.Va. Environmental Quality Board
1615 Washington St., East
Charleston, WV 25311

Dear Dr. Snyder:

On behalf of all West Virginians, I ask that you please accept the following
comments pertaining to the West Virginia Environmental Quality Board's (EQB)
proposed rules for the Category A drinking water designation and proposed
rules for groundwater,

Category A Drinking Water

We advocate that all of the state's surface waters be designated Category A,

as they have been for decades. We applaud EQB's proposal to retain this
designation as applying to all West Virginia surface waters. However, we
have concerns about exemptions to the Category A standard not going through
the legislative rulemaking process.

Category A must be applied to all West Virginia surface waters to account
for individual households and small communities that use surface waters for
drinking (after conventional treatment) who are not serviced by a municipat
provider or public service district, and to account for future development
and the need for future clean drinldng water supplies. West Virginia is
fortunate to have so many streams that are clean enough to be used as
drinking water supplies and we are encouraged that EQB recognizes this.
Rather than viewing protections for clean streams as an impediment to
development, we hope the state will continue to realize the economic and
quality-of-life asset these clean streams are to West Virginia, and we hope
the state will continue to apply such good protections to West Virginia's
exceptional rivers and streams.

We understand that regulated industry and the West Virginia Legislature have
requested the EQB review how Category A is applied. For the record, we are
satisfied with how the standard has been historically applied in West
Virginia. We hope the EQB's proposal will not be an avenue by which
exemptions are given more frequently. In particular, we will be interested

in how EQB develops the procedural rile for implementing the proposed rule
for drinking water, and hope that EQB allows for full public comment and
review not only in the procedural rule, but also in each and every exemption
it proposes to grant from the Category A standard.

Arsenic/Groundwater [E @ E [l w E

We are encouraged that EQB is examining the state's arsenic standard for
groundwater and is concerned about the public health effects of arsenic. ‘
According to the National Academy of Sciences, long-term exposure to low JUN 22 200!
concentrations of arsenic in drinking water can lcad to skin, bladder, lung
and prostate cancer. Non-cancerous effects of ingesting arsenic at low
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levels include cardiovascular disease, diabetes, and anemia, as well as
reproductive, developmental, immunological and neurological effects.

The 50 parts per billion (ppb) standard for arsenic in drinking water is

based on a 1942 study by the Public Health Service, and is based on science
that is nearly 60 years old. The PHS itself, in 1962, recommended lowering
the arsenic standard to 10 ppb, but over the decades the federal government
repeatedly has missed deadlines for 2 new standard. We understand that EQB
is waiting for EPA to enact a new arsenic standard within the next year, and
we hope that EQB will propose an arsenic standard that is much more
protective than 50 ppb. Further, we hope EQB will propose a more protective
arsenic standard for West Virginia even if EPA continues to fail to do so.

A 1999 study by the National Academy of Sciences states that the current EPA
arsenic standard at 50 ppb "could easily" result in a cancer risk of 1 in

100, which is about 10,000 times higher a cancer risk than EPA would allow
for carcinogens in food. The report concludes, "Upon assessing the available
evidence, it is the subcommittee's consensus that the current EPA MCL
{maximum contaminant level) for arsenic in drinking water of 50 {ppb] does
not achieve EPA's goal for public health protection and therefore requires
downward revision as promptly as possible.” It would seem that an arsenic
level of 50 ppb is not scientifically supportable, and the justification for
establishing an arsenic level of 50 ppb would be to avoid the cost of
cleanup, not adequately protect public health. In light of these facts, we
hope that EQB will consider a more protective arsenic standard than the
proposed 50 ppb, and we recommend that EQB adopt an arsenic level of at
least10 ppb, if not a level that is even more protective.

We thank you for the opportunity to provide comments on these proposed
rules.

Sincerely,
s (;w-éﬁ/

Sue Covell

Rt1-Bx 245
Harrisville, WV 26362
(304) 628-3743




Kathryn Allen Stone
26 Birch Tree Lane
Charleston, WV 25314

June 20, 2001
Dr. Ed Snyder
W.V. Environmental Quality Board
1615 Washington Street East
Charleston, WV 25311
Dear Dr. Snyder:
I would like to submit the following comments for your consideration with respect to your
organization’s proposed rules for the Category A drinking water designation and proposed
rules for groundwater. These are as follows:

Category A Drinking Water:

- designate all surface water in the state of West Virginia Category A without
exemptions

- recognize the importance of clean streams for both economic reasons and
quality of life reasons

- allow full public comment and review for any proposed exemptions from
Category A exemption

Arsenic/Groundwater:

- maintain the arsenic standards commensurate with that proposed by the
National Academy of Sciences, irrespective of whether EPA proposes a more
protective arsenic standard. (arsenic level of 50 ppb is not scientifically suppor-
table for a good public health standard; recommended arsenic level of at least
10 ppb or less is desirable)

Thank you for your consideration of this serious matter. If you watched Bill Moyers’
‘Earth on the Edge’ on television last night, you would realize the ‘gold-like value’ of
potable water everywhere on earth. We are so fortunate here in West Virginia to have
wonderful streams, relatively unpolluted. We must look on these as treasures, not only

for ourselves but for our heirs.
urs very truly,
o (1 SFoe

Kathryn'A. Stone
Interfaith Global Climate Change
Committee of West Virginia

cc: M. Leitch
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June 20, 2001

Dr. Ed Snyder

W.Va. Environmental Quality Board
1615 Washington St., East
Charleston, WV 25311

Dear Dr. Snyder:

On behalf of the two hundred and fifty members of the Greenbrier River
Watershed Association, I ask that you please accept the following

comments pertaining to the West Virginia Environmental Quality Board's (EQB)
proposed rules for the Category A drinking water designation and proposed
rules for groundwater. Our organization is dedicated to preserving the quality of
the environment in the beautiful Greenbrier River watershed and we could use
some assistance from regulators to do it!

Category A Drinking Water

We advocate that all of the state's surface waters be designated Category A,

as they have been for decades. We applaud EQB's proposal to retain this
designation as applying to all West Virginia surface waters. However, we
have concerns about exemptions to the Category A standard not going through
the legislative rulemaking process.

Category A must be applied to ali West Virginia surface waters to account
for individual households and small communities that use surface waters for
drinking (after conventional treatment) who are not serviced by a municipal
provider or public service district, and to account for future development
and the need for future clean drinking water supplies. West Virginia is
fortunate to have so many streams that are clean enough to be used as
drinking water supplies and we are encouraged that EQB recognizes this.
Rather than viewing protections for clean streams as an impediment to




development, we hope the state will continue to realize the economic and
quality-of-life asset these clean streams are to West Virginia, and we hope
the state will continue to apply such good protections to West Virginia's
exceptional rivers and streams.

We understand that regulated industry and the West Virginia Legislature have
requested the EQB review how Category A is applied. For the record, we are
satisfied with how the standard has been historically applied in West

Virginia. We hope the EQB's proposal will not be an avenue by which
exemptions are given more frequently. In particular, we will be interested

in how EQB develops the procedural rule for implementing the proposed rule
for drinking water, and hope that EQB allows for full public comment and
review not only in the procedural rule, but also in each and every exemption
it proposes to grant from the Category A standard.

Arsenic/Groundwater

We are encouraged that EQB is examining the state's arsenic standard for
groundwater and is concerned about the public health effects of arsenic.
According to the National Academy of Sciences, long-term exposure to low
concentrations of arsenic in drinking water can lead to skin, bladder, lung
and prostate cancer. Non-cancerous effects of ingesting arsenic at low
levels include cardiovascular disease, diabetes, and anemia, as well as
reproductive, developmental, immunological and neurclogical effects.

The 50 parts per billion (ppb) standard for arsenic in drinking water is

based on a 1942 study by the Public Health Service, and is based on science
that is nearly 60 years old. The PHS itself, in 1962, recommended lowering
the arsenic standard to 10 ppb, but over the decades the federal government
repeatedly has missed deadlines for a new standard. We understand that EQB
1s waiting for EPA to enact a new arsenic standard within the next year, and
we hope that EQB will propose an arsenic standard that is much more
protective than 50 ppb. Further, we hope EQB will propose a more protective
arsenic standard for West Virginia even if EPA continues to fail to do so.

A 1999 study by the National Academy of Sciences states that the current EPA
arsenic standard at 50 ppb "could easily" resuit in a cancer risk of 1 in

100, which is about 10,000 times higher a cancer risk than EPA would allow
for carcinogens in food. The report concludes, "Upon assessing the available




evidence, it is the subcommittee's consensus that the current EPA MCL
(maximum contaminant level) for arsenic in drinking water of 50 {ppb] does
not achieve EPA's goal for public health protection and therefore requires
downward revision as promptly as possible.” It would seem that an arsenic
level of 50 ppb is not scientifically supportable, and the justification for
establishing an arsenic level of 50 ppb would be to avoid the cost of
cleanup, not adequately protect public health. In light of these facts, we
hope that EQB will consider a more protective arsenic standard than the
proposed 50 ppb, and we recommend that EQB adopt an arsenic level of at
least10 ppb, if not a level that is even more protective.

We thank you for the opportunity to provide comments on these proposed
rules.

Sincerely,

CE e 127 B

Leslee McCarty, Coordinator, GRWA
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Dear Dr. Suyder:

We are a nonprofit citizens advecacy group, Stewards of the Potemac Highlands, We advocate Tor the
profection and preservation of nalure, islory and commiunity in the casiern cight countics of West
Virginia and in surrounding areas,

Please accept the following comments periaining 1o the West Virginia Environmenial Quality Board's
(EQB) proposed rules for the Category A drinking water designation and proposed rules for groundsvater,

Calcpory A Drinking Water: We ask that all of the slate's surface walters be designated Calegory A, as
they have been for decades. We applaud EQB's proposal to relain this designation as applying to all West
Virginia surface waters. However, we have concerns about excmptions to the Category A slandard not
going through the legislative rulemaking process.

Calcgory A must be applied to all West Virginia surface waters to account for individual hiouscholds and
small communities that use surface waters for driitking (after conventional treatment) who are nol
scrviced by a municipal provider or public service district, and 1o account for future development and the
need for future clean drinking water supplies. West Virginia is fortunate to have so many streams that are
clean enough (o be used as drinking water supplics and we are encouraged that EQD recognizes this.
Rather than viewing protections for cleanstreams as an impediment to development, we hope the state will
continug to realize the economic and quality-of-life asset thesc clean streamsare (o West Virginia, and we
Liope the state will continue to apply such good protections to West Virginia's exceptional rivers and
streams.

We understand that regulated industry and the West Virginia Lepisiatare have requested the EQD review
how Category A is appticd. For the record, we are satisiicd with how the standard has been historically
applicd in West Virginia. We liope the EQB's pooposal will not be an avenue by which exemptions are
given more frequently. [n particelar, we will be interested in how EQB develops thic procedural rule for
implementing the proposed rule for drinking water, and hepe that EQB allows for full public conunent




and review not only in the procedural rule, but also in cach and every exemption it proposes to grant [rom
the Category A standard.

- Arsenic/Groundsvater, We arcencouraged that EQB is examining the state's arsenic standard for
groundwater and is concerncd about the public health effects of arsenic. According Lo the National
Academy of Sciences, long-term exposure to low concentrations of arsenic in drinking water can lead 1o
skin,bladder, hing and prostate cancer. Non-cancerous effects of ingesting arsenic at low levels include
cardiovascular discase, diabetes, and anewiia, as well as reproductive, developmental, immunological and
neurologicaleffects,

The 30 parts per biltion (ppb) standard for arsenic in drinking water is based on a 1942 study by the
Public Health Service, and is based ou science that is nearly 60 years old. The PHS itself, in 1962,

“recommended lowering the arsenic standard 1o 10 ppb, but over the decades the federal govermnent
repeatedly hias missed deadiines for a new standard, I understand that EQB is waiting for EPA te chacia
new arsenic standard within the next year, and we hope that EQB will propose an arsenic standard that is
much more protective than 30 ppb. Further, we hope EQB will propose & more protective arsenic
standard for West Virginia even If EPA continues to fail to do so.

A 1999 sludy by the National Academy of Sciences states that the current EPA arsenic standard at 50 ppb
"could easily" result in a cancer risk of 1 in 100, which is about 10,000 times higher a cancer risk than
EPA would allow for carcinogens in food. The report conchudes, “Upon assessing the available evidence,
il is the subcomunillee's consensus that the current EPA MCL (maximum comtaminant tevel) for arsenic in
drinking water of 50 [ppb] does nol achicve EPA's goal for public heatth protection and therefore réquires
downward revision as proroptly as possible.” It would seem that an arsenic level of 30 ppb is not
scicntifically supportable, and the justification for estublishing an arsenic levet of 50 ppb would be to
avoid the cost of cleanup, not adequately protect public health, [n light of these Tacts, we hope that EQB
will consider a more protective arsenic standard than the proposed 30 ppb, and we recommend that EQB
adopt an arsenic level of at least 10 ppb, if not a level that is cven more protective,

Thank you for the opportunily to provide comments on thesce proposcd rules.

A%ﬁ%@ﬁ(‘%

Francis Bode, Scerelary
Stewards of the Potomac Highlands
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Dear Dr. Snyder:

On behalf of {your organization}, I ask that you please accept the following
comments pertaining to the West Virginia Environmental Quality Board's (EQB)
proposed rules for the Category A drinking water designation and proposed

rules for groundwater,

Category A Drinking Water

We advocate that all of the state's surface waters be designated Category A,

as they have been for decades. We uphold the EQB proposal to retain this
designation as applying to all West Virginia surface waters. We do have concerns
about the exemptions to Category A standards not going through the legislative
rulemaking process.

Category A must be applied to all West Virginia surface waters to account
for individual households and small communities that use surface waters for
drinking (after conventional treatment) who are not serviced by a municipal
provider or public service district, and to account for future development
and the need for future clean drinking water supplies. West Virginia is
fortunate to have so many streams that are clean enough to be used as
drinking water supplies and we are encouraged that EQB recognizes this.
Rather than viewing protections for clean streams as an impediment to
development, we hope the state will continue to realize the economic and
quality-of-life asset these clean streams are to West Virginia, and we hope
the state will continue to apply such good protections to West Virginia's
exceptional rivers and streams,

We understand that regulated industry and the West Virginia Legislature have
requested the EQB review how Category A is applied. For the record, we are
satisfied with how the standard has been historically applied in West

Virginia. We hope the EQB's proposal will not be an avenue by which
exemptions are given more frequently. In particular, we will be interested

in how EQB develops the procedural rule for implementing the proposed rule
for drinking water, and hope that EQB allows for full public comment and
review not only in the procedural rule, but also in each and every exemption
it proposes to grant from the Category A standard.




Arsenic/Groundwater

We are encouraged that EQB is examining the state's arsenic standard for
groundwater and is concerned about the public health effects of arsenic.
According to the National Academy of Sciences, long-term exposure to low
concentrations of arsenic in drinking water can lead to skin, bladder, lung
and prostate cancer. Non-cancerous effects of ingesting arsenic at Jow
levels include cardiovascular disease, diabetes, and anemia, as well as
reproductive, developmental, immunological and neurological effects.

The 50 parts per billion (ppb) standard for arsenic in drinking water is

based on a 1942 study by the Public Health Service, and is based on science
that is nearly 60 years old. The PHS itself, in 1962, recommended lowering
the arsenic standard to 10 ppb, but over the decades the federal government
repeatedly has missed deadlines for a new standard. We understand that EQB
is waiting for EPA to enact a new arsenic standard within the next year, and
we hope that EQB will propose an arsenic standard that is much more
protective than 50 ppb. Further, we hope EQB will propose a more protective
arsenic standard for West Virginia even if EPA continues to fail to do so.

A 1999 study by the National Academy of Sciences states that the current EPA
arsenic standard at 50 ppb "could easily" result in a cancer risk of 1 in

100, which is about 10,000 times higher a cancer risk than EPA would allow
for carcinogens in food. The report concludes, "Upon assessing the available
evidence, it is the subcommittee's consensus that the current EPA MCL
(maximum contaminant level) for arsenic in drinking water of 50 [ppb] does
not achieve EPA's goal for public health protection and therefore requires
downward revision as promptly as possible." It would seem that an arsenic
level of 50 ppb is not scientifically supportable, and the justification for
establishing an arsenic level of 50 ppb would be to avoid the cost of
cleanup, not adequately protect public health, In light of these facts, we
hope that EQB wil! consider a more protective arsenic standard than the
proposed 50 ppb, and we recommend that EQB adopt an arsenic level of at
least10 ppb, if not a level that is even more protective.

We thank you for the opportunity to provide comments on these proposed rules.

Sincerely,

i::.j‘ { ‘} b :
James & Cheryl Long s o
2290 Eagle School Road o

Martinsburg, WV 25401
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Dear Dr. Snyder:

On behalf of {your organization}, I ask that you please accept the following comments pertaining to the
West Virginia Environmental Quality Board's (EQB) proposed rules for the Category A drinking water
designation and proposed rules for groundwater.

Category A Drinking Water

We advocate that all of the state's surface waters be designated Category A, as they have been for decade
We applaud EQB's proposal to retain this designation as applying to all West Virginia surface waters.
However, we have concerns about exemptions to the Category A standard not going through

the legislative rulemaking process.

Category A must be applied to all West Virginia surface waters to account for individual households and
small communities that use surface waters for drinking (afier conventional treatment) who are not service
by a municipal provider or public service district, and to account for future development and the need for
future clean drinking water supplies. West Virginia is fortunate to have so many streams that are clean
enough to be used as drinking water supplies and we are encouraged that EQB recognizes this. Rather th:
viewing protections for clean streams as an impediment to development, we hope the state will continue -
realize the economic and quality-of-life asset these clean streams are to West Virginia, and we hope the s
will continue to apply such good protections to West Virginia's exceptional rivers and streams.

We understand that regulated industry and the West Virginia Legislature have requested the EQB review
how Category A is applied. For the record, we are satisfied with how the standard has been historically
applied in West Virginia. We hope the EQB's proposal will not be an avenue by which exemptions are gi
more frequently. In particular, we will be interested in how EQB develops the procedural rule for
implementing the proposed rule for drinking water, and hope that EQB allows for full public comment ar
review not only in the procedural rule, but also in each and every exemption it proposes to grant from the
Category A standard.

Arsenic/Groundwater

We are encouraged that EQB is examining the state's arsenic standard for groundwater and is concerned
about the public health effects of arsenic. According to the National Academy of Sciences, long-term
exposure to low concentrations of arsenic in drinking water can lead to skin, bladder, lung and prostate
cancer. Non-cancerous effects of ingesting arsenic at low levels include cardiovascular disease, diabetes,
and anemia, as well as reproductive, developmental, immunological and neurological effects.




- The 50 parts per billion (ppb) standard for arsenic in drinking water is based on 2 1942 study by the Pubi

Health Service, and is based on science that is nearly 60 years old. The PHS itself, in 1962, recommende:
lowering the arsenic standard to 10 ppb, but over the decades the federal government repeatedly has miss
deadlines for a new standard. We understand that EQB is waiting for EPA to enact a new arsenic standar
within the next year, andwe hope that EQB will propose an arsenic standard that is much more protective
than 50 ppb. Further, we hope EQB will propose a more protective arsenic standard for West Virginia ev
if EPA continues to fail to do se.

A 1999 study by the National Academy of Sciences states that the current EPA arsenic standard at 50 ppl
"could easily” result in a cancer risk of 1 in 100, which is about 10,000 times higher a cancer risk than El
would allow for carcinogens in food. The report concludes, "Upon assessing the available evidence, it is-
subcommittee's consensus that the current EPA MCL (maximurm contaminant level) for arsenic in drinki;
water of 50 [ppb] does not achieve EPA's goal for public health protection and therefore requires
downward revision as promptly as possible." It would seem that an arsenic level of 50 ppb is not
scientifically supportable, and the justification for establishing an arsenic level of 50 ppb would be to avc
the cost of cleanup, not adequately protect public health. In light of these facts, we hope that EQB will
consider a more protective arsenic standard than the proposed 50 ppb, and we recommend that EQB adoj
an arsenic level of at least10 ppb, if not a level that is even more protective,

We thank you for the opportunity to provide comments on these proposed rules.

Sincerely,

Bt ot
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Dear Dr. Snyder:

Please accept the following comments pertaining to the West Virginia Environmental Quality
Board's (EQB) proposed rules for the Category A drinking water designation and proposed rules
for groundwater.

Category A Drinking Water

I ask that all of the state's surface waters be designated Category A, as they have been for
decades. I applaud EQB's proposal to retain this designation as applying to all West Virginia
surface waters. However, we have concerns about exemptions to the Category A standard not
going through the legislative rulemaking process.

Category A must be applied to all West Virginia surface waters to account for individual
households and small communities that use surface waters for drinking (after conventional
treatment) who are not serviced by a municipal provider or public service district, and to account
for future development and the need for future clean drinking water supplies. West Virginia is
fortunate to have so many streams that are clean enough to be used as drinking water supplies and
we are encouraged that EQB recognizes this. Rather than viewing protections for clean streams as
an impediment to development, T hope the state will continue to realize the economic and quality-
of-life asset these clean streams are to West Virginia, and we hope the state will continue to apply
such good protections to West Virginia's exceptional rivers and streams.

I understand that regulated industry and the West Virginia Legislature have requested the EQB
review how Category A is applied. For the record, I am satisfied with how the standard has been
historically applied in West Virginia. I hope the EQB's proposal will not be an avenue by which
exemptions are given more frequently. In particular, I will be interested in how EQB develops the
procedural rule for implementing the proposed rule for drinking water, and hope that EQB allows
for full public comment and review not only in the procedural rule, but also in each and every
exemption it proposes to grant from the Category A standard.

Arsenic/Groundwater

I am encouraged that EQB is examining the state's arsenic standard for groundwater and is
concerned about the public health effects of arsenic. According to the National Academy of




Sciences, long-term exposure to low concentrations of arsenic in drinking water can lead to skin,
bladder, lung and prostate cancer. Non-cancerous effects of ingesting arsenic at low levels include
cardiovascular disease, diabetes, and anemia, as well as reproductive, developmental,
immunological and neurological effects.

The 50 parts per billion (ppb) standard for arsenic in drinking water is based on a 1942 study by
the Public Health Service, and is based on science that is nearly 60 years old. The PHS itself, in
1962, recommended lowering the arsenic standard to 10 ppb, but over the decades the federal
government repeatedly has missed deadlines for a new standard. I understand that EQB is waiting
for EPA to enact a new arsenic standard within the next year, and we hope that EQB will propose
an arsenic standard that is much more protective than 50 ppb. Further, I hope EQB will propose a
more protective arsenic standard for West Virginia even if EPA continues to fail to do so.

A 1999 study by the National Academy of Sciences states that the current EPA arsenic standard
at 50 ppb "could easily” result in a cancer risk of 1 in 100, which is about 10,000 times higher a
cancer risk than EPA would allow for carcinogens in food. The report concludes, "Upon assessing
the available evidence, 1t is the subcommittee's consensus that the current EPA MCL (maximum
contaminant level) for arsenic in drinking water of 50 [ppb] does not achieve EPA's goal for
public health protection and therefore requires downward revision as promptly as possible." It
would seem that an arsenic level of 50 ppb is not scientifically supportable, and the justification
for establishing an arsenic level of 50 ppb would be to avoid the cost of cleanup, not adequately
protect public health. In light of these facts, I hope that EQB will consider a more protective
arsenic standard than the proposed 50 ppb, and I recommend that EQB adopt an arsenic level of
at least10 ppb, if not a level that is even more protective.

Thank you for the opportunity to provide comments on these proposed rules.

Sincerely,
(Y

Mr. Francis D. Slider

Rt 1 Box 163-A2
Middlebourne, WV 26149
304-758-2500
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Dear Dr. Snyder:

Please accept the following comments pertaining to the West Virginia Environmental Quality
Board's (EQB) proposed rules for the Category A drinking water designation and rules for
groundwater.

Category A Drinking Water

All of the state's surface waters should be designated Category A, as they have been for
decades. | support EQB's proposal to retain this designation as applying to all West Virginia
surface waters. However, | have concerns about exemptions to the Category A standard being
dropped from the legislative rulemaking process.

Category A must be applied to all West Virginia surface waters to account for individual
households and small communities that use surface waters for drinking (after conventional
treatment) who are not serviced by a municipal provider or public service district, and to account
for future development and the need for future clean drinking water supplies. West Virginia is
fortunate to have so many streams that are clean enough to be used as drinking water supplies
and | am encouraged that EQB recognizes this.

| understand that regulated industry and the West Virginia Legislature have requested the EQB
review how Category A is applied. For the record, | am satisfied with how the standard has
been historically applied in West Virginia. | hope the EQB's proposal will not be an avenue by
which exemptions are given more frequently. in particular, | will be interested in how EQB
develops the procedural rule for implementing the proposed rule for drinking water, and request
EQB allow for full public comment and review not only in the procedural rule, but also in
each and every exemption it proposes to grant from the Category A standard.

Arsenic/Groundwater

| am encouraged that EQB is examining the state's arsenic standard for groundwater and is
concerned about the public health effects of arsenic. According to the National Academy of
Sciences, long-term exposure to low concentrations of arsenic in drinking water can {ead to skin,
bladder, lung and prostate cancer. Non-cancerous effects of ingesting arsenic at low levels
include cardiovascular disease, diabetes, and anemia, as well as reproductive, developmental,
immunologicat and neurological effects. ‘

The 50 parts per billion (ppb) standard for arsenic in drinking water is based on a 1942 study by
the Public Health Service, and is based on science that is nearly 60 years old. The PHS itself, in
1962, recommended lowering the arsenic standard to 10 ppb, but over the decades the federal
government repeatedly has missed deadlines for a new standard. | understand that EQB is
waiting for EPA to enact a new arsenic standard within the next year, and we hope that EQB will
propose an arsenic standard that is much more protective than 50 ppb. Further, | hope EQB will
propose a more protective arsenic standard for West Virginia even if EPA continues to fail to do

$0.




A 1999 study by the National Academy of Sciences states that the current EPA arsenic standard
at 50 ppb "could easily" result in a cancer risk of 1 in 100, which is about 10,000 times higher a
cancer risk than EPA would aflow for carcinogens in food. The report concludes, "Upon assessing
the available evidence, it is the subcommittee's consensus that the current EPA MCL (maximum
contaminant level) for arsenic in drinking water of 50 [ppb] does not achieve EPA’s goal for public
health protection and therefore requires downward revision as promptiy as possible." It would
seem that an arsenic leve! of 50 ppb is not scientifically supportable, and the justification for
establishing an arsenic level of 50 ppb would be to avoid the cost of cleanup, not adequately
protect pubtic health. In light of these facts, | hope that EQB will consider a more proteciive
arsenic standard than the proposed 50 ppb, and | recommend that EQB adopt an arsenic level of
at least10 ppb, if not a level that is even more protective.

Thank you for the opportunity to provide comments on these proposed rules.

Sincerely,

Gary
POB 144

Pullman, WV 26421
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June 25, 2001

Dr. Edward M. Snyder, Chairman
Environmental Quality Board
1655 Washington Street, East
Charleston, West Virginia 25311

Re:  Proposed changes to 46 CSR 1 and 46 CSR 12
Dear Chairman Snyder:

The following comments are provided on behalf of the Independent Oil and Gas
Association of West Virginia (IOGA) to the proposed modifications to 46 CSR 1 (Water Quality
Standards) and 46 CSR 12 (Groundwater Quality Standards).

A. Comments on the modifications to the Water Quality Standards (46 CSR 1)

Statewide Category A Designation. TOGA strongly opposes the Board’s decision (o
designate all waters of the state as Category A. Designating all surface waters as public water
supply use is inappropriate because it does not take into account the actual uses that are being
made of surface waters, and therefore, has no basis in fact. This blanket approach to the
Category A designation without corresponding factual basis results in the most restrictive
method for protecting the state’s drinking water supplies. Moreover, by classifying waters that
historically have not been suitable for public water supply, the designation will have the
unintended resuit of significantly expanding the states list of impacted streams under section
303(d) of the federal Clean Water Act. In light of the enormous commitment of resources by
both the state and the regulated community that will result from such expanded listings, the
Board should consider adoption of an alternative policy that will not result in this inclusion of
streams on the state’s impaired waters list without a legitimate scientific basis.

Other options considered by the Board are less restrictive yet ensure full protection of
actual uses occurring in the surface waters of the state. These options should be revisited. IOGA
incorporates by reference and supports the comments of the West Virginia Manufacturers
Association and the West Virginia Chamber of Commerce for 46 CSR 1 and strongly urges the
Board to not designate all surface waters of the state as Category A.

INDEPENDENT OIL & GAS‘ ASSOCIATlDN. OF WEST VIRGINIA
410 Washington Street, East, Suite 301 Charleston, WV 25301-1522 Phone (304) 344-9867 Fax (304) 344-58306




Lastly, if the Board adopts its proposal to designate all waters of the state as Category A,
10GA requests that the Board only apply the Category A designation to surface waters. As
proposed, section 6.2. applies Category A to all waters. Under the West Virginia Water
Pollution Control Act, water is defined as “any and all water on or beneath the surface of the
ground . ...” W.Va. Code § 22-11-3(23). As this rule only applies to surface waters, section 6.2
should be revised read “all surface waters.”

Removal of “after conventional treatment” language. The Board proposes to remove
the portion of the definition of public water supply in Sec. 6.2 that requires treatment before
surface water is actually used as a drinking water source. This provision has appeared in the
surface water quality standards for decades for good reason. The Board should not do anything
to encourage the use of the state’s surface waters for human consumption without first requiring
some treatment. Again, IOGA incorporates the comments of the West Virginia Manufacturers
Association and the Chamber of Commerce on this important public health and policy issue.

Deletion of Antidegradation Implementation Procedures. JOGA supports the Board’s
deletion of the Antidegradation Implementation Procedures set forth in Appendices F, F-1 and F-
2. However, to implement the Legislative intent of House Bill 3240 (2001 Session), the
Association recommends that all references to Appendices F, F-1, and F-2 be deleted from 46
CSR 1, e.g. sections 4.1.b.1 and 4.1.c., because these appendices reference subject matter under
the regulatory jurisdiction of the Department of Environmental Protection (“DEP”) and the
Board has no authority to incorporate by reference DEP regulations.

B. Comments on the modification to the Groundwater Quality Standards (46CSR12)

IOGA supports the Board’s proposal to institute an arsenic limit at 50 ppb, the current
drinking water standard used by the EPA. Although the EPA is presently considering a lower
limit for arsenic, an interim limit at the current standard is appropriate and provides certainty to
the regulated community.

We thank the Board for the opportunity to provide these comments.

Sincerely yours,

Jermept FET

Joseph Pettéy, Chair
IOGA Environmental and Safety Committee

cc: Michael D. Herron
Executive Director
Independent Oil & Gas Association of West Virginia

#167517 v1




STATE OF WEST VIRGINIA
DEPARTMENT OF AGRICULTURE
CHARLESTON 25305

June 29, 2001

Gus R, DOUGLASS
COMMISSIONER

Dr. Ed Snyder

Chairman, Environmental Quality Board
1615 Washington Street East

Suite 301

Charleston, WV 25311

Dear Chairman Snyder:

In addition to, and in support of, the comments provided by Deputy
Commissioner Hannah at the public hearing last evening I would like to submit my
thoughts and recommendations. I thank you in advance for this opportunity to do so.

At the outset let me say the West Virginia Department of Agriculture (WVDA)
believes all water sources used for domestic purposes should be protected to the fullest.
But we also believe the public should not be Jed to think all surface water in the state
might someday be suitable for drinking water without treatment. The public policy goal
should be to protect the waters upstream of known or designated drinking water intakes
from contaminants (or levels thereof) that cannot easily be removed by conventional
treatment.

To change the definition of Category A use, as proposed, by deleting the “after
conventional treatment” is tantamount to assuring the public we will one day be able to
drink directly from our streams. We in the WVDA can attest, through our work to
identify sources of fecal coliform bacteria, that pollutant source identification alone is a
monumental task. In fact, unknown or uncontrollable sources of bacteria can often
dominate the bacteria levels found in some streams. We certainly do not want people
drinking directly from those streams.

Making Category A a state-wide designation will also surely lead to a significant,
if not exponential, increase in the 303(d) list of impaired streams for drinking water use.
As the Board is well aware, DEP is already on overload in terms of developing TMDL’s
for the already listed 303(d) streams.

We recommend the Board leave the list alone and develop guidelines for public
comment on how streams might easily be added or subtracted from Category A use.
Specifically identifying some streams for drinking water uses certainly highlights the
need to provide special public health protections for those sources and encourages the




Dr. Ed Snyder
Page 2

DEP to provide an added level of attention to those sources upstream of an intake. The
idea of presumptively applying standards, implying there are no health risks after the
standards are made into a rule, and requiring the public to justify changing a standard, is
in our judgment a poor way to set public policy and negates what we believe is the duty
of the Board itself. In any event, profound and potentially far reaching changes in policy
such as the proposal at hand, should at a minimum be undertaken with the approval of the
legislature and not procedurally as the Board recommends. The devil could well be in the
details on this one.

On the anti-degradation front, we assume the Board is proposing deletion at this
time of all references to the antidegradation plan which is required to be developed by the
DEP. If we are correct, we would like to bring anti-degradation references found in
Sections 4.1.b.1, 4.1c and 4.1d to the Board’s attention.

Again, thank you for the opportunity to offer the Department’s comments on the
implementation of this important proposal. We stand ready to assist you in any way

possible as you fulfill your environmental protection responsibilities.

Sincerely,

5. ¥

Gus R. Douglass
Commissioner
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June 29, 2001
Leonard Knee E-mail Address:
Telephone — (304) 347-1726 lknee @bowlesrice.com
Facsimile — (304) 347-1196
Dr. Edward M. Snyder, Chair Via Facsimile and Mail

West Virginia Environmental Quality Board
1615 Washington Street, East
Charleston, West Virginia 25311

Re: 46 CSR § 1 - Water Quality Standards
Comments on Proposed Rule

Dear Dr. Snyder:

On behalf of Century Aluminum of West Virginia, Inc. (“CAWV ”), 1 offer the following
comments on the proposed changes to 46 CSR § 1 - “Requirements Governing Water Quality
Standards.” CAWYV joins in the written comments of the West Virginia Chamber of Commerce and
West Virginia Manufacturers Association and incorporates their comments herein by reference.

CAWV looks forward to working with the Board as it reassesses this important issue in
the future. Thank you for the opportunity to provide these comments. Should you have any questions,
please do not hesitate to contact me.

Very truly yours,
C;Szjwz d?‘j'u—g
J.eonard Knee
LK/jlh
ce: Jeff Van Matre
Richard Thomas

ENV.ENV.0010836
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Unton Carbide Corporation

Subsidiary of The Dow Chemical Company
P.O. Box 8004

437 MacCorkls Avenues SW

South Charleston, WV 25303

U.S.A,

June 29, 2001

Edward M. Snyder, Chairman
Environmental Quality Board
1615 Washington Street, East
Charleston, West Virginia 2531 |

RE: Proposed Changes to 46 CSR 1 WV Water Quality Standards
Dear Chairman Snyder:
Below are our comments to the proposed modifications to 46 CSR 1 Water Quality Standards;

Proposed Change to Category A Public Water Supply Use Designation.

» In general, we support the West Virginia Chamber of Commerce and West Virginia Manufacturers
Association comments submitted to the Environmental Quality Board.

»  Specifically, there are several points to emphasize:

e The phrase “after conventional treatment™ should not be deleted from the regulations, as it infers
that any stream identified as a Category A use is then suitable for public consumption directly
from the stream or waier body

s Category A should not be a default classification applied state-wide, as not all state walters are
public drinking water sources, and this use is not agtainable in all state waters

e  The concept of “declassifying” certain sireams out of Category A through a procedural rule is at
face valuc a reasonzhle compromtise, but it is unclear if the Siate or EQB has the legal authority to
do so under 40CFR131.10(g) (see attachment).

=  Therefore, a default classification of Category A use [or dl] streams of the State at this time may
render them permanently designated for that use, regardless of the Board’s good intentiens (o
allow for an exception-based declassification process.

We respectiully submit these comments to the Environmental Quality Board for your consideration, and
thank you for the cpportunity to comment.

Sincerely,

A. Ar<s

Joseph A. Amos
WVQ EH&S Regulatory Affairs Leader

Attachment
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ATTACHMENT (emphasis added)
TITLE 40 PART 131 -~ Water Quality Standards, Subpart B — Establishment of Water Quality Standards
Section 131.10 Designation of Uses.

(a) Each Siate must specify appropriate water uses Lo he achieved and prowcted. The classificalion of
the waters of the State must take into consideration the use and value of water for public water
supplies, protection and propagatian of fish, shellfish and wiidiife, recreation in and on the water,
agricultural, industrial, and other purposes including navigation. In no case shall a State adopt
waste transport or waste assimilation as a designated use for any waters of the United States.

(b} In designating uses of a water body and the appropriate criteria for those uses, the State shall take
into consideration the waler quality standards of downstream waters and shall ensure that its water
quality standards provide for the attainment and maintenance of the water quality standards of
downstream waters.

{(c) States may adopt sub-categories of a use and sct the appropriate criteria fo reflect varying needs of
such sub-categorics of uses, for instance, to differentiate between cold water and warra water
fisheries.

¢d) AL a minimum, uses are deemed attainable if they can be achieved by the imposition of effluent
limits required under sections 301(b) and 306 of the Act and cosl-effective and reasonable best
management practices for nonpoint source control.

(¢) Prior to adding or removing any vsc, or establishing sub-categories for a use, the Swate shall
provide notice and an opportunity for a pubtic hearing under Section 131.20(b) of this regulation.

() Stales may adopt seasonal uses as an alternative to reclassitying a water body or segment thereof
to uses requiring less stringent water quality critcria. If seasonal uses are adopted, water quality
criteria should be adjusted to reflect the seasonal uses, however, such criteria shall not preclude
the attainment and maintenanee of a morc protective use in another season.

(g) States may remove a designated use which is not an existing use, as defined in Sec. 131.3, or
establish sub-catcgorics of a use if the State can demonstrate that attaining the designated use is
not feasibie because:

(1) Naturally occurring poliulant concentration prevent the attainment of the use; or

(2) Natural, ephemeral, intermittent or low flow conditions or water levels prevent the
attainment of the use, unless the conditions may be compensated for by the discharge of
sulficient volume or effluent discharges without violating State watcer conservation
requircments to enable uses to be met; or

{3) Human caused conditions or sources of pollution prevent the attainment of the use and
cannot be remedied or would cause more environmental damage to correct than (o leave in
place; or

(4) Dams, diversions or other lypes of hydrologic modifications preclude the attainment of the
use, and it is not feasible to restore the water body to ils original condition or to operate such
modification in a way that would result in the attainment of the use; or

(5) Physical conditions r¢lated to the natural features of the waler body, such as lack of a proper
substrate, cover, flow, depth, poals, riffles, and the like, unrelated to water quality, preclude
attainment of aquatic life protection uses; or

(6) Conlrols more stringent than those required by sections 301(b) and 306 of the Act would
result in substantial and widespread economic and social impact.

(h) Slates may not remove designated wses if:

(1) They are existing uses, as defined in Sec. 131.3, unless a use requiring more stringent criteria
is added; or

(2) Such uses will be attained by implementing effluent limits required under sections 301(b)
and 306 of the Act and by implementing cost-effective and reasonable best management
practices for nonpoint source control.

() Where cxisting water quality standacds speeify designated uses less than those which are prescitly

being attained, the State shall revise its standards to reflect the uses actually being attained.

(i) A Siate must conduct a use attainabtlity analysis as described in Sect. 131.1{g) whencver:

(1) The State designates or has designated uses that do not include the uses specified in section
10E(a}2) of the Act which require less stringent critenia.

(k) A Stale is not required to conduct a wse atiainability analysis under this regulation whenever

designating uses which include those specifted in sectlion 101(a)}(2) of the AclL.
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MEMBER OF LEX MUND!,

THE WORLD'S LEADING ASSOCIATION
/ OF INDEPENDENT LAW FIRMS.

JUN 29 .

Dr. Edward M., Snyder, Chairman
Environmental Quality Board
1655 Washington Street, East
Charleston, West Virginia 25311

ENVIROMN . 4 A 7 1] LITY BOARD

AR (LA
M\H

Re:  Proposed Changesto 46 C.S.R. 1 and 46 C.S.R. 12

Dear Chairman Snyder:

The following comments are provided on behalf of the West Virginia Chamber of
Commerce to the proposed modifications to the Water Quality Standards (46 C.S.R. 1)
and Groundwater Standards (46 C.S.R. 12.) Thank you for the opportunity to provide
these comments.

Should you have any questions, please feel free to contact me.

Very truly 2\7'5,

Scott D. Goldman
On behalf of West Virginia Chamber of Commerce

ce: Melissa Carte, Clerk
Libby Chatfield, Esq.
Betsy Dulin, Esqg.
Dr. Cameron Hackney
Dr. Charles Jenkins
Dr. David Samuel
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THE WEST VIRGINIA CHAMBER OF COMMERCEé
IN RESPONSE TO THE PROPOSED CHANGES [FO!
WATER QUALITY STANDARDS (46 C.S.R. 1)

GROUNDWATER STANDARDS (46 C.S.R 12Jenvirorz:
AR ougf_fc}%}%%’}"%ao,qan

WRITTEN COMMENTS SUBMITTED BY | - [ '

June 29, 2001
Water Quality Standards ~ 46 C.S.R. 1

Public Water Supply Use Designation Across the State. The Environmental
Quality Board (“Board”) has proposed changes to 46 C.S.R. 1, §6.2 to provide that
Category A — Water Supply, Public shall apply to all waters of the state. Modification to
the provision addressing public water supplies has been on the Board’s agenda for a
number of years. Each time modification is proposed the comments and suggestions
indicate that there is no justification for revising the regulatory program. Public water
supplies are well protected under the current program. Addition of the overly broad use
designation to the entire state will result in increased regulation, but not increased
protection. With increased regulation will come increased operational costs for both the
state and the regulated community. Ultimately this will result in an unwarranted expense
to the public at large. West Virginia and its residents are not so well endowed with extra
finances as to justify unnecessary regulation.

For example, listing all streams in the state as Category A will greatly impact the
number of streams that will become water quality limited streams under the Clean Water
Act, §303(d). The Board is reminded that the state TMDL program already has a
significant TMDL development task ahead of it with the current §303(d) list. As will be
discussed in detail below, the creation of a statewide-designated use will also result in
significant public and private costs for the removal of that designation where necessary.
The Board is reminded that the WV Division of Water Resources is currently under-
funded and under-staffed. The Board is urged to give careful consideration to the
impacts of its rulemakings on its sister agencies and the public. One of the primary
sources of concern about the Board’s rulemaking authority is its impact on other agency’s
regulatory programs. The Chamber membership must take into consideration all
environmental regulatory programs and the state budget to implement those programs.

Finally, but most importantly, the Board is legally prohibited from declaring that
all waters of the State should be designated as Category A without performing additional
work. The federal water quality standards declare that “[a] State must conduct a use
attainability analysis . . . whenever . . . [t]he State designated or has designated uses that
do not include the uses specified in” §101(a)(2) of the federal Clean Water Act. 40 C.F.R.
131.10()}(1). (A copy of 40 C.F.R. 131.10 is attached.) Section 101(a)(2) of the federal
Clean Water Act provides that, wherever attainable, the country should strive for a goal
“which provides for the protection and propagation of fish, shellfish, and wildlife [1.e.,
fishable] and provides for recreation in and on the water [i.e., swimmable.]” 33 U.S.C.
§1251(a)(2). Section 101(a)(2) of the federal Clean Water Act is silent on “drinking

{C05120~1.1}
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water” as a use. Thus, read together, the federal Clean Water Act and the federal water
quality standards specifically prohibit States from designating water uses other than
“fishable” or “swimmable” unless the State first conducts a use attainability analysis.
Accordingly, and until the Board performs a use attainability analysis' for every water
body in the State of West Virginia, the Board may not designate all waters of the State,
“by default,” as Category A.

It has been argued that the Board’s proposed action is simply a “clarification”
because both the Division of Water Resources and the Board have always “assumed” that
all waters of the State were Category A - even though such waters were never formally or
informally designated Category A. That is, the Board is essentially stating that Category
A is an “existing use.” Both the State and federal water quality standards identicall
define “existing uses” as “those uses actually attained in a water body on or after
November 28, 1975, whether or not they are included in the water quality standards.” 46
C.8.R.1§2.7and 40 C.FR. § 131.3(e). Although the Division of Water Resources may
have “always assumed” that the waters of the State were designated Category A for the
purpose of NPDES permit issuance, the State waters have neither been officially
“designated” as Category A nor have all waters of the State been “existing” sources of
public drinking water, as less than 2% of all West Virginia streams are existing,
current sources of public drinking water.”

We strongly urge the Board to share in that responsibility by not applying the
public water supply use category across the state to all waters.

! The federal water quality standards define “use attainability analysis” as “a structured scientific
assessment of the factors affecting the attainment of the use which may include physical, chemical,
biological, and economic factors described in [40 C.F.R.} §131.10(g).” 40 CF.R. §131.3(g).

2 The State definition of “existing uses” refers to “uses actually attained in a water body” while the federal
definition refers to “uses actually attained in the water body.”

¥ The 2001 Legislature made revisions to 46 C.S.R. 1 and, on July 2, 2001, the definition of “existing uses”
will be renumbered as 46 C.S.R. 1 § 2.11.

* According to information within the West Virginia DEP’s manual entitled, “West Virginia Watershed
Management Framework Manual,” (May 15, 1997), and other readily available DEP information, West
Virginia waters make up 32 hydrologic regions, 344 major sub-watersheds, and 9000 different streams
totaling more than 28,000 miles. In contrast, based upon Don Koontz' March 26, 1999 comments to the
Board, there are approximately 675 public water supply systems in West Virginia (including surface water,
groundwater and non-transient, non-community systems). Of this total, approximately 141 systems have
surface water intakes, and the remaining 530+ systems secure their potable water from groundwater wells,
Based on these Bureau of Public Health numbers, even if each of the 141 public water supply systems were
located individually on one of the state™s 9000 streams, less than 2% of all streams within the state would
actually qualify for the Category A use. In reality, many of the large streams (the Chio, Kanawha, Elk
Rivers, etc.) have multiple public water supply intakes; therefore, the number of West Virginia streams
with public water supply intakes is probably less than 1% of all West Virginia streams. When a Board
member inquired about the number of West Virginian’s who consume directly from a stream, Don Koontz
estimated that a very small number of families, most of whom may be living in abject poverty, actually
secured unireated or inadequately treated drinking water directly from a stream,
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Elimination of “after conventional treatment” language. The Board has
proposed in §6.2 elimination of the qualifier that would provide that Category A would
describe “waters which, after conventional treatment, are used for public consumption,”
As proposed all waters of the state would be required to meet the drinking water
standards, prior to any treatment. The Chamber has reviewed other Region III states and
determined the following with regard to the applicability and definition for “public
waters.” It should be noted that the Region III states of Pennsylvania, Maryland,
and Delaware all define public water suppiy as waters which, after treatment are
used for public consumption. This is also the case for the Ohio River Sanitary
Commission (ORSANCOQO).

Pennsylvania: “Potable Water Supply ~ Used by the public as defined by the Federal
Safe Drinking Water Act, 42 U.S.C.A. § 300F, or by other water users that require a
permit from the Department under the Pennsylvania Safe Drinking Water Act (35 P.S. §§
721.1 —721.18), or the act of June 24, 1939 (P.L. 842, No. 365) (32 P.S. §§ 631 — 641),
after conventional treatment, for drinking, culinary and other domestic purposes, such as
inclusion inte foods, either directly or indirectly, §93.3, Table 1.

Delaware: “Public Water Supply — Streams with a designated use of public water supply
shall provide waters of acceptable quality for use for drinking, culinary or food
processing purposes after application of approved treatment equivalent to coagulation.
filtration, and disinfection (with additional treatment as necessary to remove naturally
occurring impurities). The untreated waters are subject to the following limitations: (i)
Waters shall be free from substances (except natural impurities) that, alone or in
combination with other substances, result in: (A) unacceptable levels of taste or odor in
the treated water; (B) significant disruption of the treatment processes at the treatment
facility; or (C) concentrations of toxic substances in the treated water that may be harmful
to human heaith. §11.2.a

Maryland: "Public water supply" means any water of this State with the designated use of
public water supply and which is suitable for human consumption when treated to meet
the requirements of COMAR 26.04.01. §26.08.01.01 (72).

Virginia: The term is not defined in the regulations. As pointed out by Libby Chatfield
in her February 6, 2001 memorandum, the drinking water use category is designated on a
stream-by-stream basis, rather than statewide as proposed by the Board.

ORSANCO. The Compact authorizes ORSANCO to develop standards for the treatment
of sewage and industrial wastes discharged to the Ohio River. The purpose of these
standards is to ensure that the water quality of the river is suitable for the uses designated
by the Compact; public and industrial water supply (after reasonable treatment),
recreational use, and warm water aquatic habitat, as well as other legitimate uses. The
standards recommend stream criteria to assure that these uses will be achieved, and set
waste water discharge requirements to attain these criteria.

{C05120~1.1}
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The Chamber also recommends that the Board not eliminate the language that
qualifies public water supplies as waters which after conventional treatment, are used for
public consumption.

Removal of Use Categories. The Board has proposed addition of section 6.2.b
which would allow request for relief from a state-wide public use designation by removal
of a use. Such a procedural rule would be required by EPA to comply with the
requirements set forth in 40 CFR §131.10(g) and (h) which provide as follows:

(g) States may remove a designated use which is not an existing use, as defined
in §131.3, or establish sub-categories of a sue if the State can demonstrate that
attaining the designated use is not feasible because:

(1) Naturally occurring pollutant concentrations prevent the attainment or the use:
or

(2) Natural, ephemeral, intermittent or low flow conditions or water levels
prevent the attainment of the use, unless these conditions may be compensated
for by the discharge of sufficient volume of effluent discharges without
violating State water conservation requirements to enable uses to be met; or

(3) Human caused conditions or sources of pollution prevent the attainment of
the use and cannot be remedied or would cause more environmental damage
to correct than to leave in place; or

(4) Dams, diversions or other types of hydrologic modifications preclude the
attainment of the use, and it is not feasible to restore the water body to its
original condition or to operate such modification in a way that would result
in the attainment of the use; or

(5) Physical conditions related to the natural features of the water body, such as
the lack of a proper substrate, cover, flow, depth, pools, riffles, and the like,
unrelated to water quality, preclude attainment of aquatic life protection uses;
or

(6) Controls more stringent than those required by sections 301(b) and 306 of the
Act would result in substantial and widespread economic and social impact.

(h) States may not remove designated uses if:

(1) They are existing uses, as defined in §131.3, unless a use requiring more
stringent criteria is added; or

(2) Such uses will be attained by implementing effluent limits required under
sections 301(b) and 306 of the Act and by implementing cost-effective and
reasonable best management practices for nonpoint source control.

Accordingly, the “relief” that would be offered by a provision to address the over
application of the public use designation is a detailed use attainability analysis. Again,
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the Board has proposed a regulatory hurdle that will result in extenéive public and private
administration costs.

It should also be noted that the removal of a designated use presents a very high
hurdle. The fact that the designated use is not an existing use, which appears to be the
basis being considered by the Board for such an action, is not even one of the factors
EPA allows for consideration.

As stated above, there are 6 conditions that EPA allows to be considered in
removing a designated use that is not an existing use (note that, of course, an existing use
designation can not be removed). Of these 6, four are directly related to the actual
physical makeup of the water body. For the public drinking water category any stream
that has sufficient flow and the depth to accommodate a water intake could not make this
showing. The other two, require a demonstration that conditions already exist making
attainment of the use so expensive or socially and economically devastating that
attainment can not be justified. It is obvious that the vast majority of streams in West
Virginia that will be newly moved into Category A by the Board’s proposal will not meet
the criteria for a use removal. The Board has no discretion in making such a
determination. EPA must approve any use designation change. Unless a demonstration
can be made to the satisfaction of EPA that the stream in question meets one or more of
the above criteria the Board can not make such a change.

Thus the Board’s proposal will result in placing all of West Virginia’s stream
irrevocably into the Public Drinking Water category, leading to the imposition of
increased treatment requirements to protect a use that does not, and in the great majority
of cases, will not exist. There is no possibility of a streamlined or expedited use removal
process.

Although the Board, during its May 16, 2001 meeting, voted to adopt “relaxed”
use removal standards in order to satisfy the argument that use aftainability analyses are
burdensome and expensive. However, the Board has stated that it does not have time to
adopt a relaxed use removal standard until 2002. Thus, the Board would be placed with
the curious position of requiring all waters of the State to be Category A —regardless of
whether the water is being is used as a public drinking water supply — while not providing
any relief to potential dischargers who wish to prove that the water is not meeting the use.
That is, even though the Board has specifically acknowledged that if all waters of the
State are designated Category A there needs to be an administratively acceptable method
to remove such use, the Board will not provide that “relaxed” use removal method until
one year after all waters are declared Category A.

The Chamber urges the Board not to apply the public use category across the

state, and instead, continue to apply it on a case-by-case basis. There is no current data
that suggests that the state’s water resources for public use are being compromised as the
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result of the case-by-case designation and permitting process. The Board’s proposal

suggests that in exchange for an across the state application of the use it would provide a
escape hatch for those stream segments that should not be so designated. The regulatory
escape hatch is far more expensive that a case-by-case application of the use designation.

Mangangese. The Chamber supports the Board’s conclusion that the manganese
human health criteria should not be applied more than five miles upstream from a known
drinking water source. The Board has acknowledged the regulatory burden caused by
applying the public water supply use category across the state with regard to this
parameter. In its proposal for manganese, the Board would have the permit writer consult
the very list of public water supplies that it is proposing for removal from the regulation.
If such a list is appropriate for manganese it stands to reason it would work for all other
public health water quality criteria. The Chamber urges the Board to apply a similar
reasonableness approach to application of the public use category generally.

Removal of the List of Public Water Supplies. The Chamber does not support
the removal of the list of public water supplies in exchange for application of Category A
across the entire state. In this instance the Board is trading the task of creating an
appropriate list (a list that principally already exists between the resources of the DEP
and the DOH), in exchange for an overly broad designation of all streams as public use
category streams. The Board’s proposal shifts the workload and expenses of
administering the program from the simplified list concept to the highly complex
regulatory use removal process. The Chamber objects to this proposal.

Chloroform. The Chamber requests that the Board amend the State water quality
standards for Chloroform for the following reasons. Membership in the Chamber have
determined that the state water quality standard for protection of human health (based on
consumption of water and fish consumption) for chloroform of 0.19 ug/l is causing
regulatory problems for facilities which discharge water treated with chlorine, including
water obtained from municipalities. The EPA’s recommended human health criterion for
chloroform is 5.7 ug/l. See National Recommended Water Quality Criteria, EPA 822-Z-
99-001 (April 1999); 62 Fed. Reg. 42160. The Chamber urges the Board to update its
standard for chloroform. It is important that the state have a current and effective water
quality program. By leaving in place a standard that has been revised by EPA, the Board
leaves the state open to increased and unnecessary risk of non-compliance with federal
permitting requirements for both industrial facilities as well as municipalities. The
Chamber urges the Board to include in its current rulemaking an update to this standard.
The Chamber provides this comment to put the Board on notice that this is an issue of
increasing importance which the regulated community will be pursuing for as timely a
resolution as can be developed to include coordination with the Department of Water
Resources to promote revision thereto
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Groundwater_Standards -45CS.R12

The Board has proposed the addition of an arsenic standard to the state
groundwater quality standards. The Chamber does not object to the adoption of an
arsenic standard, but cautions against adoption of rules in the face of EPA’s own action
on the matter. The federal EPA has not finalized its arsenic rulemaking for drinking
water standards but expects to do so at any time. The Chamber does not object to the
Board’s promulgation of the arsenic standards.

Respectfully submitted this 29™ day of June, 2001.

fC05120~1.1}




§131.10

(iil) An identification of the surface
waters for which the Tribe proposes to
establish water quality standards.

{4) A narrative statement describing
the capability of the Indian Tribe to
administer an effective water quality
standards program, The narrative
statement should include:

(i) A description of the Indian Tribe's
previous management experience
which may include the administration
of programs and services authorized by
the Indian Self-Determination and
Education Assistance Act (25 U.5.C. 450
et seq). the Indian Mineral Develop-
ment Act (25 U.S.C. 2101 et seq.). or the
Indian Sanitation Facility Construc-
tion Activity Act (412 U.S.C. 2004a};

{if) A list of existing environmental
or public health programs adminis-
tered by the Tribal governing body and
coples of related Tribal laws, policies,
and regulations;

(iii) A description of the entity (or
entities) which exercise the executive,
legislative, and judicial functions of
the Tribal government;

{iv) A description of the existing, or
proposed, agency of the Indian Tribe
which will assume primary responsi-
bility for establishing, reviewing. im-
plementing and revising water quality
standards;

(v) A description of the technical and

administrative capabilities of the staff
to administer and manage an effective
water quality standards program or a
plan which proposes how the Tribe will
acquire additional administrative and
technical expertise. The plan must ad-
dress how the Tribe will obtain the
funds to acquire the administrative
and technical expertise.

(5) Additional documentation re-
quired by the Regional Administrator
which, in the judgment of the Regional
Administrator, is necessary to support
a Tribal application.

(6) Where the Tribe has previously
qualified for eligibility or 'treatment
as a state” under a Clean Water Act or
Safe Drinking Water Act program, the
Tribe need only provide the required
information which has not been sub-
mitted in a previous application.

(¢} Procedure for processing an In-
dian Tribe's application.

(1) The Regional Administrator shall
process an application of an Indian

40 CFR Ch. | (7-1-00 Edition)

Tribe submitted pursuant to §131.8(b)
in a timely manner. He shall ;promptly
notify the Indian Tribe of receipt of the
application.

{2) Within 30 days after receipt of the
Indian Tribe's application the Regional
Administrator shall provide appro-
priate notice. Notice shall:

{i) Include information on the sub-
stance and basis of the Tribe's asser-
tion of authority to regulate the qual-
ity of reservation waters; and

(ii) Be provided to all appropriate
governmental entities.

{3) The Regional Administrator shall
provide 30 days for comments to be
submitted on the Tribal application.
Comments shall be limited to the
Tribe's assertion of authority.

(4) If a Tribe's asserted authority is
subject to a competing or conflicting
claim. the Regional! Administrator,
after due consideration, and in consid-
eration of other comments received,
shall determine whether the Tribe has
adequately demonstrated that it meets
the requirements of §131.8(a)(3).

{5) Where the Regional Administrator
determines that a Tribe meets the re-
quirements of this section, he shall
promptly provide written notification
to the Indian Tribe that the Tribe is
authorized to administer the Water
Quality Standards program:.

[56 FR 64895, Dec. 12, 1991, as amended at §9
FR 64344, Dec. 14, 1994]

Subpart B—Establishment of Water
Quality Standards

$131.10 Designation of uses.

(a) Each State must specify appro-
priate water uses to be achieved and
protected. The classification of the wa-
ters of the State must take into con-
sideration the use and value of water
for public water supplies, protection
and propagation of fish, shellfish and
wildlife, recreation in and on the
water, agricultural, industrial, and
other purposes including navigation. In
no case shall a State adopt waste
transport or waste assimilation as a
designated use for any waters of the
United States.

(b) In designating uses of a water
body and the appropriate criteria for
those uses, the State shall take into
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Environmental Protection Agency

consideration the water quality stand-
ards of downstream waters and shall
ensure that its water quality standards
provide for the attainment and mainte-
nance of the water quality standards of
downstream waters. :

{c) States may adopt sub-categories
of a use and set the appropriate cri-
teria to reflect varying needs of such
sub-categories of uses, for instance, to
differentiate between cold water and
warm water fisheries.

(d) At a minimum, uses are deemed
attainable if they can be achieved hy
the imposition of effluent limits re-
quired under sections 301(b) and 306 of
the Act and cost-effective and reason-
able best management practices for
nonpolnt source control.

(e) Prior to adding or removing any
use, or establishing sub-categories of a
use, the State shall provide notice and
an opportunity for a public hearing
under §131.20(b) of this regulation.

{f} States may adopt seasonal uses as
an alternative to reclassifying a water
body or segment thereof to uses requir-
ing less stringent water quality cri-
teria. If seasonal uses are adopted,
water quality criteria should be ad-
justed to reflect the seasonal uses,
however, such criteria shall not pre-
clude the attainment and maintenance
of a more protective use in another
season.

(g) States may remove a designated
use which is nof an existing use, as de-
fined in §131.3, or establish sub-cat-
egories of a use if the State can dem-
onstrate that attalning the designated
use is not feasible because:

(1) Naturally occurring pollutant
concentrations prevent the attainment
of the use; or

(2) Natural, ephemeral, intermittent
or low flow conditions or water levels
prevent the attainment of the use, un-
less these conditions may be com-
pensated for by the discharge of suffi-
cient volume of effluent discharges
without violating State water con-
servation requirements to enable uses
to be met; or

(3) Human caused conditions or
sources of pollution prevent the at-
tainment of the use and cannot be
remedied or would cause more en-
vironmental damage to correct than to
leave in place; or

§131.11

(4) Dams, diversions or other types of
hydrologic modifications preclude the
attainment of the use, and it is pot fea-
sible to restore the water body to its
original condition or to operate such
modification in a way that would re-
sult in the attainment of the use; or

{5} Physical conditions related to the
natural features of the water body,
such as the lack of a proper substrate,
cover, flow, depth. pools, riffles, and
the like, unrelated to water quality,
preclude attainment of aquatic life

- protection uses; or

(8} Controls more stringent than
those required by sections 301{b} and
306 of the Act would result in substan-
tial and widespread economic and
social impact.

{h) States may not remove designated
uses if:

(1} They are existing uses, as defined
in §131.3, unless a use requiring more
stringent criteria is added; or

(2} Such uses will be attained by im-
plementing effluent limits required
under sections 301{b) and 306 of the Act
and by implementing cost-effective and
reasonable best management practices
for nonpoint source control.

(i) Where existing water quality
standards specify designated uses less
than those which are presently being
attained, the State shall revise its
standards to reflect the uses actually
being attained.

(i) A State must conduct a use at-
tainability analysis as described in
§131.3(g) whenever:

(1) The State designates or has des-
ignated uses that do not include the
uses specified in section 101(a}(2) of the
Act, or

(2) The State wishes to remove a des-
ignated use that is specified in section
101(a)(2) of the Act or to adopt
subcategories of uses specified in sec-
tion 10i{a)}{2} of the Act which require
less stringent criteria.

{k) A State is not required to conduct
a use attainability analysis under this
regulation whenever designating uses
which include those specified in section
101(a) (2) of the Act.

§131.11 Criteria.

(a) Inclusion of pollutants: (1) States
must adopt those water quality cri-
teria that protect the designated use.
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[ AGBEQB CLERK - Category A & arsenic standards ' Page i

From: Deana Smith <dsphoto@msys.net>
To: <clerk@agbeqgb.state.wv.us>

Date: Fri, Jun 29, 2001 3:13 PM
Subject: Category A & arsenic standards

Dear Dr. Snyder,

On June 25th | wrote you a letter and last night | attended the EQB public
hearing. | am becoming increasingly concerned about the fate of West
Virginia's waters.

| live on the headwaters of the Little Kanawha River. | regularly enjoy
swimming and wading in the river, and yes, sometimes even having a drink.
It's not pristine but darn close. By the time the Little Kanawha River gets

to Parkersberg, it is filthy. Residents cannot even go swimming. The
degradation of this river even with the strong controls of Category A has
not stopped its destruction. To weaken the existing laws could possibly
lead to the demise of the Little Kanawha headwaters. There are people in
this rural community who use the headwaters of this river as their source of
drinking and household water, fishing and general pleasure.

} again urge you to maintain Category A drinking water and to take this
opportunity of revision to lower the arsenic levels to 10 parts per billion
or lower,

Thank you.

Deana Smith
HC 78 Box 99A1
Rock Cave, WV
26234




June 29, 2001

Dr. Edward M. Snyder, Chairman
Environmental Quality Board
1615 Washington Street, East
Charleston, West Virginia 25311

Re: Proposed Changes to Water Quality Standards - 46 C.S.R. 1
Dear Chairman Snyder:

The West Virginia Coal Association (* Association”) would like to briefly
comment on the Board's proposed changes to the West Virginia Water Quality
Standards.

The Association is concerned that the Board is once again proposing to
designate all waters of the state as Category A - Water Supply, Public, even though
only a small percentage of state waters are actually used for drinking water supply.
There are three components of our concern:

L. First, the Board has articulated no rational basis for declaring all waters
of the State as Category A, and we view this proposed action solely as a
means of avoiding the Board’s obligation to make designations based on
actual uses.

2. As has been demonstrated to the Board on numerous occasions, a
statewide application of Category A will add a significant number of
streams to the § 303(d) list of impaired waters, regardless of whether
such stream is actually being used as a public drinking water supply.
Each discharger of substances for which there is a criterion associated
with Category A into such waters will likely have to decrease its
pollutant level for no good reason. In addition, the recently adopted
Antidegradation Implementation Procedures will reduce the increment
of pollutant loading allowed to dischargers if their receiving waters are
designated Category A.

{CO513689.1}




Page 21

3. Third and finally, the Fiscal Note attached to the proposed rule states

that neither the state government nor political subdivisions and industry

- will be economically impacted by the change of use designation. The

Board offers no analysis as to how it came to such a conclusion, and the

Association specifically challenges the Board to explain how neither the

State nor the regulated community will NOT be adversely impacted by

the change, given that the criteria for Category A waters are
significantly lower than they are for all other water use categories.

The Association is appreciative of the Board's recognition and concern that a
statewide application of a Category A standard for manganese would pose an
unnecessary burden on the coal industry. As the Board is well aware and as the
Association will not again re-address the issue, the treatment of manganese to a
Category A standard poses more environmental problems than the release of
manganese itself. Accordingly, the Association wants to confirm that 46 C.SR. 1 §
6.2.c, as proposed, will exempt the Category A standard for manganese throughout
the State unless the discharge is within five miles upstream of a known drinking water
source.

The Association appreciates the opportunity to comment on this matter.

Very truly yours,

William Raney
West Virginia Coal Association

{C0513685.1}




Division of Water Resources
1201 Greenbrier Street
Charleston, WV 235311
Phone (304) 558-0375

Fax (304) 558-5903

West Virginia Department of Environmental Protection

Bob Wise Michael Q. Callaghan

Governor Secretary
June 28, 2001 E @ E u W E

Environmental Quality Board JUN 29 200

1615 Washington Street, East

Charleston, West Virginia 25311-2126

ENVIRONMENTAL QUALITY BOARD
AR QUALITY BOARD

RE: Proposed Revisions to the Tode of
State Regulations, Title 46 Series 1,
Requirements Governing Water
Quality Standards

Dear Board Members:

The West Virginia Department of Environmental Protection (DEP) and the Division of Water
Resources (DWR) appreciates the opportunity to comment on the Environmental Quality Board’s
(EQB or Board) proposed changes to 46 CSR Series 1 filed with the Secretary of State’s Office
on May 29, 2001.

As the Board may be aware, the DWR has previously forwarded comments by letters 3/31/00 and
8/16/00 relating to the recent triennial review and other proposed Water Quality Standard (WQS)
revisions. We remind the Board that a number of those previously raised issues yet require
investigation and consideration. As a result, the following comments are principally limited to
those proposed revisions subject to the May 29 filing as they relate to the 7/1/99 effective rule
with expectation that the Board will address the remaining issues in the future.

Reference Sections 2.1.2.2.23.218.221.222 226and 2.27

Board may seek to remove these new definitions that all relate to Appendix F, which is
concurrently being removed as a result of the requirements of HB3240.

Reference Section 4.1.b.2.B.

It is this Agency’s understanding that a 2001 6™ Edition of the “High Quality Streams™ list is
available from the Wildlife Resource Section of DNR. You may wish to reflect this in this
segment of the rule.

Reference Section4.1.d.

Reference to “that” category in the second paragraph should be “this”.

“To use all available resources to protect and restore West Virginia’s i

environment in concert with the needs of present and future generations.” Environmental Protection




Environmental Quality Board
June 28, 2001
Page two

Reference Section 6.1

With the recognition that specified criteria are yet absent from the rule, should reference to
“wildlife” not also be incorporated in minimum designated uses? Note that the reference to
wildlife is reflected in 4.1.b. of the Antidegradation Policy as well as in the language of 6.1.a.

Reference Section 6.1.a.

The first sentence in the first paragraph should be divorced from the remainder of this section.
Additionally, the second sentence of the first paragraph, if the Board seeks to continue its
inclusion in the rule, should be separately delineated as new Section 6.1.e. However, the intent of
this language has always been unclear and the DWR requests the Board’s basis or rationale to
clarify the intent of this language. For example, does this language reflect requirements on the
DEP or Board to justify or determine “existing” uses and if so, this language may now have
meaning as the requirements resulting from HB3240 will delegate the authority of determining
“existing uses” to DEP as of 7/1/01. Alternately, was the intent of this language to reflect
consideration of the “future” use of waters for the use categories specified? Clarification and
explanation of the intent behind this language is suggested.

Reference Section 6.2.c.

Does the reference to Section 7.2.a.2. reflect that the half-mile rule does apply to discharges of
Mn.? The meaning of this reference in this section is unclear and should therefore be clarified.

Reference Section 7.2 .c.4.

It appears that the sixth and eighth sentences in the first paragraph are somewhat redundant and
could be combined. Also, the term “continuing” in the last sentence of the second paragraph
should be “continued”. Further, note that historically, the DWR has applied the existing language
in 7.2.c.4. when making decisions regarding a stream’s health for 305(b) reporting or 303(d)
listing activities. For example, occasionally natural sulfur bearing springs, or photosynthetic
activity may cause pH violations (either above or below standard) in a stream. The Agency would
not report these apparent violations of water quality standards as true violations relying on the
former language in 7.2.c.4 (Where lesser quality is due to natural conditions... the naturally
occurring values shall be the applicable criteria). The new expanded language targets point
source activity and eliminates DWR’s ability to qualify a stream’s data when natural geologic or
biologic conditions prevent a stream from attaining water quality standards. In that regard, the
DWR again encourages the Board to add the following language to the end of paragraph one of
7.2.c.4: “Provided, that the Chief may still consider natural background concenirations when
making decisions regarding a stream’s health for 305(b) reporting and 303(d) listing purposes,
absent a formal criteria change by the Board”.

“To use all available resources to protect and restore West Virginia’s '*E » P
environment in concert with the needs of present and future generations.” Environmental Protection




Environmental Quality Board
June 28, 2001
Page three

Reference Section 7.2.¢.4 A

The DEP suggests revising “proposed discharge point” to read “any” proposed discharge point.

Reference Section 7.2.d.32.

Appears the wording “(Reserved”) must now be included, as the previously listed variances have
been removed.

Reference Section 8.2. and 8.2.1 in Appendix E

The DEP recognizes and agrees with the inclusion of the revised aquatic life criteria for ammonia.
However, recognition of the specified early life stage present (March 1 — October 31) and absent
(November 1 to the last day of February) periods now additionally need to be reflected for the
Main Stem of the Ohio River as ORSANCOQ claims data to support the relaxed criteria and has
promulgated such in their 200 Revisions to their Pollution Control Standards. Additionally,
Footnote ‘d’ needs to reflect the term early life state “present” equation as this was the intent of
the DWR when the proposal was offered to the EQB. This footnote would therefore apply to all
other state waters except the Main Stem of the Ohio River.

Further, note that the formula in 8.2. is suspected to be a divisional function, which does not
appear in the equation.

Again, this Agency yet has a number of additional issues raised in previous communications to the
Board and requests that these issues be addressed at the Board’s earliest convenience.

This office continues to appreciate the opportunity to be an active participant in the Board’s

process of standards revisions.
Very truly you7
Ally !(’t Tu

Director

AGT:rsr
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RESPONSES TO COMMENTS and EXPLANATION OF PROPOSED
AMENDMENTS
46 CSR 1
Requirements Governing Water Quality Standards
July 27, 2001

This document describes the changes proposed in the Water Quality Standards
rule. For each proposed change, the following are provided: a description of the existing
rule; the amendment proposed by the Board in its May 29, 2001 Notice of Public
Hearing; a summary of the comments received on the proposed amendment, the Board’s
response to the comments and the final action taken by the Board on the proposed
amendment.

A note on revisions to Category A (sections 6.1, 6.2 and Appendix B):

The Board proposed a clarification to the rule regarding the application of the
Public Drinking Water Supply designated use (Category A). The clarification would
have stated that Category A applies to all waters of the state, unless that use is
specifically removed, either as identified in section 7.2.a or through a procedural rule to
be developed by the Board. A number of commenters expressed concern about the
proposal to develop a procedural rule to remove Category A. One concern articulated
was that the US Environmental Protection Agency, the agency authorized by the federal
Clean Water Act to review and approve state’s water quality standards, might not
approve such a protocol. The Board acknowledges this concern, and has decided to
pursue the procedural rule before taking further action on the clarification of the
application of Category A. Therefore, all of the proposed changes to sections 6.1, 6.2 and
Appendix B are being withdrawn at this time. The Board intends to continue our efforts
to develop a procedural rule in a timely fashion. We will continue to work with US EPA,
and all other interested parties to develop an appropriate protocol for addressing the
removal of the Category A use designation on a site-specific basis.

Please note that all of the comments received on the changes to Category A have
been included in this document. However, because of the narrow basis of the Board’s
decision, responses to many of the issues raised have not been addressed in this
document. The Board appreciates the public input received on this important issue and if
similar revisions are proposed in the future, we will provide responses to all comments
submitted.

SECTION 46-1-6
This section outlines the Water Use Categories for the waters of the State.
Proposed Changes

SECTION 6.1, The existing language in this section states that two designated use
categories, Propagation and Maintenance of Fish and Other Aquatic Life (Category B)




and Water Contact Recreation (Category C), apply to all waters of the state. New
language proposed adds the Public Water Supply (Category A) to the list designated uses
that apply to all waters. As amended the first paragraph of this section provides:

6.1. These rules establish general Water Use Categories and Water
Quality Standards for the waters of the State. Unless otherwise designated
by these rules, at a minimum all waters of the State arc designated for
Public Water Supply, (Category A), the Propagation and Maintenance of
Fish and Other Aquatic Life (Category B) and for Water Contact
Recreation (Category C) consistent with Federal Act goals,

Comments Received

1. Numerous commenters expressed support for the continued application of Category A
to all waters. These commenters further requested that Category A be applied to all West
Virginia surface waters to account for individual households and small communities that
use surface waters for drinking (after conventional treatment) who are not serviced by a
municipal provider or public service district, and to account for future development and
the need for future clean drinking water supplies.

2. Commenter addressed the historical application of the Category A use, indicating
disagreement with the “Historical Perspective” document submitted to the Board by staff
of the Department of Environmental Protection. The commenter indicated that the
practical implications of the statewide application of Category A have been more
important since the expansion of the numeric criteria in the early 1990°s. In 1986, only
the numeric criteria for arsenic chlorides, fecal coliform, fluoride, nitrate and selenium
had lower criteria for Category A than other uses. The commenter suggests that it was in
the early to mid-1990’s with the adoption of new criteria (presumably for organics) that
the issue became more important.

The commenter also provided information demonstrating the Board’s intent that
Category A should apply to all waters. Language was provided from the WQS Rationale
Document from the 1986 rule proposal, stating that the Board agreed that the category
and criteria should not be applied to streams or stream segments where no one is using
the water for drinking.

3. Commenter indicated that a revisions to the WQS submitted to the Legislature in 1993
specifically identifying Categories B and C as state-wide uses, and not including
Category A, would not have been necessary if DEPs contention that all uses applied at
all times was true.

4. Commenter expressed concern about effects of applying use designation to all waters.
Issues of concern include violations of the human health criteria in mixing zones
developed for discharges based on protection of aquatic life; increased 303(d) listings
resulting from waters not meeting Category A criteria; and addressing revisions to
Category A criteria such as chloroform.




5. Commenter suggested alternative protocol for protection of drinking water - requiring
dischargers to prevent exceedences of WQS for Category A at the point of intake.

6. Commenter urged Board to withdraw proposed change and spend the coming year
drafting the rule that will set for the requirements for Category A removal, advocating the
needed statutory changes and confirming EPAs support for use of procedural rule.

7. Comments in opposition to the continued statewide application of Category A
indicated that such designation of all waters is inappropriate because it does not take into
account the actual uses made of the surface water, and without cooresponding factual
basis, results in the most restrictive method for the application of Category A.

8. Several commenters expressed concern that the application of Category A to all waters
will significantly expand the states list of impacted streams under section 303(d) of the
federal Clean Water Act.

9. Commenter indicated TMDL program forcing narrower definition of designated uses
to ensure appropriate standards applied for TMDL purposes. Cites recent report by
National Research Council of National Academy of Sciences (Assessing the TMDL
Approach to Water Quality Management, National Research Council 2001 (ISBN:0-309-
07579-3). Commenter indicates that application of Category A to all streams takes an
opposite approach.

10. Commenter questioned the need to designate every water in the State for Pulic A —
and questioned why the Board couldn’t simply add additional waters to the existing list of
stream segments used for public water supply.

11. Commenter expressed concern that combined sewer overflow (CSQO) communities
would not cannot afford to fully comply with the Category A bacteria standards. Current
efforts to comply with statutory and regulatory guidance do not require the complete
elimination of CSO discharges — commenter indicated that such elimination would be
required under the Board’s proposal. Alternatives articulated by commenter are
unacceptable to them ie: 1) spend public money toward unreasonable/unnecessary
standard and/or 2) force regulated entities to spend resources to negotiate exemptions for
the standard.

12. Commenters indicated disagreement that EQB needs this standard to protect those
who are drinking directly from our streams. Not safe, and costly — what reason to spend
public money to allow for, or encourage, contrary behavior?

13. Board legally prohibited from designating all waters as category A without
performing additional work. “A state must conduct a use attainability analysis whenever
the state designated or has designated uses that do not include the uses specified in
101(a)(2) of the CWA 40 CFR 131.10()(1). . This read together, the CWA and
standards specifically prohibit states from designating water uses other than fishable or




swimmable unless first conducting a Use Afttainability Analysis. Must do UAA before
can designate water as Category A..

14. Application to all streams and requiring removal on case by case basis will result in
public and private administration costs. Board may be moving streams into Catgory A
which do not meet the criteria for a use removal.

Board Response

Upon review of all of these comments, including those regarding section 6.2,
which are outlined below, the Board has determined that establishing a procedural rule to
expedite the process for removing Category A on a case-by-case basis should be
completed before clarifying that the Category A use applies to all waters of the state. See
introductory response above and additional responses in Section 6.2, below.

Board Action

Proposed amendments withdrawn.

SECTION 6.2. The proposal removes most of the existing language in sections 6.2 —
6.2.c, and adds language stating that Category A shall apply to all water of the State. As
revised, the section provides:

“6.2. Category A — Water Supply, Public. - - This use category shall apply
to all waters of the state, unless:

6.2.a. The use category is specifically removed as indicated in section
7.2.d herein; or 6.2.b. The use category is removed in accordance with
the process outlined in the procedural rule to be developed by the
Board.

6.2.c. The manganese human health criteria shall not apply where the
discharge point of the manganese is located more than five miles
upstream from a known drinking water source. (see section 7.2.a.2,
herein for additional requirements for Category A waters.)

Comments Received

1. Numerous commenters expressed concern about the change in the definition of
Category A waters, particularly the removal of existing language describing Category A
waters as those used for public drinking water “after conventional treatment”.
Commenters indicated that removal of that clause significantly changes the meaning of
the use category and will result in encouraging the use of surface waters for human
consumption without first requiring some treatment.




2. Commenter requested that the rule be clarified to state that the category A use
designation apply to surface waters, rather than all waters of the state. Citing the WV
Water Pollution Control Act the commenter indicated that section 6.2 be revised to read
“all surface waters.”

3. Commenter sought clarification of the language in parentheses in 6.2.c. Does it’s
placement in that section mean that the %2 mile zone applies to discharges for manganese?

4, Commenter suggested that approach used for manganese in section 6.1 would work for
Category A generally.

5. Commenters expressed concerns about the possibility of removing the Category A use
through a procedural rule rather than a legislative rule. Suggested requesting a change in
the Board’s authorizing language in the WV Code similar to language for remining
variance to ensure that the Board has the authority to remove the use through procedural
rulemaking. Also expressed concern that EPA would require full use removal procedures
in 40 CFR 131.10 — which they consider unworkable.

6. Commenters expressed concerns about the use of procedural rule for removing
Category A — sought assurance that such procedure would be as rigorous as doing so
through legislative rulemaking process. Also believes that full public comment and
review should be part of the process.

7. Commenters expressed concerns about the use of procedural rule for removing
Category A use — indicated that Board has stated that it does not have time to adopt a
relaxed use removal standard until 2002. Will apply use statewide, but not be able to
provide relief to discharges who wish to prove the water is not meeting the use. Concern
that there won’t be a procedure for “relaxed” use removal until one year after all waters
are declared Category A.. Further indicated that the Board’s proposal suggests that in
exchange for an across the state application of the use it would provide a escape hatch for
those stream segments that would not be so designated. The regulatory escape hatch is
far more expensive than a case-by-case application of the use designation.

Board Response

The Board acknowledges the concerns articulated in comments 5 — 7 in this
section. The Board intended to develop the procedural rule over the next several months,
with the goal of completing it by the end of the 2002 Legislative Session. That schedule
would have ensured that the proposed revision to 46 CSR 1, clarifying that Category A
applies to all waters of the state, and the procedural rule, which will provide the process
for removing the use on a case-by-case basis, would take effect simultaneously.
However, upon review of the comments, the Board is persuaded that the removal of
Category A through procedural rulemaking, rather than the legislative rulemaking
process should be reviewed by US EPA prior to clarification of the state-wide application
of Category A. Therefore, the Board has determined that withdrawing the proposed




changes until after we develop of a procedure for removing the Category A use
designation is the prudent course of action at this time. Additional comments on this
action are provided in the introductory paragraph one page 1, herein.

Board Action

Proposed amendments withdrawn.

APPENDIX B
This Appendix lists known waters used as public water supplies.
Proposed Change

The Board proposes to delete this Appendix. Because of the clarification that Category A
applies to all waters, this Appendix is no longer needed.

Comments Received

1. Commenter (USEPA) suggested that an appendix be used to identify the waters from
which Category A has been removed.

2. Commenter does not support removal of list of public water supplies in exchange for
application of Category A across the entire state. Believes that this shifts the workload
and expense of administering the program from the simplified list concept to the highly
complex regulatory use removal process.

Board Response

The removal of this section was included as part of the Board’s proposed
clarification of the application of Category A to all waters. Based on the Board’s
decision to focus on the development of the procedural rule for removing Category A on
a case-by-case basis before pursuing the revisions to the rule which clarify that Category
A applies to all waters, removal of this appendix is not needed at this time. See Board’s
responses elsewhere herein for additional comments on our proposed actions.

Board Action

Proposed revision withdrawn.

APPENDICES F, F1, F2 and F3




These Appendices outline implementation procedures for the Antidegradation Policy in
section 4 of the rule.

Proposed Change

The Board proposes deleting these appendices, which outline the Antidegradation
Implementation Procedures that were adopted in the rule in the 2001 Legislative Session.
The justification for removing these provisions is found in HB 3240, which also passed in
the 2001 session. That bill provides for the transfer of authority for establishing the
Antidegradation Implementation Procedures from the Environmental Quality Board to
the WV Department of Environmental Protection (DEP) on July 1, 2001. The WV DEP
promulgated the provisions in these appendices through the emergency rulemaking
process on July 2, 2001. We are proposing to remove them from our rule consistent with
the transfer of authority to the DEP.

Comments Received

1. Comments were submitted in support of the removal of the antidegradation
implementation procedures; citing HB 3240 for support. A suggestion was made to
remove references to Appendices F — F2 in sections 4.1.b1. and 4.1.c of the rule. Further
suggestions were made regarding the removal of the definitions in sections 2.1, 2.2, 2.3,
2.18,2.21,2.22,2.26 and 2.27 — all of which relate solely to the provisions of Appendix
F.

2. A commenter suggested that to clarify the role of the Board on the issue of
antidegradation implementation that language be included in the antidegradation policy in
section 4 of the rule referring to the DEP’s regulation on implementation procedures.
Board Response

The Board agrees with the revisions suggested by the commenters.

Board Action

Revisions adopted as proposed.




