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Executive Office
#10 McJunkm Road
Nitro, WV 25143-2306
Telephone No: (304)759-0575
Fax No: (304)759-0526

West Virginia Bureau of Environment

Cecl H Underwood Michac! C. Castle
Gavernor Commissioner

January 12, 2000

Ms. Judy Cooper

Director, Administrative Law
Division

Secretary of State's Office

Capitol Complex

Charleston, WV 25305

RE: 46CSR1 - "Requirements Governing Water Quality Standards™
Dear Ms. Cooper:

WV Code §29A-3-11(a) requires the Secretary of the executive department
which administers an agency under WV Code §5F-2-1, et seq., to take the
necessary steps to submit rules finalized by the agencies which it administers to
the legisiative rulemaking process. Because | am charged with providing
administrative support to the Environmental Quality Board pursuant to WV Code
§5F-2-1(a){(3)(C), | hereby submit, as notice of an agency-approved rule, the
enclosed rulemaking package prepared by the Environmental Quality Board
entitled "Requirements Governing Water Quality Standards.” In my capacities both
as Commissioner of the Bureau of Environment and Director of the Division of
Environmental Protection, though, | take no position on the appropriateness or
need for the rule, and note that it is more stringent than the paraliel federal rules
concerning the designation of stream uses.

Should you have any questions, please feel free to contact me at 759-0515,
or Libby Chatfield, Technical Advisor, Environmental Quality Board at 558-4002.

Sincerely,

Tchak €. Catoa,
Michael C. Castle

Commissioner
MCC:cc

cc: Libby Chatfield
John Johnston
Carrie Chambers



Questionnaire

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or
Comment Period, Proposed Rule, and if needed, Fmergency and Modified Rule.)

DATE:

TO:

January 14, 2000

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: (Agency Name, Address & Phone No.) The Environmental Quality Board

1615 Washington Street East
Sujte 301

Charleston, WV 25311
(304)558-4002

LEGISLATIVE RULE TITLE: 46 CSR | Requirements Governing Water Quality

Standards

1. Authorizing statute(s) citation 22B-3-4

d.

Date filed in State Register with Notice of Hearing or Public Comment Period:
Appeared in the October 29, 1999 State Register

What other notice, including advertising, did you give of the hearing?
Extensive electronic mailing to the Environmental Quality Board state-wide

mailing list which includes individuals, organizations, associations, comparnies
and corporations.

Date of Public Hearing (s) or Public Comment Period ended:

Hearing held on November 29, 1999. Public Comment Period ended December
6, 1999.

Afiach list of persons who appeared at hearing, comments received, amendments, 1€asons
for amendments.

Attached X No Comments Received




e

Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

Tanuary 14, 2000

Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive all
written correspondence regarding this rule: (Please type)

Ms. Libby Chatfield, Technical Advisor
1615 Washington St., E., Suite 301
Charleston, WV 25311

(304)558-4002 - Phone

(304)558-4116 - Fax
Chatfe@mail.wvnei.cdu - E-mail

IF DIFFERENT FROM ITEM “f”, please give Name, title, address, and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of
this rule: (Please type)

NONE

If the statute under which you promulgated the submitted rules requires certain findings
and determinations to be made as a condition precedent to their promulgation:  N/A

2. Give the datc upon which you filed in the State Register a notice of the time and
place of a hearing for the taking of evidence and a general description of the
issues to be decided.

b. Date of hearing or comment period:

C. On what date did you file in the State Register the findings and determinations
required together with the reasons therefore?

d. Attach findings and delermination and reasons:

Attached




46 CSR 1
Requirements Governing Water Quality Standards
January 14, 2000

Summary of Proposed Changes

The changes proposed address the implementation of the drinking water supply use
category (category A) in section 6.2 of the rule. The rule will be amended to clarify that the
drinking water supply use category applies to all waters of the state. This 1s not a new
interpretation of this section. The Office of Water Resources of the Division of Environmental
Protection has implemented the use category in this way for some time. However, the existing
language in the rule does not clearly define this interpretation. The Board is therefore proposing
the amendment to make this clanfication.

The specific changes proposed are to remove the existing language in section 6.2 and
replace it with language providing that category A applies to all waters unless it bas been
specifically removed as provided in Section 7 of the rule. Additionally, Appendix B, which
includes a list of public water supplies, is deleted.

The Board intends that the application of category A will be revisited upon completion of
the delineation of Zones of Critical Concern ("ZCCs") in the Source Water Assessment and
Protection Plan being implemented by the WV Bureau for Public Health. According to that plan
the Bureau will delineate zones of protection in all waters to ensure that appropriate water quabily
is maintained in the vicinity of public drinking water intakes. Those delineations are scheduled
for completion in July 2000. Upon completion, the Board will review the delineations and
reconsider the application of category A waters using the ZCCs,



46 CSR 1
Requirements Governing Water Quality Standards
January 14, 2000

Statement of Circumstances Requiring Proposed Amendments

In 1999, the West Virginia Legislature passed HB2533, which, among other things,
approved amendments to the Water Quality Standards rule. Section 64-3-2 authorized the rule
until October 30, 1999 with a proviso that the Board ". . . review, revise and propose . . .
emergency and legislative rules to address the interpretive differences regarding the designation
of category A waters and analyze the need for distance prohibitors for the policies of public
drinking water intake . . . "

The proposed language clarifies that the drinking water use category (category A) applies
to all waters of the State, except where that use has been removed through the legislative
rulemaking process. Those use removals are listed in section 7.2.d of the rule. This clarified
language is consistent with the current application category A by the Office of Water Resources
of the Division of Environmental Protection in the National Pollutant Discharge Elimination
System (NPDES) permitting program.

In considering the clarification of how category A is to apply to the state's waters, the
Board looked at a number of alternatives to the current implementation protocol. After
reviewing these options, the Board believes that applying the watershed approach is a valuable
way of implementing the public drinking water category. The Board will review the Zones of
Critical Concern ("ZCCs") to be delineated around drinking water intakes as outlined in the
Source Water Assessment and Protection Plan ("SWAPP") prepared by the West Virginia Bureau
for Public Health ("Bureau"). The projected completion date of the delineation of the ZCCs by
the Bureau is July of 2000. The Board will then implement a reassessment of category A based
on those ZCCs. Until then, the Board has determined that the current application of category A
to all streams of the State is appropriate in that it ensures full protection of those waters until a
review of the protection zones in the SWAPP is completed.



APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: 46 CSR 1 Requirements Governing Water Quality Standards

Type of Rule: X TLegislative Interpretive Procedural
Agency. WYV Environmental Quality Board
Address: 1615 Washington Street, E., Suite 301

Charleston, WV 25311

1. Effect of Proposed Rule N/A
ANNUAL FISCAL YEAR
TMCREASE DECREASRE ‘ CUREEXT \ REXT ‘ THEREAFTER

EC_:;;;—MATED TOTAL 5 $ ‘ $ \ $ $ |
PERSONAL SERVICES l l
CURRENT EXPENSE \ \ \
REPAIRS & ) \ \ \
ALTERNATIONS
EQUIPMENT \ \ \ 1
OTHER \ \ \ \

o)

Explanation of above Estimates:

N/A

(8]

Objectives of these rules:

Proposed changes clarify the application of category A, the public drinking water supply
use designation in the Water Quality Standards Rule.



Rule Title: Reguirements Governing Water Quality Standards.

4. Explanation of Overall Economic Impact of Proposed Rule.
A Economic Impact on State Government.

None anticipated. The amendments clarify he existing implementation protocol
employed by the Division of Environmental Protection.

B Economic Impact on Political Subdivisions; Specific Industries; Specific groups
of Citizens.

No changes in the permitting process will occur as a result of the proposed
changes. NPDES permits will continue to include discharge limits based on use
category A requirements where applicable.

C. Economic Impact on Citizens/Public at Large.
Retaining Statewide application of category A will ensure protection of state
waters until a watershed approach as outlined in the West Virginia Bureau for

Public Health’s Source Water Assessment and Protection Program can be
implemented.

Date; Januarv 14 2000

Signature of Agency Head or Authoriz¢d Representative




TITLE 46 0FFjor o

LEGISLATIVE RULES SECher ! oF Shania
ENVIRONMENTAL QUALITY BOARD S TATE
SERIES 1
REQUIREMENTS GOVERNING WATER
QUALITY STANDARDS

§46-1-1. General.

1.1. Scope. -- These rules establish requirements governing the discharge or deposit of
sewage, industrial wastes and other wastes into the waters of the State and establish water quality
standards for the waters of the State standing or flowing over the surface of the State. It is
declared to be the public policy of the State of West Virginia to maintain reasonable standards of
purity and quality of the water of the State consistent with (1) public health and public enjoyment
thereof; (2) the propagation and protection of animal, bird, fish, and other aquatic and plant life;
and (3) the expansion of employment opportunities, maintenance and expansion of agriculture
and the provision of a permanent foundation for healthy industrial development. (See W. Va.
Code § 22-11-2.)

1.2. Authority. -- W, Va. Code §22B-34

1.3. Filing Date. -- October 18, 1999

1.4. Effective Date. --
§46-1-2. Definitions.

The following definitions in addition to those set forth in W. Va. Code §22-11-3, shall
apply to these rules unless otherwise specified herein, or unless the context in which used clearly
requires a different meaning:

2.1. "Board" is the Environmental Quality Board.

2.2. "Chief" is the Chief of the Office of Water Resources of the West Virginia Division
of Environmental Protection.

2.3. "Conventional treatment" is the treatment of water as approved by the State Health
Department to assure that the water is safe for human consumption.

2.4. "Cumulative” means a pollutant which increases in concentration in an organism by



successive additions at different times or in different ways (bio-accumulation).

2.5. "Designated uses" are those uses specified in water quality standards for each water
body or segment whether or not they are being attained. (See section 6.2.)

2.6, "Dissolved metal” is operationally defined as that portion of metal which passes
through a 0.45 micron filter,

2.7. "Bxisting uses" are those uses actually attained in a water body on or after
November 28, 1975, whether or not they are included in the water quality standards.

2.8. The "Federal Act” means the Clean Water Act (also known as the Federal Water
Pollution Control Act) Public Law 92-500, as amended by Public Law 100-4, 33 U.S.C. 1251, et

seq.

2.9. "High quality waters" are those waters whose quality is equal to or better than the
minimum levels necessary to achieve the national water quality goal uses.

2.10. "Intermittent streams” are streams which have no flow during sustained periods of
no precipitation and which do not support aquatic life whose life history requires residence in
flowing waters for a continuous period of at least six (6) months.

2.11. "Outstanding national resource waters” are those whose unique character,
ecological or recreational value or pristine nature constitutes a valuable national or State
resource.

2.12. "Natural” or "naturally occurring” values or "natural temperature” shall mean for all
of the waters of the State:

2.12a. Those water quality values which exist unaffected by -- or unaffected as a
consequence of -- any water use by any person; and

2.12b. Those water quality values which exist unaffected by the discharge, or
direct or indirect deposit of, any solid, liquid or gaseous substance from any point source or non-

point source.

2.13. "Non-point source” shall mean any source other than a point source from which
pollutants may reach the waters of the State.

2.14. "Persistent" shall mean a pollutant and its transformation products which under
natural conditions degrade slowly in an aquatic environment.

2.15. "Point source" shall mean any discernible, confined and discrete conveyance,



including, but not limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure,
container, rolling stock or vessel or other floating craft, from which pollutants are or may be
discharged. This term does not include agricultural stormwater discharges and return flows from
irrigated agriculture.

2.16. "Representative important species of aquatic life" shall mean those species of
aquatic life whose protection and propagation will assure the sustained presence of a balanced
aquatic community. Such species are representative in the sense that maintenance of water
quality criteria will assure both the natural completion of the species’ life cycles and the overall
protection and sustained propagation of the balanced aquatic cornmunity.

2.17. The "State Act" or "State Law" shall mean the West Virginia Water Pollution
Control Act, W. Va. Code §22-11-1.

2.18. "Total recoverable” refers to the digestion procedure for certain heavy metals as
referenced in 40 CFR 136, as amended June 15, 1990, Guidelines Establishing Test Procedures
for the Analysis of Pollutants Under the Clean Water Act.

2.19. "Trout waters" are streams or stream segments which sustain year-round trout
populations. Excluded are those streams or stream segments which receive annual stockings of
trout but which do not support year-round trout populations.

2.20. "Water quality criteria” shall mean levels of parameters or stream conditions that
are required to be maintained by these regulations. Criteria may be expressed as a constituent
concentration, levels, or narrative statement, representing a quality of water that supports a
designated use or uses.

2.21. "Water quality standards" means the combination of water uses to be protected and
the water quality criteria to be maintained by these rules.

2.22. "Wetlands" are those areas that are inundated or saturated by surface or
groundwater at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Wetlands generally include swamps, marshes, bogs and similar areas.

2.23. "Wet weather streams" are streams that flow only in direct response to precipitation
or whose channels are at all times above the water table.

$46-1-3. Conditions Not Allowable In State Waters.
3.1. Certain characteristics of sewage, industrial wastes and other wastes cause pollution

and are objectionable in all waters of the State. Therefore, the Environmental Quality Board
does hereby proclaim that the following general conditions are not to be allowed in any of the



waters of the State.

3.2. No sewage, industrial wastes or other wastes present in any of the waters of the State
shall cause therein or materially contribute to any of the following conditions thereof:

3.2.a. Distinctly visible floating or settleable solids, suspended solids, scum, foam
or oily slicks;

3.2.b. Deposits or sludge banks on the bottom;
3.2.c. Odors in the vicinity of the waters;

3.2.d. Taste or odor that would adversely affect the designated uses of the
affected waters;

3.2.e. Materials in concentrations which are harmful, hazardous or toxic to man,
animal or aquatic life;

3.2.f. Distinctly visible color;

3.2.g. Concentrations of bacteria which may impair or interfere with the
designated uses of the affected waters;

3.2.h. Requiring an unreasonable degree of treatment for the production of
potable water by modern water treatment processes as commonly employed; and

3.2.i. Any other condition, including radiological exposure, which adversely
alters the integrity of the waters of the State including wetlands; no significant adverse impact to
the chemical, physical, hydrologic, or biological components of aquatic ecosystems shall be
allowed.

$46-1-4. Anti-Degradation Policy.

4.1. Tt is the policy of the State of West Virginia the waters of the state shall be
maintained and protected as follows:

4.1.a. Existing water uses and the level of water quality necessary to protect the
existing uses shall be maintained and protected. Existing uses are those uses actually attained in
the water body on or after November 28, 1975, whether or not they are included as designated
uses within these water quality standards.

4.1.b. The existing high quality waters of the State must be maintained at their
existing high quality unless it is determined after satisfaction of the intergovernmental



coordination of the State's continuing planning process and opportunity for public comment and
hearing that allowing lower water quality is necessary to accommodate important economic or
social development in the area in which the waters are Jocated. If limited degradation is allowed,
it shall not result in injury or interference with existing stream water uses or in violation of State
or Federal water quality criteria that describe the base levels necessary to sustain the national
water quality goal uses of protection and propagation of fish, shellfish and wildlife and recreating
in and on the water.

In addition, the Board and the chief shall assure that all new and existing point sources
shall achieve the highest established statutory and regulatory requirements applicable to them and
shall assure the achievement of cost-effective and reasonable best management practices for
non-point source control.

4.1.b.1. High quality waters are those waters meeting the definition at
section 2.9 herein.

4.1.b.2. High quality waters include but are not limited to the following:

4.1.b.2.A. Streams designated by the West Virginia Legislature
under the West Virginia Natural Stream Preservation Act, pursuant to W. Va. Code Section 22-
13-5; and

4.1.b.2.B. Streams listed in West Virginia High Quality Streams,
Fifth Edition, prepared by the Wildlife Resources Division, Department of Natural Resources
(1986).

4.1.b.2.C. Streams or stream segments which receive annual
stockings of trout but which do not support year-round trout populations.

4.1.c. In waters which constitute a water of special concern no activities which
result in the reduction of ambient water quality shall be allowed. Waters of special concern
include:

4.1.c.1. All Federally designated rivers under the "Wild and Scenic Rivers
Act” Public Law 95-542 as amended, 16 U.S.C. 1271, et seq .

4.1.c.2. All naturally reproducing trout streams.

4.1.c.3. All streams and other bodies of water in State and National
Forests and Recreation Areas.

4.1.c.4. National Rivers. "National Parks and Recreation Act of 1978."
Public Law 95-625, as amended, 16 U.S.C.1, et seq.



4.1.d. In all cases, waters which constitute an outstanding national resource shall
be maintained and protected and improved where necessary. Outstanding national resource
waters include, but are not limited to, all streams and rivers within the boundaries of Wildemess
Areas designated by The Wilderness Act (16 U.S.C. 1131 et seq.) within the State.

Additional waters may be nominated for inclusion in that category by any interested party
or by the Board on its own initiative. To designate a nominated water as an outstanding national
resource water, the Board shall follow the public notice and hearing provisions as provided in 46
C.SR.6.

4.1.e. All applicable requirements of Section 316 (a) of the Federal Act shall
apply to modifications of the temperature water quality criteria provided for in these rules.

§46-1-5, Mixing Zones.

5.1. In the permit review and planning process or upon the request of a permit applicant
or permittee, the chief may establish on a case-by-case basis an appropriate mixing zone.

5.2. The following guidelines and conditions are applicable to all mixing zones:

5.2.a. The chief will assign, on a case-by-case basis, definable geometric limits
for mixing zones for a discharge or a pollutant or pollutants within a discharge. Applicable
limits shall include, but may not be limited to, the linear distances from the point of discharge,
surface area involvement, volume of receiving water, and shall take into account other nearby
mixing zones. Mixing zones shall take into account the mixing conditions in the receiving
stream (i.e: whether complete or incomplete mixing conditions exist). Mixing zones will not be
allowed until applicable limits are assigned by the chief in accordance with this section.

5.2.b. Concentrations of pollutants which exceed the acute criteria for protection
of aquatic life set forth in Appendix E shall not exist at any point within an assigned mixing zone
or in the discharge itself unless a zone of initial dilution is assigned. A zone of initial dilution
may be assigned on a case-by-case basis at the discretion of the chief. The zone of initial dilution
is the area within the mixing zone where initial dilution of the effluent with the receiving water
occurs, and where the concentration of the effluent will be its greatest in the water column.
Where a zone of initial dilution is assigned by the Chief, the size of the zone shall be determined
using one of the four alternatives outlined in Section 4.3.3 of EPAs Technical Support Document
for Water Quality-based Toxics Control (EPA/505/2-90-001 PB91-127415, March 1991).
Concentrations of pollutants shall not exceed the acute criteria at the edge of the assigned zone of
initial dilution. Chronic criteria for the protection of aquatic life may be exceeded within the
mixing zone but shall be met at the edge of the assigned mixing zone.

5.2.c. Concentrations of pollutants which exceed the criteria for the protection of
human health set forth in Appendix E shall not be allowed at any point unless a mixing zone has



been assigned by the Chief after consultation with the Commissioner of the West Virginia
Bureau of Public Health. Human health criteria may be exceeded within an assigned mixing
zone, but shall be met at the edge of the assigned mixing zone. Mixing zones for human health
criteria shall be sized to prevent significant human health risks and shall be developed using
reasonable assumptions about exposure pathways. In assessing the potential human health risks
of establishing a mixing zone upstream from a drinking water intake, the Chief shall consider the
cumulative effects of multiple discharges and mixing zones on the drinking water intake. No
mixing zone for human health criteria shall be established on a stream which has a seven (7) day,
ten (10) year return frequency of 5 cfs or less.

5.2.d. Mixing zones, including zones of inttial dilution, shall not interfere with
fish spawning or nursery areas or fish migration routes; shall not overlap public water supply
intakes or bathing areas; cause lethality to or preclude the free passage of fish or other aguatic
life; nor harm any threatened or endangered species, as listed in the Federal Endangered Species
Act.

5.2.e. The mixing zone shall not exceed one-third (1/3) of the width of the
receiving stream, and in no case shall the mixing zone exceed one-half (42) of the cross-sectional
area of the receiving stream.

5.2.f. In lakes and other surface impoundments, the volume of a mixing zone
shall not affect in excess of ten (10) percent of the volume of that portion of the receiving waters
available for mixing.

5.2.g. A mixing zone shall be limited to an area or volume which will not
adversely alter the existing or designated uses of the receiving water, nor be so large as to
adversely affect the integrity of the water body.

5.2.h. Mixing zones shall not:

5.2.h.1. Be used for, or considered as, a substitute for technology-based
requirements of the Clean Water Act and other applicable State and Federal laws.

5.2.h.2. Extend downstream at any time a distance more than five times
the width of the receiving watercourse at the point of discharge.

5.2.h.3. Cause or contribute to any of the conditions prohibited in Section
46-1-3.

5.2.h.4. Be granted where instream waste concentration of a discharge is
greater than 80%.

5.2.h.5. Overlap one another.



5.2.h.6. Overlap any Y2 mile zone described in section 7.2.a.2 herein.

5.2.1. In the case of thermal discharges, a successful demonstration conducted
under Section 316(a) of the Clean Water Act shall constitute compliance with all provisions of
this section.

5.2.j. The Chief may waive the requirements of subsections (e) and (h)(B) above
if a discharger provides an acceptable demonstration of:

5.2.j.1. Information defining the actual boundaries of the mixing zone in
question; and

5.2.}.2. Information and data proving no violation of subsection (d) and (g}
above by the mixing zone in question.

5.2.k. Upon implementation of a mixing zone in a permit, the permittee shall
provide documentation that demonstrates to the satisfaction of the Chief that the mixing zone 1s
in compliance with the provisions outlined in subsections (b),(c).(¢) and (h)(B).

5.2.1. In order to facilitate a determination or assessment of a mixing zone
pursuant to this section, the chief may require a permit applicant or permittee to submit such
information as deemed necessary.

§46-1-6. Water Use Categories.

6.1. These rules establish general Water Use Categories and Water Quality Standards for
the waters of the State. Unless otherwise designated by these rules, at a minimum all waters of
the State are designated for the Propagation and maintenance of Fish and Other Aquatic Life
(Category B) and for Water Contact Recreation (Category C) consistent with Clean Water Act
goals. Incidental utilization for whatever purpose may or may not constitute a justification for
assignment of a water use category to a particular stream segnent.

6.1.a. Waste assimilation and transport are not recognized as designated uses.
The classification of the waters must take into consideration the use and value of water for public
water supplies, protection and propagation of fish, shellfish and wildlife, recreation in and on the
water, agricultural, industrial and other purposes including navigation.

Subcategories of a use may be adopted and appropriate criteria set to reflect varying needs
of such subcategories of uses, for example to differentiate between trout water and other waters.

6.1.b. At a minimum, uses are deemed attainable if they can be achieved by the
imposition of effluent limits required under Sections 301 (b) and 306 of the Federal Clean Water



Act and use of cost-effective and reasonable best management practices for non-point source
control. Seasonal uses may be adopted as an alternative to reclassifying a water body or segment
thereof to uses requiring less stringent water quality criteria. If seasonal uses are adopted,
water quality criteria will be adjusted to reflect the seasonal uses; however, such criteria shall not
preclude the attainment and maintenance of a more protective use in another season. A
designated use which is not an existing use may be removed, or subcategories of a use may be
established if it can be demonstrated that attaining the designated use is not feasible because:

6.1.b.1. Application of effluent limitations for existing sources more
stringent than those required pursuant to Section 301 (b) and Section 306 of the Federal Act in
order to attain the existing designated use would result in substantial and widespread adverse
economic and social impact; or

6.1.b.2. Naturally-occurring pollutant concentrations prevent the
attainment of the use; or

6.1.b.3. Natural, ephemeral, intermittent or low flow conditions of water
levels prevent the attainment of the use, unless these conditions may be compensated for by the
discharge of sufficient volume of effluent discharges to enable uses to be met; or

6.1.b.4. Human-caused conditions or sources of pollution prevent the
attainment of the use and cannot be remedied or would cause more environmental damage to
correct than to leave in place; or

6.1.b.5. Dams, diversions or other types of hydrologic modifications
preclude the attainment of the use, and it is not feasible to restore the water body to its original
condition or to operate such modification in a way that would result in the attainment of the use;
or

6.1.b.6. Physical conditions related to the natural features of the water
body, such as the lack of a proper substrate, cover, flow, depth, pools, riffles, and the like,
unrelated to water quality, preclude attainment of aquatic life protection uses.

6.1.c. The State shall take into consideration the quality of downstream waters
and shall assure that its water quality standards provide for the attainment of the water quality
standards of downstream waters.

6.1.d. In establishing a less restrictive use or uses, or subcategory of use or uses,
and the water quality criteria based upon such uses, the Board shall follow the requirements for
revision of water quality standards as required by W. Va. Code §22B-3-4 and Section 303 of the
Federal Act and the regulations thereunder. Any revision of water quality standards shall be
made with the concurrence of EPA. The Board's administrative procedural regulations for
applying for less restrictive uses or criteria shall be followed.



6.2. Category A -- Water Supply, Public. -- This use category shall apply to all waters
of the state unless specifically remove: i

d as indicated in section 7.2.d. herein. This-eategory-is

...... o ‘Lo A met s
- o H

(see section 7.2.a.2. for

additional requirements for category A waters.)

6.3. Category B ~ Propagation and maintenance of fish and other aquatic life. - This
category includes:

6.3.a. Category Bl -- Warm water fishery streams. -- Streams or stream
segments which contain populations composed of all warm water aquatic life.

6.3.b. Category B2 - Trout Waters. - As defined in Section 2.19 (See
Appendix A for a representative list.)

6.3.c. Category B4 - Wetlands. -- As defined in section 2.22; certain numeric
stream criteria may not be appropriate for application to wetlands (see Appendix E).

6.4. Category C -- Water contact recreation. - This category includes swimming,
fishing, water skiing and certain types of pleasure boating such as sailing in very small craft and
outboard motor boats. See Appendix D for a representative list of category C waters.

6.5. Category D -- Agriculture and wildlife uses.

6.5.a. Category D1 - Irrigation. -- This category includes all stream segments
used for irrigation.

6.5.b. Category D2 -- Livestock watering. —- This category includes all stream
segments used for livestock watering.

6.5.c. Category D3 -- Wildlife. -- This category includes all stream segments
and wetlands used by wildlife.

10



6.6, Category E -- Water supply industrial, water transport, cooling and power. -- This
category includes cooling water, industrial water supply, power production, commercial and
pleasure vessel activity, except those small craft included in Category C.

6.6.a. Category E1 -- Water Transport. -- This category includes all stream
segments modified for water transport and having permanently maintained navigation aides.

6.6.b. Category E2 -- Cooling Water. -- This category includes all stream
segments having one (1) or more users for industrial cooling.

6.6.c. Category E3 -- Power production. -- This category includes all stream
segments extending from a point 500 feet upstream from the intake to a point one half (%2) mile
below the wastewater discharge point. (See Appendix C for representative list.)

6.6.d. Category E4 -- Industrial. -~ This category is used to describe all stream
segments with one (1) or more industrial users. It does not include water for cooling.

§46-1-7. West Virginia Waters.

7.1. Major River Basins and their Alphanumeric System. All streams and their
tributaries in West Virginia shall be individually identified using an alphanumeric system as
identified in the "Key to West Virginia Stream Systems and Major Tributaries" (1956) as
published by the Conservation Commission of West Virginia and revised by the West Virginia
Department of Natural Resources, Division of Wildlife (1985).

7.1.a. J - James River Basin. All tributaries to the West Virginia - Virginia State
line.

7.1.b. P - Potomac River Basin. All tributaries of the main stem of the Potomac
River to the West Virginia - Maryland - Virginia State line to the confluence of the North
Branch and the South Branch of the Potomac River and all tributaries arising in West Virginia
excluding the major tributaries hereinafter designated:

7.1.b.1. S - Shenandoah River and all its tributaries arising in West
Virginia to the West Virginia - Virginia State line.

7.1.b.2. PC - Cacapon River and all its tributaries.
7.1.b.3. PSB - South Branch and all its tributaries.

7.1.b.4. PNB - North Branch and all tributaries to the North Branch
arising in West Virginia.

7.1.c. M - Monongahela River Basin. The Monongahela River Basin main stem
and all its tributaries excluding the following major tributaries which are designated as follows:
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7.1.c.1. MC - Cheat River and all its tributaries except those listed below:
7.1.c.1.A. MCB - Blackwater River and all its tributaries.
7.1.c.2. MW - West Fork River and all its tributaries.

7.1.c.3. MT - Tygart River and all its tributaries except those listed
below:

7.1.c.3.A. MTB - Buckhannon River and all its tributaries.

7.1.c.4. MY - Youghigheny River and all its tributaries to the West
Virginia - Maryland State line.

7.1.d. O Zone 1 - Ohio River - Main Stem. The main stem of the Ohio River
from the Ohio - Pennsylvania - West Virginia State line to the Ohio - Kentucky - West Virginia
State line.

7.1e. O Zone 2 - Ohio River - Tributaries. All tributaries of the Ohio River
excluding the following major tributaries:

7.1.e.1. LK - Lit{le Kanawha River. The Little Kanawha River and all
its tributaries excluding the following major tributary which is designated as follows:

7.1.e.1.A. LKH - Hughes River and all its tributaries.

71.e.2. K - Kanawha River Zone 1. The main stem of the Kanawha River
from mile point 0, at its confluence with the Ohio River, to mile point 72 near Diamond, West
Virginia.

71.e.3. K - Kapawha River Zone 2. The main stem of the Kanawha River
from mile point 72 near Diamond, West Virginia and all its tributaries from mile point O to the

headwaters excluding the following major tributaries which are designated as follows:

7.1.e.3.A. KP - Pocatalico River and all its tributaries.

7.1..3.C. KE - Elk River and all its tributaries.

7.1.e.3D. KG - Gauley River. The Gauley River and all its
tributaries excluding the following major tributaries which are designated as follows:
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7.1..3.D.1. KG-19 - Meadow River and all its tributaries.
7.1.e.3.D.2. KG-34 - Cherry River and all its tributaries.
7.1..3.D.3. KGC - Cranberry River and all its tributaries.
7.1.e.3.D.4, KGW - Williams River and all its tributaries.
7.1..3.E. KN - New River. The New River from its confluence
with the Gauley River to the Virginia - West Virginia State line and all tributaries excluding the
following major tributaries which are designated as follows:
7.1.e.3.E.1. KNG - Greenbrier River and all its tributaries.
7.1.e.3.E.2. KNB - Bluestone River and all its tributaries.
7.1.e.3.E.3, KN-60 - East River and all its tributaries.

7.1.e3 E4. K(L)-81-(1) - Bluestone Lake.

7.1.e.4. OG - Guyandotte River. The Guyandotte River and all its
tributaries excluding the following major tributary which is designated as follows:

7. 1l.e4.1. OGM - Mud River and all its tributaries.

7.1.e.5. BS - Big Sandy River. The Big Sandy River to the Kentucky -
Virginia - West Virginia State lines and all its tributaries arising in West Virginia excluding the
following major tributary which is designated as follows:

7.1.e.5.1 BST - Tug Fork and all its tributaries.

7.2. Applicability of Water Quality Standards. The following shall apply at all times
unless a specific exception is granted in this section:

7.2.a. Water Use Categories as described in Section 6.

7.2.a.1. Based on meeting those Section 6 definitions, tributaries or
stream segments may be classified for one or more Water Use Categories. When more than one
use exists, they shall be protected by eriteria for the use category requiring the most stringent
protection.

7.2.a.2. Each segment extending upstream from the intake of a water
supply public (Water Use Category A), for a distance of one half (V2) mile or to the headwater,
must be protected by prohibiting the discharge of any pollutants in excess of the concentrations
designated for this Water Use Category in Section 8. In addition, within that one half (*2) mile
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zone, the Chief may establish for any discharge, effluent limitations for the protection of human
health that require additional removal of pollatants than would otherwise be provided by this
rule. (If a watershed is not significantly larger than this zone above the intake, the water supply
section may include the entire upstream watershed to its headwaters.) Until June 30, 2003, the
one-half mile zone described in this section shall not apply to the Ohio River main channel
(between Brown’s Island and the left descending bank) between river mile points 61.0 and 63.5.

7.2.b. In the absence of any special application or contrary provision, water
quality standards shall apply at all times when flows are equal to or greater than the minimum
mean seven (7) consecutive day drought flow with a ten (10) year return frequency (7Q10).
NOTE: With the exception of section 7.2.c.5 listed herein exceptions do not apply to trout waters
nor the requirements of Section 3.

7.2.c. Exceptions: Numeric water quality standards shall not apply: (See section
7.2.d for site specific revisions)

7.2.c.1. When the flow is less than 7Q10;

7.2.c.2. In wet weather streams (or infermittent streams, when they are dry
or have no measurable flow): Provided, That the existing and designated uses of downstream
waters are not adversely affected;

7.2.c.3. In any assigned zone of initial dilution of any mixing zone where
a zone of initial dilution is required by section 5.2.b herein, or in any assigned mixing zone for
human health criteria or aquatic life criteria for which a zone of initial dilution is not assigned; In
zones of initial dilution and certain mixing zones: Provided, That ali requirements described in
§5 herein shall apply to all zones of initial dilution and all mixing zones;

7.2.c.4. Where lesser quality is due to natural conditions. In such cases
the naturally occurring values shall be the applicable criteria. Provided, That the existing and
designated uses of downstream waters are not adversely affected.

7.2.¢.5. For the upper Blackwater River from the mouth of Yellow Creek
to a point 5.1 miles upstream, when flow is less than 7Q10. naturally occurring values for
Dissolved Oxygen as established by data collected by the dischargers within this reach and
reviewed by the Board and Division of Environmental Protection shall be the applicable criteria.

7.2.d. Site-specific applicability of water use categories and water quality criteria
- State-wide water quality standards shall apply except where site-specific numeric criteria,
variances or use removals have been approved following application and hearing, as provided in
46 C.S.R. 6. (See §8.3 and §8.4) The following are approved site-specific criteria, variances and
use removals:

7.2.d.1. James River - (Reserved)
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7.2.d.2. Potomac River

7.2.d.2.1. Except that a site-specific numeric criterion for
aluminum, not to exceed 500 ug/l, shall apply to the section of Opequon Creek from Turkey Run
to the Potomac River.

7.2.d.3. Shenandoah River - (Reserved)
7.2.d.4. Cacapon River - (Reserved)
7.2.d.5. South Branch - (Reserved)
7.2.d.6. North Branch

7.2.d.6.1 Except that the Stony River downstream from the limit
of the thermal mixing zone (as established by Board Order of 11/20/75) for the Mount Storm
Lake wastewater treatment facility to its confluence with the North Branch of the Potomac River
is exempt from the 5°F above natural temperature rise; however, the maximum temperature
outside the mixing zone shall not exceed 87°F at any time during the months of May through
November and not exceed 73°F at any time during the months of December through April. This
exception shall apply until the successful completion of a study conducted pursuant to section
316(a) of the Federal Clean Water Act or December 31, 1998, whichever comes first.

7.2.d.7. Monongahela River
7.2.d.7.1. Except that flow in the main stem of the Monongahela
River, as regulated by the Tygart Reservoir, operated by the U. S. Army Corps of Engineers, is
based on a minimum flow of 345 cfs at Lock and Dam No. 8, river mile point 90.8. This
exception does not apply to tributaries of the Monongahela River.
7.2.d.8. Cheat River
7.2.d.8.1. Except that the following site-specific numeric criteria
shall apply to the unnamed tributary of Daugherty Run approximately one mile upstream of
Daughterty Run's confluence with the Cheat River: iron not to exceed 3.5 mg/l and selenium not
to exceed 15.24 ug/] and the following site-specific numeric criteria shall apply to Fly Ash Run
of Daugherty Run: aluminum: 888.5 ug/l and manganese: 5 mg/l.
7.2.d.9. Blackwater River - (Reserved)
7.2.d.10. West Fork River - (Reserved)
7.2.d.11. Tygart River - (Reserved)

i5



7.2.d.12. Buckhannon River - (Reserved)
7.2.d.13. Middle Fork River - (Reserved)
7.2.d.14. Youghiogheny River

7.2.d.14.1 Water Use Categories A and E are excluded from the
tributaries of the Youghiogheny River in West Virginia which flow into Maryland.

7.2.d.15. Ohio River Main Stem - (Reserved)
7.2.d.16. Ohio River Tributaries.

7.2.d.16.1. Except that site-specific numeric criteria shall apply to
the stretch of Conners Run (0-77-A), a tributary of Fish Creek, from its mouth to the discharge
from Conner Run impoundment, which shall not have the Water Use Category A and may
contain selenium not to exceed 62 ug/1; and iron not to exceed 3.5 mg/1 as a monthly average
and 7 mg/1 as a daily maximum.

7.2.d.16.2.  Except that a socio-economic variance shall apply
to that segment of Harmon Creek (0-97) from its confluence with the Ohio River to a point 2.2
miles upstream, which shall not have water use Category A designation, and which shall have the
following instream criteria: Free Cyanide 70 ug/l, Daily Maximum; Lead 14 ug/l, Daily
Maximum, Total Phenolic Materials 10 ug/l, Daily Maximum, Zinc 200 ug/l, Daily Maximum,
Temperature 100° F (monitored per Footnote 12 of the permit); Iron 4.0 mg/l, Monthly Average
and 8.0 mg/1, Daily Maximum (monitored per Footnote 12 of the permit}); Fluoride 2.0 mg/l,
Monthly Average and 4.0 mg/l, Daily Maximum (monitored per Footnote 12 of the permit).
Provided, however, that the criteria for Free Cyanide, Lead, Total Phenolic Materials, Zinc,
Temperature and Iron shall not apply, and instead the state-wide criteria for these parameters
shall apply, unless: Weirton Stee] Corporation (1) submits to the Office of Water Resources on or
before May 30, 1999 a report setting forth the water quality of the discharge from Outlet 004 for
these parameters during the period from June 1, 1998 to May 1, 1999; (2) offers proposals for
any appropriate reductions in the above excepted levels; (3) provides an engineering analysis of
potential alternatives for reducing further the concentrations of said parameters in the discharge
toward achieving statewide criteria; and (4) submits to the Office of Water Resources on a semi-
annual basis commencing on December 31, 1997, summary reports on the water quality of the
discharge from Qutlet 004 and the efforts made by Weirton Steel Corporation during the prior six
(6) months to improve the quality of said discharge. These exceptions shall be in effect until
action by the Environmental Quality Board to revise such exceptions or until June 29, 2000,
whichever comes first.

7.2.d.17. Little Kanawha River. - (Reserved)

7.2.d.18. Hughes River - (Reserved)
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7.2.4.19. Kanawha River Zone 1 - Main Stem

7.2.d4.19.1 For the Kanawha River main stem, Zone 1, Water Use
Category A shall not apply; and

7.2.d.19.2. The minimum flow shall be 1,960 cfs at the Charleston
gauge.

7.2.d.20, Kanawha River Zone 2 and Tributaries.

7.2.d.20.1. For the main stem of the Kanawha River only, the
minimum flow shall be 1,896 cfs at mile point 72.

7.2.d.20.2. Except the stretch between the mouth of Little Scary
Creek (K-31) and the Little Scary impoundment shall not have Water Use Category A. The
following site-specific numeric criterion shall apply to that section: selenium not to exceed 62
ug/1 and copper not to exceed 105 ug/1 as a daily maximum nor 49 ug/1 as a 4-day average.
7.2.d4.20.3. Except for Simmons Creek (K-54) from its mouth to a
point 1200 feet upstream to which the following site-specific numeric criterion shall apply: a
maximum daily temperature not to exceed 38°C (100°F) nor a monthly average temperature to
exceed 34°C. This exception shall apply until the successful completion of a study conducted
pursuant to section 316(a) of the Federal Clean Water Act or May 30, 1998, whichever comes
first.
7.2.d.21. Pocatalico River - (Reserved)
7.2.d.22. Coal River - (Reserved)
7.2.d.23. Elk River - (Reserved)
7.2.d4.24. Gauley River - (Reserved)
7.2.d.25. Meadow River - (Reserved)
7.2.d.26. Cherry River - (Reserved)
7.2.d.27. Cranberry River - (Reserved)
7.2.d.28. Williams River - (Reserved)
7.2.d.29. New River - (Reserved)

7.2.d.30. Greenbrier River - (Reserved)
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7.2.d.31. Bluestone River - (Reserved)
7.2.d.32. Bluestone Lake )

7.2.d.32.1. Category E Water Uses are deleted in Bluestone Lake
and temperature rise shall be limited to no more than 3°F above natural not to exceed 81°F at any
time during the months of May through November and not to exceed 73°F at any time during
December through April.

7.2.d.33. East River - (Reserved)
7.2.d.34. Guyandotte River - (Reserved)
7.2.d.35. Mud River - (Reserved)
7.2.d.36. Big Sandy River - (Reserved)
7.2.d.37. Tug Fork River - (Reserved)
§46-1-8. Specific Water Quality Criteria.
8.1. Charts of specific water quality criteria are included in Appendix E.

8.1.a. Specific state (i.e. total, total recoverable, dissolved valence, etc.) of any
parameter to be analyzed shall follow 40 CFR 136, Guidelines Establishing Test Procedures for
Analysis of Pollutants Under the Clean Water Act, as amended, June 15, 1990. (See also Section
7.3 of 47 CSR 10 - National Pollutant Discharge Elimination System (NPDES) Program.)

8.1.b. Compliance with aquatic life water quality criteria expressed as dissolved
metal shall be determined based on dissolved metals concentrations.

8.1.b.1. The aquatic life criteria for all metals listed in Appendix E, Table
2 shall be converted to a dissolved concentration by multiplying each numerical value or criterion
equation from Appendix E by the appropriate conversion factor (CF) from Appendix E, Table 2.

8.1.b.2. Permit limits based on dissolved metal water quality criteria shall
be prepared in accordance with the U.S. EPA document "The Metals Translator: Guidance For
Calculating A Total Recoverable Permit limit From A Dissolved Criterion, June 1996: (translator
document).

8.1.b.3. NPDES permit applications may petition the Office of Water
Resources of the Division of Environmental Protection (OWR) to develop a site-specific
translator consistent with the provisions in this section. The OWR may, on a case-by-case basis
require an applicant applying for a translator to conduct appropriate sediment monitoring through
SEM/AVS ratio, bioassay or other approved methods to evaluate effluent limits that prevent
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toxicity to aquatic life.

8.1.c. An "X" or numerical value in the use columns of Appendix E shall
represent the applicable criteria.

8.1.d. Charts of water quality criteria in Appendix E shall be applied in
accordance with major stream and use applications, Sections 6 and 7.

8.2. Criteria for Toxicants.

8.2.a. Toxicants which are carcinogenic have human health criteria (Water Use
Categories A and C) based upon an estimated risk level of one additional cancer case per one
million persons (10°°) and are indicated in Appendix E with an endnote (*).

8.2.b. A final determination on the critical design flow for carcinogens is not
made in this rule, in order to permit further review and study of that issue. Following the
conclusion of such review and study, the Legislature may again take up the authorization of this
rule for purposes of addressing the critical design flow for carcinogens: Provided, That until
such time as the review and study of the issue is concluded or until such time as the Legislature
may again take up the authorization of this rule, the regulatory requirements for determining
effluent limits for carcinogens shall remain as they were on the date this rule was proposed.

8.3. Variances from Specific Water Quality Criteria. A variance from numeric criteria
may be granted to a discharger if it can be demonstrated that the conditions outlined in
subsections 6.1.b.A - F limit the attainment of one or more specific water quality criteria.
Variances shall apply only to the discharger to whom they are granted and shall be reviewed by
the Board at least every three years. In granting a variance, the requirements for revision of water
quality standards in 46 CSR Series 6 shall be followed.

8.4. Site-specific numeric criteria. The Board may establish numeric criteria different
from those set forth in Appendix E for a stream or stream segment upon a demonstration that
existing numeric criteria are either over-protective or under-protective of the aquatic life residing
in the stream or stream segment. A site-specific numeric criterion will be established only where
the numeric criterion will be fully protective of the aquatic life and the existing and designated
uses in the stream or stream segment. The site-specific numeric criterion may be established by
conducting a Water Effect Ratio study pursuant to the procedures outlined in EPAs "Interim
Guidance on the Determination and Use of Water-Effect Ratios for Metals” (February 1954);
other methods may be used with prior approval by the Board. In adopting site-specific numeric
criteria, the requirements for revision of water quality standards set forth in 46 CSR 6 shall be
followed.

$46-1-9. Establishment Of Safe Concentration Values.
When a specific water quality standard has not been established by these rules and there
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is a discharge or proposed discharge into waters of the State, the use of which has been
designated a Category B1, B2, B3 or B4, such discharge may be regulated by the chief where
necessary to protect State water through establishment of a safe concentration value as follows:

9.1. Establishment of a safe concentration value shall be based upon data obtained from
relevant aguatic field studies, standard bicassay test data which exists in substantial available
scientific literature, or data obtained from specific tests utilizing one (1) or more representative
important species of aquatic Jife designated on a case-by-case basis by the chief and conducted in
a water environment which 1s equal to or closely approximates that of the natural quality of the
receiving waters.

9.2. In those cases where it has been determined that there 1s insufficient available data to
establish a safe concentration value for a pollutant, the safe concentration value shall be
determined by applying the appropriate application factor as set forth below to the 96-hour LC 50
value. Except where the chief determines, based upon substantial available scientific data that an
alternate application factor exists for a pollutant, the following appropriate application factors
shall be used in the determination of safe concentration values:

9.2.a. Concentrations of pollutants or combinations of pollutants that are not
persistent and not cumulative shall not exceed 0.10 (1/10) of the 96-hour LC 50.

9.2.b. Concentrations of pollutants or combinations of pollutants that are
persistent or cumulative shall not exceed 0.01 (1/100) of the 96-hour LC 50.

9.3. Persons seeking issuance of a permit pursuant to these rules authorizing the
discharge of a pollutant for which a safe concentration value is to be established using special
bioassay tests pursuant to subsection 9.1 of this section shall perform such testing as approved by
the chief and shall submit all of the following in writing to the chief:

9.3.a. A plan proposing the bioassay testing to be performed.

9.3.b. Such periodic progress reports of the testing as may be required by the
chief.

0.3.c. A report of the completed results of such testing including, but not limited
to, all data obtained during the course of testing, and all calculations made in the recording,
collection, interpretation and evaluation of such data,

9.4, Bioassay testing shall be conducted in accordance with methodologies outlined in
the following documents: U.S. EPA Office of Research and Development Series Publication,
Methods for Measuring the Acute Toxicity (EPA/600/4-90/027F, August 1993, 4th Edition) or
Short Term Methods for Estimating Chronic Toxicity of Effluents and Receiving Waters to
Freshwater Organisms (EPA/600/4-89/001), March 1989; Standard Methods for the Examination
of Water and Wastewater (18th Edition)}; or ASTM Practice E 729-88 for Conducting Acute
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Toxicity Tests with Fishes, Macroinvertebrates and Amphibians as published in Volume 11.04 of
the 1988 Annual Book of ASTM Standards. Test waters shall be reconstituted according to
recommendations and methodologies specified in the previously cited references or
methodologies approved in writing by the chief.
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APPENDIX A
CATEGORY B-2 - TROUT WATERS

This list contains known trout waters and is not intended to exclude any waters which meet the definition in
Section 2.16.

River Basin County Stream

James River
J Monroe South Fork Potts Creek

Potomac River

P Tefferson Town Run

P " Rocky Marsh Run

P Berkeley Opequon Creek

P ! Tuscarora Creck (Above Martinsburg)
P ) Middle Creek (Above Route 30 Bridge)
P ! Mill Creek

p " Hartland Run

P " Mill Run

p " Tillance Creek

P Morgan Meadow Branch

PS Jefferson Flowing Springs Run {Above Hatllown)
PS " Cattail Run

PS " Evitt's Run

PS " Big Bullskin Run

Ps ! Long Marsh Run

PC Hampshire Cold Stream

PC ! Edwards Run and Impoundment
PC " Dillons Run

PC Hardy Lost River

pC " Camp Branch

PC " Lower Cove Run

PC " Moores Run

PC ! North River (Above Rio)

PC " Waites Run

PC " Trout Run

PC " Trout Pond {Impoundment)

PC ) Warden Lake (Impoundment)
PC " Rock Cliff Lake (Impoundment)
PSB Hampshire Mill Creek

PSB ! Mill Run

P5SB Hardy Dumpling Creek

PSB Grant-Pendleton North Fork South Branch

PSB Grant North Fork Lunice Creek

PSB " South Fork Lunice Creek

PSB " South Mill Creek (Above Hiser)
PSB " Spring Run

PSB Pendleton Hawes Run (Impoundment)
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PSB
PSB
PSB
PSB
PSB

PNB
PNB
PNB
PNB
PNB

Monongahela River
M

MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC
MC

MC
MC
MC

MW
MW

MT
MT
MT
MT

MT

Monongalia-Marion

Monongalia

"

"

Preston

"

Randolph

1t

Harrison
Lewis

Barbour

n

Taylor-Barbour

Preston
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Little Fork

South Branch (Above North Fork)
Senena Creek

Laurel Fork

Big Run

North Fork Patterson Creek

Fort Ashby (Impoundment)

New Creek

New Creek Dam 14 (Impoundment)
Mill Creek (Above Markwood)

Whiteday Creek (Above Smithtown)

Morgan Run

Coopers Rock (Impoundment)
Blaney Hollow

Laurel Run

Elsey Run

Saltlick Creek

Buffalo Creek

Wolf Creek

Clover Run

Elklick Run

Horseshoe Run

Maxwell Run

Red Creek

Slip Hill Mill Branch

Thomas Park (Impoundment)
Blackwater River (Above Davis)
Camp Five Run

Dry Fork (Above Otter Creek)
Glady Fork

Laure] Fork

Gandy Creek (Above Whitmer)
East Fork Glady Fork (Above C & P
Compressor Station)

Shavers Fork (Above Little Black Fork)
Three Spring Run

Spruce Knob Lake (ITmpoundment)

Dog Run (Pond)
Stonecoal

Brushy Fork (Above Valley Furnace)
Teter Creek Lake (Impoundment)

Mill Run

Tygart Lake Tailwaters (Above Route

119 Bridge)

Roaring Creek (Above Little Lick Branch)



MT
MT
MT

MTB
MTB
MTB
MTR

MTN
MTM

MY

Little Kanawha River

LK
LK

Kanawha river

KE

AR BEREZRGE B

a¥a

KG
KG
KG
KG
KG
KG
KG
KG
KG
KG
KG
KG
KG

Randolph

Upshur-Randolph-Lewis

Upshur
Upshur
Upshur-Randolph

Upshur
Randolph

Preston

Upshur
Upshur-Lewis

Braxion

Webster

Raleigh

Nicholas

Nicholas
Randolph-Webster
Fayette

Nicholas
Greenbrier

Fayette

Nicholas
Greenbrier-Nicholas
Greenbrier
Greenbrier-Nicholas
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Tygart River (Abave Huttonsville)
Elkwater Fork
Big Run

Right Fork Buckhannon River
Buckhannon River {Above Beans Mill)
French Creek

Left Fork Right Fork

Right Fork Middle Fork River
Middle Fork River {(Above Cassity)

Rhine Creek

Leit Fork-Right Fork Little Kanawha River)
Little Kanawha River (Above Wildcat)

Sutton Reservoir

Sutton Lake Tailwaters {Above Route 38/5
Bridge)

Back Fork

Desert Fork

Fall Run

Laurel Fork

Left Fork Holly River

Sugar Creek

Elk River (Above Webster Springs)

Stephens Lake (Impoundment)
Marsh Fork (Above Sundial)

Summersville Reservoir (Impoundment)
Summersville Tailwaters (Above Collison
Creek)

Deer Creek

Gauley River (Above Moust Coal Tipple)
Glade Creek

Hominy Creek

Anglins Creek

Big Clear Creek

Little Clear Creek and Laurel Run
Meadow Creek

Wolf Creek

Cherry River

Laurel Creek

North Fork Cherry River

Summit Lake (Impoundment)

South Fork Cherry River



KGW
KGW

o228 ZEERETED

2

KNG

Pocahontas-Webster-
Nicholas
Pocahontas

Pocahontas
Pocahontas-Webster

Raleigh
Summers
Fayette

Raleigh
Monroe

Fayette

Mercer

Monreoe

Monroe
Greenbrier

"

Greenbrier-Monroe

Greenbrier

"

"

Pocahontas

"

Mercer

Wyoming
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Cranberry River
South Fork Cranberry River

Tea Creek
Williams River (Above Dyer)

Glade Creek

Meadow Creek

Mill Creek

Laurel Creek (Above Cotton Hill)
Pinch Creek

Rich Creek

Turkey Creek

Dunloup Creek (Downstream from Harvey
Sewage Treatment Plant)

East River (Above Kelleysville)
Pigeon Creek

Laurel Creek

Kitchen Creek (Above Gap Mills)
Culverson Creek

Milligan Creek

Second Creek (Rt. 219 Bridge to Nickell's
Milly

North Fork Anthony Creek

Spring Creek

Anthony Creek (Above Big Draft)
Watoga Lake

Beaver Creek

Knapp's Creek

Hills Creck

North Fork Deer Creek (Above Route 28/5)
Deer Creek

Sitlington Creek

Stoney Creck

Swago Creek

Buffalo Fork (Impoundment)

Seneca (Impoundment)

Greenbrier River (Above Hosterman)
West Fork-Greenbrier River (Above the
impoundment at the tannery)

Little River-East Fork

Little River-West Fork

Five Mile Run

Mullenax Run

Abes Run

Marsh Fork
Catnp Creek

Pinnacle creek



BST McDowell Dry Fork (Above Canebrake)
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APPENDIX C
CATEGORY E-3 - POWER PRODUCTION

This list contains known power production facilities and is not intended to exclude any waters as described
in Section 6.6.c.

River Basin County Station Name Operating Company

Monongahela River

M Monongalia Fort Martin Power Station Moenongahela Power

M Marion Rivesville Station Monongahela Power

MC Preston Albright Station Monongahela Power
Potomac Grant Mt. Storm Power Station Virginia Electric &

Power Company

Ohio River

O -Zone 1 Wetzel Hannibal (Hydro}) Ohio Power

o """ Marshall Kamer Ohio Power

o """ ! Mitchell Ohio Power

o " Pleasants Pleasants Station Monongahela Power

o " " Willow Island Station Monongahela Power

o " " Mason Phillip Sporn Plant Central Operating (AEP)

o " " Racine (Hydro) Ohio Power

o " " Mountaineer Appalachian Power Co.

K Putnam Winfield (Hydro) Appalachian Power Co.
K Kanawha Marmet (Hydro) Appalachian Power Co.
K " London {Hydro) Appalachian Power Co.
X " Kanawha River Appalachian Power Co.
K ! John E. Amos Appalachian Power Co.
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APPENDIX D
CATEGORY C - WATER CONTACT RECREATION

'This list contains waters known to be used for water contact recreation and is not intended to exclude any
waters as described in Section 6.4.

River Basin
Shenandoah

Potomac

South Branch

North Branch

Monongalia

Cheat

Stream Code

[#4]

PSB

PSB

ESB
PSB-21-X
PSB-25-C-2
PSB-28
PNB
PNB-4-EE

PNB-7-H
PNB-17

PC

MC
MC
MC-6
MC-12
MSC

MTN

MW

MW-18

Stream
Shenandoah River

Potomac River

" ]

Sleepy Creek &
Meadow Branch
North Fork of
Indian Run

South Branch of
Potomac River

" n

Hawes Run

Spring Run

North Fork South Branch
Potomac River

North Branch of
Potomac River

North Fork

Patterson Creek

Linton Creek

Stoney River-MLt. Storm
Lake

Cacapon River

Cheat Lake/Cheat river
Alpine Lake

Coopers Rock Lake/
Quarry Run

Big Sandy Creek
Shavers Fork

Middle Fork River

West Fork River

Stonecoal Creek/

34

County

Jefferson
Jefferson
Hampshire
Berkeley
Morgan
Berkeley

Morgan

Hampshire
Hardy
Grant
Pendleton
Grant
Grant
Mineral

Grant

Grant
Grant

Hampshire

Monongalia/Preston
Preston
Monongalia
Preston

Randolph

Barbour/Randolph/
Upshur

Harrison

Lewis



Ohio

Little Kanawha

Kanawha

0-2-H

0-2-Q

0-3
0-21

Omi

0G

OG

OGM

LK

KC
KC-45-Q

KNG-23-E-1

Stonecoal Lake

Ohio River

Beech Fork of

Twelvepole Creek/Beech

Fork Lake
East Fork of

Twelvepole Creek/East

Lynn Lake
Fourpole Creek
0ld Town Creek/
McClintic Ponds

Middle Island Creek/
Crystal Lake

Guyandotte River

Guyandotte River/
R. D. Bailey Lake

Mud River

Little Kanawha River/
Burnsville Lake

Kanawha River

Unnamed Tributary
Krodel Lake

Coal River
Stephens Branch/
Lake Stephens

Elk River

Sutton lake
New River
Little Beaver Creek

Greenbrier River

Little Devil Creek/
Moncove Lake

35

Brooke/Cabell/
Hancock/JTackson/
Marshall/Mason/
Ohio/Pleasants/
Tyler/Wayne/Wood/
Wetzel

Wayne

Wayne

Cabell
Mason

Doddridge

Cabell
Wyoming

Cabell

Braxton

Fayette/Kanawha/
Mason/Putnam
Mason

Kanawha
Raleigh

Kanawha/Clay/
Braxton/Webster/
Randolph
Braxton

Fayette/Raleigh/
Summers
Raleigh

Greenbrier/Pocahontas/

Summers

Monroe



KNG-28
KING-28-P

KNB

KG
KG

KGW

Anthony Creeck
Meadow Creek/
Lake Sherwood

Bluestone River/
Bluestone Lake

Gauley River
Gauley River/

Summersville Lake

Williams River

36

Greenbrier
Greenbrier

Summers

Webster
Nicholas

Webster
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APPENDIX E

TABLE 2

Conversion Factors

Metal Acute Chronic
Arsenic (HI) 1.000 1.000
Cadmium 1.136672-[(In hardness)(0.041838)] | 1.101672-[(1n hardness){(0.041838)]
Chromium(VI) 0.982 0.962
Copper 0.960 0.960
Lead 1.46203-[(In hardness)(0.145712)] 1.46203-[(In hardness)(0.145712)]
Nickel 0.998 0.997
Silver 0.85 N/A
Zinc 0.978 0.986
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ORIGINAL

BEFORE THE ENVIRONMENTAL QUALITY BOARD
STATE OF WEST VIRGINIA

Transcript of the public hearing held on Monday, the
29th day of November, 1999, at 1615 Washington Street,
" East, Second Floor Conference Room, Charleston, West
Virginia, commencing at 7:00 p.m., regarding 46 CSR 1,

Requirements Governing Water Quality Standards.

BEFORE: DONALD C. TARTER, Chairman
EDWARD M. SNYDER, Co-Chairman

CHARLES R. JENKINS, Member

" STAFF:
LIBBY M. CHATFIELD, Technical Adviser
REBECCA S. CHARLES, Legal Adviser

MELISSA CARTE, Clerk
DATE: DEC. 27’ 1939

NINETY DAYS FROM THE ABOVE DATE THE

TAPES OF THIS MATTER WILL BE ERASED
SO THAT THEY MAY BE REUSED UNLESS
WE HEAR FROM YOU INDICATING YOUR

REASONS WHY THIS SHOULDN'T BE DONE.

JANET T. SURFACE

145 BELLE ACRES

SCOTT DEPOT, WV 25560
PHONE (304) 757-0622 757-4251







Wayne Appleton,

West Virginia Manufacturers Association

See Attachment No. 1

Larry Emerson,
Arch Coal

Wendy Radcliff

Judy Redd,

West Virginia Highlands Conservancy

See Attachment No. 2
Tom Rodd

Kathy Beckett,
West Virginia Chamber of Commerce
See Attachment No. 3

Ann Bradley,
Weirton Steel
See Attachment No. 4

Pam Moe-Merritt,
West Virginia Rivers Coalition
West Virginians for Clean Water
See Attachment No. 5

Mary Kuo, Environmental Scientist
U. S. EPA Region IIT
See Attachment No. &

Doyle Coakley

Tiff Hilton,
Working on People's Environmental

Concerns

10

13

16

17

21

25

25

30

33

34




S ERS (conti d
Scott Goldman, 41
West Virginia Ccal Association

West Virginia Mining and Reclamation Assoc.
See Attachment No. 7

NDEX OF WRITTEN S TEMENTS
Sign~in Sheet - See Attachment No. 8
Allegheny Power - See Attachment No. 9
American Electric Power - See Attachment No. 10
Century Aluminum - See Attachment No. 11

West Virginia Bureau for Public Health -
See Attachment No. 12
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CHAIRMAN TARTER: The Board wanhts to welcome
you to our public hearing tonight and we begin with
Public A use category.

Let me introduce, for those that
might not know, the members of the Board and staff.

Melissa Carte is our clerk of the
Board and doing a super job for us.

Becky Charles is our attorney and
tries to keep our lawyering straight.

And Libby, I started to say McIntyre,
as I knew her, Libby Chatfield who is our technical
adviser.

On my right is our co-chair,

Ed Snyder, from the eastern panhandle, Shepherd

College.
And not driving home tonight, I hope.
DR. SNYDER: No. No way.
CHAIRMAN TARTER: And a new grandpa as of
about-- How long?
DR. JENKINS: Less than twenty-four hours.
CHAIRMAN TARTER: Doctor Bob Jenkins,

professor emeritus from WVU and a proud grandparent
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again tonight.

I'm Don Tarter, co-chair of the
Board. And all I can say is Go Herd for those of us
out there who are hoping to break the top ten.

(WHEREUPON, a discussion

was had off the record.)

CHATRMAN TARTER: Libby, would you give us
some background and we'll just go right into this,

MS. CHATFIELD: Sure. We are here to take
comments tonight on the emergency rule that was filed
on October 18th.

As Doctor Tarter stated, the changes
that have been proposed deal with the Public A use
category. And the Board, in this emergency rule, has
clarified that the Public A use category applies to all
streams throughout the state. And they, the Board,
decided to do that on an interim basis. and when the
Bureau for Public Health completes their delineation of
some of the critical concerns, the Board will be
looking to those delineations to potentially amend the
application of use category.

So that's what we're taking comments
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on tonight.

CHATIRMAN TARTER: Do we have some volunteers
or do we have a list that we can--

DR. JENKINS: Is the list still moving?

MS. CHATFIELD: While we're waiting for it,
I'll remind everybody that the deadline for submitting
written comments will close on Monday, December 6th.

So we have provided a period of time for anyone wishing
to follow up with written comments to do so. And the
Board will probably be looking at these comments,
discussing them at our December meeting.

DR. JENKINS: Maybe we should find out if
somebody just wandered in out of the cold and hasn't
really had an opportunity to read this. Are copies
available anywhere?

MS. CHATFIELD: Yes. We can get you a copy.

The changes really clarify that the
use applies to all streams of the state. The existing
language has been removed, and one statement addressing
the application of the use category has been included
in Section 7 of the rule, I believe, 6.2.

And copies are available. We haven't




10

11

12

i3

14

15

16

17

18

19

20

21

22

made any copies for here tonight but we could run
upstairs and do that.
DR. JENKINS: If anybody wants them.
CHATRMAN TARTER: Does anybody need a copy?
A VOICE: I need a copy.
DR. JENKINS: Why don't we get a count.
Everybody that wants a copy get a hand up in the air

and hold it there for a little bit.

(Pause.)
DR. JENKINS: I think I saw six hands.
DR. SNYDER: It's been a long day, but I

think I see the same number.
CHAIRMAN TARTER: With that in mind then,
I'm just simply going to go down through the list here.
Wayne Appleton.
MR. WAYNE APPLETON: Thank you.

I'm Wayne Appleton speaking on behalf
of the Manufacturers Association. I'm going to read my
comments tonight so that there is no guestion as to my
meaning or intent.

In 1998, the West Virginia

Legislature mandated the Environmental Quality Board to
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study and justify the rationale for designating all the
state's waters as Category A public drinking waters.
Rather than performing any studies or analyses to
determine whether it is indeed appropriate to continue
to protect uses which do not exist, the Board has
chosen to retain this designation despite an awareness
of the problems that this can cause.

The Board 1s aware that there are
serious problems with designating all of the state's
waters as Public A. The Board is aware of the
differences that exist between the Water Quality
Standards for drinking waters and those designed to
protect aquatic life. The Board is aware of specific
health problems, such as manganese, where the
application of the human health criteria would require
treatment which would be very detrimental to the
downstream agquatic life and which would degrade water
guality substantially.

In designating all of the state's
waters as Category A, the Board appears to be ignoring
or underestimating the implications of their actions.

By designating waters which have no drinking water uses
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as drinking water, the Board has arbitrarily determined
that some of these waters will be designated as
impaired for that nonexistent use. This is despite the
fact that these streams have vibrant, healthy aguatic
systems and that no one is using these streams for
pectable water.

The implication of defining these
streams as impaired is that these streams will then be
inappropriately listed on the 303(d) list as impaired
waters when in fact they are healthy. This then
implies that a total maximum daily load, or TMDL, will
have to be established and corrective action to fix a
nonexistent problem will have to be taken.

The West Virginia Manufacturers
Assoclation strongly supports identifying those streams
which are truly impaired and taking corrective action
to remediate specific problems. We do not believe that
West Virginia has the resources to do unnecessary TMDLs
or to remediate problems which exist only because the
Board's decision protects nonexistent uses,

The West Virginia Manufacturers

Association does not believe that the Board has met the
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mandate of the legislature to explain and justify
designating all of the state's waters as Category A.
WVMA is unaware of any use attainability analyses which
have been done or any other technical, significant
technical studies done by the Board's staff which
support this designation.

WVMA believes that the Board must
either reconsider this arbitrary designation or provide
the regulated community with a well defined and
practical means to change the designation for specific
waters. If these issues are not adequately addressed
by the Board, the WVMA will find it necessary to take

these issues to the legislature in the upcoming

session.
Thank you.
And I have provided you with written
copies.
CHATRMAN TARTER: Thank you.
Larry Emerson from Arch Coal.
MR. LARRY EMERSON: Thank yvou for this
opportunity to speak. And T will make my comments

specifically to the manganese criteria and the
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importance that this issue has presented in the coal
industry. All I wanted to do is make a couple of
points with respect to the problems associated for
treating for manganese down to a one-point-o-part-per-
million effluent limit, which as I understand it would
be the Public A level.

Manganese, as many of you know, is
difficult to get out of solution. It doesn't
precipitate out of solution until it reaches a pH of
approaching ten. And as a result of that, there are
some problems just with chemically treating to meet a
one-point-o-milligram-per-liter limit. What we have
found in our work in treatment of manganese,
particularly in remote areas where there's -- we're
literally miles from a source of electricity, they're
hard to get to, they're in areas that you have to drive
a long way through narrow roads, subject to vandalism,
all of those types of things, that there are ways to
treat these sources to an effluent limit that is above
one, but still protects aguatic life, takes care of any
dissolved iron that might be in the effluent, keeps the

pH in an acceptable range, that protects aquatic life
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but, however, would not meet one-point-o. It would be
a little bit above that.

My suggestion is that the Board take
these things into account. These kinds of things, in
order to meet a one-point-o-part-per-million manganese,
there is a cost involved in that; not just in dollars
spent by the coal industry, but it impacts on the
environment.

Things happen out in the real world.
We cannot put a fence around all these sites and keep
people out. People come in uninvited. They mess with
these treatment systems. We had a situation in Boone
County where four-thousand dollars of equipment was
just picked up over the weekend and thrown into the
pond. These things happen. We Jjust can't keep them
out.

S50 what does all of this mean? No
one 1is talking about not treating. We are talking
about treating to the best effluent possible to protect
the aquatic 1life, to maintain the health of the stream,
but vet would be something more than one-point-o-part-

per-million manganese.
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We would suggest that the Deard tak
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these issucs into account so that the hest effluenlt is

discharged in the wabters of the stale and noc
necessarily drinkable.
Thank you very much.
CHARTREMAN TARTER: Tnank you, Larvry.

M5. WENDY RADCLIFR: rotually T ihink I w

as

next . I signed up, but T didn't know we were supnosed

CHATRMAN TARTER: Olkay. Wandy Radcliff.
ME. WRNDY RADCLIVE: My nawme: g
Wendy Radclliff. &nd I'n here as a citizen. I guess we

all

)
o
0]
.

L ! g

I Just wanbted bo respond te sonme of
the things thet Wayne Appleton was saying in terms of
the assumption that waters of the state, neoi all wale

)

oL

the stete are belng vsed as public drinking water
supplics.
From 19224 to 1998 in my role as an

environmental

advocate abt DEP, I held a seriesgs of Lou

meelings around the state in which we opened up to th

public to cone in and tall to us, the LEP, abovt how

rs
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they, wec're doing our job, what were sowme of the
conditions they were facing. aAnd I was amazed at The
Lime because I was under the same assumpition that Wayue
was, that nobody uses the water directly ouit of the
stream or the river or whatever ii wight be, whatever
size the wahber body is. And alt evelry wmeeting that we
held, we had pesople shaow up that talked about how thevy

were taking watexr out of the stream and using it. So I

wothint's lwportant. We may 41

-
la.
—
P

Tl

o

here in Charleston
o

oy An o nice Tancy bowes and tall about how nobody

vaes waler right oult of the gtream or out of the rivev.

Whether il's right, wrong, or indiflfevent, people do
it.
And so the resgponsibillity of this

Board and the DEP permlitting agency is to protect the
waler guality and the public health. I think thet vyou
can't overlook the Faci that whether we all like to
Lhink everyone's on a public water supply andé has lice
cloan water, we have to vrecognize that people aran'l.

We also found this when we would heve

water cuallity standard worlkshops in a couple of

differens aoeas of Lhe siave and wo wsshed nsople o
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comse out and talk to us. And at those neetings we had
people show up that were Lalling about how they used
the watew, whether it was on thelr gairdens or to Lhe
exuvreme of using it within thelr homes.

S0 I can't stress encuvgh--- I mean

stallistically in terms of the nuubers of people that
are out in the state, 1f Just a few people that came Lo
our meetings, which to me In terws I guess of one-
coipitreightt-nililon peeple that xeside in the state,

ihal of the thousand or so that cowe to Lhe reetings

over Those TOoVWY yeoars, (hele was a pevyaenioge of then
that did use the water directly out of the stream. 1
think when you look at that in terms of percentages, it
gevs Lo he prelty high.

I would alsog say thait in terms of the
nangoanese, T would just-- T encourage and I m alad-—-

Baclk on the Public 2, T'wm sorry, I
Forget to put thalt i1u thoere, but T am glad to seec thatl
ihe Board has addressad that and has decided to

continue Lo have i1¢ in there as all the waters o

Fiy
it
oy
0]

staie are public drinking water.

On the mancaness, I bLirink vou pead
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really resesrch and figure out whether this wouldn't be

a shift from the Industry that wants Lo use the watex,
whether it's within mining or how ever iv is in teius

of treating it, over to the water supplies that are out
there, the small operateors and how it may affect then
when they go to treat the water supplies for public use
if they were not shifting it, where, who might be
trealting the water for the manganese and what affects

it might have on an everyday residential customer.

20 those ave Jusot a couple of

thoughts and scowz observations Thalb Live had.
CHATRMAN TARTER: Thanls you.

If I miss somcone, we'll catcoh you at
the end.

Judy Rodd with the West Vivginia
Highlands Conservancy.

M&. JUDY RODD: Hi. I'm Judy Rodd, vice

president of the West Virginia fighlands Conservancy.

I'm just here with some gencral
comuents. I think numerous survevs acrass the nalion
and in West Virginia have shown that one of the

Torewosl envizonwental concerns of p

®

owple e & oolooaea




\_\‘!

15

TG

with clean water. And I think thalt when vou do these
telepbone polls and mailings, that's what's top of the
liwt of envirveoumental concerns.

1 think it's wonderful that Weskh
Virginia 1g aiming Lo have the waters of all its rivers
ana streans be drinkable. 1 think this bodes well for
our tourism industry that we're looling to gel back to
a more pristine era and stand for Wild, Wonderful West
Virginia. And 1 think people will floch to the stato
as we iwnlement these standards. We applauvd you ok
going to thisg ligh level.

I think there is a deep concern about
manganese which is asscciated with heavy metals and
needs to be denlt with and not kind of sovt of brushed
aside.

Thank vyou.

CIHATEMAI TARTER: Thanl vou.

Tom Rodd.

MR. TOM RODD: My name is Tom Rodd and I'm
nere as a citizen. I for many vears worked on mins

drainage issues in northern West Virginia on behalf? of

-

a lot of different ciiizens groups up there. ITin
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familiar with the regqulatory and water qguaiitv issues
ithat face the folks up in the northern, above ihe
hinge, as it were, where things like the Fairmont pool
and the explosion of mine-affected watevrs and the
groundwater are going to be huge issues Ffaor generations
To o come up there, many generacions Lo come, as those
mines that are being abandoned £ill up with water and
the water starts Lo pesrcolate up and the groundwater
1% 1l affected and the stresus asg wall, not Juesrt
Frowm exisling wine sites but as part of a generval
eftect apon tUhe groundwater in norihern Wesl Viiginia.
ITt's a huge issue thal we're just beginning Lo see
develop in that area.

And I hope the Board is thinlking in
those terms when it's talking aboub setting stream
guality standards for the State of Weslt Vicginia
because it's aoplying to an area where we're facling
Just an immense problew, the scope of which we don't

really even undearstand at this time. Te's uncarialn,

Put T em glad that the Board agalin is taking & strong

stand for saying that all water necds Lo meet drinking
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T would point out that even if
households don't necessurily draw water from streamns,
lots of agriculturalists do. Lots of farms do. Many
people in this droughi that we've just had, the only
place their cattle could get water when springs dried
up was in streams. There are Jjust so many folks who
rely upon that for thelr living and Lfor their
livelihood. They don't want their cattle or their
sltock drinking polluted waber any wore than they want

se Grinking i1 themrelves.

—-
c
—
g

-

Ore ol tThe things thait T learned
about manganese from ny colleaque, Richard DiPretoro,
the hydrogeclogist with whom 1 worked for about ten
years, T asked hiw, L =said, "Well, what is the problen
with this mangenese; wby do they treal for mangancse,
Richard?" "Trying Lo get a simple answer Lo the
sitvation.

He zaid, "Well, ilb's not the humnan

+

18 an

o}

hecl)th aspects of manganese; it's that manganes
indicator for heavy metals; that if manganese is
removed frowm solution, you can he pretty sure that

voutye takioyg cave of the heavy apetals that oo iuvo the
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food chain that could be deposited upon the botloms of
glireamns and those sorts of things. If vou get ihe

manganese out ou've done what's necessar to
- ! .

~
b
)
.
T

those cothers out.®

And those are very difficult 1o test
Foi. Al very small levels, they're hard to Lest for.
And so I think that 1f vou're really looking at the
manganese standard, and 1 believe that he told me that
SMORA was passed, the Surface Mine Control
Reclanmation Aot dn 1977, that there was a decisior Lo
eglablish a manganese slandard, refer 1o a MeNngallesea
stendard, the human health standard for manganese,
beceause it was thought, well, that's just a shortcut
way ol dealing with the water quality affects wilh
respect toe lead, cadmium, all sort of metals which
exist in very lrace amounts in the overburden of mining
and which are leached out by acid mine drainage in

e -

ave amounts and concentrated in the drainage Fron

2

mineu.

So not pretending to he a chemist or

a bioleglist or anything like that, but just sharing

vty vou whol T've heaerd Frow a verzol iu whon T have
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great confidence in the integrity of whal he would tell
me about these things, I believe that manganese is a
strong indicator, and was thought by regulators when
they set {lhese standards to be an indicestor for things
that are far more serious. And the guestion is: Do we
wvant those cgoing into the food chain; do we want then
going into the aguatic food chain; or, do we wanit them
o be removed as part cf the treatwment process?

So I'm just pointing cut, suggesting
ibet Lhe lssue probably goes a 1little it bayond
wanganesae.

Thanks.

CHAITREMAN TARTER: Thank vou.

Kathy Beckett, West Virginia Chanber
and Jackson and Kelly.

MSs. EKATHY BECKLTT: There are soms written
copies of my statement.

My name 1s Kethy Becketlt of the law
firw of Jackson and Relly. LPm heire tonight to prescnt
a statement on behalf ol the West Virginisa Chawbaer of

Comneroe.,

The Rnvirvopmnental Quality Boacd lins
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elected vo designate all waters of the state as
Category A drinking waters in the form of an emergency
rule which is also slated to become a firal rule. The
Environmental Quality Beard was directed by the
legislature in March of 1929 to review, revise, and
prepose within the statvitory deadline of October 30Lh
of this year, emnergency and legislative rules to
address the interpretive differences regarding
designation o Category & waters and analyze the need
for distance prohibitors for the policies of public
drinking weiter intake. Althovgh Lhe Board has
dedicatled portions of its meetings, as well as tine for
public hearings, it's not apparent that it has given
appropriate consideration to the impacts of the
decision that it has made.

Although the Beoard historically has
received lengthy comments Ffrom the Wesbt Virginiae
Chamber, as well as from other trade organizations and
individual companies demgcribing the inherenc regulatory
difticulties of designating all of the state's waters
an Calegory A waters, Lthe Board has elected to adopt

4

tlie stalewide desigrnetion. Thig bvoad brush approach
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creates a legal generalization that takes reality and
turne it on its head. Waters uvon which there are no
drinking water uses are now designated as such without
having undergone even the {irst analytical assessuent
ol actual uses. What is gained by creating this
fiction is a water gquality criteriz goal that would
make all water bodies appropriale for human consumption
after conventional treatment. It is well for the
public to be educated on this very imporicent detail.
Just by designating all waters as drinking water supply
does not mean the public is free 1o sip a teacup full
of West Virginia's waters and expect those waters to be
protablea.

Another significant fictien that is
created by tThe Board is that walers that fail to meet
Category A criteria, whether or not there is a public
water intake, will be subject to TMDL zunalysis and
development, as Wayne Rppleton described ta you in
cdetall. With each laver of regulatiou, the myth Jrows
larger and larger and more and more rescurce intensive.

The Chamber strongly urges cthe Board

to withdraw this rule and provide a repory to the




3

7

8

24

legislature detailing the need for additional time.
The EQOB has been confronted with very complex legal and
technical issues this past year as it has worked
tirelessly to address EPA's comments presented in iLhe
last triennial review. The Chamber supports the hard
work the Board has done thus far, but the Chanber is
keenly aware of the outstanding issues that remain
unaddressed. It simply 1s not acceptable to rely on
the stroke ol a broad brush when we are dealing with
important malters =uch as watcr qualicy.

The most famillar episode in this

fiction that creates a Lterrible fact is that which is

escribed by those facilities Lthat will be reguired to

o

treat for manganese to such an extent Lthat agquatic life

will he threalened, if not eliminated.
The Chamber strongly vrges the Board

-

to withdraw the current rule in Tavor of alloceting
appropriate time for all BEoard members to thovroughly
study this issue and arrive at a public policy decision
that will create a regulation that is well founded in

law as well as rTacco.

The Chenker will he Filing more
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1 Gdetailed comments by Monday's deadline. And I thank

2 vou For your time this evening.

3 CHATRMAN TARTER: Thank vyou, Kathy.

4 Did I miss anyone?

5 M3, ANN BRADLEY: I'm Ann Bradley and 1 Jjust

6 have some written comwments to file on behalf of Weilrton

7 Steel. Mark Vignovic apeclogizes for not being able to

8 be here tonight.

3 And T wovld also add that Weirton is
Lo veily concerned ahboubt the econowic ilmplications of the
11 rule, as Lhe cowmments statbe, and believaes that Lhere is
12 a less restrictive approach that is both scientifically
13 and Tactually supportable. And we urge the Board to
1.4 give consideration to that.

15 CHATRMAN TARTER: Thank vou.

16 MS8. PAM MOL-MERRITI: My name is

17 Pam Moe-Merritt and I'wm here this evening representing
14 the West Vivginia Rivers Ccaliticn and alsc the West
19 Virginians for Clecan Water campaign, which is a

20 coalition of ten citizen groups around the state.

21 And we are very pleased te see Lhat
aa tlhie Boawd ig niovosing Lo retaln the definiitlon of
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Cabegory A. That public drinking water category will
or in fact shall, apply to all waters of the state.
And we would certainly like to see this go beyond tha
interim basis that you are proposing currently.

We kelieve that this assureg the
mwaximum degree of protection for all of our state's
surface waters for existing uses and in particular for
those people who currently use the water and in mauy
cases, as Wendy pointed out, are ncet in the system and
e nol zccounted for. And as vou'wve hearvd from me in
the past, T'm cne of those people thalt supplemcrnis our
spring with water that we directly get Lrom our local
river.

We also helieve that it's absolutely
inappropriate to include the language which provides
the exenption Frow manganese, the human health
criterion, for above five miles of a kinown water
source. Of course, it eliminates those potential
sources and people who are using wahter that I talked

about. But it also contradicis the language that

vou're using for a category which proltects all of those

{
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cxisting uses. Bnd in fect, I think that it
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the language of the Clean Water Act that regards
existing uses.

in the letter that we submitted to
you on July 13, 1999, the Clean Water Act gpecifically
states that existing wvses are those that have been
attained at any time since 1975 when the Clean Waler
Act regulations regarding designation were established.
IExisting uses include, one, uses actually being made
whether or nol the level of guality to fully supporti
the uvses exists; and, Lwo, uses Ffor which the level of
cuality has heen attained whether or not the use is
being made.

The Clean Water Ach goes on to state
£latly that existing instream water uses and the level
of water guality necessary to provide and protect the
exlsting uses shall be maintained and protected. And
that's whet we need Lo do.

Unfortunately it's emnbarrassingly
clear whose interest is being considered hevre wiih this
exemnption and who is being catercd to. The summary
here of the proposed changes says the change has heen

ivciuded 1To address concerns raiged by ithe coal
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Industiry regarding the difficulty of meeting the
manganese limit. For those people who use the waters
and streams of West Virginia to make a profit, nmust be
held accountable and to be willing to bear the cosi: of
preserving ithe quaiity of our waters.

And it appears that the coal industry
does not wanlt to be responsible and expend the
resources nccessary to fully trealt for manganese. The
trealbment that they're currently taelking about I would
consider a partisl treatment because thay're saying,
well, it railses the alkeslinity of the receiving sitrean
to a degree that may in fact violate water quality
standards.

There are other treatment optlions
availakle to also reduce the pH, and those should be
fully exploired before we ceonsider altering language for
our uses. And it's the responsiblility of the coal
industry to loock at those and to employ them. Tt's a
problew that c¢an be dealt wilh through Lhe permitting
process, It can be dealt wiih through other Clean
Water Act mechanisns guch as variances but not as &

rroposed languadge change to desiconated uces.
AT =i ,] ] (‘ﬁ
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The burden of proof and the Ttreatment
responsibility should not be shifted o the public.
aAnd the comunon everyday need for clean waber should be
preserved for use now, use in the future. And we have
to remember that potential future use that's there. We
want to have clean water avallable and not to use it
all up, not to pollute it all right now.

Regarding the intention of the Board
Lo consider the zounes of critical concern by the Bureau
of Public Heallh iz, you Lnow, currently asgsessing and
planning to usme, it =2avs that again these zones will be
maintained in the vicinity of public drinking water
intakes. And again this leaves out those people, such
as nyself, who are using water but are not being
sarviced by a public service district or an intake
system. And there has fto be mechanisms to accounyv for
that whether it's via lbhe Bureau of Public Health or
what other, you know, whataver agencies are out there
doing it needs to find a way Lo include these people.

Agaln we appreciate your protective
definition that you've included and we reguest that vou

eliminate the inappropriate, 1 not illegal, language

']
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that would exenmpit wmanganege.
Thank ycu.
CHALRMAN TARTIER: Thank you.
Okay. Mary. Mary is with EPA Region
ITT. Matry Kuo.
MS. MARY KUO: As he said, wmy name is
Mary Kuo. 2And I'm with the Water Protection Division
of EPA, ils Reglon IIT office in Philadelphia. T'n

happy to be in West Vivginia and 1 thank the Board for

¢

having me.

According to the notice, we're here
to discuss the Public A issue. I want to focus more on
the manganese exenption.

Before T begin though, I wanted to
commend the Board on its time and effort in trying to
resolve thig issue. After sitting in on some meetings
and conference calls, 1 recognize that there are sonme
difficulties they have been wrestling with.

And the current language in 8.17.1 is
ona of the disapproved items included in our approval-
disapproval letter of June 1999. And so EPA is pleased

"

vo gee that the Doard i taking aclion in trying to

=
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resolve this disapproval.

Regarding Category A, the waterx
guality standards do not ewplicitly state Lhat all
waters are designated as drinking water supplies. So
in that sense, EPA is pleased also that the current,
there is clarification on the current interpretation.

For manganese, 1 want to take this
opportunity to reiterate some of the main points that
ware discussed during the November 3rd conference call

bhetween vhe Environmenbal Qualitly Board and EPA. The

LrEc point Ls that criteria for the proteciion of

=y
.

human health is needed for all water bodles designated
as drinking water supply. Under the Clean Water Act,

the state ne=ds to adopt the appropriate criteria where
necessary to support the designated uses. Thus, if the

rublic A drinking water supply use is designated to all

iy

walters of the state, Lhen the human health ocriteria for
pollutants, including mandanese, needs to be applied to
all waters as well. Otherwise, the Category A uses is

not being fully supported throughout the state.

(T—ﬁ

The =zeccond poeint is that iLthere ar

already availluble means of limilting an epplicabion of &
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wanganese human health criterion. A revision to this
criterion could be explored through a variance or a use
attainability analyses. And it seews like a lot of the
difficulties in meeting the one-point-o level speaks to
the high cost of treatment invelved. And if that is
the case, EPA regulations do allow for a socioeconomic
varliance which would need to be, would need to
demonstrate that. There iz subkstantial and widespread
social and economic impacts involved. 2and specifically
that would mean that a discharger would demonsirate
that it would ncot be able to afford some of the
necessary pollution reduction or thab in meeting that
level, that c¢ritericn, that there would bhe significant
adverse gocial and econocmic impacts. 2And I want to
also stress that like any other type of variance, =z
socioceconomic variance is temporary and it would need
to he resubmitted on a reqular basis.

Ao T stated earlier, it's inmnportanc
that West Virginia works to resclve this issue. It
seems that the proposed language resulted from the
previously disapproved language in 8.17.1. And so T

extend my sssistauce in trying te work towards a
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criterion that meelt the approval.

Thank you.

CHATRMAN TARTER: Thank you, Mary.
Anyone else?
Yes sir Your name, please.
MR. DOYLE COAKLEY: Doyle Coakley. I'm on
there someplace.
CHAIRMAN TARTER: Okavy .
MR. COARLEY: T'm Doyle Caakley from Webhsier
Connty. ¥ think some of you remember me.
CHATRMAN TARTER: Yes =11,
ME. COAKLEY: I like the Category A, but T'm

very concerned

ares made to
they did to
Creek is -- =
practically
what killed

But we
streams vight

them, Therets

the

the streams

the fish. T

about any exenpilons or exceptions that

coal industry because I've seen what

in Webster County. Laurel

no fish at all in it. Amnos Run s

T can't tell you ithal wangalese is

don't know what kiilled the

lhave about five-- Actually we have sevein

in my neighberhood, there's no fish in

nothing in thewm, as a result of ccal
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companies. I think if they mine coal, they ought to
pay the cost of treating the water.
Thank you.
CHATRMAN TARTER: Thank you.
Anyone else?
MR. TIFF HILTON: My name 1s Tiff Hilton.
T'm with WOPEC, Working on People's Envircnmental
Concerns. And everybody can blame the manganese
problenm on me.
DR. JENKINS: I'm glad to bear we have

somebody to blawme it on.

MR. HILTON: Well, I sovrt of got this all
starited. And I want to apologize because I Tock the
wrong approach. 2And, you know, that's what I've told

sume of these people all along in that the way we

approached this is that we wanted to formulate a

34

protoce) to get relief on manganesea. put the way that

relief came through the NPDES process was to report
orily manganese, which tended to make everyone think
that we just stopped treating for nanganese. And 1
think some people got that impression, where in fact

the protocel ond whal we did, we actually--- And this
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has becen for three vears now. We'wve done testing,
field testing, toxicity testing, benthic testing. And
what we've actvally done is not just not treatea for
manganese, we've breated to the best effluent for the
aquatics. Based on all of this testing, what we've
had, we'wve had streams come back that didn't have Cish
in thewm that now do have fish in them. We'wve had more
sensitive species that are coming back.

So. wvou know, I think I took the
wWrong approach. Tinstead of coming Torward and saying
we neced relief on manganese, what [ shovld have saild
was How about letting us treat tc the best least
toxic effluent thal we possibly can. That has a
positive aspect rather than trying to say, you kXnow,
daon't lel us, we want to get out of treating for
manganeso, Because that's not what we'wve done. And
the people that have beepr involved In this protocal, we
have people that treat to a nine pH, an eight-and-a-
half H. They treat to whatever pH it takes to get the
best guality effluent into that receiving stiean.

and I thought that's what it was all

abaub. lts noc hnesd Lo treat for a on mnanganese;
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it's very simple. The fact is though: TIs that the
best water gquality for the stream? So we keep getting
lost in the confusion on the pendulum back and forth
between, well, because it's the coal industry and they
want it, you know, don't let them have it, or this,
that, or the other. I really don't care about that.
T'm in for doing the right thing. What's right's right
and wrong's wrong.

And I thought the intent of the whole
systemn was o put the best water guality that we could
generate into the streans. Well, the best water
guality that we can generate doesn't always jibe with
the one manganese because sometimes that 1s adverse to
the environment in the streams.

So what we're faced with right now is
a problem ithalt is beceming compounded for one reason
because of the Calegory A. You know, this takes all of
our worlk that we've done for the past three years,
which we want to share with IEPA and show them, you
know, because water chemistry on A and B sites is so
site specific that you just can't say & one or a two.

[t doesn't werk thakb way.
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What you have to debermine through
your own testing for this particular water chemistry is
what is the best effluent that you could come up with
and then ilhat's what you want to meet. I mean, to nme
it's more stringent than meeting a one. DBecause a one
is real easy to meebt. You just overtreat and people,
what ihey end up doing, 1f-~ Fach water is different
on a pH, if it takes this water ten-and-a-half pH,
what's a guy coing to treat Lo? He's going to treat to
eleven, Because oul in the field there's no
electricity; vou're miles away from everything. And I
don't care what anybody gays~- Yeah, there's other
ways to treat. You can use oxidizers, Bub oxidizers
are pH sensitive. And you just don't use an oxidlzer
to take manganese out because it doesn't work that way.
You have to achieve a certain pH then plus an oxidizer.
You're talking about mulliple treaitment systems. We're
lucky out in the boondocks Lo be able Lo Lreat once to
do i1t right 1he flrvst tine.

50 what we envisioned and what we
tried to do was develop a program that would achieve

the bhest efflusnt. and it wves my faull because [ saio
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we wanhted relief on manganese. I should have never
salid that and this whole issue would have never
started. I should have come forth and said: EFA, let
us treat to the best effluent that we possibly can.
Then you would have been in thalt positive aspect.

S0 where we're at now with the Board,
and I know the Doard understands the situation and they
made the politically correct decision on making
everything Category &, yocu know. You don'i have the
resources to try Lo define all the streams in the
state. So it's understandable to let evervboedy =lse on
a case-by-case situation. The problem is with the
Bureau of Public Health, the way that program is, or mny
percepticn of it, we had them, and Libby has been very
kind to help us out in some of our meetings, is theat
program ig really towards unintentional spills, the way
the five miles, five hours, and where they calculate
all the zones of critical concern. Iit's not for
continuous discharges. Which is what we'ye tTalking
about. For us to bave a spill equivalent to what
they're trying to plan for-- Let's take the Coal

River. Every ilreatueni system in Coal River would have
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to shut down simultaneously. You're talking maybe
hundreds. A1l right. If thal ocourred then, yeah, you
would have a spiil but it wouldn't be the manganese
that would be a preblem. It would be the pH, the
aluminum. It would be everything else but the
manganese.

So what we're bLrving to do is take a
common sense approach, nolt trying Lo get away with
anything. BRecazuse we have people that, based on theilr
festing, Ltheyive got to keep itreating exactly the way
Lthey've heen treating. But we bhave places tThat have a
seven pH and have four parts manganese which have to
treat to a ten-and-a-half. So all they've done is
taken that water, they've increased the conductivity to
two—-thousand or threc-thousand micromoles. You know.

This is all out of hand. It's nol us
versus Thom. Tt's not the environmentalists versus the
coal incustry. It's just simply doing the right thing.
A1) right. And we know how to do that. We do it
scientifically the way you would have us do it. We do
the toxicity, lthe benthics, and there's no problem

chiecking for the heavy metalsg. We do that within this




3

8

10

11

12

13

17

18

19

20

21

24

40

testing.

And you'll find, and I've done this
for the past three years throughout the entire state,
that you won't see heavy metals generally other than
nickel and zinc. 2And the nickel and zinc generally
occur less than the EPA water gquality standards for
drinking water. Where it does occur is in your higher
concentrations generally associated with refuse area
leachate and stuff like this. BRBut we still test For it
no mat.ter vhat the site is. And we lock at those heavy
metals and at the pH that we designate as the best Ffor
the aguatics, what happens with them.

And you just can'lt =ay that Lreating
the manganese, because the way they originally did it,
they looked at, I think it was two-hundred sites. 2And
they looked at the manganese concenbrations and then
they did-- They said it was a surrogate for heavy
metals. Well, that's fine. You know, lelt's chack for
the heavy metals. It's not difficult. We do it all
the {iwme.

So let's take a common sense

approach. Let's do something ahout this instead of
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Just throwing it up in the air and letting everybody
ryoll around in the isgues. We can treat to a one. We
can treat to a zero. If you treat to a one or tLwo, you
know, one oY Two parts manganese, do you think that's
where you treat to. You can't. Those sysbtemns ars
manual systens. You don't treat to a one-point-eight
manganese bkecause that's nct how the titration curve
show Lhat manganese come out. You treat to zerc and
howpe that you meet the limits. and by trealing Lo
rero, 11U means overtreatmenth. So dnstead of doing all
of this and going around in circles and saying it's bad
for this =side, don't give it to them because, yvou know,
they want out of something, look at it on the positive
aspect and say we want to treat Lo have Lhe best

effluent for that receiving stream, not that we want

out of anything. We want to have The best effluent.
And I thoughi that's what it was all about.
I'm sorry. I go cnn too long. Thank
YOu.
CHATRMAN TARTIR: Thank vou.
Scott Goldman.

MR. S5COTT GOLDMAN: L have prepared gome
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comments and I had made sowme revisions. &So I will
submit my oral comments revised when I submit my formal
written comments.

Thank you for the opportunity to
address the Board. My name is Scott Goldman. Tonight
I'm here on behalf of both the West Virginia Coal
Association and the West Virginia Mining and
Reclamation Associatlicon. Both groups will be
submitting formal written comments to this Board by the
December 6, 1999, deadline. However, I would like Lo
take the time to briefly comment and express the
opinions of the two associations whom I represent.

I would first like to begin by
commenting on the process of this rulemaking. I
recognize that the legislature passed House Bill 2533
cn March 21, 1999. The legislature authorized the
Board, quote, in accordance with the provisions of
Chapter 294 of the West Virginia Code, emergency and
legislative rules to address the interpretive
differences regarding the designation of Categorv A
walerg and analyze the need for distance prohibitors

For the policies of public drinking water intakesz,
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clogse guote.

I would first suggest that this
Board, as it did with the antidegradation
implementation process, waited until the eleventh hour
to consider the PFublic A issue. The Board had plenty
of time heltween when the legislature passed House Bill
2533 in March and August when the proposed rules were
reguired to be submitted to the legislatcive rulemaking
commitiee. There's no excuse that the Board walted,
once again, until the last possible monent hefore
submitting the emergency rule in October '9%. By going
through the emergency rulemalking process rather than
through the legizlative rulemaking process, the Board
sidestepped the normal notice and comment period which
provides appropriate copportunities to provide public
participation.

In addition, 1 would suggesi that the
Board never considered distance prohibitors during the
process as the legislature required. In fact, I would
suggeat that the Board sumnmarily dismissed the
legislature’s requirement that this Board specifically,

guote, analyze the need for distance prohibitors.
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To follow up, I asked the technical
adviser of the Board a procedural question regarding
this rule. What, if anything, is before the rulemaking
committee, before the legislative rulemaking committee?
Commonly when rules are submitted for emergency
rulemaking, the agency also submits the same rule to
the legislative rulemaking committee for consideration
during the next legislative session. Specifically this
guestion addresses what the effect of the secretary of
state accepting as an emergency rulemaking part of
Public A while denying another part.

If the Board has submitted the
proposed rule Tto the Jegislative rulemaking committee,
I wouild ask what form the rule currently has. TIF the
Board has not submitted the proposed rule to the
Jegislative rulemaking committee, T would suggest the
Board has specifically violated the legislature's own
order which reguired the Board to propose, guote,
emergency and legislative rules, close guote.

Now I would like to briefly comment
on the substantive issues at hand. Existing uses, as

it iz defined in 46 C8R 1, consists of only those uses,
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guote, actually attained in a water hody on or after
November 28, 1975, close guote. The state water
gquality standards create a presumpition that all streams
serve aquatic 1life, which i1s Category B, and water
contact recreation, which is Category C. Nowhere in
the state water guality standards is there a
presumption that all water is used for drinking water,
and the Board should not make such a presumption now.

In addition, the Board has never done
a use attainability analysis as is required by the
federal water guality standacds at 40 CFR Part 131.10,
open paren, little j, close paren. The Board has
simply stated that because it has always assumed that
all waters of the state were used for drinking water,
the Board should codify its assunption. Such
acceptance of an assunption, especially throuch an
emergency rulemaking, is especially poor public policy
at the minimum and, guite pocssibly, i1llegal under Lthe
federal water guality standards.

By declaring all waters of the state
public drinking water supplies, the Board has

essentlially stated that it does not want to address the
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issue until the Bureau of Public Health completes and
implements its Source Water Assessment and Protection
Program. However, on numerous occasglions, the Bureau of
Public Health, with its limited state resources, has
stated that it hopes to complete the Source Water
Assessment and Protection Program by the summer of 2000
but that it is not required or committed to complete
the Scurce Water Assessmenl Protection Program until
2003,

Accordingly both the West Virginia
Coal Association and the West Virginia Mining and
Reclamation Association reguesl the Board to withdraw
its assumption that all waters of the state are used
for drinking water. Rather, the West Virginia Coal
Association and the West Virginia Mining and
Reclamation Association suggest the Board require all
human health criteria to be met at some distance,
perhaps five miles, upstieam of all known drinking
water intakes. To do octherwise, is inappropriate
public policy.

At this time, I will not address ail

the numerous studies and discussions regarding whether
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manganese degrades water quality or whether the
treatment is more degrading. As Doctor Samuel has
noted on numercus occasions through his many years on
the Board, this issue has been presented, some would
suggest ad nauseam, to the Board numerous times over
the past several years. Accordingly and in the
interest of brevity, I will limit my reference to the
problems with treating manganese to my written
connments.

rinally, X would like to ¢larify one
misconception. In public notices and in the notice to
the secretary of state, this Board has constantly
stated that the exemption from human health criteria
for manganese was included to, guote, addvess concerns
raised by the coal industry regarding the difficulty of
meeting the manganese limit, clese quote. UHowever,
such a statement is net the case. The reason the coal
industry has rvequested an exemption from tLhe manganese
human health criteria is that the treaiment is actually
worse than the underlying problem. As has heen
presented to this Board over and over again, the reason

the coal industry has reguested such ewemptbion is that
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properly treating and removing manganese is actually
worse for the water guality than the manganese itself.

That's the close my prepared
comments.

I would 1like to respond briefly to
what EPA has suggested. As Ms. Kuo stated, if all
waters of the state are designated drinking water, as
the Board is proposing to do and has proposed through
the emergency rulemaking, Lthen the Board cannot, it is
gpecifically prohibited from having exclusion for
manganese. The Beard has volted on numeroug times, as
recently as last month, they acknowledged the public
policy issue regarding the exemption for manganese,
that treating manganese isg worse than the manganese
itself.

If the Board moves forward with its
proposal to declare all waters of the state used for
drinking water, then the Board will prohibit-- The EPA
says the Board will prohibit this Board from ever
excluding manganese, as it has done, voted on numerous
times in §.17.1 as it's currently written, and as T

sald, as was recenitly proposed as late as last month.
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Thank you.
CHATRMAN TARTER: Thank vou.
Are there other speaXers we've missed
on the sheet?
(Pause.)
CHATRMAN TARTER: Libby, do yvou want to say

anything at this point?

MS. CHATFIELD: I think that I'd address
what the Board will do at this point. We will be
talking commenlts until the 5ih. The 6th. Excuse ne.

Monday, the &th.

And I'11 probably summarize ibis for
you and at our next meeting, which will be on the 16th
and 17th, we'll be discussing the comments received.

DR. JENKINS: What's the Board going to do
with all these comments anyway?

M&. CHATFIELD: Well, that's up to you all.
We'll be compiling them. Thisg is kind of the emergency
rulemaking process ig such thal you end up getting the
comments after the rule has been approved by the
secretary of state's office. Or in this case that's

what bhappened.
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There are opportunities and
procedures available for the Board to amend the
emergency rule if after receiving those comments they
deem it necessary to do so. So we will be taking the
conments seriously and you all will have a chance to
review vour decision in light of these comments and
make changes 17 necessary.

CHATRMAN TARTER: Sc if we have any written
material tonight, we'll take it. The December 6th
deadline wiil be firm.

On behalf of the Doard, I want to
express appreciation for all the discussion that we had
tonight. A lot of different viewpoints out there. And
that's the goal of the Board, is to try to take the
input and make 1t so that we can have the best water we
possibly can.

That's all we have tecnight. Have a

safe Lrip home and dress warmly tomorrow.
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RE:  Comments on Public A Use Category and Manganese Water Limits SR \
= nmston, West Virginia

Dear Dr. Tartar and Dr. Snyder:

The Wesl Virginia Bureau for Public Health (WY BPH), Office of Environmental Health
Services (OEHS), Environmental Engineering Division (EED) has prepared a list of concerns
regarding the Public A Use Category and Manuanese Water Limils issue.

Based on information abtained through and discussions with the Environmental Quality Board
(FOB), we understand that the Board would entertain adopling the Source Water Assessment and
Protection (SWAP) program’s Time-of-Travel (TOT) guideline for surface water bodies, primarily
rivers, reservoirs, and streams. The SWAJP program uses a TOT of five (5) hours for the distance
between a public water supply intake and the outer boundary for polential contaminant sources. This
area is referred (o as the Zone of Critical Concemn (ZCC). The ZCCs were established as a safety
mechanism 1o provide sufficient time for water treatment warks operators to respond to spills and
to provide an area for the development of the potential contaminant source inventories.

In adopting the ZCC for surface water. the FQB would require surface water quality to meet
drinking water or surface waler quality standards within the ZCC of the affected public water supply
system. Several issues relative to this use of the ZCC are as follows:

1. 17 a surface water conlaminant entering the ZCC is above a drinking water standard or water
quality standard, what mechanism(s), within the ZCC, will lower il to drinking water
standards or evaluate these discharges causing the higher chemical concentrations? Mixing
and/or dilution may impact the concentration, but no assurance can be given without
modeling, etc.

BUREAU FOR PUBLIC HEALTH
Office of Exvironmental Health Services
815 Quarner Streat, Suitc 418
Charleston, West Virginia 25301-2616
Talephone. (304) 558-2981
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2. If a new system is constructed outside of an ZCC, what mechanism would be used to define
new areas or to existing lower constitvent concentrations that exceed drinking water
standards in the new ZCC?

[

Would the application be only to discharges physically located within the defined area?

4, How would the Departinent of Environmental Protection issue permits inside and outside the
ZCC? How would the WV BPH be involved with this process?

Withrespect to the issue of manganese, we offer the following comments. When manganese
is present in water, chlorine (used of water treatment) oxidizes manganese and other metals before
itattacks carbon-based molecules. Quite often systems have problems with manganese in the finished
water because many systems do not routinely test raw waters for the manganese or fail to recognize
increased chlorine demands. Plant operators are also reluctant to feed KNmO, (potassium
permanganale) because of cost and possibility of overfeeds which turns the water pink. Chlorine will
oxide manganese, bul it takes time and some plants with short treatment times may find the reaction
takes place in the filter, clear well, and distribution system. Manganese will coat the filter media
grains until the media no longer meets the uniformity coefficient nor effectlive size as required by our
design standards. Carried over into the distribution system, it will also coal the interior walis of
piping, thus reducing both the eflective size and increasing friction which affect flow characteristics.

The WV BPH also notes that if manganese is released into streams above the appropriate
water quality standard, the concentration of manganese is nol lowered by any natural processes other
than mixing/dilution. Ifthe source water at the intake is high in manganese, three consequences can
occur: First, if the increased chlorine demand goes unrecognized, the possibility of the water not
being completely disinfected before distribution arises. Some types of bacteria and other pathogenic
organisms are more resistant to chlorine therefore, the concentration and contact time must be
sufficient to remove them. The rough surfaces on the interior of pipelines, in the distribution system
also provide sites for promotion of bacteria regrowing which maybe detrimental to public health.

The second issue deals wilh the additional chlorine treatment necessary to oxidize the
manganese. Additional chlorine treatment promotes a reaction with naturally occurring organic
compounds, halogenating them, and creates disinfection byproducts such as Trihalomethanes
(THM’s) and haloacetic acids (HAA;). These byproducts are potential or known carcinogins. The
Environmental Protection Agency has promulgated the Disinfectant/Disinfection ByProducts Rule
to deal with these newly regulated compounds. To avoid formation of THMs and HAA more costly
alternative oxidizers must be used. Such treaiment requires more technically competent and generally
more highly paid water treatment works operators.
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Thirdly, additional costs are associated with treating contaminated raw water to drinking
water standards. The more treatment required, the greater the cost. The municipal and public water
supply systems (PWSS) will normally pass the additional costs on to the consumers based on Public
Service Commission (PSC) approval. There is also the issue of allowing a NPDES permit holder
to discharge high levels of manganese and cause the PWSS consumers to pay for the addittonal,
required treatment in the form of higher rates.

We appreciate the opportunity to provide our comments. If you have additional questions
or comments, please contact me.

Sincerely,

(Y oo

Chris Gordon, Interim Director
Qffice of Environmental Health Services

CGlejj

pe:  Elizabeth Chatfield, Technical Advisor. Environmental Quality Board
Mike Zeto, DEP/Environmental Inforcement, Chief Inspector
Donald Kuntz, OEHS, Director, Environmental Engineering Director
Victor Wilford, OEHS/EED, Assistant Director
William Toomey, Acting Administrater, Soutce Water Protection Program
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Charleston, West Virginia 25311

Re: 46 CSR 1 - Water Quality Standards
Category A Use Designation

Dear Chairman Snyder:

Century Aluminum of West Virgiuia, Inc., (“CAWV”) submils the following
comments in response to the recent decision of the Envirommental Quality Board (the “Board”) to
designate all waters in West Virginia as Category A drinking waters. CAWV requests that the Board
reconsider its decision and adopt regulatory language which limits Category A walers (0 a distance

of five (5) miles above a public water intake or other known drinking watcr source.

CAWY commends the Board's hard work on this issue over the last few months to
satisfy the Legislative mandate (o study the designation of Calegory A drinking waters. In
particular, CAWYV appreciates the Board's consideration of the efforts by the Burcau of Health to

more adequately identify and assess walers which are used for drinking waler purposes.

However, the results of the Bureau of Health assessment likely will take several more
years to complete. In the meantime, the Board’s placeholder of designating all streams as Category
A drinking  waters could have a devastating  effect on  poinl  source
dischargers to the State’s walers. Because of the Board’s designation, all waters must be compared
{o drinking water standards to determine whether State water qualily standards are being met. This
could result in streams being placed on the 303(d) list of impaired waters based on drinking water
standards even though the streams are not used for drinking water purposes. If this occurs, a TMDL

must be prepared for each of these sireams to bring it into compliance with drinking water standards

Cenlury Aluminum of West Yicginiz, Ine
Posl Office Box 08
Ravenswood, WV 26164

{304) 27.3-6000 Phona

A Canlury Alumirum Company
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to protect a nonexistent use. This effort will divert the State’s limited resources from necessary and

important waler quality improvements based on valid stream uses.

Perhaps manganese is the best example of the effects of the Board's decision. When
water is treated for manganese, the water becomes more toxic to aquatic life than 1f the manganese
were not treated. The drinking water standard for manganese is based solely on aesthetics. Clearly,

this is not a wise tradeoft, especially for streams with no drinking water use.

- CAWV requests that the Board limit its designation of Category A waters 1o five
miles above a known drinking water source. CAWYV believes that this will serve as a more
appropriate placeholder as the Bureau of Heath works on its asscssment of drinking walers. In
effect, any streams which havc an existing drinking water use will be provided full proteclion in the

interim.

CAWYV looks forward Lo working with the Board as it reassesses this imporlant issue
in the future. Thank you for the opportunity to provide these comments. Should you have any

questions, please do not hesitate to contact me.

Very truly yours,

< Y\/\?f%x

effrey S. VanMatre
Manager, Environmental Affairs
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Dear Chairman Snyder,

Over the past few years, the West Virginia Environmental Quality Board {“Board")
has struggled with a decision over how to apply the Public A use designation to
waters of the State This struggle has apparently culminated in a deciston to
designate all surface waters with the Public A use. American Electric Power
believes that this decision does not accurately reflect the fact that a vast majority
of West Virginia strearns do not actually have public water supply intakes. In
addition, such a use designation is not required under either the Clean Water Act,
the Safe Drinking Water Act, or under the implementing regulations of either Act.

AEP is aware of no clear scientific basis that compels the Board to make the
decision it did. As a result, we are providing the following technical comments for
the Board’s consideration. We frust that if the Board carefully and objectively
weighs these comments, it will conclude that the universal declaration that all
West Virginia waters are classified with a Public A use designation is a poor
public policy decision that fails to satisfy the Board's charge under 48 CSR 1,
Section 1.1.

AEP's comments are broken down into three sub-categories: 1) Comments
intended to dispel misconceptions the general public may have related to purpose
and intent of the Public A use designation, 2) Real problems and unnecessary
costs that will be incurred by both DEP and the citizens of West Virginia as a
result of the Board's action, and 3) A legal discussion that questions whether the
Board can make a statewide Public A use designation without first canducting a
use attainability analysis on the affected streams. Following careful review of
these comments we ask the Board to withdraw the emergency rule and reinstate
the five-mile rule provisions as originally recommended by AEP, the West Virginia
Manufacturer's Association, and the Chamber of Commerce.

1S4

ARV Americd’s Energy Farlner
&
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Apparent misconceptions related to the Public A use designation

Misconception # 1 - A large portion of streams within the state are used as
public water supplies.

The above claim is clearly a misconception. Based on the information that Don

Koontz {Bureau of Public Health) provided ta the Board during a March 26, 1999
public meeting, we estimate that less than 2% {and possibly less than 1%} of all
streams within West Virginia have public water supply intakes.

According to information within the West Virginia DEP's manual entitled, “West
Virginia Watershed Management Framework Manual,” (May 15, 1857), and other
readily available DEP information, Wast Virginia waters make up 32 hydrologic
regions, 344 major sub-watersheds, and 9000 different streams totaling more
than 28,000 miles.

In contrast, based on our notes from Don Koontz's March 26, 1999 comments to
the Board, there are approximately 675 public water supply systems in West
Virginia (including surface water, groundwater and non-transient, non-community
systems). Of this total, approximately 141 systems have surface water intakes.
The remaining 530+ systems secure their patable water from groundwater wells.
Combined, the 675 systems serve 75% of the pecple in West Virginia. The other
25% are primarily sugplied by private drinking water wells.

Based on these Bureau of Public Haalth numbers, even if each of the 141 public
water supply systems were located individually on one of the state's 8000
streams, less than 2% of all sireams within the state would actually qualify for the
Public A use. In reality, many of the large streams (the Ohio River, etc.) have
multiple public water supply intakes; therefare, the number of streams with public
water supply infakes is probably less than 1%.

When a Board member inquired about the number of West Virginian's who
consume directly from a stream, Don Koontz estimated that a very small number
of families, most of whom may be living in abject poverty, actually secured
untreated or inadequately treated drinking water directly from a stream

Misconception # 2 — All raw surface waters should be safe for human
consumption and that the statewide Category A use designation will protect those
individuals that drink untreated or improperly treated water from a West Virginia
stream.

Based on comments provided by some members of the environmental
community, they apparently believe that the Category A use designation will
somehow protect the health of individuals who withdraw untreated drinking water
from a stream. This is not the case, and to imply otherwise may inadvertently or
knowingly risk the health and welfare of those individuals.

Section 8.2 of 46 CSR 1 specifies that the Category A use applies to, ... waters
which, after conventional treatment, are used for human consumption.”
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This use designation was never intended to provide pretection for individuals
drinking untreated water directly from a stream.

Given the abave, the small number of individuals who drink untreated water
directly from a stream are placing themselves and their families at serious risk of
exposure to a variety of microbiological contaminants that can cause acute health
problems and possibly death.

If the environmental community and the health department are accurate in their
claims that some small minority of people continue to drink untreated or
improperly treated water from streams, then the state may very well have a public
health concern on its hands. However, it is not one that can be solved by
classifying all streams with a statewide Public A use, nor is it one that the EQB
should attempt to solve with its rulemaking authority under the State’s water
qualty standards rules.

Regardless of whether a stream is classified with the Public A use, the water
quality standards will provide precious litile additional protection for individuals
who drink untreated or inadequately treated water directly from a stream. These
individuals will not receive protection from the sericus nisk to exposure to viruses,
tatal coliform bacteria, fecal coliform bacteria, Giardia lamblia, Escherichia coli,
Cryptosporidium, and a variety of other microbiological contaminants that are
often present in all surface waters. These micrehiolegical contaminants pose
acute health risks to individuals who may consume them in raw, untreated, or
partially treated waler, however, they are often not caused by anthropegenic
activities.

As a result, the Safe Drinking Water Act and its implementing regulations require
extensive and thorough treatment of surface waters to reduce and/or eliminate
the public’'s exposure to these contaminants before the water treatment system
can deliver the treated water {o the public. However, neither the state water
quality standards nor the Clean Water Act and its implementing regulations were
designed to ensure that raw surface water is free from the naturally occurring
microbes referenced above, or that it is otherwise safe for human cansumption
prior to conventiona!l treatment.

Instead, the requirements within the Safe Drinking Water Act and its
implementing regufations specify detailed and specific treatment requirements to
ensure that raw surface waters underge treatment, including proper filtration and
tharough disinfection. The finished water must then meet standards of purity
established not only for micrabiolegical contaminants but for a variety of other
parameters. These drinking water standards are treatment technology based and
are designed to ensure the water is aesthetically appealing (no bad tastes, foul
odors, etc.) and that over a lifelime of exposure, other trace parameters are not
consumead at levels that could pose a significant health concern.

For the Board ar anyone else to imply otherwise would be misleading to the
public and may inadvertently result in a continuation of a small number of people
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drinking untreated surface water because the individuals engaging in the activity
may falsely perceive they are not placing themselves at risk,

In the end, the Board’s decision to either keep or remove the Public A use will do
little to protect the health and welfare of the individuals drinking untreated surface
water. These poor and/or misinformed people will continue to receive no more
protection from exposure to the acute health risks associated with the
microbiological contaminants identified above.

Apparent Misconception # 3 — Designating all waters of the state with the Public
A use will protect human heaith from manganese expaosure,

The Safe Drinking Water Act establishes a secondary maximum contaminant
level (MCL) for manganese not because it poses a risk to public health, but
because it can cause staining to clothing, etc. at higher concentrations. Thus, if
manganese is present in untreated water withdrawn from West Virginia streams
for human consumption, the individuals drinking it are not going to be exposed to
an additional health risk

Real Problems that will arise from a statewide Public A use designation.

Problem # 1: With a statewide Public A use designation, the WVDEP wiil be
forced to waste valuable resources to assess thousands of streams for
compliance with the numeric criteria unigue to the Public A use despite the fact
that it is an existing use in less than 200 streams.

The funding woes of the DEP and their resultant inability to effectively administer
and fully fund all of the water related programs they are charged with
administering is reat and well documented, Through the Board's actions, they will
be exacerbating this problem by forcing additional cests on the DEP through its
watershed assessment pregram and other programs fo assess thousands of
streams for compliance with “Category A" numeric criteria. This is an inefficient
use of precicus resources that would be better spent on the evaluation of streams
and NPDFES permits for compliance with numeric water quality criteria for those
uses that actually exist.

In deference to the above, AEP fully supperts the Board's ability and obligation to
assign more than one designated use to a stream or stream segment. For
example, the Clean Water Act requires that all streams have both the *fishable”
(Category B) and the “swimmable” (Category C) use. If the same stream
segment also has a public water supply intake (Category A), and an industrial
discharger (Category E£4) then all of these uses are existing uses and the
applicable numeric criteria to ensure each of the uses are met should apply.

Applying numeric criteria in this manner allows the DEP to apply aquatic life
criteria appropriate for trout streams to all dischargers to a designated trout
stream, aquatic life criteria appropriate for warm water streams to all dischargers
to designated warm water streams, and human health criteria applicable to public
water supplies to those dischargers on a stream segment with a public water
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supply. In contrast, it makes no mare sense to apply numeric criteria applicable
to trout waters to the Ohio River than it does to apply Human Health criteria to
many small, headwater, and intermittent streams that do not serve as a source of
drinking water.

Most states with NPDES primacy follow tnis approach when designating stream
uses within their respective water quality standards regulations. AEP is simply
asking West Virginia to follow this same approach.

Problem # 2 - The WVDEP may be forced to place streams on the state's 303(d)
list of “impaired waters” for parameters such as manganese to protect a Public A
use that does not exist. This could then result in a waste of valuable resources
developing TMDLs.

Once adequate data is collected on @ stream to show that a designated use is not
being met (even if it is not an existing use), the DEP will be farced to list the
stream as impaired and place it on the state's 303(d) list. Once a stream that is
improperly designated with the Public A use is placed on this list, the state and/or
EPA will be forced to waste limited state and federal resources to collect
additional data, conduct stream modeling, develop a TMDL, and reduce loadings
of parameters in the water that are not actually impainng aquatic life o human
health.

Since the DEP is already struggling with a plan to generate funding to take over
the TMDL program from EPA, it would be a waste of rescurces to force them to
spend their efforts on fixing problems that arose as a result of an artificial and
overly conservative stream designation instead of focusing on correcting real
problems in sireams that have real adverse affects on aquatic life. The DEP
currently estimates that the annual costs to administer the TMDL program will
likely be hundreds of thousands cf dollars and may even exceed 1 million dollars,
The Board's actions regarding universal Category A use designations could drive
this cost estimate even higher.

Problem # 3 - The only relief mechanism currently available to a discharger
adversely affected by the statewide Public A use designation is a fong and
cumbersome regulatory and legislative process.

Although at face value it may appear reasonable to require an adversely affected
party to affrmatively demonstrate that a stream does not have a Public A use and
then have the use removed, the process that must be followed makes it an
onerous problem for the regulated community. A discharger must first collect
data and then file appropriate documents with the Board requesting the removal
of the use designation from the stream. The Board must then propose formal
changes to the water quality standards regulations that would remove the Public
Water Supply use designation from the stream. The draft amendments to the rule
must then go threugh a public notice process and eventually be approved by the
West Virginia legislature. This entire process can easily take two years from the
time an indwidual begins coilecting data until the change is codified in an update
to the State Water Quality Standards regulations.
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We submit that these types of hurdles are not in the public interest, particularly
since the EPA regulations do not require all streams to be designated as public
water supplies.

The Board’s authority tfo assign the Public A use to all streams could
provide reasonable grounds for a legal challenge.

The Board's actions could be considered to be in violation of mandates required
under federal water quality standards regulations at 40 CFR Part 131 10(j)
because the Board failed to conduct a Use Attainability Analysis confirming that
the Public A use actually exists on all streams with the Public A use designation.
Although the outcome of such a legal challenge is currently unknown, we believe
the Board should eliminate this risk by remaoving the statewide assignment of the
Public A use to all waters. What the Board should do is conduct a use
attainability analysis as defined in 40 CFR Part 131.3(g) to designate the Public A
use to only those waters of the state that actually satisfy the criteria specified
under 46 CSR 1, Section 6.2

Based on our reading of 40 CFR Part 131.10(k), we believe that a state can only
designate a use by "default” if it is listed in Section 101{a)(2) of the Clean Water
Act (CWA), and that the only uses listed in this section of the CWA are the
"fishable/swimmable" uses (see Section 101(a)(2) of the CWA).

Since the Public A use is not listed in Section 101(a)(2), then 40 CFR Part
131.10(j) requires state to conduct a use attainability analysis to verify the use is
attained (or has been attained since November 28, 1975} before establishing it as
a designated use.

Our reading of 40 CFR Part 131.10()) is that a state MUST conduct a use
attainability analysis as described in Part 131.3(g) whenever.

(1) The State designated or has designated uses that do not include the uses
specified in Section 101{a){2) of the CWA, or

(2) The State wishes to remove a designated use that is specified in section
101(a)(2) of the CWA which requires less stringent criteria.

Section 101{a)(2) of the CWA states that, "...it is the national goal that wherever
attainable, an interim goal of water quality which provides for the protection and
propagation of fish, shellfish, and wildlife and provides for recreation in and on the
water be achieved by July 1, 19283;"

Section 101{a)(2) is silent on "Drinking Water” as a use, therefore, we believe that
the state must conduct a use attainability analysis on each water before it can
designate the Public A use to the waterbody. The default should therefore be, a
waterbody segment does not have the Public A use designation unless there is
an existing public water supply intake meeting the criteria outlined under 46 CSR
1 Section 6.2, or a use attainability analysis has been conducted to show that the
use, as defined under 46 CSR 1 Section 6.2, actually exists.
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Request for Action

The Board has received numerous comments outlining that the Public Water
Supply Category A Use is being mistakenly applied to all streams of the state.
AEP agrees with these comments and we urge the Board to affirm that Section
B6.2. of the rules should be applied only as they are written. Only those streams or
stream segments that are used for human consumptiion after conventional
treatment as defined under Section 6.2, of 46 CSR 1, should be given the Public
A use designation.

Conversely, the Public A use designation should not apply if the stream segment
is not a source of water that undergoes conventiona! treatment and is
subsequently provided for human consumption through a community domestic
water supply system, a non-community domestic water supply system (i.e.

hospitals, schools, etc.), or a private domestic water system.

Based on the comments provided herein, we ask the Board to withdraw the
emergency rule and reinstate the five-mile rule provisions as originaily
recommended by AEP, the West Virginia Manufacturer's Association, and the
Chamber of Commerce.

If you have any guestions regarding AEP’'s written comments, please contact
Mike Brown at (614) 223-1286.

ﬂﬁﬂ% £0)

Alan R. Wood, P.E.
Manager, Water Qualty Secnon

Smcerel

ARW/IMB

C. Ms. Libby Chatfield, EQB Technical Advisor
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West Virginia Environmental Quality Board
1615 Washington Street, THast
Charleston, West Virginia 25311

RE: Comments on Category A Use Designation
Water Quality Standards Rule 46 CSR 1

COMMENTS OF ALLEGHENY ENERGY

Commnients have been requested by the Environmental Quality Board with regard to
designating all streams in West Virginia as public drinking water supply. Allegheny Energy
feels that the current proposal to classify all West Virginia walers as public drinking water
supply is extremely poor public policy. First, the vast majority of streams in West Virginia
are not suitable as a source of drinking watcr. Hence, sach a designation is not at all reflective
of actual conditions. Secondly, any stream not meeting Category A criteria, whether or not
therc is a public water supply intake, will be subjcct to TMDL development. Such a
designation would have a significant economic impact on West Virginia and its citizens and
we, therefore, believe that the Board must reconsider its irrational proposal. Finally, West
Virginia’s only neighboring state with a statewide public water supply designation is
Pennsylvania. However, Pennsylvania provides discharger relief by allowing development of
site-specific human health criteria,

Allegheny Energy submitted detailed comments on August 12, 1999 and those pre-Tiled
comuments are attached hereto.

Respectfully submitted,
ALLEGHENY ENERGY, INC.

By Counsel

Fairmont, WV 26554
(304) 367-3423
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D1, Edward Snyder

Chairman

West Virginia Environmental Quality Board
1615 Washington Street, East

Charleston, West Virginia 25311

RI:  Comments on Category A Use Designation
Water Quatity Standards Rule 46 CSR 1
July 15, 1999 Public Meeting

Dear Dr. Snyder:

Allegheny Energy, Incorporated (Allegheny) appreciates the opportunity to offer
comments on the category A water use designation currently under consideration by the
Envirommental Quality Board (Board). We believe that some relief from the current
default position that all streams are designated as drinking water, unless specifically
exempted in the regulation, represents a public policy dilemma. The result of this
approach is that every stream regardless of size and of its ability to actually serve as a
public water supply is shunied intc this defaull category. This stalewide usc
designation cheapens the designation and erodes the significance of this special status
for streams which actually serve as raw water supplies for public systems. Moreover,
it can result in significant increased costs to dischargers to meet water quality standards
in their discharge to protect a use which does not or will not actually exist.

While the idea of protecting prospective uses may be seen to have some merit, it
must be balanced with the likelihood that new water systems are not likely to be added.
The trend appears to be a consolidation of existing systems into larger utilities, not new
utilities springing up to withdraw water from strearns where none existed prior. Some
of these consolidation efforts do result in new plants being located where none had been
before, but these are typically on larger rivers which have existing water withdraws on
them. Should new systems come on line the designated wuse of a stream can be
changed. Discharge limits in permits can then be changed to be protective of the
category A use.



The West Virginia State Department of Health=s (Health Department)
developing Source Water Assessment and Protection Program (SWAPP) appears to be
the most logical option currently under consideration. This program which establishes
a specific Zone of Critical Concern (ZCC) is designed to protect drinking water
supplies. The Board=s category A designation should match the Health Department=s
ZCC. The desired outcome of both efforts should be to have the water quality criteria
for the category A parameters met at the point of raw water withdraw. This is
protective of the users of the individual systems and tracks the intent of having a
category A use designation.

This leaves the problem of how to transition from the current everything-is-
category-A program to the source-water-protection program. It would seem
appropriate to use the five-mile-rule, as Virginia currently employs, which was i place
for several years in this state. Allegheny would recommend the use of the five-mile-
rule approach which in turn would be replaced as the Health Department=s ZCCs are
developed. Additionally, there are a number of streams which could never support a
drinking water supply because they lack sufficient flow. These are usually small first
or second order streamns which typically would not be five miles in length and which
have a low flow (7Q10) at or near zero. It is impractical for these streams to be used
as water supplies. They should be removed from the category A list in comjunction
with adoption of the interim five-miie-rule.

Allegheny appreciates the opportunity to offer these comments 1o the Board and
would be pleased to discuss these recommendations with the Board upon request.

Should you have questions, please contact Mr. Rick Herd at (724) 838-6813.

Sincerely yours,

Gary A. Jack
Senior Attorney

GAT tmw
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ON THE ENVI ENTARMQUALITY BOARD’S =
IMPLEMENTATION OF DRINKING WATER SUPP

RECEIVED

UEC {61999
Thank you for the opportunity to address the Board. My name }s Scott Goldman. J

Public Hearing - 11/29/99

EMVIRONMENTAL QHIALITY BOARD
, L . CHARLESTON, WEST VIRGINUA
Tonight I am here on behalf of both the West Virginia Coal Association andtheWes s

Mining and Reclamation Association. Both groups will be submitting formal, writien
comments to this Board by December 6, 1999, However, I would like to take the time to
briefly comment and express the opinions of the two associations whom I represent.

I would first like to begin by commenting on the process of this rulemaking. I
recognize that the Legislature passed House Bill 2533 on March 21, 1999. The Legislature

authorized the Board “in accordance with the provisions of chapter twenty-nine-a of [the West

Virginia] code, emergency AND LEGISLATIVE rules to address the interpretive differences
regarding the designation of category A waters and analyze the need for distance prohibitors
for the policies of public drinking waler intake.” I would first suggest that this board, as it did
with the antidegradation implementation process, waited until “the eleventh hour” to consider
the “public A issue.” The Board had plenty of time between when the Legislature passed HB
2533 in March and August when proposed rules must be submitted to the Legislative
Rulemaking Committee. There is no excuse that the Board waited, once again, until the last
possible moment before submitting the emergency rule in October 1999, By going through
the emergency rulemaking process, rather than through the legislative rulemaking process, the
Board sidestepped the normal notice and comment period which provides appropriate
opportunities to provide public participation. Inaddition, Iwould suggestthatthe Board never

considered distance prohibitors during the process, as the Legislature required. Infact, Iwould



suggest that the Board summarily dismissed the Legislature’s mandate that this Board
specifically “analyze the need for distance prohibitors.”

In follow up, I ask the Technical Advisor of the Board a specific procedural question
regarding this rule.. What, ifanything, is before the rulemaking committee? Commonly when
rules are submitted for emergency rulemaking, the agency also submits the same rule to the
Legislative Rulemaking Committee for consideration during the next legislative session.
Specifically, this question addresses what the effect of the Secretary of State accepting, as an
emergency rulemaking, part of Public A while denying the exception for manganese. If the
Board HAS submitted the proposed rule to the legislative rulemaking committee, I would ask
what form the rule currently has. If the Board has NOT submitted the proposed rule to the
legislative rulemaking commitiee, [ would suggest that the Board has specifically violated the
Legislature’s own order which required the Board to propose “emergency AND legislative
rules.”

Now 1 would like to briefly comment on the substantive issue at hand. “Existing uses”,
as it is defined in 46CSR 1, consists of only those uses “actually attained in a water body on or
after November 28, 1975 Tnfact, the state water quality standards create a presumption that

all streams serve aquatic life (Category B) and water contact recreation (Category C).

Nowhere in the state water quality standards is there a presumption that all water is used for
drinking water, and the Board should not make such a presumptionnow. Inaddition, the B oard
has never done ause attainability analysis, as is required by the federal water quality standards
at 40 CFR Part 131.10(j). The Board has simply stated that because ithas always assumed that
all waters of the state were used for drinking water, the Board should codify its assumption.

Such acceptance of an assumption, especially through an emergency rulemaking, 1s esp ecially



poor public policy at the minimum and, quite possibly, illegal under the federal water quality
standards.

By declaring all waters of the state public drinking water supplies, the Board has
essentially stated that 1t does not want to “address” the issue until the Bureau of Public Health
completes and implements 1ts Source Water Assessment and Protection Program (“SWAPP.”)
However, on numerous occasions, the Bureau of Public Health, with its limited state
resources, has stated that it HOPES to complete the SWAPP by the summer of 2000, but that
it has not REQUIRED to complete the SWAPP until 2003.

Accordingly, both the WVCA and WVMRA request the Board to withdraw its
assumption that all waters of the State are used for drinking water. Rather, the WVCA and
WVMRA suggest that the Board require all human health criteria to be met at some distance,
perhaps five miles, upstream of ALL KNOWN DRINKING WATER INTAKES. To do
otherwise, is inappropriate public policy.

At this time, I will NOT address all the numerous studies and discussions regarding
whether manganese degrades water quality. As Dr. Samuel has noted on numerous occasions,
this issue has been presented - some would suggest ad nauseumn - to the Board numerous times
over the past several years. Accordingly and in the interest of brevity, I'will limit my reference
to the problems with treating manganese to my written comments.

Finally, I would like to clarify one misconception. In public notices and in the notice
to the Secretary of State, this Board has constantly stated that the exemption from human
health criteria for manganese was included to “address concerns raised by the coal industry
regarding the difficulty of meeting the manganese limit.” However, such a statement isnot the
case. The reason the coal industry has requested an exemption from the manganese human

health criteria is that the treatment is actually worse than the underlying problem. Ashas been



presented to this board over and over again, the reason the coal industry has requested such
exemption is that properly treating and removing manganese is actually worse for the water

quality than the manganese itself.



WRITTEN COMMENTS OF
THE WEST VIRGINIA COAL ASSOCIATION AND
THE WEST VIRGINIA MINING AND RECLAMATION ASSOCIATION
ON THE ENVIRONMENTAL QUALITY BOARD’S
IMPLEMENTATION OF DRINKING WATER SUPPLY
December 6, 1999
The following comments are submitted on behalf of both the West Virginia Coal
Association (“WVCA”) and the West Virginia Mining and Reclamation Association
(“WVMRA."”) Inaddition, WVCA and WVMRA submitted oral comments at the public hearing
on Monday, November 29, 1999 and are submitting a copy of the prepared remarks.

The WVCA and WVMRA together represent most of the coal producers in West
Virginia and have an enormous stake in the State’s Water Quality Standards. We thank the

Board for allowing the opportunity to provide comments and for considering our concerns.

The Board did NOT comply with HB 2533

On March 21, 1999, the Legislature passed House Bill 2533, The Legislature
authorized the Board “in accordance with the provisions of chapter twenty-nine-a of [the West

Virginia] code, emergency AND LEGISLATIVE rules to address the interpretive differences

regarding the designation of category A waters and analyze the need for distance prohibitors
forthe policies of public drinking water intake.” The WVCA and WVMRA feel that the Board,
as it did with the antidegradation implementation process, waited until “the eleventh hour” to
consider the “public A issue.” The Board had plenty of time between when the Legislature
passed HB 2533 in March and August when proposed rules must be submitted to the
Legislative Rulemaking Committee. The WVCA and WVMRA find it inexcusable that the
Board waited, once again, until the last possible moment before submitting the emergency rule
in October 1999. By going through the emergency rulemaking process, rather than through

the legislative rulemaking process, the Board has sidestepped the normal notice and comment



period which provides appropriate opportunities to provide public participation. Providing one
public hearing - after the rule has already been implemented through emergency rulemaking -
does not provide the appropriate “give and take.”

Further, the Board never considered distance prohibitors during the process, as the
Legislature required. In fact, the Board summarily dismissed the Legislature’s mandate that
this Board specifically “analyze the need for distance prohibitors.” Sucha failure to consider
whether the development of distance prohibitors would be an appropriate water quality
protection measure specifically violates the Legislature’s mandate.

All waters of the State are NOT presumed Category A

The State water quality standards do not create a presumption that all streams and stream
segments serve all “uses.” Instead, while the regulations do create a presumption that all
streams serve aquatic life (Category B) and water contact recreation (Category C) uses, they
do not create any such presumption with respect to human consumption (Category A) uses.
See C.S.R. §46-1-61." Indeed, absent this designation of all streams as serving aquatic life and
water contact recreation uses, only “existing uses” are protected. “Existing uses” consist only

of those uses “actually attained in a water body on or after November 28, 1975 ... C.S.R.

§ 46-1-2.6. See also, C.S.R. §§ 46-1-4.1.1 (policy of State is to protect “existing” uses), -6.2
(Category A waters are limited to those “which, after conventional treatment, are used for

human consumption™), & -7.2a.A (“based on meeting [the definition of the particular “uses”

!C.S.R. § 46-1-6.1 provides that:

“Unless otherwise designated by these rules, at a minimum, all
waters of the State are designated for the Propagation and
Maintenance of Fish and Other Aquatic Life (Category B) and for
Water Contact Recreation (Category C) consistent with Clean
Water Act goals. Incidental utilization may or may not constttute
a justification for assignment of a water use category to a
particular stream segment.”



identified in Section 6], tributaries or stream segments may be classified for one or more
Water Use Categories.”)* Certainly, neither DEP in its administration of NPDES program nor
the State water quality standards presume that all streams are “trout streams” (Category B2),
“wetlands” (Category B4) or “industrial” waters (Category E4) in determining what criteria to
apply in divining permit limits.* Accordingly, there is neither any precedent nor any bases for
automatically applying Category A to all waters, and the Board should not now do so absent
legislative guidance or a well-reasoned and discussed public policy change.

Nowhere in the state water quality standards is there a presumption that all water 1s used
for drinking water, and the Board should not make such a presumption now. In addition, the
Board has never done a use attainability analysis, as is required by the federal water quality
standards at 40 CFR Part 131.10(j). The Board has simply stated that because it has always
assumed that all waters of the state were used for drinking water, the Board should codify its
assumption. Such acceptance of an assumption, especially through an emergency rulemaking,
15 especially poor public policy at the minimum and, quite possibly, illegal under the federal

water quality standards.

’C.S.R. § 46-1-7.2.a.A specifically provides that waters shall be classified based on
whether they meet the definitions of the individual water uses set out in C.S.R. § 46-1-6. It
also provides that streams may be “classified for one or more Water Use Categories [and that
[w]lhen more than one use exists, they shall be protected by criteria for the use category
requiring the most stringent protection.” This language makes clear that not all stream
segments are presumed to serve all uses. If they were, then this regulatory language would be
surplusage, and the law presumes that such language cannot be mere surplusage.

*We are aware of language in E.I. DuPont de Nemours and Co., Inc. and Affiliated
Trades Foundation v, Chief, Nos. 599 & 602 (EQB Dec. 13, 1995) which affirmed the Chief’s
decision to apply Category A criteria to a section of the Ohio River notwithstanding DuPont’s
contention that its discharges were more than five miles upstream of any public water in-take.
There, however, The Board utilized other evidence to find that “the waters of the Ohio Ruver
are used for human consumption,” a fact which rarely exists for the small streams into which
the mining industry most often discharges. Thus, absent other evidence that a stream 1s used
for human consumption, the rationale is the DuPont case is inapplicable to the mining industry.




By declaring all waters of the state public drinking water supplies, the Board has
essentially stated that it does not want to “address” the issue until the Bureau of Public Health
completes and implements its Source Water Assessment and Protection Program (“SWAPP.”)
However, on numerous occasions, the Bureau of Public Health, with its limited state
resources, has stated that it HOPES to complete the SWAPP by the summer of 2000, but that
it has not REQUIRED to complete the SWAPP until 2003,

Accordingly, both the WVCA and WVMRA request the Board to withdraw its
assumption that all waters of the State are used for drinking water. Rather, the WVCA and
WVMRA suggest that the Board require all human health criteria to be met at some distance,
perhaps five miles, upstream of ALL KNOWN DRINKING WATER INTAKES. To do
otherwise, is inappropriate public policy.

Manganese

As Dr. Samuel has noted on numerous occasions, the regarding manganese - whether
the treatment 1s worse than the cure - has been presented to the Board numerous times over
the past several years. Accordingly, WVCA and WVMRA willnotprovide extensive comment
on this matter at this point. Rather, WVCA and WVMRA will rely on the large amounts of
previous comment which have been submitted to this Board. It 1s clear from the Board’s
actions over the past several years* that the Board understands the “manganese issue.”
However, the WVCA and the WVMRA would be more than willing to provide any analytical

or other type of data to the Board should it wish to consider such mformation.

*As early as 1997 and as recently as seven and a half weeks ago, the Board has
continuously and correctly recognized that treating manganese i1s more detrimental to water
quality than the manganese itself. Most recently, on October 15, 1999, the Board voted
unanimously to propose a “five mile rule” for manganese. Unfortunately, such effort by the
Board was negated by the Secretary of State.



Response to EPA’s Comment

Finally, the WVCA and WVMRA wish to formally respond to the oral comments
provided by the United States Environmental Protection Agency - Region Il (“USEPA”) atthe
November 29, 1999 public hearing. Atthehearing, Mary Kuo, onbehalf of USEPA, stated that
if the Board declares all waters of the State to be Public A, as the Board has done through its
emergency rulemaking, then EPA would object to a statewide exemption for the human health
criteria for manganese. That 1s, 1f the Board does not withdraw its rule mandating that all
waters of the State are used for public drinking water, then the Board may NOT propose an

exemption for manganese - regardless of what the analytical data and common sense suggest.
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Ms. Elizabeth Chatfield

Technical Advisor DEC € 6 1580
Environmental Quality Board

1615 Washinglon Street, East

Charleston, WV 25311

Dear Ms. Chatfield,

The Environmental Protection Agency has received notice of the Environmental Quality
Board’s proposed amendments to Section 6.2 of the West Virginia Water Quality Standards,
which addresses implementation of the drinking water supply use category. Pursuantto 40 CFR
§131.20(b), EPA offers comments on the proposed changes. -

Specifically, the proposed language slates that Category A will apply to all waters. In
addition, it provides exemption from the human health manganese criteria above five miles of a
known drinking water source.

The West Virginia Water Quality Standards does not explicitly state that afl waters are
desipnated as drinking water supply. Thus, EPA is pleased to see clarification on this current
mterpretation,

Regarding the additional language relative to manganese, an exemption to the human
health criteria in light of a statewide application of Category A does not reflect the intentions of
the Clean Water Act. Criteria for the protection of human health are needed for waterbodies
designated for public water supply, in order to support the designated use. Thus, if Public A is to
be applied to all waters, then human health criteria for pollutants, including manganese, need to
be applied to all waters as well,

EPA hopes that these comments will assist the EQB in the development of fully

protective Water Quality Standards. If you have any questions or concerns, please contact me at
(215) 814-2390.

Sincerely,

/W m

Mary A. Kuo
Environmental Scientist
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WEST VIRGINIA RIVERS COALITI

Dacember 6, 1999

Libby Chatficld

Technical Advisor

WV Environmental Quality Board

1615 Washington Street East, Suite 301
Chaileston, WV 25311-2126

RE: Comments on Emergency Rulemaking for the Public Drinking Water Supply
Designated Use Category (A)

Dear Ms. Chatfield:

On behalf of the West Virginia Rivers Coalition and the West Virginiang for Clean Water
campaign, I am submitting the following comments regarding the proposed emergency
rulemaking for the public drinking water supply desipnated use category (A).

We are pleased to see that the Environmental Quality Board is proposing to retain the
definition of Category A such that the public drnking water supply category of use shall

apply to all waters of the state. We would certainly like to see this go beyond au interim
basis.

The West Virginia Rivers Coalition and West Virginians for Clean Water believe this
assures the maximur degree of protection for all our states surfage waters for existing
uses (including those who currently use curface waters for drinking and are not accounted
for) and, for potential future uses as drinking watet.

We also believe it is absolutely inappropriate to inchude the language which provides an
exemption from the manganese human health criterion above fives mile of a known
drinking water source. This contradicts the previous language of Category A which
protects for all existing uses. In fact, it violates the language of the Clean Water Act
regarding existing uses.

The Clean Water Act (CWA) says that existing uses are those that have been attained at
any time since 1975, when the CWA regulations regarding designation were established.
Existing uses include: 1) uses actuaily being made, whether or not the level of quality to
fuily support the uses exists; and 2) uses for which the level of quality has bee attained,
whether or not the use is yet being made

801 N. Randolph Avenue » Elkins, West Virginia 26241 + (304) 6377201 » www. wVrivers.org
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The CWA at 131.12 (a)(1) flatly states that “Existing instream water uses and the level of
waler quality necessary to protect the existing uses shall be maintained and protected.”

The Summary of Proposed Changes states “This change has been included to address
coticerns raised by the coal industry regarding the difficulty of meeting the manganese
timit.” We question whether the proposed changes are being offered for the maintainance

and protection of existing uses as required by law, or to serve the specific interests of 2
specific industry.

Those who use the waters and streams of West Virginia to make a profit, and effect the

character and quality of those waters by doing so, should be held accountable for
preserving the quality of our waters.

In this scenario, it appears that the coal industry is attempting to avoid this responsibility,
and the full treatment necessary for manganese, The current (partial) treatment raises the

alkalinity of the receiving stream to a degree that it may in fact violate water quality
standards.

There are other treatment options available to reduce the pH, and they should be
employed. This is a problem that should be deait with via the permitting process or
appropriate Clean Water Act mechanisms, such as variances ar use attainment analyses,
But it should not be a proposed language changs to designated uses.

The burden of proof and treatment responsibilities should not be shifted to the public.

The common everyday need for clean water should be preserved for the use - now and in
the future - of every citizen.

As for the intention of the Board to revisit the application of Category A upon the
completion of the delineation of Zones of Critical Concern in the Source Water
Assessment and Protection Plan being implemented by the WV Bureau for Public Health, 1
would again raise the cancern that this does not include people who use surface waters
and are not served by a so-called public service providet. Protection for the use of our
surface waters for drinking must be retained

Again, we appreciate the protective definition of Category A you are proposing and we
request that you eliminate the inappropriate, if not illegal, language that would exempt the
manganese human health criterion above five miles of'a “known' drinking water source.

Sincerely,

Ynaly €. e *}%WWE

Pamela C. Moe-Merritt
Conservation Director
cer M. Bob Koroncat, US FPA, Region Hl




WEST VIRGINIA RIVERS COALITION

West Virginia Rivers Coalition Statement for the Public Hearing on Emergency
Rulemaking for the Public Drinking Water Supply Designated Use Category (A)
11/29/99

My name is Pamela Moe-Merritt and I am here this evening representing the West
Virginia Rivers Coalition and the West Virginians for Clean Water campaign

We are pleased to see that the Environmental Quality Board is proposing to retain the
definition of Category A such that the public dnnking water supply category of use shall
apply to all waters of the state. We would certainly like to see this go beyond an interim
basis. '

The West Virginia Rivers Coalition and West Virginians for Clean Water believe this
assures the maximum degree of protection for all our states surface waters for existing
uses (including those who currently use surface waters for drinking and are not accounted
for) and, for potential future uses as drinking water.

We also believe it is absolutely inappropriate to include the language which provides an
exemption from the manganese human health criterion above five mile of a known
drinking water source This contradicts the previous language of Category A which
protects for all existing uses. In fact, il violates the language of the Clean Water Act
regarding existing uses.

The Clean Water Act (CWA) says that exisfing uses are those that have been attained at
any time since 1975, when the CWA regulations regarding designation were established.
Existing uses include: 1) uses actually being made, whether or not the level of quality to
fully support the uses exists; and 2) uses for which the level of quality has been attained,
whether or not the use 1s yet being made.

The CWA at 131.12 (a)(1) flatly states that “Existing instream water uses and the level of
water quality necessary to protect the existing uses shall be maintained and protected

Unfortunately, it is embarrassingly clear who’s interest the Board is attempting to cater to
in this instance. The Summary of Proposed Changes states ““This change has been
included to address concerns raised by the coal industry regarding the difficulty of meeting
the manganese Jimit.”
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Those who use the waters and streams of West Virginia to make a profit must be held
accountable and be willing to bear the cost of preserving the quality of our waters,

It appears that the coal industry does not want to be responsible and expend the resources
necessary to fully treat for manganese. The current (partial) treatment raises the alkalinity
of the receiving stream to a degree that it may in fact violate water quality standards.

There are other treatment oplions available to also reduce the pH. 1t is the responsibility
of the coal industry to employ them. And it is a problem that should be dealt with via the
permitting process or appropriate Clean Water Act mechanisms, such as variances or use
attainment analyses. But it should not be a proposed language change to designated uses.

The burden of proof and treatment responsibilities should not be shifted to the public.

The common everyday need for clean water should be preserved for the use - now and in
the future - of every citizen.

As for the intention of the Board to revisit the application of Category A upon the
completion of the delineation of Zones of Critical Concern in theé Source Water
Assessment and Protection Plan being implemented by the WV Bureau for Public Healil, ]
would again raise the concern that this does not include folks who use surface water that
are not served by a so-called public service provider. Protection for the use of our surface
waters for drinking must be retained.

Again, we appreciate the protective definition of Category A you are proposing and we
request that you eliminate the inappropriate, if not illegal, language that would exempt the
manganese human health criterion above five miles of a *known” drinking water source.



WEIRTON

STEEL CORPORATION

November 29, 1999

Dr. Donald Tarter

Clhairman, Environmental Quality Board
1615 Washington Street, E.

Charleston, WV 25311-2126

Dear Dr. Tarter:

Weirton Steel Corporation (“WEC”) is pleased to submit the following comments
on proposed amendrments to the Surface Water Quality Standards, 46 CSR 1, filed an October
18, 1999. As the Envirorunental Quality Board is aware, WSC has a strong interest in the water
quality regulations of the Board and seeks to provide thoughtful and constructive input to the
Board in its deliberations concerning changes 1o its rules, These comments are offered for that
purpose.

The narrative accompanying the proposed regulatory changes states that the
amendments are intended to clarify that “the public drinking water supply use category applies to
all waters of the state.” See “Swmmary of Proposed Changes,” Fovironmental Quality Board,
Octaber 18, 1999. The narrative goes on to state:

The Office of Water Resources . . . has implemented the use
catepory iu tiis way for some tirue. Howeves, w existing langnage
in the ule does not clearly define this interpretation.

WSC believes that it is precisely because the Office of Water Resources applied an interpretation
of the water quality regulations that conflicted with the express language of the rules that this
issue was the point of contention in numerous appeals over the years. The Board has proposed 10
resolve this issue by decreeing that all waters of the state be designated as public water supplies
until designated otherwise. For the reasons stated in its comments filed on July 15, 1959, on the
Advance Notice of Proposed Rulemaking, WSC opposes the proposed change. A copy of -
WSC’s previous cominents 18 attached to this letter.

In the narrative accompanying the proposed rule, it is suggested that the Board
favors the ~Zone of Critical Concern™ concept that is currently under consideration by the
Department of Health through the exercise of that agency s responsibilities under the Safe
Drinking Water Act. Itis subrnitted that this approach is very simnilar to the “Five Mile Rule”
(and the sefention or updating of the existing list of public water supplies in Appendix B of the
Rule). By committing to reexamine the scope of the application of Category A upon the
publication of the Department of Health's Zones of Critical Concem, and at the same time,

WEIRTON STEEL CORPORATION/400 THHEE SPRINGS DRIVEMWEIRTON, WEST VIRGINIA 26062-4989 PHQONE {304) 7972000 www welrton.com



November 29, 1959
Page 2

applying the Category & Use designation to all waters of the State, the Board is moving in
diverse directions gimultancously. WSC believes that it would be more lpgical to define the
Category A Use as those waters five miles upstrearm of any public water supply listed in

Appendix B and adjusting this distance if deemned appropriate to reconcile with the Zones of
Critical Concern onee they have been finalized.

Secondly, other than being the most conservative gpproach that can be taken, we
are aware of no factual or scientific support for the Board’s proposal. WSCis particularly
sensitive to The sconomic impact of regulatory decisions on businesses operating in this State.
We urge the Board to make choices based on sound science and to be aware of the economic
impact of regulatory approaches that are overly restrictive, when a less restrictive choice can be
scientifically and factually supported. We believe the adoption of the five-mile rule would meet
this latter test.

Whichever approach the Board adopts, WSC reiterates its belief that the “one-half
mile” rule (Sec. 7.2.2.2) chould be deleted from the Rule. With minort adjustments, the Mixing
Zone Rule (§ 46-1-5) provides all the flexibility needed to address discharges in close proximity
to drinking water infakes. T his approach properly focuses on the impact at the intake and not the
discharge. See pages 3, 4 of attached commenis.

We thank the Board fot the opportunity to provide these comments and WSC
looks forward to working with the Board in the coming months 1o achieve practical solutions to
these issucs.

Sincerely yours.

WMW

Mark Vignovic
Manager, Environmental Control

Encl.
cc: Gene P. Current



Mark Vignovic
Manager, Environmental Control

STEEL CORPORATION (304) 7974276

July 15, 1999

Ms. Elizabeth M. Chatfield

Technical Advisor

West Virginia Environmental Quality Board
1615 Washington Street, East

Suite 301
‘Charleston, West Virginia 25311

RE: West Virginia Water Quality Standards -
Advanced Notice of Proposed Rulemaking

Dear Ms. Chatfield:

Weirton Steel Corporation (“WSC”) is pleased to submit the following commenis to the
recent Advanced Notice of Proposed Rulemaking (“ANPR”) regarding the West Virginia Water
Quality Standards, which was issued on June 29, 1999 by the West Virginia Environmental
Quality Board (the “Board”).

1. BACKGROUND

The ANPR provides that the Board is considering changes to Section 6 of the West
Virginia Water Quality Standards Rule, 46 CSR 1, which establishes use categories for waters of
the State. Specifically, the changes, which are being contemplated, would affect the designation
of waters for use as public water supplies (known as Category A). The Board has proposed
several options for modifying the Water Quality Standards Rule, and is seeking comments o1l its
proposals. It is our understanding that the Board is considering such changes based upon a
directive from the West Virginia Legislature.

1L INTRODUCTION

As you know, WSC owns and operates an integrated steel making facility along the
Ohio River in Weirton, West Virginia. As part of its operations, WSC withdraws approximately
200 million galions of water from the Ohio River for use as both process water and drinking
water. This water is withdrawn from the Ohio River approximately 1500 feet downstream of one
of the company’s permitted discharges (Outlet 002). Because of the water intake’s proximity to
the 002 discharge (i.e., within one-half mile), the 002 discharge is subject to the “one-half mile

=
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Ms. Elizabeth M. Chatfield
Tuly 15, 1999
Page 2

rule,” 46 CSR 1 Section 7.2.2.2, which would require absent some exception, that WSC discharge
“drinking water quality” effluent from Outlet 002. In such case, WSC could theoretically use the
effluent as drinking water, which would appear to be a ridiculous result.

The costs of installing control equipment of moving the discharge are astronomical (well
over $30 million). Another alternative would be to relocate the drinking water intake, 2 project
which would cost approximately $2 million with no attendant environmental benefit. In fact, this
relocation would likely have a detrimental environmental impact, given the dredging and piling
work necessary to construct a new intake structure.

The ongoing regulatory concem with the Category A designation, specifically the old “5-
mile rule,” arose at the same time WSC’s NPDES Permit was reissued by the Office of Water
Resources in 1994. Among other things, this permit imposed effluent limitations equivalent to
drinking water criteria on WSC’s Outlet 002. Although it appears that the purpose of the “5-mile
rule” was to clarify that drinking water standards only apply in those stream segments located 5
miles upstream of a water supply intake, the rule was interpreted to impose drinking water criteria
as effluent limitations for all discharges in these 5 mile zones.

In recognition of the special circumstances existing at the Weirton Plant and 1o allow
WSC time to adeguately consider the option of utilizing water supplied by the City of Weirton
rather that its own potable water plant, an exception was inserted within the current half-mile rule.
See Sec. 7.2 2.2, effective July 1, 1999. We believe it is critical that any option for addressing
the Category A use designation chosen by the Board include a mechanism for recognizing special
circumstances where it can be demonstrated that despite proximity to a drinking water intake,
drinking water quality 1s assured.

II. THE BOARD’S PROPOSED OPTIONS

The Board is proposing four separate options for the Category A use designation for
public water supplies. These include: (1) maintaining the current interpretation of the use
designation that all waters in the State are designated as Category A, unless specifically removed;
(2) using protective zones as determined by the West Virginia Bureau of Public Health; (3)
providing for the removal of the designation during the NPDES perimitting process; and (4)
applying the use designation for a distance five miles upstream of existing water supply intakes.

Retaining the existing Category A presumption is simply not the best alternative, given the
stringent water quality criteria associated with public drinking waier supply use designations. This
approach gives no consideration to actual uses that are being made of surface waters nor does it
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recognize any treatment that is applied to drinking water systems. Simply presuming that all
waters of the State are used for drinking water and, as a result, placing the significant burden of
overcoming this presumption on the discharger at the discharge Jocation, is excessive for the
adequate protection of the State’s drinking water.

The option of using protective zones as established by the Bureau of Public Health is not
desirable because that program is still in the developing stages and its implications cannot yet be
identified. The option of utilizing the Office of Water Resources to review and possibly remove
the Category A use during the NPDES permit review process raises questions that the Board may
unlawfully delegate its authority to establish water quality standards.

Tn addition, WSC believes that the Board cannot effectively modify the existing Category
A use designation without corresponding changes to the “sne-half mile rule.” Specifically, WSC
believes that the regulatory change should reflect the following conditions:

1) The existing regulations include a mechanism whereby the Department of Health
can have input on which sources merit protection as public drinking water
supplies, and it is important to retain this mechanism.

2) Most of the regulated community does not object to Category A designations that
are protective of public drinking water supplies, nor does it object to water quality-
based effluent limitations (“WQBELs") that are rationally designed to protect
those supplies. Rather, it objects to arbitrary, non-scientific brightline rules that
impose ovetly protective criteria “end-of-pipe.”

3) With minor modifications, the existing mixing zone regulations will provide the
Office of Water Resources (“OWR”) with adequate flexibility to develop
WOQBELSs that are protective of public drinking water supplies A proper mixing,
zone analysis should ensure the development of WQBELSs that prevent the
exceedance of the drinking water criteria at the public water supply intake. This
approach properly focuses on the impact at the intake and not the discharge.

4) WSC’s situation is somewhat unique, because it owns both the effiuent discharge
and the water supply intake/treatment facility, As such, WSC should be able to
determine where treatment technology should be installed to protect the water
supply (i.e , at the discharge or at the intake)



Ms. Elizabeth M. Chatfield
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IV. - PROPOSED CHANGES

After considering all of the pertinent facts, and the somewhat tortured path that has led the
Board to this point, WSC recommend that the following changes should be made to the water
quality standards:

A)

B)

C)

D)

E)

The Category A use designation should apply five miles upstream (or to the
headwaters, whichever is shorter) of all public water supply intakes, as designated
in Appendix B of the water quality standards, unless otherwise removed in
accordance with the site-specific criteria portions of the standards.

The Category A use designation should not apply outside of these five-mile
segments or as otherwise removed in accordance with the site-specific criteria
portions of the standards.

The Office of Water Resources (“OWR”) should consult with the Department of
Health on at least an annual basis to determine whether additions or deletions
should be made to the list of public water supplies designated in Appendix B of the
water quality standards, and should propose to the Board any such changes that 1t
deems appropriate.

The “one-half mile rule” (which imposes criteria “end-of-pipe”) should be deleted.

A provision should be added to the mixing zone regulations that provides that the
mixing zone for human health criteria should not extend beyond the intake for any
public water supply, as designated in Appendix B of the water quality standards,
unless the water supply and the discharge are owned by the same entity. If the
water supply and the discharge are owned by the same entity, the mixing zone may
extend beyond the intake, but the OWR may require additional monitoring at the
drinking water supply to ensure that the drinking water regulations are being met.

WSC believes that these changes will provide OWR with adequate tools and flexibility to
develop appropriate water quality-based effluent limitatioos that are protective of public drinking
water supplies, without reliance on the unscientific, “belts and suspenders” protection proflered
by the one-half mile rule. At the same time, the changes will provide the regulated community
with cerlain assurances that WQBELs will be based on sound science and demonstrated facts.
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V. ~CONCLUSION

Again, thank you for the opportunity to provide these comments, and WSC looks forward
to working with the Board in the coming months to achieve practical solutions to these issues If
you would like to discuss these comments in greater detail, or if I can be of any additional
assistance, please do not hesitate to contact me. ‘

Sincerely yours,

Mark Vignovic
Manager, Environmental Control

cc. Gene P. Current



Statement by Kathy G. Beckett
On Behalf Of the
West Virginia Chamber of Commerce

My name is Kathy G. Beckett, of the law firm of Jackson & Kelly, PLLC. Tam
here tonight to present a statement on behalf of the WV Chamber of Commerce. The
Environmental Quality Board has elected to designate all waters of the state as Category
s of -t - Warers in the O of an emergency rule which is now slated to become a
final rule. The Environmental Quality Board was directed by the Legislature on March
211999 to review, revise and propose, within the statutory deadline of October 30, 1999
emergency and legislative rules to address the interpretive differences regarding the
designation of category A waters and analyze the need for distance prohibitors for the
policies of public drinking water intake Although the Board has dedicated portions of ils
meetings, as well as set aside time for public hearings, it is not apparent that it has given
appropriate consideration to the impacts of the decision that it has made

Although the Board historicatly has received lengthy comments from the WV
Chamber, as well as [rom other trade organizations and individual companies describing
the inherent regulatory difficuities of designating all of the state’s waters as Category A
waters. the Board has elected to adopt the statewide designation. This broad-brush
approach creates a Jegal generalization that takes reality and turns it on its head Waters
upon which there are no drinking water uses are now designated as such without having
undergone even the first analytical assessment of actual uses. What is gained by creating
this fiction is a water quality criteria goal that would make all waterbodies appropriate for
human consumption, after conventional treatment. 1t1s well for the public to be educated

on this very important detail. Just by designating all waters as drinking water supply,



does not mean the public is free to sip from a teacup filled with West Virginia’s waters.

Another significant fiction that is created by the Board is that waters that fail to
meet Category A criteria, whether or not there is a pubiic water intake, will be subject to
TMDL analysis and development. With each layer of regulation, the myth grows larger
and larger and more and more resource intensive

The Chamber strongly urges the Board to withdraw this rule and provide a report
to the Legislature detailing the need for additional time The Environmental Quality
Board has been canfronted with very complex legal and technical issues this past year as
it has worked tirelessly to address EPA’s comments presented in the last triennial review
The Chamber supports the hard work the Board has done thus far, but the Chamber is
keenly aware of the outstanding issues that remain unaddressed. It simply is not
acceptable to rely on the stroke of a broad brush when we are dealing with important
matters such as water quality.

The most familiar episode in this fiction that creates a terrible fact, is that which s
described by those facilities that will be required to treat for manganese to such an extent
that aquatic life will be threatened if not eliminated.

The Chamber strongly urges the Board to withdraw the current rule in favor of
allccating appropriate time for all Board members to thoroughly study this issue and
artive at a public pelicy decision that will create a regulation that is well-founded in law,
as well as fact.

Respectfully submitted this 29" of November, 1999,



| RECEIVED
DEC 06 1999

ny AR QUALITY BOARD
C_ harleston, West Virginia

\ West Virginia
Chamber of Commerce

IROMMENTAL QUALITY E!O.»i\
EN\&ESRLESTON, WEST VlRGiNI

December 6, 1999

Dr. Ed Snyder, Co-Chairman
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Dr. Donald C. Tartar, Co-Chairinan
38 Lynn Morr Drive
Huntington, West Virginia 25705

Re: Public A — Drinking Water Supply Designatiorn

Dear Chairmen and Board Members:

These comments are offered on behalf of the West Virginia Chamber of
Commerce concerning the decision by the Environmental Quality Board to
designate all waters of the state as Category A Drinking Waters in the form of an
emergency rule which is now slated to become a final rule.

The Environmental Quality Board was directed by the Legislature on
March 21, 1999 to review, revise and propose, within the statutory deadline of
October 30, 1999 emergency and legislative rules to address the interpretive
differences regarding the designation of category A waters and analyze the need
for distance prohibitors for the policies of public drinking water intake. Although
the Board has dedicated portions of its meetings, as well as set aside time for

public hearings, it 1s not apparent that it has given appropriate consideration to the
impacts of the decision that it has made.

Although the Board historically has received lengthy comments from the
WV Chamber, as well as from other trade organizations and individual companies
describing the inherent regulatory difficulties of designating all of the state’s
waters as Category A waters, the Board has elected to adopt the statewide
designation. This broad-brush approach creates a legal generalization that takes
reality and turns it on its head. Waters upon which there arc no drinking water
uses are now designated as such without having undergone even the fisst analytical
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assessment of actual uses. What is gained by creating this fiction 1s a water
quality criteria goal that would make all waterbodies appropriate for human
consumption, after conventional treatment. It is well for the public to be educated
on this very important detail. Just by designating all waters as drinking water
supply, does not mean the public should hold the misbelief that waters will now be
of a potable quality without additional treatment.

Another significant fiction that is created by the Board is that waters that
fail to meet Category A criteria, whether or not there is a public water intake, will
be subject to TMDL analysis and development. With each layer of regulation, the
myth grows larger and larger and more and more resource intensive.

The Chamber strongly urges the Board to withdraw this rule and provide a
report to the Legislature detailing the need for additional time. The Environmental
Quality Board has been confronted with very complex legal and technical 1ssues
this past year as it has worked tirelessly to address EPA’s comments presented 1n
the last triennial review. The Chamber supports the hard work the Board has done
thus far, but the Chamber is keenly aware of the outstanding issues that remain
unaddressed. It simply is not acceplable to rely on the stroke of a broad brush
when we are dealing with important matters such as water quality.

The most familiar episode in this fiction that creates a terrible fact, is that
which is described by those facilities that will be required to treat for manganese
to such an extent that aquatic life will be threatened if not eliminated.

The Chamber sgongly urges the Board to withdraw the current rule 1 favor
of allocating appropriate time for all Board members to thoroughly study this 1ssue
and arrive at a public policy decision that will create a regulation that is well-
founded 1n law, as well as fact.

Very truly yours,

L/dy il )

?ﬁh}{ Beckett

Counsel for the
WYV Chamber of Commerce

cc:  Mr. Stephen G, Roberts, President
WV Chamber of Commerce
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Environmental Commiitee
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\félbeth Chatfield, Staff
Environmental Quality Board

Donald C. Tartar
38 Lynn Morr Drive
Huntington, West Virginia 25705

Betsy E. Duhlin, P.E.
3909 Kanawha Avenue
Charleston, West Virginia 25304

Charles Jenkins
432 Wilburn Street
Morgantown, West Virginia 26505

David Samuel
| Harvest Drive
Morgantown. West Virginia 26508
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Dr. Donald Tartar, Chair

WV Environmental Quality Board
1615 Washington Street, East
Charleston, WY 25311-2126

RE: 46 CSRL Water Quality Standards
~Use Category A, Water Supply, Public
-And criteria for Manganese

Chairman Tartar,

On behalf of the statewide organization West Virginia Bighlands Conservancy
(WVHC), the more local citizens group Friends of the Litds Kanawha (FOLK}, and
inyself personally L submit these brief statements regarding Use Category A Watel
Supply, Public and criteria for Manganese.

SUBLIC A

Aware of individual families across the siale who are users of surface warer for
private domestic water systerms {previously identified by Sections 6.2 b, ¢ and d. of WV
Water Quality Standards 46 CSR1), we are acutely aware of the need 1o protect the high
quality of our surface waters (hal are suitable for drinking water purposes. WV 13 blessed
with a pultitude of surface waters that are most often suitable for drinking waier use.
This is particularly true m the more isolated headwaters areas where old Sections 6.2 ¢
and d. are frequently applicable, We continue to be deeply concerned about industry
efforts over the past 20 years to have the Board lower its assumptions and expectations

for these high quality waters merely to make it easier and/or less expensive to conduct
some activily or another.

We cominend the Board for it's proposed language in Seetion 6.2 that retains
the assomption that Use Category A applies io all waters of the state unless
specifically removed frem that category.

As evident {rom our numerous cubnigsions to the Board over the years, WYHC
and FOLK have consistently mamtained this powition and will continue to do so.

(We do have concerns ahout the Bosrd’s expected reliance on the Bureau of
Bublic Health’s current efforts in its Source Water Assessment and Protection Program to
study and delineate “Zones of Critical Concern YZ,COY to further refine the application of
Category A to waters of the state.

In particular, at this point it appears that the delineation of ZCC may not
adequately address the concerns we have for protecting many high quality headwaters

2
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and present as well as potential “private domestic water systems” {old Section 6.2.c.) or
“all other surface water intakes where the water 13 used for human consurption” {old
Section 6.2.d). ... But that 1s a question for another day - once the Bureau is further
along with its study.)

MANGANESE

While we realize the Board has not asked for comments about the Manganese
criteria at this particular juncture, we also recognize that concerns about MANZANCST are
prime motivating factors in industry’s push to weaken the application of Use Category A,
Water Supply, Public. This of course was obvious in cominents submitted by coal
industry representatives at the public hearing last Manday, November 29, 1999

As with our support of the Board’s maintaining its historic position with regard to
Public A applying to all waters of the state, we also strongly urge the Board to mainiain
the current criteria for manganese w Public A waters,

We deeply regret the Board's decision at the last triennial review to drop the
aquatic fife oritedia for manganese, but we realize no studies have tumed up massive fish
i)z dircotly related to increases in manganese levels from, sav, aparticular mining
operation Nor apparently have any studies been directed to evaluating specific changes
{0 backeround aquanc life (not just fish species) vaused by increased levels of
Mangaiese.

However, as industyy now turns 1ts atteniion to eliminating any criteria for
majganese in waters assumed to be capeble of supporting drinking watel use, the Boatd
must surely huve enough reason for maintaining af leagt the current standard of 1mg/1 for
Catepory A,

Af the risk of being overly repetitive, I must restate some of our comments to tlie
Board from the 1997 Triennial Review (7/22/97). Atthat time we referred 10 the
following assuwmptions presented by the EPA Guidance coutained in the “Goldbouk™

“[manganese may not be toxic to plans] but, manganese is RARFLY found In
surface waters at concenirations greater than 1mg/l. ... Thus no specific
critetion for manganese {in agricultural waters) is proposed.”

_ “Manganese at Concentrations of about 10 to 20 ugfl is acceptable to most
consumers. A criterion for domestic water supplies of 50ug/l should minumize
the abjectionable qualities.”

- “The presence of low concentrations of iron may ntensify the adverse effects
of manganase.” [lucreased levels of iron, of course, often accompany
manganese in mining discharges ]

. “Most industrial users of water can operaie successfully where the criterion
proposed for public water supplics {50ug/t) is observed Examples of
industrial tolerance of manganesc o water are summarized for industries such
as dyeing, milk processing, papel, testiles, photography apd plastics {McKee
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and Wolf, 1963). A MORE RESTRICTIVE CRITERION MAY BE
NEEDED TO PROTECT OR ENSURE PRODUCT QUALITY.”

- “,..manganese is not removed in the conventional treatment of domestic
waters,”

As the above statements from the Goldbook indicate, though there may be little
concetn about the toxicity of manganese to fish or other aquatic life, there is cerlainly
ample reason to be concerned sbout how levels of manganese above lmy/l may impact
the quality of life in rural West Virginia as wel] as the potertial to attract diverse
industries to some of the more isoluted headwater areas In the state

Previous testimony before this Board has sliown how increased treatment costs
have been incurred &t the Buckhannon Water Plant since the mid ‘®0)’s due to increased
levels of manganese from mining operations upstresm. Costs such as these must not be
passed on to the water users downstream, but rather must be borne by the company
and/or tndusiry creating the problem (and, of course, consequently shared by all the

consummners of the product produced, i.e. more appropriately passed on as part of the cost
of doing business).

As was mentioned at the public hearing November 20® manganese has been
considered an “indicator” for other metals in the effluent limit standards set for coal
mining in the 1977 Surface Mining Act (SMCRA). Although that is more comx ectly a
matter for consideration by OSM and EPA in the ongoing conversations with the coal
industry with regard to changing those «ffluent limitations, water quality based effluents
are requited where instream water quality may not be adequately protected by the
technology based limits. It is here, where water quality based effluents are more
appropriate, where maintaining water quality demands more than the floor of protection
provided by the technology bused limits 1n $MCRA, that the Board must hoid the line
This is especially true with regard to the high quality waters of WV that are o1 can be
used for drinking water supplies

While also attempting to persuade the federal regulatory agencies {OSM and
EPA) that technology based effhuent Jimits of 2-4 mg/l for manganese from coal wining
oites is unreasonable, unsupportable and should be eliminated, the mining industry has
successfully encouraged this Board to eliminate the manganese criteria for aquatic life
from the state water quality standards so that now the imposition of more stringent water
quality based effluent limits no longer include a numeric standard for mangancse -
except of course in waters where use Category A. applies.

In turning their attention to overcoming this Tast hurdie of meeting somewhat
demanding manganese standards, coal industry representeiives refuse to acknowledge the
existence of alternative treatment methodologies that are both possible and that would
also prevent the negative outcomes of “overkill” and “overtreatment” that they now
herald Revesse osmosia may well be a bit pricey for many operators, but another option,

that of two stage treatipent systems {first to raise the pH then to lower it thereby
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addressing the various treatment required for appropriate reductions of Fe, Al, Mn, etc. in
the discharge) are available and affordable.

Unless and until industry can prove it impossible (not just inconvenient or
relatively uneconomical) to treat and remove manganese onsite we urge the Board to be
sure that state standards do pot allow the burden and cost of trcatment to be passed on to
other possible users of the waters in question.

EAESE TS A LS

Over the past twenty years many changes have occurred in technology and our
ability as humans to alter our environment for the progress society as a whole seems to
desire But what has not changed since T began attending Board hearings in the late “70’s
is the underlying need for the Board to remain strong in 1ts efforts to offer the highest
degree of protection to the most precious water resources of the state. As pressures have
mounted over the vears vour task has become most difficutt. Nowhere (s this more
evident than in the current assaults on Public A and the antidegradation policy.,

We applaud the cutrent language proposed to clarify the Board’s bistoric position
that public drinking water supply use applies to all waters of the stale unless that use is
specifically removed We furthermore urge you to retain the ciurent mangancese criteria
for use Category Public A,

Please contact me at the address and/or phone # below with any questions or need
for ¢larification.

Sincerely,

( hv&

I(z) b
Cindy Rank

HC 78, Box 227
Rock Cave, WV 26234

Phone {304) 9245802

¢c. Frank Young, President WVHC
LeRoy Dixon, President FOLK
WV for Clean Water

Fade
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Comments before the Environmental Quality Boafd on Public A waters
given 11/29/99 on behalf of the West Virginia Manufacturers
Association.

Thank you, I'm Wayne Appleton speaking on behalf of the West
Virginio Manufacturers Association. I'm going to read my comments
tonight so that there is no question as to my meaning of intent.

In 1998 the YWest Virginia Lagistature mandated the Environmental
(uality Boaid to study and justify the rationale for designating all of the
astate's waters as Gategory A Public Drinking Waters. Rather than
performing any studies or analyses to determine whether it is indeed
appropriate {0 continue fo protect uses which do not exist, the Board
has chosen to retzin this designation despite an awareness of the
problems that this causes.

The Board iz pware that there are serious problains with designating
all of our waiers as Public A. The Board is aware of the differences
ihat exist between the Water Quality Standards tor Drinkiig Walers
and those designed to pratect Aguatic Life. The Board is aware of
specific problems, such as manganese, where ihe application of the
Human Health Criteria would require treatment which would be very
detrimental to aquatic life downsireamand which degrade water guality
substantially.

in designating all of the stale's waters as Category A, the Board
appears to be ignoring or underestimating the implications of their
actions. By designating waters which have MO drinking water uses as
"Drinking Water", the Eoard has arbitrarily determined that some of
ihese waters will be designated as "impaired” for that non-exisient
use. This is despite the fast that many of these streams have viprant
hnalthy aquatic life and that no une is using these streams as potahle
water. The impiication of defining these streams as irripeired is that
these streams will ba inappropriately listed on the siaie's 303(c} list &
impaired whan in fact they are healthy. This then implies that a Total
Maximum Daily Load (TMDL) will need 13 be establiched and
corrective action taken to "fix! a non-existent problent,



The West Virginia Manufacturers Association strongly supports
identifying those streams which are truly impaired and taking
corrective action to remediate specific problems. We do not believe
that West Virginia has the resources to do unnecessary TMDLs or to
remediate problems which exist only because the Board's decision
protects non-existent uses.

The West Virginia Manufacturers Association does not believe that the
Board has met the mandate of the Legislature to explain and justify
designating all of the state's waters as Category A. WVMA s unaware
of any "Use Attainability Analyses" or other significant technical
studies done by the Board's staff which support this arbitrary
designation. WVMA believes that the Board must either reconsider
this arbitrary designation OR provide the regulated community with a
well-defined and practical means to change the designation for
specific waters. If these issues are not adequately addressed by the
Roard, WVMA will find it necessary to take these issues to the
Legislature in the upcoming session.
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The West Virginia Manufacturers Association is a trade organization
representing over 200 member (iqms. The West Virginia Manufacturers
Association thanks the Board for this opportunity to make public comments
on behalf of the members of WYMA on the Emergency Rule issued by the
Board defining all of the state’s waters as Categovy A Drinking Water. We
believe that this decision is bad public policy.

Proteciing non-existent or upl

vful uses of West Virginia’s Waters

The designation of any stream or
should mean that the water must
conyentional water trcdtmem

these criteria to “untreated” sirea
walers
eliminates this requirement.

The argument of some enviromn
drinking untreated strcam waters

stringent standards to all state wa

that do not have an exister

wwaterbody as Public A Drinking Water
lnect human health criteria after

I. . T . _
rlq designation is not intended to apply
in waters nor was it intended to apply to

t use as potable water, The Board's change

tntal activists that “some people are
therefore it is necessary to apply more

ters” is a spurious one. The Board cannot

and should not act to apply inappropriate Water Quality Standards based
upon unlawful or non-existent uses. If there are people using these untreated

waters for potable uses, this is a
be resolved through aciion by thd

Health and Human Services ager

The Implications of the Boards

egal or “social welfare issue” which should
Bureay for Public Health or the sfate’s
cies, not an environmental issue.

Actions

The net effect of designating all bfthe state’s waters as L,atogory A waters

witl be to require that some wate

s

s be erroneously listed as “impaired” o

the state’s 303 (d) list a}thuug 1L fact they are not impaired for aquatic life

or for any other getually existy
on the 203 (d) Vst will require thit

be established (an cxpensnm und
undertaken to correct g “problem
actions.

Iuw Placing these streams, lakes and rivers
24

t a 'Total Maximum Daily Load (TMDL)
ertaking) and that remediation efforts be
" which exists only because of the Board's
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The West Virgimia Manufacturerg Association believes that this is bad public
policy and that the financial costg to the state to perform unnecessary
TMDLs and inappropriate remediation are an unacceptable drain on the
resources of the taxpayers of the state and an impediment 10 future economic
development.

Case in point-—Manganese

The Board is aware through many discussions over a period of ycars of the
issue created by Category A designation of waters that are above the Human
Health Criteria standard for Manganese. Many of these waters, nevertheless,
have healthy vibrant aguatic and benthic populations, The members of the
Board are also aware that treating these waters o remove manganesce
requires treatments that significantly degrade the quality of the water for
downstream aquatic 1ife, The Bgard recently attempted to remedy this
situation by crafting an excmption in the Emergency Rule that was removed
by the West Virginia Secretary of State when he 1ssued the rule. The Board
is also aware, based on comments by Mary Kuo- USEPA Region 111- that
EPA would probably reject suchian exernption when the final rule reached
them since they would not approye exemptions to the Human ealth Criteria
ctandards. The West Virginia Mpnufacturers Association points out that
this. and other possible negative ponsequences from the inappropriate
application of Category A, arise Hireetly from the Board’s insistence ol
applying inappropriate standards based on non-cxistent or unlawful uses of
the waters.

“The Board bas failed to meet fhe mandate of the EPA

It is the position of the West Virginia Manufacturers Association that
designating the uses of any waterbody requires a positive determination of
the current and historic uses of those waters and a demonstration that the
waters actually meet or exceed the requirements for these designated uses.
The Federat Clean Water Act REQUIRES the state to protect existent uses
of all state waters. However, where the state has designated uses other than
“fchable/swimable” it nust do 4 Use Attainability Analysis, (40CTR
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131.10 (). The Board has not dane such a study before arbitrarily assigning
a Public A designhation for all waiers,

The Board has failed to meetf tlie mandate of the Legisiature

"The Envirommental Quality Board was mandated by the West Virginia
Legislature to determine the apprppriateness of a rumeric limit on the
apphcation of Category A designption such as a “*5 mile rule”. The members
of the West Virginia Manufacturdrs Association do not believe that the
limited actions of the Board and zi,affto study this issue meet either the spirit
or the letter of that mandate. No keientific study was done to support the
designation of the state’s waters gs Category A.

The West Virginia Manufacturerls Association asks the Environmental
Quality Board to withdraw the curent Emergency Rule and to craft a rule
which would allow for an accuraie designation of which waters are, and
which waters are net , Category A Drinking Waters and/or which would
allow a simple and practical method to reclassify streams based on actual
uses and stream quality data. |




Rationale Document
46 CSR 1, Requirements Governing Water Quality Standards
January 14, 2000

The following is a summary of the comments received on the emergency rule filed with the
Secretary of State's office in October 1999, and the Board's responses to those comments. Note
that some additional comments were submitted discussing the proposal regarding limits to the
application of the manganese human health criterion in Public A waters. That provision was not
approved by the Secretary of State and is therefore not inctuded in this filing. Responses to those
comments, therefore, are limited.

SECTION 6.2.

This section outlines the application of Designated Use Category A - Water Supply,
Public. It provides that the category describes waters, which, after conventional treatment, are
nsed for human consumption and describes the types of water supply systems which may be
protected.

Proposed Changes The Board's proposed amendments would remove the current language of
this section and replace it with the following statement:

“This use category shall apply to all waters of the state unless specifically
removed as indicated in section 7.2.d., herein.”

Additionally, the list of Public Drinking Water supplies in Appendix B is deleted.

In proposing these changes, the Board intends to clarify the interpretation”which has been
used by the Office of Water Resources of the DEP for some time. The Board further intends that
upon completion of the delineation of Zones of Critical Concern ("ZCCs") by the Bureau for
Public Health according to the Bureau’s Source Water Protection Plan, that they will review
those ZCCs and reconsider the definition of the Public A to correspond to the ZCCs.

Comments and Responses

1. Several commenters indicated support of the clarification of the current interpretation of the
application of the use category to all waters.

The Board agrees that clarification was needed.

9 One commenter commends Board for retention of assumption that Category A applies to all
waters based on awareness of and need to protect individual families across the state who are
users of surface water for private domestic water systems. The commenter expressed a need for
the Board to remain strong in its efforts to offer the highest degree of protection to the most
precious water resources of the state.



The Board agrees with the commenter that the state’s drinking waters are a very high priority.
We intend to work with the Bureau for Public Health in reviewing the ZCCs and determine their
appropriateness for the application of the drinking water designated use. Until then, the Board
believes that the retention of the current implementation strategy is appropriate.

3. One commenter indicated support of the retention of application of Public A use category to
all waters, and believes the Clean Water Act requirement to protect existing uses requires
continued protection of all users of drinking water. The commenter believes that those profiting
from use of states streams should be held accountable, and burden of treatment should not be
shifted from them to the public. Shifting to use of Zones of Critical Concern (ZCCs) in future,
however, may not be supportive of people who use surface waters and are not served by public
service providers.

The Board intends to review the ZCCs upon completion of their delineation to determine whether
they offer sufficient protection of the public drinking water supply and to work with the Bureau
for Public Health to ensure that appropriate protection is provided through the category A use
designation.

4 Some commenters supported the approach of adopting ZCCs, but suggested that the transition
be a 5-mile protection zone above intakes rather than the Board’s proposed application to all
waters of the state.

In its review, the Board determined that retaining the existing protocol for the application of the
Public A use ensures protection until the ZCCs are completed. Further, it will result in the least
confusing transition as the Board reviews and amends the application of Category A to the
designated ZCCs. A transition from a five mile zone to some other, possibly larger zone above
an intake would cause confusion and additional work for the DEP.

5 One commenter indicated that a statement from environmental activists that “some people are
drinking untreated stream waters therefore it 1s necessary to apply more stringent standards to all
state waters” is spurious. The commenter believes that if such use 1s being made, this 1s a legal
or “social welfare issue” which should be resolved by health agencies.

The Board intends to review the guestion regarding protection of those drinking directly from
untreated streams to determine whether such use is an existing use according to the Federal Clean
Water Act. Ifit is an existing use as defined by federal law, the Board will ensure that it 1s
protected and implemented according to the provisions of the Clean Water Act.

6. One commenter believes that the effect of this designation will be to require that some waters
be erroneously listed as “impaired” on 303(d) list, requiring TMDL and result in unnecessary
remediation actions.

The Board recognized the commenters concern, however believes that the proposed change will



not affect the 303(d) listing process because it does not change the current application of the use
designation and its implementation by the DEP.

7. Commenters indicated that the result of designation will be that human health manganese
limits will result in treatment to remove manganese which will result in significant degradation
of water quality downstream and impact aquatic life.

The Board has worked with the regulated community regarding the impact of manganese limits
being included in NPDES permits. We intend to continue to work with them, as well as with the
WV DEP, US EPA, WV Bureau for Public Health and other appropriate agencies to attempt to
resolve the issue.

8. Some commenters indicated that the State must conduct a use attainability analysis prior to
designation uses other than “fishable/swimmable”, None has been conducted. Another
commenter indicated that the Board’s authority to assign Public A use to all streams could
provide reasonable grounds for a legal challenge because of a failure to conduct a Use
Attainability Analysis ("UAA") confirming existence of drinking water use.

Section j(1) of 40 CFR 131.10 outlines the situations where use attainability analyses are
required to be conducted. The section pertinent to this discussion provides that a State must
conduct a UAA when:

The State designates or has designated uses that do not include the uses specified
in section 101(a)(2) of the Act . . ."

The uses referred to are the so-called "fishable/swimmable" water uses. The Water Quality
Standards rule includes designated uses protecting both aquatic life and recreation. These
correspond to the fishable/swimmable uses.

The Board’s understanding of the language outlined above is that UAAs are required only
if a state does not adopt the fishable/swimmable uses required by the CWA. Because we have
included aquatic life and recreation uses in our standards, no UAA would be required in order to
adopt the drinking water use.

9. One commenter indicated that the Board has not addressed appropriateness of a numeric limit
such as a “5 mile rule”, as mandated by the legislature. Another commenter indicated that the
Board did not analyze the need for distance prohibitors pursuant to the directive in HB2533.

The Board reviewed the option of adopting a five mile rule, and determined that the use of the
ZCCs, or similar methods, would provide protection based on a more realistic watershed
assessment rather than an arbitrary distance upstream of drinking water intakes. While other
states have used this type of intake protection strategy, the Board believes that the watershed
approach offered with the potential use of the ZCCs will provide a more scientific approach to



the application of the designation,

10. One commenter offered the following description of misconceptions regarding drinking
water protection:

a. Only approximately 2% (possibly only 1% if consider multiple mtakes on large rivers
like the Ohio) of state’s streams actually qualify for public drinking water use according to
Bureau for Public Health statistics.

b. Raw surface waters should be safe for human consumption, and Public A designation
will protect them.

c. Designating all waters of the state with Public A use will protect human health from
manganese exposure.

As stated above, the Board intends to review the issue of protection of the those drinking directly
from streams as an existing use under the Clean Water Act. Further, the Board intends to
continue its assessment of the concerns raised about the manganese human health criteria.

11. One commenter provided the following summary of problems arising from statewide
application:

a. DEP resources will be wasted to assess thousands of streams for compliance with
category A numeric criteria,

b. DEP will be forced to place streams on 303(d) list of impaired waters to protect a use
that does not exist.

c. Only relief mechanism to help discharger is a use removal which must go through a
long and cumbersome regulatory and legislative process,

The Board believes that these concerns are minimized by the fact that statewide application is not
a new application, but one that has been implemented by the DEP for a number of years. With
regard to item ¢, while the legislative process can be lengthy, the showing that a stream is not
being used for drinking water purposes is not particularly cumbersome. Upon review of local
Health Department records and a survey of the stream, an applicant may proposed removal of the
use if necessary. Removing the use on a case by case basis allows the majority of the State’s
waters to retain the drinking water designation, and it’s concomitant protection, for future use,
which is one of the goais of designated uses as provided in the federal CWA.

12. There is no presumption that category A should apply to all waters similar to the
presumption that Category B and C do.

The Board agrees that prior to this proposed change the Janguage in the rule did not provide such
a presumption. However, the Office of Water Resources of the DEP has implemented the Public
A use category as they have the Category B and C uses. The Board’s intent is to clarify the rule
to provide that the presumption does apply to the Public A use.



13. One commenter indicated that the Board did not promulgate the proposal as a legislative rule
as required by the legislative directive.

The West Virginia Administrative Procedures Act provides a timeline for filing an emergency
rule as a legislative rule with the Legislative Rule-Making Review Committee. Such filing with
the LRRC must be accomplished within 90 days of the filing of the emergency rule. The Board
intends to complete the legislative rule filing within that 90 day timeframe..

14, Several commenters urged the Board to adopt a 5-mile zone of protection instead of applying
Category A to all streams.

See comments at # 9, above.
15. One-half mile rule in section 7.2.a.2 should be deleted.
The Board intends to review the need for the one-half mile rule as it reviews the ZCCs.

16. The following comments were submitted by the Bureau for Public Health regarding the use
of ZCCs in the implementation of the public A use category. How will situations be handled
where contaminants are allowed to be discharged in exceedance of water quality criteria above
ZCCs (to ensure criteria are met at edge of ZCC?) How would the placement of new treatment
facilities be accommodated into the scheme? Would use apply only to discharges located within
the defined ZCC? How would DEP 1ssue permits within and outside of the zones? Would BPH
be involved in permitting?

The Board acknowledges the concerns expressed by the agency. We intend to review these
issues and look forward to working with the Bureau as we consider amending the application of
Category A to the ZCCs.

17. WV BPH commented on several concerns regarding manganese treatment. Presence of
manganese can result in complications with chlorine treatment, causing that treatment to be less
effective. Further, increased chlorine used to oxidize manganese may promote halogenation of
naturally occurring organic compounds resulting in byproducts such as trihalomethanes and
haloacetic acids, which are potential or known carcinogens. A federal Disinfect and/Disinfection
Byproducts rulc has been promulgated by EPA to address this concern,. Also, consideration
should be given the issue of allowing a NPDES permit holder to discharge high levels of
manganese and cause public water supply system consumers to pay for additional treatment
required to eliminate it.

See #7 above. Note further that because the Office of the Secretary of State did not approve the
manganese provision, the Board has not included that exemption in this proposed rule.

18. One commenter also urged Board to maintain the human health criteria for manganese based



on EPA Goldbook recommendations and due to use of manganese as an indicator of other metals
in the effluent limit standards set for coal mining in the 1977 SMCRA. Commenter further
indicates that treatment options are available for addressing problems with precipitating
manganese such as reverse osmosis and use of two stage treatment systems.

See# 7 and #17, above.



