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pATE: July 9, 199
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: Environmental Quality Board

EMERGENCY RULE TITLE: Requircments Governing Water Quality Standards

1. Date of Filing July 9, 19%

2. Statutory authority for promulgating emergency rule:

22B-3-4

3. Date of filing of proposed legislative rule: July 9, 199

4. Does the emergency rule adopt new language or does it
amend or appeal a current legislative rule?

Amends a current legislative rule

5. Has the same or similar emergency rule previously been
filed and expired?

No

6. State, with particularity, those facts and circumstances
which make the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfare.

The provisions at issue have been formally disapproved by the US Environmental

Protection Agency because they are inconsistent with the requirements of the

Federal Clean Water Act (Act). The Act requires that the State respond to

the disapproval within 90 days of its notification by USEPA.




If the emergency rule was promulgated in order to comply
‘with a time 1limit established by the Code or federal
statute or regulation, cite the Code provision, federal
statute or regulation and time limit established therein.

Federal Clean Water Act section 303(c)(3)

with particularity, those facts and circumstances

State,
event sub-

which make the emergency rule necessary to pr
stantial harm to the public interest.

The fish tissue concentrations limits (bodv burden criteria) in the rule
are not consistant with those approved by USEPA and reliance on them in the

implementation of the permitting program could result in discharge limits

which would not be fully protective of human health.




BUREAU OF ENVIRONMENT
GASTON CAPERTON 10 McJunkin Road LAIDLEY ELI MCCOY, PH.D.
GOVERNOR Nitro, WV 25143-2506 COMMISSIONER

July 9, 1996

Ms. Judy Cooper

Director, Administrative Law Division
Office of the Secretary of State
Capitol Complex

Charleston, West Virginia 25305

RE: 46CSR1 - "Reguirements Governing Water
Quality Standards"

Dear Ms. Cooper:

This is to advise you that I am giving approval for filing
with your office the above-referenced rule as an Emergency Rule.

Your cooperation in this regard is very much appreciated.
If you have any questions or require additional information,
please feel free to contact Libby Chabfield at 558-4002.

r¥ely yours,

Laldley Eli
Commissiongr

LEM:cc

Attachment




46 CSR 1

Summary of Emergency Amendments and
Statement of Circumstances Constituting Emergency

The amendments proposed herein would delete sections 8.22.1 and 8.22.2 of the Water
Quality Standards rule. These sections of the rule are found on pages 21 and 22 of Appendix E,
which outlines the numeric criteria which apply to the waters of the State.

The two sections establish concentrations allowable in fish tissue, called "body burden
criteria” for 7 parameters and describe how the values are to be implemented. Section 8.22.1
provides that when the criteria listed in 8.22.2 are less than the practical laboratory quantification
levels instream values will be calculated from discharge concentrations and flow rates and from
body burden values, when appropriate. Section 8.22.2 lists numeric body burden criteria for
chlordane, DDT, aldrin-dieldrin, endrin, toxaphene, PCB and dioxin.

These two provisions were included in the rule with the intention of providing an
alternative to the numeric values in situations where the numeric values are lower than the
detection limit value. Body burden values were adopted for parameters which have strong
bioaccumulative properties.

In their most recent review of the Water Quality Standard rule, Region III of the USEPA
disapproved sections 8.22.1 and 8.22.2 of the rule. In a letter to the Board dated November 9,
1996 (attached) that agency stated:

.. Section 8.22.1 and 8.22.2 are being disapproved by EPA and should be deleted.
Section 8.22.1 states that when the specified criteria are less than the PQL.,
instream values shall be calculated from discharge concentrations, flow rates and
fish body burdens. This appears to require an "alternative" criteria to be developed
for these cases - in effect, this section tries to address permitting concerns.
According to Section 303(c)(2)¥B) of the CWA (Clean Water Act) and 40 CFR
131.11, States must adopt those water quality criteria that protect the designated
use and those criteria must be based on sound scientific rationale. Altering criteria
to suit detection capabilities is not consistent with these requirements . . .

... The State has not provided the scientific basis for the fish body burden criteria
found in Section 8.22.2, and these numbers do not appear to utilize a standard
methodology or be consistent with West Virginia's adopted risk level of 10°to
protect human health. West Virginia appears to have used a mix of FDA Action
Levels, EPA risk levels and some unknown methodologies . . .

In short, the USEPA has determined that the body burden values are inconsistent with
values acceptable to the agency and further, that the values address permitting issues and




therefore are improperly incorporated into the Water Quality Standards rule.

The Board acknowledges that the body burden values, although based on the best
available information at the time of adoption, are not consistent with EPAs current recommended
values. In the case of dioxin, for example, the Board, In 1992, proposed to the legislature two
values, a surface water criterion and a body burden value, both of which were developed using
assumptions which were different from the assumptions relied upon by EPA in developing that
agency's recommended surface water criterion. The legislature ultimately approved EPAs
recommended surface water criterion for dioxin, but the proposed body burden value was not
amended. The result is that the surface water criterion for dioxin and the body burden criterion
for dioxin in the rule are based on two different sets of assumptions which are inconsistent with
one another.

In light of EPAs determination that the body burden values in the standards are not up to
date and that the language in 8.22.1 which addresses the implementation of the criterion
improperly addresses permitting concerns, and their formal disapproval of those sections of the
rule, the Board has determined that the removing these sections of the rule expeditiously is the
most responsible course of action to take. The Board is requesting these changes through the
State's emergency rulemaking provisions both to correct the mistakes in the rule to avoid
improper reliance on them, and further to attempt to meet the timing requirements in the Clean
Water Act (Act) for the correction of rules upon disapproval by USEPA.

Section 303(c)(3) of the Act provides that if a State's water quality standards are
determined to be inconsistent with applicable requirements of the Act, the EPA Administrator
must notify the State and specify the necessary changes to bring it into compliance with the Act.
Tf such changes are not adopted by the State within ninety days after the date of notification, the
Administrator is required to promulgate such standard for the State. Adoption of the proposal
outlined herein would avert the possibility of federal promulgation of these sections of the Water
Quality Standards rule.

The Board has notified USEPA, Region 1II that it plans to propose amendments through
the State's emergency rulemaking process to respond to the disapproval of these two sections of
the water quality standards.




Attached is the cover page and pertinent excerpt from the letter to the Board from EPA regarding
the Water Quality Standards rule.
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%M g UNITED STATES ENVIRONMENTAL PROTECTION AGENC
g, REGION I j
¢ PROY 841 Chestnut Building
Philadelphia, Pennsylvania 19107-4431
Dr. David E. Samuel, Chairman NUU 09 1595

West Virginia State Water Resources Board
615 E. Washington St.
Charleston, WV 25311

Dear Dr. Samuel:

On August 11, 1995, the U. S. Environmental Protection
Agency (EPA) received West Virginia’s revised Requirements
Governing Water Quality Standards, which was passed on March 10,
1995, and became effective on August 18, 1995. Pursuant to 40
CFR §131.21 and Section 303(c)(3) of the Clean Water Act (CWA),
EPA has reviewed the revised West Virginia Water Quality
Standards. Previously, EPA had disapproved the August 25, 1993,
version of the State’s Water Quality Standards, and we also
provided comprehen51ve comments on an earlier draft of the
current version. Elizabeth Chatfield is to be commended for the
significant effort that has gone into correcting EPA’s
disapproval items and addressing our comments thus far.

Although the purpose of this letter is to remove our
disapproval from various portions of standards, some of these
sections are belng approved only conditionally, and other
portions remain disapproved. The enclosure accompanying this
letter will identify the revisions that can be made to remove our
disapproval and other modifications and clarifications we feel
are necessary to meet Federal requlrements for water gquality
standards. A summary of our major comments is as follows:

§ 46-1-4 Antidegradation Policy

We are pleased to note that West Virginia has adopted a
policy which addresses EPA’s concerns. Therefore, EPA’s
disapproval of the antidegradation policy is removed. EPA’s
approval is conditional upon the State’s development of
antidegradation implementation procedures which adequately
support the State’s policy. EPA requests that West Virginia
complete these procedures with the next year.

§ 46-1-5 Mixing Zcnes

West Virginia has adopted a Mixing Zone Policy that
satisfies most of EPA’s concerns. Therefore, EPA is
removing our objection to the State’s Mixing Zone Policy.
There are some additional concerns that need to be
addressed, and these concerns are specified in Enclosure 1.
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§8.15 EPA’s aquatic life chronic criterion for iron is 1.0
mg/l. The State should either change their criterion
to reflect EPA’s number, or provide a rationale for the
less stringent number.

§8.15.1 This section should be deleted. EPA has commented
previously that the inclusion in water quality
standards of procedures to be used to calculate certain
specific individual National Pollutant Discharge
Elimination System (NPDES) permits, is not appropriate
for a water quality standards regulation.

§8.17 West Virginia needs to provide the scientific basis for
adopting a chronic aguatic life criteria of 1.0 mg/l
for manganese. Also, the use of 1 mg/l for water
supply is less stringent that EPA’s criterion. Please
provide the rationale for this number, or adopt EPA’'s
recommended criterion.

§8.17.1 This section should be deleted. Once again, the
inclusion in water quality standards of procedures to
be used to calculate certain specific individual NPDES
permits, is not appropriate.

§8.19 The State needs to provide the rationale for the use of
50 ug/l nickel in trout waters.

§8.22 Please provide the scientific basis for the use of the
following:

0.071 ng/l for chronic exposures to Aldrin.
15.7 ug/l for chronic exposures to Chloroform.

10.7 ug/l for chronic exposures to 1,1,2,2-
tetrachloroethane.

§8.26 FPA’s acute criterion value for Selenium is 5 ug/l.
The State should either modify the criteria to conform
with EPA’s, or provide a scientifically defensible

L - rationale for the less stringent number.

Finally, Section 8.22.1 and 8.22.2 are being disapproved by

EPA and should be deleted. Section 8.22.1 states that when the

specified criteria are less than the PQL, instream values shall

be calculated from disharge concentrations, flow rates and fish
body burdens. This appears to require an "alternative"” criteria
be developed for these cases - in effect, this section tries to

address permitting concerns. According to Section 303(c) (2) (B)

of the CWA and 40 CFR 131.11, States must adopt those water

quality criteria that protect the designated use and those
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Detection level issues are being addressed in the permitting
arena and are adequately addressed by the CWA requirements,
regulations and guidance. Section 302 of the CWA and 40 CFR
122.44(d) require that, where necessary, permit limits must ke
derived to achieve the water quality criterion. EPA guidance
(Technical Support Document for Water Quality-based Toxics
Control, (EPA/505/2-90-001), March 1991 and Draft Detection Level
Guidance, March 1994) state that the permit limit should be
derived to meet the applicable water gquality criterion and the
limit should be placed in Part A of the permit. A footnote to
the limit could indicate that compliance with the limit shall be
made at the detection level of the appropriate analytical method.

The State has not provided the scientific basis for the fish
body burden criteria found in Section 8.22.2, and these numbers
do not appear to utilize a standard methodology or be consistent
with West Virginia’s adopted risk level of 10°% to protect human
health. West Virginia appears to have used a mix of FDA Action
Levels, EPA risk levels and some unknown methodologies. EPA’s
calculation of the risk levels protected by West Virginia fish
tissue values is as follows:

Parameter WV _Criterign WV_Risk EPA Value
Value at 107 Risk
Chlordane (ppm) 1.0 1.25 x 107 0.08
DDT (ppm) 0.1 3.3 x 107 0.3
Dieldrin (ppm) 0.3 4.3 x 1077 0.007
Endrin (ppm) 0.3 1.0 x 10°° 3.0
Toxaphene (ppm) 1.0 1.0 x 107°° 0.1
PCB (ppm) 2.0 2.0 x 1073 0.01
Dioxin (ppt) 6.4 1.0 x 107 0.64

However, in any case, these values cannot be used to supersede
in-stream water quality criteria.




APPENDIX B

FISCAL NOTE FQR PRCPOSED RULES

Rule Title: Requirements Governing Water OQuality Standards

Type of Rule: X Legislative Interpretive Procedural
Agency Environmental Quality Board

Address 1615 Washington Street, East

Charleston, West Virginia 25311

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR
INCHREASE DECREASE CUURRENT AT THEREAFTER
ESTIMATED TOTAL $ 00 $ 00 $ 00 $ 00 $ 00

COsST
PERSONAL SERVICES

CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT

OTHER

2. Explanation cof above estimates:

Removal of the two provisions proposed is not anticipated to have any fiscal
impact on either state government, the public or any other interested parties.

3. Objectives of these rules:

To revise the rule to be consistent with recommendations made by the
US Environmental Protection Agency




Rule Title: Requirments Governing Water Qualitv Standards

4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
None
B. Economic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

None

C. Economic Impact on Citizens/Public at Large.

None

Date: July 9, 1996

Si%?ature of Agency Head or Authorized Reprensentative
) ka0
Nihator) (Lhakgbu 0

Technical Advisor
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LEGISLATIVE RULES Jun 5 337P4'%
ENVIRONMENTAL QUALITY BOARD |

OFFIGE OF wCEoT ¥ing)IN|
SERIES 1 SECRETARY OF §149¢
REQUIREMENTS GOVERNING WATER
QUALITY STANDARDS

£46-1-1. General.

1.1. Scope. -- These rules establish requirements
governing the discharge or deposit of sewage, industrial wastes
and other wastes into the waters of the State and establish
water quality standards for the waters of the State standing or
flowing over the surface of the State. It is declared to be the
public policy of the State of West Virginia to maintain
reasonable standards of purity and quality of the water of the
State consistent with (1) public health and public enjoyment
thereof; (2) the propagation and protection of animal, bird,
fish, and other aquatic and plant life; and (3) the expansion of
employment opportunities, maintenance and expansion of
agriculture and the provision of a permanent foundation for
healthy industrial development. (See W. Va. Code § 22-11-2)

1.2. Authority. -- W. Va. Code §22B-3-4
1.3. Filing Date. -- April 30, 1996
1.4. Effective Date. -- May 6, 1996

§46-1-2. Definitions.

The following definitions in addition to those set
forth in W. Va. Code §22-11-3, shall apply to these rules unless
otherwise specified herein, or unless the context in which used
clearly requires a different meaning:

2.1. "Board" is the Environmental Quality Board.

2.2. "Chief" is the Chief of the Office of Water
Resources of the West Virginia Division of Environmental

1




2.3. "Conventional treatment” is the treatment of
water as approved by the State Health Department to assure that
the water is safe for human consumption.

2.4. "Cumulative” means a pollutant which increases
in concentration in an organism by successive additions at
different times or in different ways.

2.5, "Designated uses" are those uses specified in
water guality standards for each water body or segment whether or
not they are being attained. (See section 6.2)

2.6. "Existing uses'" are those uses actually
attained in a water body on or after November 28, 1975, whether
or not they are included in the water quality standards.

2.7. The "Federal Act" means the Clean Water Act
(also known as the Federal Water Pollution Contrel Act) Public
Law 92-500, as amended by Public Law 100-4, 33 U.S.C. 1251, et
seq.

2.8. "High quality waters" are those waters whose
quality is equal to or better than the minimum levels necessary
to achieve the national water quality goal uses.

2.9. "Intermittent streams" are streams which have
no flow during sustained periods of no precipitation and which
do not support aquatic life whose life history requires residence
in flowing waters for a continuous period of at least six (6)
months.

2.10. "OQutstanding national resource waters™ are
those whose unique character, ecological or recreational value
or pristine nature constitutes a valuable naticnal or State
resource.

, 2.11. "Natural™ or "naturally occurring" values or
"natural temperature'" shall mean for all of the waters of the
State:

a. Those water quality values which exist
unaffected by =~~ or unaffected as a consequence of -- any
water use by any person; and




b. Those water quality values which exist
unaffected by the discharge, or direct or indirect deposit of,
any solid, liquid or gaseous substance by any person.

2.12. "Non-point source" shall mean any source
other than a point source from which pollutants may reach the
waters of the State.

2.13. "Persistent" shall mean a pollutant and its
transformation products which under natural conditions degrade
slowly in an aquatic environment.

2.14., "Point source" shall mean any discernible,
confined and discrete conveyance, including, but not limited to,
any pipe, ditch, channel, tunnel, conduit, well, discrete
fissure, container, rolling stock or vessel or other floating
craft, from which pollutants are or may be discharged. This term
does not include agricultural stormwater discharges and return
flows from irrigated agriculture.

2.15, "Representative important species of
aquatic life" shall mean those species of aquatic life whose
protection and propagation will assure the sustained presence of
a4 balanced aguatic community. Such species are representative in
the sense that maintenance of water quality criteria will assure
both the natural completion of the species' life cycles and the
overall protection and sustained propagation cof the balanced
aguatic community.

2.16. The "State Act" or "State Law" shall mean
the West Virginia Water Pcllution Control Act, W. Va. Code §22-
11-1.

2.17. "Total recoverable" refers to the digestion
procedure for certain heavy metals as referenced in 40 CFR 136,
as amended June 15, 1990, Guidelines Establishing Test Procedures
for the Analysis of Pollutants Under the Clean Water Act.

2.18. "Trout waters" are streams or stream
segments which sustain year-round trout populations. Excluded
are those streams or stream segments which receive annual
stockings of trout but which do not support year-round trout
populations.



2.19. "Water quality criteria" shall mean levels of
parameters or stream conditicons that are required to be
maintained by these regulations. Criteria may be expressed as a
constituent concentration, levels, or narrative statement,
representing a guality of water that supports a designated use or
uses.

2.20. "Water quality standards" means the
combination of water uses to be protected and the water quality
criteria to be maintained by these rules.

2.21. "Wetlands" are those areas that are inundated
or saturated by surface or groundwater at a frequency and
duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically
adapted for life in saturated soil conditions. Wetlands
generally include swamps, marshes, bogs and similar areas.

2.22. "Wet weather streams" are streams that flow
only in direct response to precipitation or whose channels are at
all times above the water table.

§46-1-3. Conditions Not Allowable In State Waters.

3.1. Certain characteristics of sewage, industrial
wastes and other wastes cause pollution and are objectionable in
all waters of the State. Therefore, the Environmental Quality
Board does hereby proclaim that the following general conditions
are not to be allowed in any of the waters of the State.

3.2. No sewage, industrial wastes or other wastes
present in any of the waters of the State shall cause therein or

materially contribute to any of the following conditions thereof:

a. Distinctly visible fleoating or settleable
solids, suspended solids, scum, foam or oily slicks;

b. Deposits or sludge banks on the bottom;
c. Odors in the vicinity of the waters;
d. Taste or odor that would adversely affect the

4



designated uses of the affected waters;

e. Materials in concentrations which are
harmful, hazardous or toxic to man, animal or aquatic life;

f. Distinctly visible color;

g. Concentrations of bacteria which may impair
or interfere with the designated uses of the affected waters;

h. Requiring an unreasonable degree of treatment
for the production of potable water by modern water treatment
processes as commonly employed; and

i. Any other condition, including radiological
exposure, which adversely alters the integrity of the waters of
the State including wetlands; no significant adverse impact to
the chemical, physical, hydrologic, or biological components of
aquatic ecosystems shall be allowed.

§46-1-4. Anti-Degradation Policy.

4.1, It is the policy of the State of West Virginia
the waters of the state shall be maintained and protected as
follows:

a. Existing water uses and the level of water
guality necessary to protect the existing uses shall be
maintained and protected. Existing uses are those uses actually
attained in the water body on or after November 28, 1975, whether
or not they are included as designated uses within these water
quality standards.

b. The existing high quality waters of the State
must be maintained at their existing high quality unless it is
determined after satisfaction of the intergovernmental
coordination of the State's continuing planning process and
opportunity for public comment and hearing that allowing lower
water quality is necessary to accommodate important economic or
social development in the area in which the waters are located.
If limited degradation is allowed, it shall not result in injury
or interference with existing stream water uses or in violation
of State or Federal water guality criteria that describe the base
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levels necessary to sustain the national water quality goal uses
of protection and propagation of fish, shellfish and wildlife and
recreating in and on the water.

In addition, the Board and the chief shall assure that all
new and existing point sources shall achieve the highest
established statutory and regulatory requirements applicable to
them and shall assure the achievement of cost-effective and
reasonable best management practices for non-point source
control.

A. High quality waters are those waters meeting
the definition at section 2.6 herein.

B. High quality waters include but are not
limited to the following:

{(a) Streams designated by the West Virginia
Legislature under the West Virginia Natural Stream Preservation
Act, pursuant to W. Va. Code Section 22-13-5, and

{b) Streams listed in West Virginia High
Quality Streams, Fifth Edition, prepared by the Wildlife
Resources Division, Department of Natural Resources (1986).

{(c)} Streams or stream segments which receive
annual stockings of trout but which do not support year-round
trout populations.

c¢. In waters which constitute a water of special
concern no activities which result in the reduction of ambient
water quality shall be allowed. Waters of special concern
include:

A. All Federally designated rivers under the
"wild and Scenic Rivers Act" Public Law 95-542 as amended, 16

U.5.C., 1271, et seq

B. All naturally reproducing trout streams.

C. All streams and other bodies of water in State
and National Forests and Recreation Areas.

D. National Rivers. "National Parks and




Recreation Act of 1978." Public Law 95-625, as amended, 16
Uu.s.C.1, et seq.

d. In all cases, waters which constitute an
outstanding national resource shall be maintained and protected
and impreved where necessary. Outstanding national resource
waters include, but are not limited to, all streams and rivers
within the boundaries of Wilderness Areas designated by The
Wilderness Act (16 U.5.C. 1131 et seq.) within the State.

Additional waters may be nominated for inclusion in that
category by any interested party or by the Board on its own
initiative. To designate a nominated water as an outstanding
national resource water, the Board shall follow the public notice
and hearing provisions as provided in 46 C.S.R. 6.

e. All applicable requirements of Section 316
{(a) of the Federal Act shall apply to modifications of the
temperature water gquality criteria provided for in these rules.

§46-1-5. Mixing Zones.

5.1. In the permit review and planning process or
upon the request of a permit applicant or permittee, the chief
may establish on a case-by-case basis an appropriate mixing zone.

5.2 The following guidelines and conditions are
applicable to all mixing zones:

a. The chief will assign, on a case-by-case
basis, definable geometric limits for mixing zones for a
discharge or a pollutant or pollutants within a discharge.
Applicable limits shall include, but may not be limited to, the
linear distances from the point of discharge, surface area
involvement, volume of receiving water, and shall take into
account other nearby mixing zones. Mixing zones shall take into
account the mixing conditions in the receiving stream (i.e:
whether complete or incomplete mixing conditions exist). Mixing
zones will not be allowed until applicable limits are assigned by
the chief in accordance with this section.

b. Concentrations of pollutants which exceed the
acute criteria for protection of aquatic life set forth in



Appendix E shall not exist at any point within an assigned mixing
zone or in the discharge itself unless a zcne of initial dilution
is assigned. A zone of initial dilution may be assigned on a
case-by-case basis at the discretion of the chief. The zone of
initial dilution is the area within the mixing zone where initial
dilution of the effluent with the receiving water occurs, and
where the concentration of the effluent will be its greatest in
the water column. Where a zone of initial dilution is assigned
by the Chief, the size of the zone shall be determined using one
of the four alternatives outlined in Section 4.3.3 of EPAs
Technical Support Document for Water Quality-based Toxics Control
(EPA/505/2-90-001 PB91-127415, March 1991). <Concentrations of
pollutants shall not exceed the acute criteria at the edge of the
assigned zone of initial dilution. Chronic criteria for the
protection of aquatic life may be exceeded within the mixing zone
but shall be met at the edge of the assigned mixing zone.

¢. (Concentrations of pollutants which exceed the
criteria for the protection of human health set forth in Appendix
E shall not be allowed at any point unless a mixing zone has been
assigned by the Chief after consultation with the Commissioner of
the West Virginia Bureau of Public Health. Human health criteria
may be exceeded within an assigned mixing zone, but shall be met
at the edge of the assigned mixing zone. Mixing zones for human
health criteria shall be sized to prevent significant human
health risks and shall be developed using reasonable assumptions
about exposure pathways. 1In assessing the potential human health
risks of establishing a mixing zone upstream from a drinking
water intake, the Chief shall consider the cumulative effects of
multiple discharges and mixing zones on the drinking water
intake. No mixing zone for human health criteria shall be
established on a stream which has a seven (7) day, ten (10} vear
return frequency of 5 cfs or less.

d. Mixing zones, including zones of initial
dilution, shall not interfere with fish spawning or nursery areas
or fish migration routes; shall not overlap public water supply
intakes or bathing areas; cause lethality to or preclude the free
passage of fish or other aquatic life; nor harm any endangered
species.

e. 'The mixing zone shall not exceed one-third
(1/3) of the width of the receiving stream, and in no case shall
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the mixing zone exceed one-half (i) of the cross-sectional area
of the receiving stream.

f. 1In lakes and other surface impoundments, the
volume of a mixing zone shall not affect in excess of ten (10)
percent of the volume of that portion of the receiving waters

available for mixing.

g. A mixing zone shall be limited to an area or
volume which will not adversely alter the existing or designated
uses of the receiving water, nor be so large as to adversely
affect the integrity of the water body.

h. Mixing zones shall not:

A. Be used for, or considered as, a substitute
for technology-based requirements of the Clean Water Act and
other applicable State and Federal laws.

B. Extend downstream at any time a distance
more than five times the width of the receiving watercourse at
the point of discharge.

C. Cause or contribute to any of the conditions
prohibited in Section 46-1-3.

bD. Be granted where instream waste
concentration of a discharge is greater than 80%.

E. Overlap one another,

i. In the case of thermal discharges, a
successful demonstration conducted under Section 316(a) of the
Clean Water Act shall constitute compliance with all provisions
of this section.

j. The Chief may waive the requirements of
subsections {e) and (h}{(B) above if a discharger provides an
acceptable demonstration of:

A. Information defining the actual boundaries of
the mixing zone in question; and




B. Information and data proving no vioclation of
subsection (d) and (g) above by the mixing zone in question.

k. Upon implementation of a mixing zone in a
permit, the permittee shall provide documentation that
demonstrates to the satisfaction of the Chief that the mixing
zone is in compliance with the provisions outlined in subsections
(b),(c),(e) and (h)(B).

1. 1In order to facilitate a determination or
assessment of a mixing zone pursuant to this section, the chief
may require a permit applicant or permittee to submit such
information as deemed necessary.

§46-1-6. Water Use Categories.

6.1. These rules establish general Water Use
Categories and Water Quality Standards for the waters of the
State. Unless otherwise designated by these rules, at a minimum
all waters of the State are designated for the Propagation and
maintenance of Fish and Other Aquatic Life (Category B) and for
Water Contact Recreation (Category C) consistent with Clean Water
Act goals. Incidental utilization for whatever purpose may oOr
may not constitute a justification for assignment of a water use
category to a particular stream segment.

a. Waste assimilation and transport are not
recognized as designated uses. The classification of the waters
must take into consideration the use and value of water for
public water supplies, protection and propagation of fish,
shellfish and wildlife, recreation in and on the water,
agricultural, industrial and other purposes including navigation.

Subcategories of a use may be adopted and appropriate
criteria set to reflect varying needs of such subcategories of
uses, for example to differentiate between trout water and other
waters. (See subsection 4.1.4d.)

b. At a minimum, uses are deemed attainable if
they can be achieved by the imposition of effluent limits
required under Sections 301 (b) and 306 of the Federal Clean
Water Act and use of cost-effective and reasonable best
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management practices for non-point scurce control. Seasonal
uses may be adopted as an alternative to reclassifying a water
body or segment thereof to uses requiring less stringent water
guality criteria. If seasonal uses are adopted, water quality
criteria will be adjusted to reflect the seasonal uses; however,
such criteria shall neot preclude the attainment and maintenance
of a more protective use in another season. A designated use
which is not an existing use may be removed, or subcategories of
a use may be established if it can be demonstrated that attaining
the designated use is not feasible because:

A. Application of effluent limitations for
existing sources more stringent than those required pursuant to
Section 301 (b) and Section 306 of the Federal Act in order to
attain the existing designated use would result in substantial
and widespread adverse economic and social impact; or

B. Naturally-occurring pollutant
concentrations prevent the attainment of the use; or

C. Natural, ephemeral, intermittent or low
flow conditions of water levels prevent the attainment of the
use, unless these conditions may be compensated for by the
discharge of sufficient volume of effluent discharges to
enable uses to be met; or

D. Human-caused conditions or sources of
pollution prevent the attainment of the use and cannot be
remedied or would cause more environmental damage to correct than
to leave in place; or

E. Dams, diversions or other types of
hydrologic modifications preclude the attainment of the use, and
it is not feasible to restore the water body to its original
condition or to operate such modification in a way that
would result in the attainment of the use; or

F. Physical conditions related to the natural
features of the water body, such as the lack of a proper
substrate, cover, flow, depth, pocls, riffles, and the like,
unrelated to water quality, preclude attainment of aquatic life
protection uses.
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c. The State shall take into consideration the
quality of downstream waters and shall assure that its water
quality standards provide for the attainment of the water quality
standards of downstream waters.

d. 1In establishing a less restrictive use or
uses, or subcategory of use or uses, and the water quality
criteria based upon such uses, the Board shall follow the
requirements for revision of water quality standards as required
by W. Va. Code §22B-3-4 and Section 303 of the Federal Act and
the requlations thereunder. Any revision of water quality
standards shall be made with the concurrence of EPA. The
Board's administrative procedural regulations for applying for
less restrictive uses or criteria shall be followed.

6.2. Category A -- Water Supply, Public. --
This category is used to describe waters which, after
conventional treatment, are used for human consumption. This
category includes streams on which the following are located:

a. All community domestic water supply systems;

b. All non-community domestic water supply
systems, (i.e. hospitals, schools, etc.);

c. All private domestic water systems;

d. All other surface water intakes where the
water is used for human consumption. (See Appendix B for partial
listing of category A waters; see section 7.2.a.B. for additional
requirements for category A waters.)

6.3. Category B =-- Propagation and maintenance
of fish and other aquatic life. -- This category includes:
a. Category Bl -- Warm water fishery streams.
-- Streams or stream segments which contain a fish population
composed overwhelmingly of warm water species. (These are

primarily sport fisheries and may be stocked with trout
seasonally.)

b. Category B2 -- Trout Waters. -- As defined
in Section 2.16 (See Appendix A for a representative list.)
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c. Category B3 -—-- Small non-fishable streams.
-—- Streams or stream segments which because of their size or
flow patterns do not offer sport fishing; they generally contain
populations of minnows, darters, aquatic invertebrates, etc.

d. Category B4 -- Wetlands. -- As defined in
section 2.19; certain numeric stream criteria may not be
appropriate for application to wetlands (see Appendix E).

6£.4. Category C -- Water contact recreation. --
This category includes swimming, fishing, water skiing and
certain types of pleasure boating such as sailing in very small
craft and outboard motor boats. See Appendix D for a
representative list of category C waters.

6.5. Category D. -- Agriculture and wildlife
uses.

a. Category D1 -- Irrigation. -- This
category includes all stream segments used for irrigation.

b. Category D2 -- Livestock watering. --
This category includes all stream segments used for livestock
watering.

¢. Category D3 -- Wildlife. =-- This category
includes all stream segments and wetlands used by wildlife.

6.6. Category E -- Water supply industrial, water
transport, cooling and power. -- This category includes
cooling water, industrial water supply, power production,
commercial and pleasure vessel activity, except those small
craft included in Category C.

a. Category El1 -- Water Transport. -- This
category includes all stream segments modified for water
transport and having permanently maintained navigation aides.

b. Category E2 -- Cooling Water. -- This
category includes all stream segments having one (1) or more
users for industrial cooling.

¢. Category E3 -- Power production. -- This
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category includes all stream segments extending from a point 500
feet upstream from the intake to a point one half (3) mile below
the wastewater discharge point. (See Appendix C for
representative list)

d. Category E4 -- Industrial. -- This category
is used to describe all stream segments with one (1) or more
industrial users. It dces not include water for cooling.

§46-1-7. West Virginia Waters.

7.1. Major River Basins and their Alphanumeric
System. All streams and their tributaries in West Virginia
shall be individually identified using an alphanumeric system as
identified in the "Key to West Virginia Stream Systems and Major
Tributaries" (1956) as published by the Conservation Commission
of West Virginia and revised by the West Virginia Department of
Natural Resources, Division of Wildlife (1985).

a. J - James River Basin. All tributaries to
the West Virginia - Virginia State line.

b. P - Potomac River Basin. All tributaries of
the main stem of the Potomac River to the West Virginia -
Maryland - Virginia State line to the confluence of the North
Branch and the South Branch of the Potomac River and all
tributaries arising in West Virginia excluding the major
tributaries hereinafter designated:

A. S - Shenandocah River and all its
tributaries arising in West Virginia to the West Virginia -
Virginia State line.

B. PC - Cacapon River and all its
tributaries.

C. PSB - South Branch and all its
tributaries.

D. PNB - North Branch and all tributaries to
the North Branch arising in West Virginia.

c¢. M - Monongahela River Basin. The
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Monongahela River Basin main stem and all its tributaries
excluding the following major tributaries which are designated as
follows:

A. MC - Cheat River and all its tributaries
except those listed below:

(a) MCB - Blackwater River and all its
tributaries.

B, MW - West Fork River and all its
tributaries.

C. MT - Tygart River and all its tributaries
except those listed below:

(a) MTB - Buckhannon River and all its
tributaries.

(b) MTM - Middle Fork River and all its
tributaries.

D. MY ~ Youghigheny River and all its
tributaries to the West Virginia - Maryland State line.

d. O Zone 1 - Ohio River - Main Stem. The main
stem of the Ohio River from the Ohio - Pennsylvania - West
Virginia State line to the Ohio - Kentucky - West Virginia State
line.

e. O Zone 2 - Ohic River - Tributaries. All
tributaries of the Qhio River excluding the following major
tributaries:

A. LK - Little Kanawha River. The Little
Kanawha River and all its tributaries excluding the following
major tributary which is designated as follows:

(a) LKH - Hughes River and all its
tributaries.

B. K - Kanawha River Zone 1. The main stem
of the Kanawha River from mile point 0, at its confluence with
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the Ohio River, to mile point 72 near Diamond, West Virginia.

C. K - Kanawha River Zone 2. The main stem
of the Kanawha River from mile point 72 near Diamond, West
Virginia and all its tributaries from mile point 0 to the
headwaters excluding the following major tributaries which are
designated as follows:

(a) KP - Pocatalico River and all its
tributaries.

(b) KC - Coal River and all its
tributaries.,

(c) KE - Elk River and all its
tributaries.

{(d) KG - Gauley River. The Gauley River
and all its tributaries excluding the following major tributaries
which are designated as follows:

(A) KG-19 - Meadow River and all its

tributaries.

(B} KG-34 - Cherry River and all its
tributaries.

(C) KGC - Cranberry River and all its
tributaries.

(D) KGW - Williams River and all its
tributaries.

(e) KN - New River. The New River from
its confluence with the Gauley River to the Virginia - West
Virginia State line and all tributaries excluding the following
major tributaries which are designated as follows:

(A) KNG - Greenbrier River and all its
tributaries.

(B) KNB - Bluestone River and all its
tributaries.
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(C) EKN-60 - East River and all its
tributaries.

(B) K{L)-81-(l) ~ Bluestone Lake.

D. 0G - Guyandotte River. The Guyvandotte
River and all its tributaries excluding the following major
tributary which is designated as follows:

(a) ©OGM - Mud River and all its
tributaries.

E. BS - Big Sandy River. The Big Sandy River
to the Kentucky - Virginia - West Virginia State lines and all
its tributaries arising in West Virginia excluding the following
major tributary which is designated as follows:

(a) BST - Tug Fork and all its
tributaries.

7.2. Applicability of Water Quality Standards. The
following shall apply at all times unless a specific exception is
granted in this section:

a. Water Use Categories as described in Section

A. Based on meeting those Section 6
definitions, tributaries or stream segments may be classified for
one or more Water Use Categories. When more than one use exists,
they shall be protected by criteria for the use category
requiring the most stringent protection.

B. Each segment extending upstream from the
intake of a water supply public (Water Use Category A), for a
distance of one half (%) mile or to the headwater, must be
protected by prohibiting the discharge of any pollutants in
excess of the concentrations designated for this Water Use
Category in Section 8. In addition, within that one half (1)
mile zone, the Chief may establish for any discharge, effluent
limitations for the protection of human health that require
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additional removal of pollutants than would otherwise be provided
by this rule. (If a watershed is not significantly larger than
this zone above the intake, the water supply section may include
the entire upstream watershed to its headwaters.

b. In the absence of any special application or
contrary provision, water quality standards shall apply at all
times when flows are equal to or greater than the minimum mean
seven (7) consecutive day drought flow with a ten (10) year
return frequency (7Q10). NOTE: Exceptions do not apply to
trout waters nor the requirements of Section 3.

c. Exceptions: Numeric water quality standards
shall not apply: (See section 7.2.d for site specific revisions)

A. When the flow is less than 7Q10;

B. In wet weather streams (or intermittent
streams, when they are dry or have no measurable flow): Provided,
That the existing and designated uses of downstream waters are
not adversely affected;

C. In any assigned zone of initial dilution
of any mixing zone where a zone of initial dilution is required
by section 5.2.b herein, or in any assigned mixing zone for human
health criteria or aquatic life criteria for which a zone of
initial dilution is not assigned;

D. Where lesser quality is due to natural
conditions. 1In such cases the naturally occurring values shall
be the applicable criteria.

d. Site-specific applicability of water use
categories and water quality criteria - State-wide water
quality standards shall apply except where site-specific numeric
criteria, variances or use removals have been approved following
application and hearing, as provided in 46 C.S5.R. 6. (See §8.3
and §8.4) The following are approved site-specific criteria,
variances and use removals:

A. James River - (Reserved)
B. Potomac River
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(a) Except for the unnamed tributary of
the South Branch of Buzzard Run above and below Prather Pond
shall not have Water Use Category A; therefore may contain
fluoride not to exceed 2.0 mg/l.

(b) Except that a site-specific numeric
criterion for aluminum, not to exceed 500 ug/l, shall apply to
the section of Opequon Creek from Turkey Run to the Potomac
River.

C. Shenandoah River - (Reserved)
D. Cacapon River - (Reserved)
E. South Branch - (Reserved)

F. North Branch

(a) Except that the Stony River
downstream from the limit of the thermal mixing zone (as
established by Board Order of 11/20/75) for the Mount Storm Lake
wastewater treatment facility to its confluence with the North
Branch of the Potomac River is exempt from the 5°F above natural
temperature rise; however, the maximum temperature outside the
mixing zone shall not exceed 87°F at any time during the months
of May through November and not exceed 73°F at any time during
the months of December through April.

G. Monongahela River

(a) Except that flow in the main stem of
the Monongahela River, as regulated by the Tygart Reservoir,
operated by the U. 5. Army Corps of Engineers, is based on a
minimum flow of 345 cfs at Lock and Dam No. 8, river mile point
30.8. This exception does not apply to tributaries of the
Monongahela River.

{b) Except that site-specific numeric
criteria shall apply to an unnamed tributary to the Monongahela
River mainstem at approximately 3700 feet upstream of mile point
125, which may contain suspended solids not to exceed 60 mg/1,
cil and grease not to exceed 15 mg/l, Ammonia-Nitrogen not to
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exceed 30 mg/l, total phenols not to exceed .10 mg/1l, total
cyanide not to exceed .05 mg/1l, total manganese not to exceed 4
mg/1l, total zinc not to exceed 1.5 mg/l, total copper not to
exceed 1.0 mg/l, Benzene not to exceed .05 mg/l, Napthalene not
to exceed .05 mg/1 and Benzo (a) Pyrene not to exceed .05 mg/1l
and iron not to exceed 4 mg/l1 for the months June through
November and 7 mg/l for the months of December through May.

H. Cheat River - (Reserved)

I. Blackwater River - (Reserved)
J. West Fork River - (Reserved)
K. Tygart River - (Reserved)

L. Buckhannon River - {Reserved)
M. Middle Fork River - (Reserved)
N. Youghiogheny River

(a) Water Use Categories A and E are
excluded from the tributaries of the Youghiogheny River in West
Virginia which flow into Maryland.

0. Ohio River Main Stem - (Reserved)
P. Ohio River Tributaries.

(a) Except that site-specific numeric
criteria shall apply to the stretch of Conners Run (0-77-A), a
tributary of Fish Creek, from its mouth to the discharge from
Conner Run impoundment, which shall not have the Water Use
Category A and may contain arsenic not to exceed 200 ug/1;
selenium not to exceed 62 ug/l; and iron not to exceed 3.5 mg/1l
as a monthly average and 7 mg/l1 as a daily maximum.

(b) E=xcept that site-specific numeric
criteria shall apply to that segment of Harmon Creek (0-97) from
its confluence with the Ohio River to a point 2.2 miles upstream,
which shall not have the Water Use Category A designation.
Therefore, at any time the temperature shall not exceed 100°F,
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total iron shall not exceed 4.0 mg/l and total fluoride shall not
exceed 2.0 mg/l, each as thirty (30) day average values to be
determined from four (4) weekly samples.

(c) Except in the stretch of Cow Creek
(0-53) from its mouth to a point approximately 2,300 feet
upstream, the Water Use Category A shall not apply.

Q. Little Kanawha River. - (Reserved)
R. Hughes River - (Reserved)
S. Kanawha River Zone 1 - Main Stem

{(a) For the Kanawha River main stem, Zone
1, Water Use Category A shall not apply; and

(b} The minimum flow shall be 1,960 cfs at
the Charleston gauge.

T. Kanawha River Zone 2 and Tributaries.

(a) For the main stem of the Kanawha River
only, the minimum flow shall be 1,896 cfs at mile point 72.

(b) Except the stretch between the mouth
of Little Scary Creek (K-31) and the Little Scary impoundment
shall not have Water Use Category A or Bl and shall have Water
Use Category B3. The following site-specific numeric criterion
shall apply to that section: arsenic not to exceed 200 ug/1 and
selenium not to exceed 62 ug/l; and copper not to exceed
105 ug/l as a daily maximum nor 49 ug/l as a 4-day average.

(c) Except for Ward Hollow (K-39-A), a
small tributary of Davis Creek which may contain chlorides not to
exceed 540 mg/l.

(d) Except for Simmons Creek (K-54) from
its mouth to a point 1200 feet upstream to which the following
site-specific numeric criterion shall apply: a maximum daily
temperature not to exceed 38°C (100°F) nor a monthly average
temperature to exceed 34°C.
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U. Pocatalico River - (Reserved)
V. Coal River - (Reserved)

W. Elk River - (Reserved)

X. Gauley River - (Reserved)

Y. Meadow River - (Reserved)

Z. Cherry River - (Reserved)

AA. Cranberry River - (Reserved)
BB. Williams River - {Reserved)

cC. New River

{a) Except the stretch of Laurel Creek
(KN-5), a tributary of the New River, from the confluence of
Dempsey Branch and Laurel Creek to a point 1.7 miles below, where
the site-specific numeric criterion for iron shall be 2.0 mg/l
total iron, and from that point to the confluence of Laurel Creek
and the New River, the site-specific numeric criterion for iron
shall be 1.0 mg/l1 total iron.

DD. (@reenbrier River

{(a) Water Use Category A and B2 shall not
apply to that segment of the East Fork of the Greenbrier River
(KNG-78) from the reservoir located at the tannery to the
confluence with the West Fork; Provided that all trout water
(B2) standards shall not be violated in the mainstem Greenbrier
River.

EE. Bluestone River - (Reserved)
FF. Bluestone Lake

(a) Category E Water Uses are deleted in
Bluestone Lake and temperature rise shall be limited to no more
than 3°F above natural not to exceed 81°F at any time during the
months of May through November and not to exceed 73°F at any time
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during December through April.

GG. East River - (Reserved)

HH. Guyandotte River - (Reserved)
ITI. Mud River - (Reserved)

JJ. Big Sandy River - (Reserved)

KEK. Tug Fork River - (Reserved)

§46-1-8. Specific Water Quality Criteria.

8.1. Charts of specific water quality criteria are
included in Appendix E.

a. Specific state (i.e. total, total
recoverable, valence, etc.) of any parameter to be analyzed shall
follow 40 CFR 136, Guidelines Establishing Test Procedures for
Analysis of Pollutants Under the Clean Water Act, as amended,
June 15, 1990. (See also Series II, Section 7.3 of these
regulations)

b. An "X" or numerical value in the use columns
of Appendix E shall represent the applicable criteria.

¢. Charts of water quality criteria in Appendix
E shall be applied in accordance with major stream and use
applications, Sections 6 and 7.

8.2. C(Criteria for Toxicants.

a. Toxicants which are carcinogenic have human
health criteria (Water Use Categories A and C) based upon an
estimated risk level of one additional cancer case per one
million persons (107°) and are indicated in Appendix E with an
endnote (°).

c. A final determination on the critical design
flow for carcinogens is not made in this rule, in order to
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permit further review and study of that issue. Following the
conclusion of such review and study, the Legislature may

again take up the authorization of this rule for purposes of
addressing the critical design flow for carcinogens: Provided,
That until such time as the review and study of the issue is
concluded or until such time as the Legislature may again take up
the authorization of this rule, the requlatory requirements for
determining effluent limits for carcinogens shall remain as

they were on the date this rule was proposed.

B.3. Variances from Specific Water Quality
Criteria. A variance from numeric criteria may be granted to a
discharger if it can be demonstrated that the conditions outlined
in subsections 6.1.b.A - F limit the attainment of one or more
specific water quality criteria. Variances shall apply only to
the discharger to whom they are granted and shall be reviewed by
the Board at least every three years. In granting a variance,
the requirements for revision of water gquality standards in 46
CSR Series 6 shall be followed.

8.4. Site-specific numeric criteria. The Board
may establish numeric criteria different from those set forth in
Appendix E for a stream or stream segment upon a demonstration
that existing numeric criteria are either over-protective or
under-protective of the aquatic life residing in the stream or
stream segment. A site-specific numeric criterion will be
established only where the numeric criterion will be fully
protective of the aquatic life and the existing and designated
uses in the stream or stream segment. The site-specific numeric
criterion may be established by conducting a Water Effects Ratio
study pursuant to the procedures outlined in EPAs "Interim
Guidance on the Determination and Use of Water-Effect Ratios for
Metals" (February 1994); other methods may be used with prior
approval by the Board. 1In adopting site-specific numeric
criteria, the requirements for revision of water quality
standards set forth in 46 CSR 6 shall be followed.

§46-1-9. Establishment 0Of Safe Concentration Values,
When a specific water quality standard has not been
established by these rules and there is a discharge or proposed
discharge into waters of the State, the use of which has been

designated a Category Bl, B2, B3 or B4, such discharge may be
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regulated by the chief where necessary to protect State water
through establishment of a safe concentration value as follows:

9.1. Establishment of a safe concentration value
shall be based upon data obtained from relevant aquatic field
studies, standard biocassay test data which exists in substantial
available scientific literature, or data obtained from specific
tests utilizing one (1) or more representative important species
of agquatic life designated on a case-by-case basis by the chief
and conducted in a water environment which is equal to or closely
approximates that of the natural quality of the receiving waters.

9.2. In those cases where it has been determined
that there is insufficient available data to establish a safe
concentration value for a pollutant, the safe concentration
value shall be determined by applying the appropriate
application factor as set forth below to the 96-hour LC 50 value.
Except where the chief determines, based upon substantial
available scientific data that an alternate application factor
exists for a pollutant, the following appropriate application
factors shall be used in the determination of safe concentration
values:

a. Concentrations of pollutants or combinations
of pollutants that are not persistent and not cumulative shall
not exceed 0.10 (1/10) of the 96-hour LC 50.

b. Concentrations of pollutants or combinations
of pollutants that are persistent or cumulative shall not exceed
0.01 (1/100) of the 96-hour LC 50.

9.3. Persons seeking issuance of a permit
pursuant to these rules authorizing the discharge of a pollutant
for which a safe concentration value is to be established using
special bioassay tests pursuant to subsection 9.1 of this section
shall perform such testing as approved by the chief and shall
submit all of the following in writing to the chief:

a. A plan proposing the bicassay testing to be
performed.

b. Such periodic pregress reports of the testing
as may be required by the chief.
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c. A report of the completed results of such
testing including, but not limited to, all data obtained during
the course of testing, and all calculations made in the
recording, collection, interpretation and evaluation of such
data.

9.4. Bioassay testing shall be conducted in
accordance with methodologies outlined in the following
documents: U.S. EPA Qffice of Research and Development Series
Publication, Methods for Measuring the Acute Toxicity
{({EPA/600/4-90/027F, August 1993, 4th Edition) or Short Term
Methods for Estimating Chronic Toxicity of Effluents and
Receiving Waters to Freshwater Organisms (EPA/600/4-89/001),
March 1989; Standard Methods for the Examination of Water and
Wastewater (18th Edition); or ASTM Practice E 729-88 for
Conducting Acute Toxicity Tests with Fishes, Macroinvertebrates
and Amphibians as published in Volume 11.04 of the 1988 Annual
Book of ASTM Standards. Test waters shall be reconstituted
according to recommendations and methodologies specified in the
previously cited references or methodologies approved in writing
by the chief.

13-1-96.WPD
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APPENDIX A
CATEGORY B-2 - TROUT WATERS

This list contains known trout waters and 1s not intended to exclude any
waters which meet the definition in Section 2.16.
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APPENDIX B

This list contains known waters used as public water supplies and is not
intended to exclude any waters as described in Section 6.2.
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This list contalns waters knewn te be used for water contact recreation
1s not intended to exclude any waters as described in 3ection

APPENDIX D

CATEGORY C - WATER CONTACT RECREATION
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USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

PARAMETER
Bl, B3, B4 B2 ¢’ A’ ALL
. ! OTHER
ACUTE' CHRON’ ACUTE" CHRON- USES
8.1 Aluminum {(ug/1) 750 87 750 87
Not to exceed:(See
7.1.d.B(b))




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

Bl1,

B3, B4

B2

ACUTE'

CHRON- | ACUTE!

CHRON-

¢’ Al

ALL
OTHER
USES

8.2 Ammonia (ug/1l):
Un-ionized ammonia (UA)
shall be determined from
values of total ammonia-N,
pH and temperature
according to the following
equation:

UA = 1.2(total ammonia-N)
H_.ATH.O fpka et

where pka = 0.0902 +
2730/(273.2 + T and
T = temperature (C)

The concentration of un-
ionized ammonia (NH3) shall
not exceed 50 ug/l.

50




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

Bl,

B3, B4

B2

ACUTE'

CHRON"

ACUTE!

CHRON-

k3

o

ya

ALL
OTHER
USES

8.2.1 Acute and chronic
agquatic life criteria for
ammonia shall be determined
using the tables and
formulae in the National
Criteria section of USEPAs
Ambient Water Quality
Criteria for Ammonia - 1984
(EPA 440/5-85-001, January
1985)

8.3 Antimony (ug/l)

Not to exceed:

4300

14

8.4 Arsenic” (ug/l)

Not to exceed:

50

50

100

8.4.1 Trivalent Arsenic
Not to exceed:

360

190

360

190

8.5 Barium {(mg/l)

Not to exceed:




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

Bl,

B3, B4

B2

ACUTE'

CHRON"

ACUTE'

CHRON"

Ow

p,u

ALL
OTHER
USES

8.6 Beryllium (ug/1l)

130

130

.0077

8.7 Cadmium (ug/1)
Hardness Secluble Cd
(mg/1 CacCo,)

0 - 35 1.0
36 - 75 2.0
76 - 150 5.0
> 150 10.0

8.7.1 Not to exceed 10
ug/1l in the Ohio River (O
Zone 1) main stem (see
section 7.1.d)

8.7.3 The four-day average
concentration of total
recoverable cadmium shall
not exceed the value
determined by the following
equation:

CoHL I lnthardneasif- 4 4o

cd = e””




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN

HEALTH

B1,

B3, B4

B2

ACUTE'

CHRON~

ACUTE'

CHRON’

L]

c:

P.ﬁ

ALL
OTHER
USES

8.7.4 The one-hour average
concentration of total
recoverable cadmium shall
not exceed the value
determined by the following

equation: :
OQ - mw:.._...‘..‘:_lr.wam:.vmmv I-3.8"3)

8.8 Chloride (mg/1)
Not to exceed:

860

230

860

230

250

250

8.9 Copper (ug/l)
Not to exceed:

1000

B.9.1 The four-day average
concentration of total
recoverable copper shall
not exceed the value
determined by the following

equation®:
Cu = mﬁo...“n.:pn.__::.unu_:mmm___IM.._..h,mk




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN

HEALTH

Bl,

B3, B4

B2

ACUTE'

CHRON?

ACUTE'

CHRON"

Ou

A’

ALL
OTHER
USES

8.9.2 The one-hour average
concentration of total
recoverable copper shall
not exceed the value
determined by the following

equation™:
Oc. = e P42 (Inthavidn=ss! §-1.444,

8.10 Cyanide (ug/1)
(As free cyanide HCN+CN')
Not to exceed:

22

22

8.11 Dissolved Oxygen :
less than 5 mg/l1 at any
time,

not

8.11.1 EKanawha River main
stem, Zone 1 - Not less
than 4.0 mg/l at any time.




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

Bl,

B3, B4

B2

ACUTE'

CHRON" ACUTE!

CHRON-

c' A’

ALL
OTHER
USES

8.11.2 Ohio River main
stem - the average
concentration shall not be
less than 5.0 mg/l1 per
calendar day and shall not
be less than 4.0 mg/1 at
any time or place outside
any established mixing zone
- provided that a minimum
of 5.0 mg/1 at any time is
maintained during the April
15-June 15 spawning season.

8.11.3. ©Not less than 7.0
mg/l in spawning areas and
in no case less than 6.0
mg/l at any time.




l

USE DESIGNATION

AQUATIC LIFE HUMAN HEALTH

PARAMETER ALL

K 4
Bl, B3, B4 B2 C A OTHER

ACUTE' CHRON- ACUTE’ CHRON? USES

8.12 Fecal Coliform:
Maximum allowable level of
fecal coliform content for
Primary Contact Recreation
(either MPN or MF) shall
not exceed 200/100 ml as a
monthly geometric mean
based on not less than 5
samples per month; nor to
exceed 400/100 ml in more
than ten percent of all X X
samples taken during the
month.




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

B1,

B3, B4

B2

ACUTE'

CHRON"

ACUTE"

CHRON-

Om bw

ALL
OTHER
USES

8.12.1 Ohio River main
stem (zone 1) - During the
non-recreational season
(November through April
only) the maximum allowable
level of fecal coliform for
the Ohio River (either MPN
or MF) shall not exceed
2000/100 ml as a monthly
geometric mean based on not
less than 5 samples per
month.

8.13 Fluoride (mg/1l)

Not to exceed:

8.13.1 Not to exceed 2.0
for category D uses

8.14 Hexavalent chromium

(ug/1)
Not to exceed:

16

11

16

50




USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

PARAMETER
1 4 2 c’ A’ ALL
Bl, B3, B B OTHER
ACUTE' | CHRON’ | ACUTE' CHRON- USES
8.15 Iron (mg/l)
Not to exceed: 1.5 0.5 1.5
10




USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

PARAMETER : " AL
B1, B3, B4 B2 C OTHER
ACUTE' CHRON® ACUTE! CHRON- USES

8.15.1 Effluent limitations
which may result in a
concentration of up to 3.5
mg/l total iron in the
stream are allowable upon a
demonstration to the Chief
by the applicant that such
concentration will not have
an adverse impact upon
designated stream uses.
This demonstration is
subject to EPA approval and
must show either: (1) that
the stream is supporting
designated uses while
containing total iron
concentrations higher than
the applicable criteria or
(2) the stream does not
have an aquatic life use to
rotect. Notwithstanding

11




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN

HEALTH

Bl,

B3, B4

B2

ACUTE!

CHRON

ACUTE!

CHRON-

3

o3

bg

ALL
OTHER
USES

water qgquality related
effluent limitations. This
exception does not apply to
trout waters.

8.16 Lead {(ug/1)

Not to exceed:

50

8.16.1 The four-day average
concentration of total

recoverable lead shall not
exceed the value determined
by the following equation®:

oo 3 e ihardnessy -1, 70y

Pb = e




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

Bl1,

B3, B4

B2

ACUTE'

CHRON*

ACUTE!

CHRON-

ﬂ..., Nu».ﬂ

ALL
OTHER
USES

B.16.2 The one-hour
average concentration of
total recoverable lead
shall not exceed the value
determined by the following
equation’:

mwu - m._.:‘. lndteardnessy | =1, 150

8.17 Manganese (mg/l)
Not to exceed:

13




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

Bl,

B3, B4

B2

ACUTE'

CHRON" ACUTE!

CHRON-

c’ A’

ALL
OTHER
USES

8.17.1 Effluent
limitations which may
result in a concentration
up to 2.0 mg/l Mn in the
stream are allowable upon a
demonstration to the Chief
by the applicant that such
concentration will not have
an adverse impact upon
designated stream uses.
This demonstration is
subject to EPA approval and
must show either: (1) the
stream is supporting
designated uses while
containing Mn
concentrations higher than
the applicable «criteria,
or (2) the stream does not
have an aquatic life use to
protect. Notwithstanding §

i4




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

Bl1,

B3, B4

B2

ACUTE'

CHRON"

ACUTE!

CHRON"

3

c

mw;

ALL
OTHER
USES

8.18 Mercury

The total organism body
burden of any aquatic
species shall not exceed
0.5 ug/g as methylmercury.

8.18.1 Total mercury in
any unfiltered water sample
shall not exceed (ug/1l):

8.18.2 Methylmercury
(water column) Not to
exceed (ug/l):

.012

.012

8.19 Nickel (ug/1)

Not to exceed:

50

4600

510

8.19.1 The four-day
average concentration of
nickel shall not exceed the
value determined by the

following eqguation':
.Z.H — m‘,{,,.u.fw:.jA”m‘_wn‘m:hu«.u,. [ e

15




USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

PARAMETER . iy ALL
Bl, B3, B4 B2 C OTHER
ACUTE' | CHRON’ | ACUTE' | CHRON® USES
8.19.2 The one-hour
average concentration of
total recoverable nickel
shall not exceed the value
determined by the following
equation®:
Ni = m_Q.......Lm;_pz..TWHQ::wJTu..f;“. X X
8.20 Nitrate (as Nitrate-
N) (mg/i) 10
8.21 Nitrite (as Nitrite 1.0 .060
~N) (mg/l) Not to exceed:
8.22 Organics
Chlordane® {ng/1l) 2400 4.3 2400 4.3 0.46 0.46 0.46
DDT  (ng/l) 1100 1.0 1100 1.0 0.024 0.024 0.024
Aldrin” (ng/1) 3.0 0.071 3.0 0.071 0.071 0.071 0.071
Dieldrin” (ng/1l) 2500 1.9 2500 1.9 0.071 0.071 0.071
Endrin (ng/1) iBQ 2.3 180 2.3 2.3 2.3 2.3

16
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USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

PARAMETER
Bl1, B3, B4 B2 o A’ ALL
’ ' OTHER

ACUTE' CHRON" ACUTE! CHRON' USES
Toxaphene” (ng/1) 730 0.2 730 0.2 0.73 0.73 0.73
PCB" (ng/l) 14.0 14.0 0.045 0.044 0.045
Methoxychlor (ug/1) 0.03 0.03 0.03 0.03 0.03
Dioxin (2,3,7,8- 0.014 0.013 0.014
TCDD)" (pg/l)
Acrylonitrile’ (ug/1) 0.66 0.059
Benzene (ug/l) 71 0.66
l1,2-dichlorobenzene 17 2.7
(mg/1)
l1,3-dichlorobenzene 2.6 0.4
(mg/1)
1,4-dichlorobenzene 2.6 0.4
(mg/1)
2,4-dinitrotoluene” 9.1 0.11

(ug/1)

17




USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

PARAMETER w L ALL
B1, B3, B4 B2 C A OTHER
ACUTE! CHRON- | ACUTE' | CHRON: USES
Hexachlorobenzene* 0.77 0.72
{(ng/1)
Carbon tetrachloride’ 4.4 0.25
(ug/1)
Chloroform® (ug/1) 15.7 15.7 470 0.19
Halomethanes (ug/1} 15.7 0.19
1,2-dichlorcethane” 99 0.035
(ug/1)
1,1,1-
trichloroethane®
(mg/1) 12
1,1,2,2- 10.7 10.7 11 0.17
tetrachloroethane _
{ug/1)
1,1-dichloroethylene’ 3.2 0.03
{(ug/1)
18




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

Bl1,

B3, B4

B2

ACUTE'

CHRON"

ACUTE!

CHRON'

1

C

Nw,ﬁ

ALL
OTHER
USES

Trichloroethylene®
(ug/1)

Tetrachloroethylene”
(ug/1l)

Toluene®” (mg/1l)

Polynuclear Aromatic
Hydrocarbons (PAH)"
(ug/1)

0.031

.0028

Phthalate esters
(ug/1)

Vinyl chloride"
{chloroethene) (ug/1)

525

alpa-BHC (alpha-
Hexachloro-

cyclohexane)” (ug/l)

0.013

. 0039

19




USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

PARAMETER
\ A ALL
Bl, B3, B4 B2 C OTHER
ACUTE' | CHRON | ACUTE' | CHRON- USES
beta-BHC (beta-
Hexachloro-
cyclohexane)” (ug/1l) 0.046 0.014
gamma-BHC (gamma-
Hexachloro-
cyclohexane)” (ug/1) [ 2.0 0.08 2.0 0.08 0.063 0.019
Chlorobenzene (mg/1) 21 0.68
Ethylbenzene (mg/1) 29 3.1
Heptachlor” (ng/1) 520 3.8 520 3.8 0.21 0.21
2-methyl-4,6-
Dinitrophenol (ug/l) 765 13.4
Fluoranthene (ug/l) 370 300

20




USt DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

PARAMETER
, , ALL
Bl, B3, B4 B2 C A OTHER
ACUTE' CHRON ACUTE' CHRON USES
82231
The-—organitc—chemicals
tisted—in §8-22—shall not

exceed—the-specified—water
quatity-eriteria— When—the
specifted—eriteria are—less
tham—the—practicat
teboratory—quantification
tevelr—instream-valtves—wiltt
be—catculated—From
discharge concentrations
and—ftow—rates and—from
fishr—body—burden;—where
appticable+

21




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

Bl, B3, B4

B2

ACUTE'

CHRON*

ACUTE'

CHRON

1

ok

A

ALL
OTHER
USES

exceeded—inedibte—tissues
of—fishs
Parameter— —Body—Burden

m:WOHawﬁmfilll$ﬂ¢F+d@xﬂ+
bbT— 1 —{ugrgy
Atdrim——

Pietdrin ﬂ.u[ﬁq@_\ﬁ&
Endrin— ———6:3—(tugrg)
Toxaphene =6 Ia.d.ﬂ\.@r.w.
reB 20— (ugrqgy
Pioxim—— —6-4—(pgrg)

8.23 pH-

No values below 6.0 nor
above 9.0. Higher values
due to photosynthetic
activity may be tolerated.

22




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

B1,

B3, B4

B2

ACUTE!

CHRON"

ACUTE!

CHRON

Ow

bg

ALL
OTHER
USES

8.24 Phencolic materials
{ug/1l} Not to exceed:

8.25 Radiocactivity:

Gross Beta activity not to
exceed 1000 picocuries per
liter (pCi/l1), nor shall
activity from dissolved
strontium-90 exceed 10
pCi/l, nor shall activity
from dissolved alpha
emitters exceed 3 pCi/l.

23




PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

Bi,

B3, B4

B2

ACUTE’

CHRON’

ACUTE!

CHRON-

3

C’ Al

ALL
OTHER
USES

B.25.1

Gross total alpha particle
activity (including radium-
226 but excluding radon and
uranium shall not exceed 15
pCi/l and combined radium-
226 and radium-228 shall
not exceed 5pCi/l; provided
that the specific
determination of radium-226
and radium-228 are not
required if dissolved
particle activity does not
exceed 5pCi/1; the
concentration of tritium
shall not exceed 20,000
pCi/l; the concentration of
total strontium-90 shall
not exceed 8 pCi/l in the
Ohio River main stem.

24



USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

PARAMETER ) N ALL
Bl, B3, B4 B2 > OTHER
ACUTE! | CHRON | ACUTE' | CHRON® USES
8.26 Selenium (ug/1l)
Not to exceed: 20 5 20 5 10

8.27 Silver
Hardness Silver (ug/l)

0-50 1

51-100 4

101-200 12

>201 24 X
8.27.1

0-50 1
51-100 4

101-200 12
201-400 24
401-500 30

501-600 43 X
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USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

PARAMETER # L ALL
B1, B3, B4 B2 c A OTHER
ACUTE' | CHRON | ACUTE!' | CHRON- USES
8.27.2 The one-hour
average concentration of
total recoverable silver
shall not exceed the value
determined by the following
equation:
D@Hm_,..d.f;m,;;.‘.ﬂ.._;nﬂ_n;n.m.u. X x

8.28 Temperature
Temperature rise shall be
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PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

Bl,

B3, B4

B2

ACUTE'

CHRON' ACUTE'

CHRON-

3

c?

bh

ALL
OTHER
USES

limited to no more than 5F
above natural temperature,
not to exceed 87'F at any
time during months of May
through November and not to
exceed 73 F at any time
during the months of
December through April.
During any month of the
vyear, heat should not be
added to a stream in excess
of the amount that will
raise the temperature of
the water more than §°F
above natural temperature.
In lakes and reservoirs,
the temperature of the
epilimnion should not be
raised more than 3'F by the
addition of heat of
artificial origin. The
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PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

B1,

B3, B4

B2

ACUTE'

CHRON-

ACUTE' CHRON"

3

C

b.ﬂ

ALL
OTHER
USES

8.28.1 For the Kanawha
River Main Stem (K-1):
Temperature rise shall be
limited to no more than 5F
above natural temperature,
not to exceed 90°F in any
case.

8.28.2 For the Bluestone R
(KNB}, Bluestone Lake (KN-
60) East River (KNE), New
River (KN), Gauley R. (KG)
and Greenbrier River (KNG):
Temperature rise shall be
limited to no more than 5 F
above natural temperature,
not to exceed 81°F at any
time during the months of
May through November and
not to exceed 73°F at any
time during December
through April.
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PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

. . ALL
Bl, B3, B4 B2 (o A OTHER
ACUTE' | CHRON® | ACUTE' | CHRON USES
8.28.3 No heated effluents
will be discharged in the
vicinity of spawning areas.
The maximum temperatures
for cold waters are
expressed in the following
table:
Daily Hourly
Mean "F Max F
Oct-Apr 50 55
Sep-May 58 62
Jun-Aug 66 70 X
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USE DESIGNATION

AQUATIC LIFE HUMAN HEALTH _
PARAMETER . ; ALL
Bl, B3, B4 B2 C A OTHER
ACUTE' | CHRON® | ACUTE' | CHRON® USES
8.28.4 For Ohio River Main
Stem (01)(Section 7.1.d}):
Period Inst.
Dates Ave., Max.
Jan 1-31 45°F 50 F
February 45 50
March 1-15 51 56
March 16-31 54 59
April 1-15 58 64
April 16-30 64 69
May 1-15 68 73
May 16-31 75 80
June 1-15 80 85
June 16-30 83 87
July 1-31 84 89
August 1-31 84 89
Sept 1-15 B4 87
Sept 16-30 82 86
Oct 1-15 77 B2
Oct 16-31 72 77
Nov 1-30 67 72
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PARAMETER

USE DESIGNATICN

AQUATIC LIFE

HUMAN HEALTH

Bl1,

B3, B4

B2

ACUTE!

CHRON-

ACUTE!

~

CHRON-

1

c

DL

ALL
OTHER
USES

8.29 Thallium (ug/l)

8.30 Threshold odor-

Not to exceed a threshold
odor number of 8 at 104 F as
a daily average.

8.31 Total Residual
Chlorine (ug/l - measured
by amperometric or
equivalent method)
exceed:

Not to

19

11

10

10

8.31.1 No chlorinated
discharge allowed
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PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

B1,

B3, B4

B2

ACUTE'’

CHRON"- ACUTE'

CHRON-

4

c

Nrp

ALL
OTHER
USES

8.32 Turbidity

No point or non-point
source to West Virginia's
waters shall contribute a
net load of suspended
matter such that the
turbidity exceeds 10 NTU's
over background turbidity
when the background is 50
NTU or less, or have more
than a 10% increase in
turbidity (plus 10 NTU
minimum) when the
background turbidity is
more than 50 NTUs,.
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PARAMETER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

B1,

B3, B4

B2

ACUTE!

CHRON-

ACUTE'

CHRON-

ol Al

ALL
OTHER
USES

This limitation shall apply
to all earth disturbance
acltivities and shall be
determined by measuring
stream quality directly
above and below the area
where drainage from such
activity enters the
affected stream. Any earth
disturbing activity
continuously or
intermittently carried on
by the same or associated
persons on the same stream
or tributary segment shall
be allowed a single net
loading increase.
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PARAMETFER

USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

B1,

B3, B4

B2

ACUTE'

CHRON®

ACUTE!

CHRON"

c’ A’

ALL
OTHER
USES

8.32.1 This rule shall not
apply to those activities
at which Best Management
Practices in accordance
with the State's adopted
208 Water Quality
Management Plan are being
utilized, maintained and
completed on a site
specific basis as
determined by the
appropriate 208 cooperative
or an approved Federal or
State Surface Mining Permit
is in effect. This
exemption shall not apply
to Trout Waters.

34




USE DESIGNATION

AQUATIC LIFE

HUMAN HEALTH

PARAMETER w _ ALL
Bl, B3, B4 B2 c- A OTHER
ACUTE' CHRON- | ACUTE' | CHRON- USES
B.33 Zinc:
Hardness Zinc
mg/l CaCo3l ug/l
0-50 50
151-300 100
301-400 300
>401 600
8.33.1
The four-day average
concentration of total
recoverable zinc shall not
exceed the value determined
by the following equation’:
NH._. — m‘;.u._\u::;_:.;{_uni_1_.?.;,__ N vﬁ.
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USE DESIGNATION

H
PARAMETER AQUATIC LIFE HUMAN HEALT

ALL
OTHER

ACUTE' CHRON ACUTE! CHRON" USES

1

Bl, B3, B4 B2 c’ Al

8.33.2 The cone-hour
average concentration of
total recoverable zinc
shall not exceed the value
determined by the following
equation’:

7Zn = mwu:.z_u;.._.,JZJ.un\m:w.wehﬂ__p_.v.xn,,._. Mw N

1 One hour average concentration not to be exceeded more than once every three years on the
average, unless otherwise noted.

2 Four-day average concentration not to be exceeded more than once every three years on the
average, unless otherwise noted.

3 These criteria have been calculated to protect human health from toxic effects through
fish consumption, unless otherwise noted.

4 These criteria have been calculated to protect human health from toxic effects through
drinking water and fish consumption, unless otherwise noted.

a Hardness as calcium carbonate (mg/l). The minimum hardness allowed for use is this
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USE DESIGNATION

PARAMETER AQUATIC LIFE HUMAN HEALTH
, ‘ N ALL
| Bl1, B3, B4 B2 C OTHER
| acuTe' | curon' | ACUTE! | CHRON USES

equation shall not be less than 25 mg/l, even if the actual ambient hardness is less than 25
mg/1 The maximum hardness value for use in this equation shall not exceed 400 mg.l even if
the actual hardness is greater than 400 mg/1.

b Known or suspected carcinogen. Human health standards are for a risk level of 107°

€ May not be applicable to wetlands (B4) - site-specific criteria are desirable.
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Paul A. Ryker L.C.

Attorney at Law
845 Fourth Avenue
Suite 300
Huntington, West Vinginia 25701

(304) 522-7379 .
m-

July 15, 1996
a9

Ken Hechler, Secretary of State
State Capitol

Bldg. 1, Suite 157K

1900 Kanawha Blvd., E.
Charleston, WV 25701

3ivis

BeMery gw

Dear Ken:
In reviewing the Charleston Gazette of Sunday, July 14, 1996, I learned that the
Environmental Quality Board is seeking certain rule changes on an emergency basis.

With all my heart T plead with you to reject that request. I have my own opinions
as to whey they are desperately approaching this subject this way. Tragically, this entire
issue has seen our state governmental entities, which are supposed to protect us, in league
with those who would ask us to subsidize our own poisoning, the destruction of our

forests, etc.

I understand that your office has declined probably more meritorious requests for
rules to be adopted on an emergency basis than this sham. I am sure you are well aware

of the grave implications of granting their request.

I will hope to be present for the proceeding on August 8, as well.
?cerel ,
Paul A. Ryker

PAR/1af

04714



@ OV;E_Q; . Ohio Valley Enviropmenta! Coalition

not Sixth fivenue, Suke 222
Huntipgton, WY 25701
304-522-0246
304-523-6051 (FAX)
July 17, 1996
Honorable Ken Hechler ] L
Secretary of State 5;%' =
Capitol Complex | M @ T
Charleston, WV 25305 | g:g =
st o I~
Dear Mr. Hechler: o= i""m iy
= T

On behalf of over 500 members of the Ohio Valley Environmental Coahﬂpﬁ
(OVEC), I implore you NOT to grant the implementation of an "emergency” rul€'fled

the West Virginia Environmental Quality Board for West Virginia Division of
Environmental Protection (WV-DEP), Office of Water Resources. This "emergency” rule
change would remove from the West Virginia water quality standards the use of fish tissue
standards as a means of showing the water quality standards for dioxin and dioxin-like

compounds have been violated.

byes

OVEC believes that there is NO emergency that warrants this change. In fact, if
there is any emergency it is that the fish tissue standards for dioxin are not stringent
~ enough, as stated by US EPA, Region III, Administrator Michael McCabe, in a November,
1995, letter to WV-DEP. OVEC views this action as an "end-run" around the current
legal appeal of the NPDES permit (water pollution) intended to pave the way for the
proposed Apple Grove Pulp and Paper Company. *

OVEC sirongly supports the use of fish body burden standards for the following

ICasons.

* Using fish tissue data to determine whether water quality standards are being
exceeded for dioxin or other similar compounds (PCB's, DDT, chlordane, ¢tc.) makes
sense. These compounds are NOT expected to be found in very large concentrations in
water because they are lipophilic ("fat-loving") and hydrophobic (“water-fearing")--that is,
attracted to fats and organic materials and NOT attracted to water.

If, for instance, you pour cooking oil into a glass of water, the oil beads up and
then separates from the water. In a similar fashion, dioxin and dioxin-like compounds are
most likely to be found in the greatest concentrations in fish tissue and other organic

substances than in the water body.

Reeyeled, ehlorine - free paper



3. Finally, OVEC and others have a suit against the US EPA for not requiring the
states to compile a list of "water quality limited” (polluted) streams and then set "Total
Maximum Daily Loads" (TMDLs) in streams and rivers where pollutants exceed the state's
standards. This is a provision of the Clean Water Act that has not been enforced for nearly
20 years! Fish tissue data from several studies serve as the legal basis for OVEC's suit
regarding the Ohio River, in particular. It becomes clearer then why the US EPA has
ordered West Virginia to eliminate this part of the water quality standard.

OVEC believes that the only real emergency is that WV-DEP and the US EPA
need to eliminate the use of fish tissue standards in order to pave the way for the proposed
Apple Grove pulp and paper mill and avoid further litigation regarding water quality
violations in West Virginia. This is an act from a desperate agency! WV-DEP CAN'T
WIN IF IT PLAYS BY THE RULES--SO NOW IT WANTS TO CHANGE THEM.

OVEC urges you to protect the current water quality standards and most
importantly the health of all West Virginian's and its wildlife by NOT granting this
emergency rule change.

Please feel free to contact me if you have any questions.

Thank you very much for your support on this very important matter.

Very sincerely yours,

s

Janet Fout, Project Coordinator
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July 17, 1996

Mr. Ken Hechler SE%%ETA
Secretary of State

Building 1, Suite 157K

1900 Kanawha Blvd., E.

Charleston, WY 25305

Dear Mr. Hechler:

I'm no binlogist or énvironmental expert and many times this has_ kept me from
speaking up about issues raised in the daily newspapers. In between raising

a 10 year old and working full time I try to become as knowledgeable as possible
given my limited amount of free time. I'm also stricken with common doubts -
who do I write to, who will Tisten to one lone voice, ['m no expert, it's not

in my backyard, etc., etc. But I decided to ignore all these and write anyway.

I've just read an editorial in the July 17 edition of the Charleston Gazette
about a proposed rule change in the state's definition of contaminated water.
According to this editorial, because some pollutants can't be detécted by
current technology and because some pollutants accumulate over time in tissue, ,;
Togic follows that if fish from the river contain too much mercury, dioxin, etc.
thah that same river contains too much of that chemical. Since we apparently
do not have available technology to detect dangerous levels of certain chemicals
in our water, this seemga logical, conservative approach to the.problem.

Why does the state Environmental Quality Board now want to eliminate this
rule? It looks very much Tike the state of WV will do anything to get the
Mason County pulp mill, even change it's water quality rating standards.
‘What ekactly is the emergency? How can a state agency push such a change
through without public comment or scrutiny, especially given it's apparent
relation to the proposed pulp mill {which has been under much scrutiny)?

Forgive my naivete, but as I said at the beginning I'm just your average
hard-working, single parent who has time to read just enough to make me
upset and fearful. Please allay my fears if you can. Didn't the EPA just
announce last week it's concern over declining water quality throughout the
country? Please help WV to bacome an enviroftmentally. progressive state, .a
place we can really becproud of. "Why do we adjust our standards for a pulp
mill when we can entice spark plug plants and engine assémbly plants to WV
(both .of which seem much less harmful to the environment ' and do not seem
to involve changes in our water quality rules).

Hoping and praying my small voice will make a difference,

Jgéé}f;(;ﬁntC§¢<— /gfiéfl’ /) L/G&’ XD'S‘ lﬁkk{' a{“jaxf (‘éﬁQ%Z_

412 39th St., #201 ol
Charleston, WV 25301 ' f7@06£ £ S ahoct ved




ENVIRONMENTAL QUALITY BOARD

1615 Washington Street, East, Suite 301
Charleston, West Virginia 25311-2126

(304) 5584002
Gaston Caperton
Governor

Charles R. Jenkins
Fax: (304) 558-4116

July 19,1996

Judy Cooper, Director
Administrative Law Division
Office of the Secretary of State
Building 1, Suite 157K

= -
0z F
o9 i
= Eat]
1900 Kanawha Blvd., East E?,
Charleston, West Virginia 25305-0770 BE =
| AR,
aE B
Dear Ms. Cooper: E}E =
= LT

Enclosed is a copy of the letter from Region I11 USEPA, excerpts of which were included

in the Notice of Emergency Rulemaking and the Notice of Public Hearing filed with your office by
the Environmental Quality Board on July 9, 1996.

Since filing the rule, errors in the excerpted pages of the USEPA letter included in our
filing have been brought to my attention. In addition, we have received numerous requests for

complete copies of the letter since our filing. For those reasons we are filing with your office
copies of the complete, corrected copy of the letter to the Board from the USEPA and we request
that it be included with our July 9 filings.

If you have questions regarding this letter, please do not hesitate to call me. Thank you
for your assistance in this matter.

Singerely,

Libby Chatfield

Technical Advisor
enclosures

Chairman

(ERLE
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2 M 3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
%;’}‘ tc?;f REGION I

¢ pagt 841 Chestnut Building

Philadeiphia, Pennsyivania 19107-4431

Dr. David E. Samuel, Chairman
West Virginia State Water Rescurces Board

815 E. Washington St.
Charleston, WV 25311

Dear Zr. Samuel:

On August 11, 19%5, the U. 5. Environmental Proctectioh
Agency (EPA, recelived West Virginia’s revised Requirements
Governing Water Quality Standards, which was passad on March 10,
1995, and became effective on August 13, 1995. Pursuant Zo 40
CFR §131.21 and Secticn 303(c){3) of the Clean Water Ac:t (CWA),
EPA has reviewed the revised West Virginia Water Quality
Standards. Previcusly, EPA had disapproved the August 25, 1993,
version of tThe State’s Water Quality Standards, and we also
provided comprehensive comments on an earlier draft of the
current version, lizabeth Chatfield is to ke commended for the
significant effort that has gone into correcting EPA’s
disappreoval items and addressing our comments thus far.

Although the purpcse of this lettar is teo remove our
disapproval from varicus portions of standards, scme of these
sections are being approved only conditionally, and other
pertions remain disapproved. The enclesure accompanying this
ietter will identify the revisions that can ke made to remcve our
disapproval and other modifications and clarifications we feel
ares necessary to meet Federal reqguirements for water quality
standards. A summary of cur major comments is as follows:

§ 46-1-4 Antidegradation Pglicy

We are pleased to note that West Virginla has adeopted a
policy which addresses EPA’s concerns. Therefore, EPA’s
disapproval of the antidegradation peclicy is removed. EPA’s
aprroval i1s conditiconal upon the State’s development of
antidegradation implementation procedures which adegquately
sugpport the State’s policy. EPA reguests that West Virginia
complete these procedures with the next year.

§ 46-1-5 Mixing Zones

West Virginia has adopted a Mixing Zone Policy that
satisfies most of EPA’s concerns. Therefore, EPA is
removing our objecticn tao the State’s Mixing Zone Policy.
There are some additional concerns that need to be
addressed, and these concerns are specified in Enclosure 1.
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§ 46-1-7 West Virglnia Watars

The State has adopted an adequate policy tc Issue
varliances, site-specific criteria and designated use
ravisions. However, the State still needs to establish the
scientifically defensible basis for many of the site-
specific exceptions found in this section. Secticn 7.2.4d
remains disapproved, but discussions are already underway
between EPA and the State to review these exceptions based
on a schedule conducive tc State permit reissuance.

Also, §7.2.c.D is being disapprovad because 1t appe
to provide a sitae-specific exsmpticon from water guallity
criteria without providing the ocoportunity for puklic review
and comment and without demconstrating that such criteria are
protective of human neal:th and aguatic life.

§ 46-1-8 Specific Water Quality Criteria

EPA disapproved this section in the last adcpted
version of the State’s water qualifv standards becauss we
determ ned that this section lnappropriatsly restricted the
application c¢f criteria intended to protect numar health ard
aguatic life. In addition, the State adopted criteria that
are less stringent than those published by EPA under section
304(a) of the CWA, without providing adeguate documentation
concerning the scientific defensibility of such criteria.

We are very pleased that West Virginia has adoptead
criteria to protect aguatic life from acute effects and look
forward tc implementation of those criteria in National
Pollutant Discharge Elimination System (NPDES) permits.
However, portions of this section remain disapproved. The
review enclosure defines our specific disapproval items.

The Federal regulations at 40 CFR 131.22(a) mandate that the
Administrator must promptly propose and promulgate changes tc
those standards that have been disapproved shculd ths State fail
to do so within S0 days after notification by the Regional
Administrator that the standards have been disapproved.
Therefore, we request that no later than 30 days after the date
0f this letter, you inform EPA concerning the acticons the State
propoeses to take to adopt the necessary changes to the
ragulations.

Pursuant to 40 CFR 131.21 and Sectiocon 303{(c) (1) of the CWA,
EPA conditionally approves some sections of this regulation.
These sections have not received final approval because EPA does
not have sufficlent informaticn concerning the State’s
interpretation and implementation of these sectiocons. Please
submit the information outlined in the enclosed document within
90 days of this letter. Upon review of such information, EPA




()

will determine 1f£ the regulaticns are approvable. If the State
fails to comply with the provisicns of the conditional apprecval,
EPA will neotify the Stats that the subject regulation will ze
disapproved.

The enclosed document alsc includes scme rsccommended
revisions, which the State is strongly encouraged tc consider.
Without these revisicns, the State will be limited in its abilizy
to implement the standards in Naticnal Pollutant Discharge
Zlimination System (NFDES) permits.

EPA anticipates that within the next year, the 3oard will ke
taking actions to address our disapproval items and
recommendaticns. We are suggesting that, simultanecusly, West
Virginia address the goals of the FY’94-95 triennium so that the
State can fulfill the reguirements of the Clsan Water Act, which
states at Secticn 303{c) (1), "...[A] State...shall from time to
time (but at least cnce each three year pericd beginring with the
date ¢f enactment of the Federal Water Pollution Control Act
Amendments cf 1972) heold public hearings for the purpose of
reviewing applicable water guality standards and, as agppropriaze,
modifying and adopting standards." In order to meet the
requirements for the FY’%24-96 triennium, we recommend that the
State review the rsguirsments we have included as Enclosurs 2 and
make appropriate modifications “c thelr water guality standards
for their next public hearing.

Once agaln, we recognize the significant effort that has
gone 1nto revising West Virginlia’s Water Quality Standards to
meet Federal requirements. EPA rezmains committed to assisting
the State in a cooperative effert to resolve outstanding issues.
If you any gquesticons concerning this letter, please do not

hesitate to contact this office, or Dr. Alvin Morris, Director of
EPA Region III’s Water Protection Division, at (215) 527-9410,

Sincerealy,

. . ’ /'/
‘/______ - - s
"“"“Tﬁfuzf<l o (A
.~ Micha McCabe
7 Regional Administrator

Enclosures




Enclosure 1

THE ENVIRONMENTAL FROTECTICN AGENCY 'S REVIEW OF WEST VIRGINIA'S
WATER QUALITY STANDARDS RECULATIONS {(Effective August 18, 19s%%)

*n our Julv 13, 1334, comment letier, which we ars inciuding
as Appendix A L[OT your ~sfarence, EPA asked for glarificaticen of
the fcocllowlng TeXms

"Convantcional tre
"Intermitient St
'Nacural' or "maturally cccurring”
"Non-polint souvrce!

“Wet wealner stCreams’

The Respeonses Summary alsco irdicacss that the Bocara agxees

[=4
~hat definitions for Che terms "lecthality", "mixing zone”,
"surface impcundment® and "
TPA will pe happy oo Work with the
Sesources in —he develooment of these defin

degradation

-

g§46-1-4 Ant

The Board has adopted language adequate Lo address ©
concerns, and EPA i3 pleased ro remove our January LG, 1994

disapproval. Howsver, -he State st:ill needs to develop
antidegradation implementaticn procedures and should do so within
the next year. EFA'S approval of West Virginia's antidegradation

policy is conditional upeon the State’s submittal of
implementation procedures which adeguately support the State's-

policy.

§48-1-5 Mixing Zones
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In our January 1C, 1994 letter, EPA disaporoved West
lic o o ‘

Virginia's mixing zcne policy, stating :that the policy would nat
protect the integrity cf a watsr body as a wholsa, would ot
prevent lethality Co passing crganisms, and weuld not prevent
significant healcth risks from cccurring. The State nas addressed
c roval However,

C
our concerns, and we are now ramoving our disapp
the Stats s:till needs to develop a definiticn 2
and irndicate how mixing zones will be sized and
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and surfacs impoundments. We raccmmend mixing zZone
surfaces impoundments be definez as limitaed ©o no me
the surface or volume.

§45-1-6 Water Use Catagories

Sec=ien 5.1 :indicazes that, unlsss ctherwise designatec, all
warars of the State ars desicgnated for the propagatlon and
mainrenance or f£ish and other aguatic life and for watsgr cconiact
recreation. The Stace should also identify the minimum critsria
which apoly te all streams. This could also be accomplishec
chrcugh an Attorney Genexal's statement

Al Attorney General's statement is still needed o CcLarily
the state's use of the Zerm "conventicnal trsatment”, as
idercified ipp our July L3, 13%2, letter TPA will rssarve 1ts
approval until we nave racelvsd such a certification

The following comments still need o be addressed by tne
Staze The Response Summary indicatss that they will ke
censidered in the next triennial review
L I's should be clear in the rule that the werm "Other Agquatic

Life" includes the flora, fauna and all other factors

important to the bilolegical integrity of the watar baody .

. West Virginia must ensure that its water guality standarcs
provide adeguate protection for wildlife in accordance wikh
Section 101ia) {2) of the Clean Water Act (CWA) which states
that water guality should provide for the protectiorn and
propagation of fish, shellfish, and wildlife.

° The State needs to c.arify the application cf the last
sentence in Section 6.1., including the raticnale for
distinguishing between existing uses and incidental uses.

. Category B needs to provide broadly for the protection of

the biolegical integrity of the water body, including the
propagation and mzintenance of fish and other aguatic life,
sncompassing all flora, fauna, and indigenous life.

. The State still needs to specify which waters fall into

Y

{-




subcategori=s 31, 33 and 32,

. Catsgory Bl watars should nct be Limited to sport Zisheries.
All waters that support warm water f£ish and cther aguat
Life must be included in :this categcery.

L Category B3 seems to indiszte that co.d and warm water
streams that do net cifer sport fishing oppeortunitles arxs
subject to different crizeria, and to a differenc level <f
antidegrzdation protection than those categerles tiat co
offer sport flshing oppertunitise AllL streams must be

suis e e fishabls/swimmablse goals

eet
of the CWA and must pe protacted by antidegradacicn

Trovigions.

. West Virginia must dentiiv Che 1nstr2sm Criteria associratsd
with the mrotecticn afforded for wiidlife in Catsgory L3

West Virginia needs o 1ist all the water bodies cf the
State and show tne use classilicatlen that applies to =ach or
provide some cther mechanism that insures that the highest and
best use achisved by sach watar boedy is prctected. Where changes
in use designaticn are desirsd, 1.e., change froem cold To warnm
water fisheries, these must be supported by a use attalnabllity
ana_ysis ancd submitted to EPA for review and approva.

§46-1-7 West Virginia Watzers

EP2 disapproved porticns oI this section in our January 10,
94, letter. The reason for our disapproval was that Esction
.2.d4 of this section allowed gits specific excepticns to the
application of numeric criteria, yet the State lacked the
adeguate legal authority to grant variances from criteria, and
did not establish scientifically defensible site-specific
criteria to support existing and designated uses. The State
corrected EPA's underlying coblection to this gsection by
identifying three types of site-specific exceptions in Secticn 8:
site-specific numeric criteria, variances and use removals,

However, all of the individual exceptions described in this
subsecticon still need tc be reviewed and revised as appropriatce.
Sunporting documentation needs o be submitted to EPA for review
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ané approval. Until this is completed, this secticn remains
disapproved. To assist in this prccess, EPA would like o mest
wizh the ZItate and develcop a2 schedule, which coincides with the
State's permit raissuance schedule, to review these site-specific
applications.

alsc, EPA has raviewed tHe documentaticn submitted in

support of §7.2.4.8(k), which i1s a site-sgeciiic numeric
cricerizcn for aluminum that aprliss oo Crequen CTreek Ifrom Turkay
RUn to the Poromac River. EPA Ls aperoving the uss of 300 ug/l
as =he in-str=am sSites-specific ¢riteriz in tne abo ve—:amed

segment of Opeguon Craek.

In =ur July 12, 1594 letter, we commentsd on §7.2.2.3, txne
"five mila rule”, that 1its impact on human healch criterila was
unclear We nave sincs suppllisd comments der a separate lazroer
dated July 20, 1995, which we are enclos;ng =5 Append:ix 2 Icr
YOur refarenge

§7.2.c. s5cill needs scme further clarifiicaticn. Alchough
the stats added "Numeric" to describe the wareyr guality
standards, we still believe that "standarzds" shceculc pe changed Lo
“criceria". OQur raticnale for this change is that the use of
"gtandards" can be confusing, since there ars other aspects of
standards that still nesed tce apply in all cthese cases, such &8
antidegradation and narrative criteria ZPA also has additional
concerns with the exceptions as follows

. Exemption A should specify "criteria" rather than
"standards".

° Exemption B still needs to clarify the designated use
that would be applied to wet weather and intermitient
streams. Also, existing uses in wet weather streams
still need to be protected. Also, although there may
not be measuraple flow in a wet weather stream, aguatic
life that may axist in pools still needs tc be
supportead.

. Exemption C is not necessarily a true statement. EPA

developed aguatic life criteria are bassd on magnitude
duraticon and frequency. The rationale behind allowing
an acute mixing zones 1s that an organism drifting
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through centerline the zone of initial diluticon wculd
not pe =xpoesed Lo congentrations exceeding the acuts
rizerila when averaged cver the l-hour averaging pericd
for acute criteria. Theresfore, EZPA does not belisve
that zhis statement 1s appropriats, sincs it is our
opinicon that numeric water quality criteria do apply in
the zeone of inicial dilution Lethality should not
cecour o passing and drifting orgsrnisms in any portiLen
of the mixing zone.

Exemption T {§7.2.4.0) is alsc being disaspprpved by tiis
acticn. EPA finds that this sectlon appedr to =stablish
autcomatic site-specific critaria sguivaleant zc Dackgrsund
concentrations without a demonstraticon that such gritsria ars
protective of human nRealth ard aguatic life, and withcut cffering
The opuvortunity for public review and comment Faderal
ragularcicn allows The Stace a numker of alcesrnatcives o 3etiing
the criteria a: ampient concsntraticns, ¢r "natural condlticons’
These opticns include the develorment of a Total Maximum Daily
Lecad (TMDL) for the watarbody:; devalopment of a 3ite-specific
criterion; devalopment of a varlance to the applicable standard
for a discharger; revisions co the use designation c¢f the stream;
ar, the permitting authcritv may make a finding that tne return
of unaltersc intake wacer poilutanti(s) to the same bedy oI water
under specified conditions does not have the "reasconable
potential" to cause @f contribute £o an exceedancg of the
applicable numeric or narrative criterion within the applicable
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Stats water gua_ity s
raguest that West Vi
of the above cptions, or

o remedyv this disapproval, we
evise —he ragulation tc reflect one
$7.2.4.D. in its entirety.

Finally, 1t needs to be clar-fied scmewhere in the rule that
regardless =I a styeam ig classified as a wet weather or
imtermittent stream, if a discharge provides sufficient volume of
water =0 supgort useg, then the water body must ke pretected for

thogse uses.

The Rationale enclc
indicatess that secticn 2.2.2 was mC
applicable water usge cat z
< (water contact recre
aumeric criteria I
s=d to Carcinogens
w this change sin

e
he rule.

|

=
d by changing the
- :

s 8.3 and 8.4 resolved a
ng the legal authority Eo
= spec ia. Both sections refs
e rsquirements for revision of water quality standards set
in 48 CSR 6. EPA nas provided comments CR that guldance 14
July 20, 13%5 Letter, which we are enclosin
ur reference.

West Virginia's ad
ior. of ZPA'sg disapproval

O

H
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ZpA has indicared that criteria based on the digsolved form
of metals may better approximate the bicavailable fraction cf
metals. Although some metals criteria in Appendix E indicate tne
rotal recoverable form, there 1s no overall indication of how
West Virginia intends to implament tneir criteria. Therelcre,
EPA is interpreting that the State intends tpnat their metals
criteria be expressed as total recoverable. If this is not the
case, the State should indicats otherwise. Should the State
decide to adopt the dissolved form fox metals criteria,
correction factors would have to be adopted for the applicables
criteria.
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546~1-9 Estaklishment of Safs Concentration Values

In Section 3.4, the Whcle
methods are now approved test procsdures under 40 CFR Parct 135

for the Naticnal Pollutant Discharge Elimination System (NPDES)

method references are as follows:

Tifluenc Toxicilty (WET) tast

program. The WET
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1} Short-term Methods for Estimating Chronic Toxicity ol
Effluents and Recesiving Watars to Freshwater Crganisms, Third
Edition (EFA/600/4-31/002) and

2} Methods for Measuring the Acute Texicity of Effluencs and
Receiving Waters to Freshwater and Marine Crganisms, rourth

Zdition (EPA/600/4-30/027F).

Tn the future, the State may want —o add language to the

mirmstions to allow the most recent version of a document To De
used
Sowever, ZPA would also rsiterate it's sarller comment that
cubsections 9.3 and 9.4 apgear Lo pe intendsd o address the
raguirements of aC CFR 122.4 and would De mcre apprepriately
included in West Virginia's NPDES permicting regulacions and not
i —he water guality sctandards ru-e iZ the Staze decides to
maintain these subsections in the rule, EPA would like a
raticna.e for that cdecisiocon
RDPENDIX T Crizeria Tabls
Soliowing criteria are not consistent witn EPA'S
T ended criteria to comply with CWA Section 304 (a). West
v a must either provide a scientific basis for the
di in criteria, or modify the criteria Lo coniorm witn
ZPA's recommencations
§8.6 130 ug/l is the EFA's lowest cbserved effect laevel
(LOEL) for acute exposures to beryllium. Thereiore,
tha use of 130 ug/l for chronic exposuxes 1S not
appropriate. This number should be moved Lo the acute
column, and 5.3 ug/l should be added to the chronic
column.
§8.10 The correct number for chronic exposures to Cyanide :is

3.2 ug/1l, not 5.0.

§8.11.1 EPA does not believe that a dissclved oxygen level of
Vg

4.0 mg/l supports the minimum fishable designation.
vlease provide a use attalinability analysis whecih
supports this criterion.
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§8.1%
§8.15
§5.17

§8.19
§8.22

§8.26

L
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The State should either include criteria for trivalent
chromium or provide a raticnale for why the State feels
thmat trivalent chromium criteria is not necessary in
West Virginia.

EPA's aquatic life chronic criterion for irom is 1.0
mg/l. The State sheculd either change th

to reflect EPA's number, or provide a raticnale fur the
less stringent number.

This section should be delezed. EPA has commented
previcusly that the inclusicn Ln water gquality
standards of procedures tc be used to calculate certa
specific indivicual Nat:ional ~n;l_van_ Jischarge
Eliminaticn Systam (NPDES! is not appropriate

s

(8

West Virginia needs Tc provide ths scientific basis Zor
adopting a chronic aguatic 1ifs criteria of 1.0 g/ Ll
for mancanese. Alsc, the use of L mg/l for water

ZPA's cx rion Please

supply 1s less stringent thas
provide the ratl icrale for Lhis number,
recommended criterion.

Thris sectiorn shoul.d pe delezed. Oncs again, the
inelucion in water quality standards of proceduras o

be used —o calcoulate certain specific individual NPDES
srmics, 1s not approvriate

o

The State 168&: to provide
Please provide the scientific basis fcr the use of the
following:

0.071 ng/l for chronic exposures tc Aldrin.

15.7 ug/l for chronic exposures to Chloroform.

10.7 ug/} for chronic exposures to 1,1,2,2-
tetrachlorcethane.

EPA's acute criterion value for Selenium is 5 ug/l.
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The State should either modify the criteria to conform
with EPA's, cr provide a scientiiically defensible
rationale fcr the less stringent number.

F*nally, Section §.22.1 and 8.22.2 are being disapproved by
EPA and should be deleted. Sectior 8.22.1 states that when the
ol

specifiad c¢riter are less than the PQL, instream values shall
be calculated IZrom disharge concentraticns, flow rates and fish
nody burdens. This apoears to requlire an "alternative” criteria
be develoved for these cases - inm effect, this sectilon tries to
address permitting concerne. Accoerding to Section 303 (c) (2} (B
2f the CWA and 40 CFR 121.11, Stategs must aZopt those water
gqualicy criteria That prolect _“e designeted use and those
criteria must be based on sound scientiiic raticnale. Altering
criteria to suit decection capabilities is not consistent with
these raculirsments.

Decacticn level issuss ars b=ing addressed in the germitiing
arena and are adeguately addressad by the CWA regquirements,
regulations and guidancs. Sscticn 202 <¢f the CWA and 40 CFR

22.44.d) reguire that, where necsssary, pvermit limits must e
derivead to achiEVQ che watser guality criztericn EPA guidance
(Technica1 Support Document for Water Quality-based Toxics
Control, {(EPA/305/2-9%0-CCLl}, March 1991 and Draft Detsction Level
Guidance, .arch 1994) state that the permit limit sheuld be
derived tc mee: the apolicable water guality criterion and the

d in Part A of the permic A footnote To

Limis should be place
the limit could indicat
made at zhe detesction 1

e
te that compliance with the limit snhall be
evel of the appropriate analytical method.

B
4

(T

he fisn
numpoers

The State has not provided the scientific basis
body burden criteria found in Section 8.22.2, and the
4¢ not appear to utilize a standard mevhodo7oav cr bhe congistent
with West Virginia's adopted risk level of 10°° to protect human
nealth. West Virginia appears to have used z mix ¢f FDA Action
Levels, EPA risk levels and some unknowrn methodologies. EPA's
calculation of the risk levels protected by West Virginia fish
tissue values is as follows:

° O

G th

Paramecer WY Criterion WV Risk P2 _Value
Valusg at _10°° Rigk

[
-

Chlordane [(ppm! 1.25 x 107 0.08
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DT ppm) C.1 3.3 x 1¢°° 0.3

Dieldrin {ppm) 2.3 4.3 x 10°° §.oc7

Endrin (pomi 0.3 1.0 x 1¢°° 3.C

Toxaphene (pom) 1.0 1.0 x 10 .1

PCB (ppm) 2.0 2.0 x 1077 .01

Dioxin {(ppt) 5.4 1.9 x 1o 0.64

However, in any case, these valueg cannot be used tc supersede
in-stream water guality cr

TOTRL P13




Encleosure 2

National Goals of the FY’94-96 Triennium
for Water Quality Standards

Complete any follow up actions arising from the FY’91-93
triennial review of water guality standards.

Implement acceptable antidegradation implementation
procedures.

Refine cr adopt new pclicies affecting application of
criteria, particularly metals, adopted or promulgated under
Section 303 (c)(2)(B) of the Clean Water Act.

Continue to develop the basis for future development of
numeric biclogical criteria, including develcpment of
methodologies, acquisiticen cof paseline data, and refinement
of ongoing state programs.

Continue to develop the basis Icor future develcopnent of
numeric wetlands criteria, including the development of
methedologies and appropriate use designations, acguilsition
of baseline data, and refinement cf ongclng State programs.

Review State water guality standards provisions to insure
tha% they are adeguate to prctect threatened or endangered
species and make changes or revisions as appropriate to
insure that adecuate protection is provided.

Assess the State’s regulatory framewcrk for controlling
nutrients in order to facilitate adoption of appropriate
nutrient criteria for fresh water. Appropriate nutrient
criteria could be management stratsgies developed by
ntilizing existing models, site-specific data, and State-
adcpted dissolved oxygen criteria or other appropriate
methods.
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841 Chestrut Buiding
Philadeiphia, Pennsyivania 131074431

Cr. Charles Jenkins X
Chairman ' JoL | & 1ud4
Environmental Quality B8oard

1615 E. Washington Streat

Charleston, WV 25311-2128

Daear Dr. Jenkins:

Inclosed are the Envircnmental Protaction Agency’s (IPA)
ccmments regarding West Virginia’s Proposed Lagislative Rula an
Water Quality Standards published for public comment on June 1,
1994. EPA reminds West Virginia of the January 10, 1994 letter
(see enclosure) in which ZPA disapproved portions of tha Stata’s
watar quality standards provisions. West Virginia nas net yet
fully ccmplied with the requirements cf that disapproval. The
Federal requlations at 40 CFR 131.22(a) mandata that the
Administrator must promptly proposs and promulgats changes g
disapproved standards should the State fail %o do sg within 50
days after notification by the Regional Administrator that the
standards have been disapprocved. We fully contend that the
standards adopted by West Virginia during the 1995 Legislative
Session should fully comply with the concerns we raised in our
January 10, 1994 lettsr in order to avert Federal promulgaticn.

We would alsc like to note that, consistent with the
Endangered Species Act, EZPA nmust consult with the United States
Fish and Wildlife Service (FWS) on the potantial impact of
States’ regulations on threatened and endangered species. As a
result, we intend to work with FWS to insure that their concerns
are addressed. Enclosed for your consideration is a copy of the
FWS’ comments on Wast Virginia‘s propcsed rulamaking.

As it is essential that the Board adopt approvabla
regqulations and resolve the existing disapproval of their
requlations, EPA is willing to meat with the Stata to discuss our
comments and how West Virginia might comply with Federal water
quality standards rsquirements. Should you have any questions,
please contact Ms., Claudette M. Reed at (215) 597-5927.

Sincerely,

Alvin R. Morris, Director
Water Management Division

Enclosures



EPA’s Comments on West Virginia’s
Proposed Rule Governing Water Quality dtandards
Published on June i, 1994

Titles 46, Series 1 (§(s-1)
§ 2 Definitions

N £ W ! - West Virginia has changed
‘Special Waters of the State’ to ‘Classified Waters of the
State’, but has nct defined the new term. West Virginia must
define this term and identify the water body seqmaents that ara
included in this classification. In addition, West Virginia must
identify how this classification ralates to the levels of
protaction afforded by the antidegradation pelicy.

N v L = West Virginia usas this term tg refer
Lo treatment for drinking watar Purpcses althcugh the more copmon
use of the term relates to waste water treatment. West Virginia
should specify what it means by conventlional treatment for
drinking water purpcsas.

\ W _ - West Virginia still has not provided an
Attornay General’s Certification of thae definitiecn of this term,
as was required by EPA’s January 10, 1994 detarmination. The
propaosed definition states that these watars include thosa that
receive annual stockings of trout; " however, tha leogical, but
unstated, presumption is that waters that would support:
naturally-occurring trout populations should alsc be protected as
‘high quality’ watars. The definition in its prasant form could
be perceived to limit Tier 2 antidegradation protecticn to only
those waters that racsaive annual stockings of trout, excluding
other warm and cold watar fisheries that contain high quality
water. As such, it would not be approvable, because it would not
provide Tier 2 equivalent protecticn to all thesae waters whose
quality exceeds that necessary to support propagation of fish,
shellfish, and wildlife and recreation in and on the water.

As required in the January 10, 1994 determination, the State
must provide clarification and Attorney Ganeral’s Certification
of this definition in order for EPA ts remcve the existing
disapproval of this term. Additionally, the State must provide
legal clarification of the level of antidegradation protection
associated with these watars. ‘

} ! = West Virginia must be reminded that
dischargers must meat water quality criteria at the and of tha
discharge pipe when discharging to intarmittent streams. Also,




all discharges to these streams nust Teat narrative criteri: are
all tines.

“Qutgtanding National Resource Watars ONRW) ! - Although the
3tate nag adcoptaed this rew catagcery of waters, i- has not fully
defined the level of antidegradation protacticon thaesa waters will
racaive and has not provided criteria whnereby segments are
designated as such. According to EZPA requlations, where high
quality waters constitucte an outstanding National resourca, such
as watars of Natiocnal and sStata Parks, wildlife rafuges, and
waters of exceptional recreational or ecological significanca,
that watar quality shall be maintained ang prctactad. EPA has
interpreted this to mean that new er expanded discharges would be
allcwad to ONRWs.

As required in the January 10, 1994 datarminaticn, the Stata
IUst provide clarificaticn and Attarney General’s Cartification
of this daefiniticn in order for EPA to ramcve +ha axisting
disapproval of this term. In addlicion, the State nust identisy
the process and criteria whereby Tier ITT antidagradatian
protaction will be provided,

\ 1 N ] SuITing’ - Thae Stata still has not
previded EZPA with a legal interpretation (threugh Attorney
General Certification) cf this tarm. Thus, it is unclear whether
Or not background concentrations of pcllutants rasulting from
nen-paint sourcas discharges zre considersd ‘natural’ conditicens.
EPA disagrees with this definition 1if non-point sourcas of
poellution arae censidersd to Le naturally occcurring cenditions.
Additicnally, EPA fasels that the phrase *...watar use by any
rerson..." shHould be changed %o "...man-induced activity..."

: = . = Given that West Virginia has not pravided
legal interpratatiom of the tarm ‘natural’ or ‘naturally
occurring’, we ars concarned that the State has not affactively
distinguished betwean ‘nen-point sourca’ pollutants and ‘natural
or naturally occurring‘ pollutants.

‘W ! - Wast Virginia must define this tarm
(used in § 4.1.c), ildentify the lavel of antidegradaticn
protection these waters will receive, and state what critarial
will be used to designate streams of this categery. In addition,
the sState must identify in implementation procsdures the maethods
that will be used ta identify and protect these waters.

W ! - West Virginia should be remindaed that
aven though streams may be characterized as ‘wet weather’,
designated and existing uses must be protected.

Undefined Terms - Wast Virginia must define the following terms:
pollutant, lethality, zone of initial dilution, mixing zons,
surfaca impoundmaent, and toxic.




§ 3 Conditions Not Allowadle in state watars

In Section 3.2.{., the statas adopted a provision that
Prohibits any discharge from adversely impacting the bioleogical
components of aquatic ecosystems and EPA approved this discharge-
specific "free from" provision. However, cnea of EZpa‘s National
goals for the FY’91-93 Trienniunm wds that States adopt separata
biological criteria that arae either "numerical values or
narrative expressions that describe tha referenca biological
integrity of aquatic communities inhabiting vaters of a given
designated aquatic lifa usa" ( ; EPA~440/5-30-
004). EPA expects West Virginia to adopt narrative biolcgical
criteria as part of thig packaga.

§ 4 Antidegradation

* As required by thae January 10, 1994 disappraval letter, wWest
Virginia has provided neither an Attorney General’s
Cartification of the definition of the term ‘High Quality’ nmer
submitted antidegradation implementation procedures that
clearly delineates how a three-tiered antidegradation progran
will be implemanted in tha Stata of West Virginia. uUntil thig
is accomplished, EPA will not ramcve the outstanding
disapproval of West Virginia‘s program.

* West Virginia has changed ‘Special Waters of the Stata’ to
‘Classified Watars of thae Stata’, but has not defined thae new
term. West Virginia should identify in itsg antidegradation
implemantation procedures how this classification relates to
tha levels cf pProtaction afforded by the antidegradation

policy.
§ 4.1.4

¢ There needs to be a statsment in the first occurrence of
§4.1.d. that "no new or expanded discharges™ will be allowed
on waters that constitutes an Qutstanding Naticnal Resource
Water (ONRW) or this requirement needs to be clearly
identified in wast Virginia‘s antidegradation implementation
procedures for the Tier III provisions to be appravabla. The
antidegradation implementation procedures must daefine thae
level of antidegradation pProtaction ONRWs will receiva,
identify the pracess for designating ONRWs.

¢ There are two {2) sections labeled 4.1.d.; the sacond cne
should be labeled 4.1.s.. . :

§ 3 Mixing Zones

¢ From West Virginia’s use of terms, EPA understands that tha
‘zone of initial dilution’ (ZID) is intended to be equivalent
to the ‘acute mixing zone’ and that the tarm ‘mixing zcne’ is

3




intended to ba equivalent to the ‘chronic mixing zone’. =
this is incorrect, tha State shoulcd define -he terms
aotherwise. Mcre impertantly, IPA considers the zone of
initial dilution 2o be encompassed oy the tarm ‘mixing zone’
in west Virginia‘s requlaticn and requiress that the zone aor

initial dilution fe subiect t5 the requirements of §§ 5.1 apd
5.2.

West Virginia must define how it will sizae the zane cf initial
dilution.

In§ 5.2.c., "Mixing zones and zopes of jpnitial dilutiom shall
not interfere with fish spawning..." The underlined cerm auss
e added as the Stats nakes the distinction described in %he
above commeant.

Secticn 5.2.e dces not fully spec: - how st Virginia wil:
siza and detarmine the lccaticn ar ixin ones within lakes
and surfacsa impoundments. Nor dce this ction define lakes
and surfacsa impoundments (i.e., do surfa- inpoundments
include run-of-tha-river impoundmenzs?) _.ha Stata must add
lanquage ta this effect. Additicrally, the Stata nust define
the basis of the *...10% of volume..." and dafine tha phrase
"...portion of the recsiving waters availabla for aixing.”

In Secticmwr 5.2.2., "A 2ixing zone shall...nct adversely alter
the existing or designated uses...of =he water body." The
underlined word zust e added %o the provision. ’

Secticn 5.2.i(A) should also include the statement =hat any
wailver must be subject ts “a demenstraticn that the Zcne of
Initial Dilution dces nat cause lethality or taoxic conditicns
to cccur.”

¢ Water Use Categories
$.1 - Water Use Rules

West Virginia should: include- in its definition of the term
‘Cther Aquatic Life’, the flora, fauna and all other factors
indicative of the biological integrity of the water body.

The Cleam Watar Act (CWA), Section 101(a)(2) statas that water
quality’ that provides for the protection and propagation af

fish, shellfish, and wildlife be achieved. West Virginia must
ansure that its water quality standards provide adaquatas

protection for wildlife.

West Virginia should clarify the statement in the last
santance of this section: "Incidental utilization for
whataver purpose may or may not constitute a justification for

4



assignment of a water usa category to a particular streanm
segment." Also, the Stata should identify the ratiocnale far
distinguishing between existing uses and incidental uses. wWe
nust remind West Virginia that their wvater quality standards
must protect existing uses at all times.

§.2 - Catsgory A: VWater Supply, Public

Category A describes those "...waters which, after

tion ens, are used for human consumption.™ West
Virginia uses the underlined term tc rafar to traeatment for
drinking water purposes although the more common use of the
term relatas to waste water treatment. Wast Virginia should
specify what it means by ccnventicnal treatment #or drinking
water purposes.

§.3 - Catagery B: Propagation/Maintsnance of Pish and Other
Aquatic Life

This category should provide broadly for thae protacticon of the
biological integrity of the watar body including the
propagation and maintenance of fish and othar aquatic lire,
encompassing all flora, fauna, and indigencus lifa.

§ 6.1 of this Proposed Rule "...establish(s] general Water Use
Catagories and Water Quality Standards for the watars of the
State, ingluding wetlands.® Furthermore, it states that,
"unless otherwise designated by these rulas, at a minimum all
waters of the sStata are designated for the Propagation and
Maintenance of Fish and Qther Aquatic Life (Category B)..."
EPA 1s concerned that this cateqory neither spaecifically
includes nor refers to critaria for wetlands.

West Virginia dces not specify which waters fall into each of
the three (3) subcategories (B1l, B2, and B3) described.

‘.3-‘

Category Bl waters should not be limited to sport fisheries.
All waters that support warm water fish must be included in
this category. West Virginia must make this clear in its
requlations.

Wast Virginia must list those streans that fall into this
category.

§.3.b

The refararica number for Trout Waters in the Definitions
section should be 2.15 instead of 2.14.




§.3.¢c

B8ecausae <f tle gresence and description of this category, -
appears that cold and warm water streams that do not offer
sport fishing cpportunities will he subject =g differant
criteria and to a different lavel of anticdegradation
protection than those that do offar sport fishing
opportunities. ZPA must stress that, at a minimum, all
Streams IUST meet the fishable/swimmable goals of the Clean
Watar Act and ke protacted by antidegradation provisions.

§.4 - Catagory C: Water Contact Recreation

The sState shculd add a statement that readers shculd rafaer =s
Appendix D for a reprasentative list.

§.5.¢

For Catagory 03 - Wildlife, tha Stata nust define the in-
Stream criteria asscciated with wildlifa pretection.

7.1 = Major River Basins and their Alphaanumeric gystem

Cn page 1§, the item number af*ar ‘0(a)’ sheuld be 2%/, (35 -
3ig Sandy River, not ‘5.’

7.2.a.4

West Virginia should list all the water bodies of the Stata
and show the use classification that applies to each.
Otherwise, EPA cannct evaluate the zerit and nor the State’s
cempliance with this provisicn.

7.2.2.8

The intant of this section and its impact on human health
criteria are unclaear. '

7.2.@

With all excaptions frem water quality standards, as with this
excaptliom, narrative water quality critearia must always apply.
Thus, this statement nust say, "Numeric watsr quality criteria
shall not apply...®

Tha citation for site-specific revisicna (in paranthesis).
should ke 7,.2.d.




7.2.€.8

This rula must clarify the designated use that would be
applied to wet weather and intermittent streanms.

West Virginia must protect hoth existing and designated uses
cof downstream watars. _

If a discharge provides sufficient volume aof water to suppert
uses, then the water bedy nust be protected for those uses and
narrative criteria must apply at all times.

7.2.2.D

This saction appears to provide a sita-specific exemption freom
water quality criteria without providing the opportunity for
public review and comment and without demonstrating that such
critaria are protactive of human health and aquatic life.

This exemption is inappropriate in its currant form.

Where lessar quality is due to ‘natural conditions’, the
Federal regqulations describe sevaral options that provide
alternatives to meeting water quality standards-—davelaopment
of Total Maximum Daily Lcad for the watar body; davelopment
of a variance to the applicable standard for a discharger;
development of a gita-specific criterion; or, revision to the
use desjignation of the stream. West Virginia must revise the
requlation to raflect one of the above-menticned options cr
daleta it in its entirety. Also, West Virginia must define
what it meansa by ‘natural cenditions’.

7.2.4

Naot only does this section describe sita-specific
applicability, it also discusses variances and use removals.
Although the three terms are related, thay have discreta
applications. The State may want to use a more general and
inclusive title or description for this subsection.

EPA must emphasize that West Virginia must’ stata, for each of

the individual occurrences A through KK, whather the aexcaption
is a site-specific criterion, a variance, or a use removal and
provide appropriata supporting documentation for each of then.

As discussed in detail in EPA’s January 10, 1994 disapproval
lattar, the exceptions set forth in this section are not based
on scientifically defensibla critaria that have been
demonstrated to be capable of supporting designated uses.

All of the exceptions described in this subssction were
grantad more than three years ago, befors the State possassed -
tha lagal authority to issue variances or davelop sgite-

7




speclific C?iteria, and were sproved sasad on canditicns nce
discus .2d in 40 CFR 1il.10¢ . Subse ruantly, thesa axcapticng
need ta De raviewed and rav a4,

All the excepticns descrihed in =his proposed ruile must -e
revised and reestarblished in accordanca with the Fadaral
Regulations set forth in 40 CFR 131 and with all Federal
guidancsa.

7.2.4.7(b)

The temperature cited in +his paragraph should be 100 degrees
Fahrenheit nct 1000 degrses,

7.2.4.7(Db)

This exception statas that, becausa this stratch of the
~ nawha River has only Jatar use category B3 it may czntain
jher levels of Arsanic, Selenium, and Copper. This ig
..acceptable. According =o the criteria set forth in Appendix
£, water use categery 33 has the Sane criteria as watsr use
categories 31 and B4. Subsequently, the uses aof all 33 waters
musSt be protactad and these watars aust have
fishable/swizmanle critsria, unlass Site-specifis criteria,
variances, cr Usa Attainability Analyses ars coempleted and
approved by the State and ZPA,

7.2.4.7¥{a)

The temperature rise limit of 3 degrees Fahrenheit in this
paragraph does not agrae with the rise limit of 5 degreas
specified in Appendix E (Page 25).

7.3 = Classified Waters of the Statse

West Virginia must define the term ‘Classified Watars of the
State’.

7.3.a.

Tha citation, Sectionm 2.4., should be Section 2.8,

7.3.4.

As menticned earlier, West Virginia must define the tarm
‘Watars of Special Concarn’, statas what level of
antidegradation protection these waters are to receive, and
should list the streams that rall into this catagory.

As we discussed in our ccmments on Saction 2, West Virgini; _
must statae what lavel of antidegradation ONRWS are to recaive




and should_identify the criteria used to list thcse streanms
that fall into this category.

8 Specific Water Quality criteria

West Virginia should add a statement of *=hae Diological
criteria——either numeric values or a narrative axpressicn of
the reference biological integrity of aquatic
communities—that would apply to the Waters of tha Stata (See
EPA’s ccocmment on Section 3.2.i).

8-:-‘.

Cancer cdeath must be changed to cancsr zage for this
subsaction to be corract.

a.zlb.

West Virginia must eliminate tha worgd ‘organic’ at the
Leginning of the second line as organic carcinogens rfail to
include Mercury and Selenium as fish contaminants.

Catagory B waters—Propagation of Fish, ghellfish, wildlife,
other aquatic life, and the flora, faupna and other factors

' jv o i ; body—must
also be subject to criteria that protact humans from
consumption of contaminated aquatic organisas.

This paragraph must state the following: "For Water Use
Category B and C, the criteria for carcinogens are for the
protection against '

bigaccumulation of thcse...”

8.2.¢.

West Virginia must make a detarmination for the final rule on
what will be the applicable design flow condition. Otherwise,
watar quality standards sat forth in this proposed rule cannot
be fully implemented.

3.4 - Variances From Specific Watsr Quality for Remining
Activities

This resgulation, in its current form, does not address thae two
express, fundamental, purposes of water quality standards
(i.a., the designation of appropriate vater uses to be _
achieved and protectsd, or the specification of watar quality
criteria (See 40 C.F.R. Section 131.2)). Instead, Section 8.4
addresses the procedures to be used in the calculation of
cartain specific individuval NPDES permit effluent limitations
for members of a particular industry. This Section provides a
process for adjustmenta (a "variance®) to the final NPDES :
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cermit effluent limications which would otherwisa apply in =na
develcpment aof individual NPDE: peraits. It does net telcng
within requlaticns pertaining =2 warar quality standards, ang
in any avent, raises sericus prablems even Yere 1t ta appear
w#ithin the contexT of requlations ralatad 2 NPOES perma:is

effleant limitaticn.

Effluent limits should net be prescribed in a water quality
standards raqulaticn tecause this usa is inconsistant with tag
purpose cr watar quality standards. According te 40 CFR
131.2, a water quality standard dafines the goals of a water
nody By designating the use(s) to ba made of the water and by
setting criteria necessary %o Protect the usas. Such
standards sarve as =he raqulatory hasis for the establishmen=
of water quality-based affluent limits and strataglas zevcnd
the tachnolegy-based lavals required by secticnas 3Cl{s) and
306 of the Acxk.

A water quality-based effluent limitation is, by definiticn,
an effluent limitartion for a toxicant that, after approgriate
dilution, will result in the in-straaa attainment of the watar
quality critericn for that toxicant. The usa of the tarm
'watar quality-based effluent limit’ for a limit on a toxicant
that will nct meet the requirsd in-strean critericn for that
toxicant is incerrace. According to 40 CPR 122.44(d), water
quality-based effluent limitaticns azust e written to achiave
wvatar quality critaria in the racaiving stream. Thus, thare
is no legal basis for estaplisning limits that da not meet
ailtler applicabla watar quality critaria or technology-tasad
raquirements. In order %o address these remining discharges
Properly, the State should use either tha variance preccedure
(Saction 8.3) to establish altarnata critaria or change the
designatad use of the strsaxm.

EPA cannot allcw States to give autcomatic excapticns from
meeting water quality standards. However, 40 CFR 131 lays cut
the conditions by which States can aestablish alternative warter

quality standards.

EPA racommends the following altarnativas to thae State for
dealing with their remining issue:

West Virginia may adept general language that anaples remining
cperators to obtain an excaption from meseting watar quality
Standards 1f they can demcnstrate that irretrievable and man-
induced conditicns exist. To do this, West Virginia must
define what set of conditicns, applicable only to remining
operations, constitutes irretrievable and man-inducagd
cenditions. Once this is done, the Stata can aither:

= 2 i Conduct Usae o
Attainability Analyses for those streanms impactad by acid =mine
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drainage, the result of which weuld change the designated useg
to non-fishable/swimmable designations; or

Q = 21 e Vargi i Grant to
individual dischargers a variance from meeting in-stream
criteria; existing uses, Nowever, aust be met and the
variance must be renewed avery three years.

Under either option, tha resulting criteria and discharge
limits must be adequata tgo protect the existing uses of *he
straeam.

9 Establishment of Safe Concentration Values
Category B3 must also be included in the first paragraph.

The information in Section 46-1-9 rapresents only a porticn of
all that is necessary to establish safa concentration values.
As a result, thesa provisions do neoc ralieve the State frem
the requirement toc have a program to require Whole Effluent
Toxicity (WET) Testing limits in NPOES permits consistent with
40 CFR 122.44. .

The correct raferance for the bicassay tﬁsting document is as
follows:

- v Series
Publicatien, Methods for Mesasuring the Acuta
Toxicity... ‘4=~ .

West Virginia may want tc include a statement that they will
refer to the document as referenced in this section or "to tha
most recent documents®™.

These provisions do not include information on how a

discharger might use the Water Effect Ratio (WER) ta develop

sita-specific criteria. For the benefit of the dischargers in

the State, EPA recommends that Wast Virginia, at a minimum,

rafer to our interim quidance,
i W

- F]

 February 1994, to adopt general procadures.

Racent quidance issued by EPA (Qffice of Water Policv and

¢ October 1993) indicates that the
dissolved form of metals is the preferred form for
characterizing toxicity. West Virginia appears to have zade-
the decision to maintain Total Recoverable as the appropriate
form. Should West Virginia decide to adopt dissolved criteria
in the future, additional changes to the water quality
standards will be necessary. .

11




§5 9.3 & 9.4

Thesa subsscticns aprear %5 pe intended to address the
requirements of 40 CFR 122,44 and, as such, sheuld te included
in West Virginia‘s permi:s requlaticns and not in the water
quality standards regqulations.

12



APPENDIX A: Category B-2 - Trout Waterys

EPA recommends that the State renumber the pages of the
Appendices in the following manner: Appendix A = A=~} through
A-6; Appendix 3 = 8=-1 through B-7; atc,

There is a typographical error in the first line. It sheuld
read: "This list contains knocwn trout watars..."

The reference made to the definition section should be 2.14
instaad of 2.14.
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APPENDIX E: Critsria Table

b

(T I T T

8.1 Aluminum - West Virginia should add to the critaria
description the excepticn “or tha seqment of Cpequcn Craek
that has a silte-specific criterion for this parametear,

8,7 cadmium ~ West Virginia must state the hardness values ij

terns mg/l.a3 Gacd; and the Cadmium values as yg/] total
Iggoverable cadmium.

8.7.2 - West Virginia aust provide a rationala for this
critarian.

8:7.3 - This should say: "“Tha four-day average concantracien

of fotal Iscoverable cadmium,,.”

The ‘X’ sheould be in the ‘32 - Chrcnic’ beox instead of =
‘HSuman Health C/ hox.

8.131 Dissolved OXyge3 - There should ha an ‘X’ in all tha

toxes for this parametar.

8.12.1 - There shculd te an ‘Y’ in ==e ‘81, 3, 4 - Acuta’ mex.
8.11:2 - Thars shculd te an ‘X’ in the *Bl, 3, 4 - Acuta’ nex,
$.21,3 - Thersa should be an ‘X’ in the 'B2 - Acuta’ hox.

3.14 - West Virginia has failed to include criteria (both
human health and aquatic lifa) for =rivalent chromium.

8.15% 1Zo3 - The Agquatic Life chronic criterion should be :.3
rg/l and the Human Health -~ Public Watar Supply criterion
should be 0.3 mg/l.

3.33.1 - Delete this item per EPA’s comments on § 3.4.

3.13,2 ~ Effluent limits are not an appropriate component of
water quality standards. West Virginia should refer ts our
first comment under Section 8.4 of this enclosure.

8.17° Manganess - The Human Health - Public Wataer supply
critarion should he 30 ug/l.

$:17,)% — Deleta this item per EPA’s comments on § 8.4.
$.17.2 - See comment for § 8.15.2.
8.183 Mercury - Tt Human Health critaria for mercury should

be 0.014 ug/l and ¢ 5 ug/l to protact humans from consumpticn
of mercury in water ind crganisms (public water supply and

14




aquatic life use) or organisms only (aquatic life use cnly).
EPA recognizes West Virginia’s desire to minimize fish
consumption. However, we feel *hat a body burden standarg ror
mercury in fish may be difficult to enforca.

8.19 "ics‘l.' There appears to he a typographical arror for
the Aquatic Life - Chronic criterion valua. It should be 510

ug/1l.

8.19.1 - This shculd say: "The four-day average concentration

of £otal recoverable nickel... Also, add an ‘X’ ta the

‘Aquatic Life - B2/Chronic¢’ box.

8.22 Qrganics - The human health criteria for 1,1,2,2-
tatrachlorcethane should ke 0.17 ug/l for ceonsumption of water
and organisms and 11 ug/l for organisms cnly.

8.22.1 - The meaning and implementation of this provision is
unclear. In-stream criteria cannot he replaced by laboratcry
quantification levels. West Virginia must clarify this
statement.

8.23.1 pH - Refer to comment con § 8.15;2.

8.26 Selenium - The acute values should ke 5 g/l instead of
20 ug/1l.

3.28.2 - The temperature-rise limit should be consistent with
the text on page 21.

8.30 To R u chle - The acute and chronic
criterion values are reversed. The acuta valuae iz 11 ug/l and
the chrenic value is 19 ug/l.

8:33.2 2in¢ - The refersnca for the ‘Four-day Averaga
concentration of total recoverable zinc’ should hae added.

8.33.3 ~ This criterion appears to ba numerically equivalent

to the bioconcentration factor for zinc. West Virginia should
provide a ratiocnale for this criterion.

15
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i 3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
L mperts REGION Il
{ ot oy s
841 Chaestnut Building
Philadeiphia, Pennsyivania 18107-4431
Ms. Elizabeth Chatfield M e
Technical Advisor i T

Envircnmental Qualitcy Board
1615 Washington Streset East
Charleston, WV 25311-2126

Dear Ms. Charfield:

The U. §. Environmental Protecticon Agency {(EFA) has reviewed
the amendment to "Procedural Regulations fcr the Revision of
Water Quality Standards", Series Number &6, prcposed cn June 15,
1995. As a result of cur review, we have the following comments:

General Questions & Comments:

(1) Please clarify whether remcving designated uses, granting
variances Irom water qualicy standards, granting remining
variances and establishing sgsite-specific numeric criteria
are considered promulgations/revisions of legislative rules.

{2) §48-6-3 (3.1) & §46-6-4 (4.1) (4.2) (4.3), we suggest that
"ramoval of a designatsd use" be revissed to read
"reclassificatien of a designated use" because although a
cdesignated use may be removed, an alternative use must
remain or be asgtablished.

{(3) We request that you clarify how these procedures relate to
the September 2%, 1593, Divisicn of Envirconmental Protection
Policy Memorandum con Compliance Limits for Water Quality on
Remining Operaticns and identify the authority that the
State has to implement and enfcrce the Pclicy.

{4) We would like an explanation of the process and tciming that
West Virginia will use to meet the public review
requirements for the coal remining variance and the
associated NPDES permit.

§46-5-3

(1) 3.1 .
In accordance with 40 CFR 131.10(j), any changes to water
quality standards which result in the reclagsification c¢f a
designated use or issuance of a variance must be supported
by a Use Attainability Analysis (UAA), which should be a
structured scientific assesgment of the factors affecting
attainment of the use which may include physical, chemical,
biological, and ecconomic factors as described in 40 CFR




in

-2-

131.10{(g). CGuidance on the nature and content of a URA can
be found in EPA’'s Water Quality Standards Handbcok and in
EPA’'s Technical 3upport Manual: Waterbedy Surveys and
Assessments Zor Conducting Use Attainability Analyses,
Novemper 1983. The UAA must be submittad co EPA as
supporting evidence for any resulting changes to watar
quality standards.

3.1.b.

It would be useful to mere fully define minimum data
requirements for dischargers seeking use and criteria
changes. EPA would ke pleased to work with West Virginia con
any general guidance cr on specific cases.

3.1.4. & 3.3.¢.

West Virginia will nesd tc clarify now existing uses are
defined. We assume that existing use identification would
be included in the State'’s antidegradation implementaticn
procedures.

3.1.£.

In addition to determining the average flow rate in a
segment, the appiicaticn shculd indicate if iz is a flowing
water segment, whether the stream is ephemeral, intermittent
or perennial; and, 1f perennial, determine the appropriats
design flow for aquatic life protecticn and for human health
protection. —

3.1.4g.

A Use Attainability Analysis sheculd include a comprehensive
assessment of the bioclogical characteristics and potsntial
cf the stream. Guidance on bioclogical evaluaticns Iis
contained in EPA’s Rapid Bicasgsessment Proteocol and EPA’s
Water Quality Standards Handbook.

3.3.e.

Since the requested revisicn could also be denied, this
gsection should ke revised to read "A brief abstract cf the
supportive documentaticn which demconscraces that the
revisionr is appraopriate, or inappropriate.’

§46-6-4

(1)

Pleage explain why the State did not include the phrase
"without violating State water conservation requirements" in
§46-6-4, 4.1.c. 40 CFR §131.10(g) (2) reads, "Natural,
ephemeral, intermittent or low flow ccnditicns or water
levels prevent the attainment of the use, unless thesge
condicions may he compensated for by the discharge of
sufficient volume of effluent digcharges without vioclating
State water congervation requirementa to ernable uses to be

met . "




§46 C

(1)

-

-3-

bitions for remcving a

The State should include zhe prohi
31.10(h).

designated use Zcound in 40 CFR 13
-3

5.1 & 5.3
Change "numeric water quality standards" ro "wacer quality
standards".

5.2

Variances need tc not cnly be reviewed by the Beard upcn
explraticn but alsc rasupported by a demonstration that -he
circumscances wihich lead to the original issuance still
apply. This secticn should ke mocdified to reflect =-har
requirement.

The State does nct seem to require the following conditions
necessary for approval by EPA: /1) Cocumentation -hat
reatment meore advanced than that requirsd by Clean Warar
Act Sections 303(c){2) (A} and (3) hag been carefully
considered, and that alternative effluent control strategies
have been evaluatad; (2) The discharger who is given a
varzance for one particular constituent is raquired to meet
the applicable criteria for cther constituents; (3) The
discharger either must meet the standard upon the expiracion
of the variance, or must make a new demcnstration of
"unattainability"; (4) Reasonable progress is being made
toward meeting the standards; and (5) The public nocice
should contain a clear description of the impact of the
variance upon achieving water quality standards in the
affected stream segment.

SR 6§

6.1

"{R)emined areas cof coal remining operations" geems
redundant. Also, capitalize "division of environmental
protection" and "federal Water Pollution Control Act",
although, the Federal citation "§301({p) of the Clean Water
Act" is more appropriate.

§.2.a, and 6.3.f.

We are sure that the intention of these sections is to allecw
remining and water quality standards variances where either
iron, manganese or pH does not meet water quality standards
due to abandoned mine drainage. However, to better assure
this is understood, we suggest changing the last sgentence to
"...for iron, manganese and pH" to "...for iron, manganese
or pH due to abandoned mine drainage.*




(3]
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£.2.b.

This secticn is is unclear to us. As written, we assume
that chis conditicn means that the remining activity can ncc
be carried out without causing or contributing to a water
quality standards viclation of the receiving stream. Please
provide the State’s interpretation. ‘

£.3.9.

The alternacive numeric water quality criteria appears tc te
equivalent to the actual receiving stream guality cefore
remining. This would e determined by the applicant’s
strszam monitoring. However, the applicant alsc menitors -is
background preexisting discharge intc the rsceiving stream
and may report these number instead. To avoid confusion,
the wording 1n this section could be changed to "...pH in
the receiving stream requested by the applicant."

This subsection dees rot include a section entitlad
"Amendment of 46 CSR 1". Are remining variances considered
as revisions to 46 CSR 1, Requirements Governing Water
Qualitcy Standards? EPA Region III would consider sach coal
remining variance as a change to West Virginia’s wacer
quality standards, sublect to EPA’s review and approval.

To Section §.11.c., we suggest adding "In the event that tha
Soard determines that degradation of the existing instream
water quality will result from the remining cperation.”

Somewhere {the NPDES application requirements would be
appropriate) the State should ask for certificaticn that the
proposed c¢oal remining operation will be confined to the
remining area. The State should alsc assure that they have
the authority to request the extensive Baseline Sampling
Data that is described in the 9/29/93 Policy {(the Baseline
Sampling Data will be needed to support 6.3.g. "The
alternative numeric water gquality criteria for iron,
manganese and pH requested by the applicant).

Other information that may be helpful to the State when
making & determination that a discharger is eligible for a
ccal remining variance:

ta) Plans, cross-sections, and schematic drawings
describing the techniques for handling acid-forming
materials to reduce the discharge of acidity, iron and
mangarnese.

{b) A description of the range of abatement levels that
probably can ke achieved, costs, and each step proposed to
reduce the discharge of acidity, iron, and manganese.
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(¢} A description of the spcil handling praccices necsssary
reduce the discharge oI acidity, irom, and manganese.

2l
O

(d) A detailed togpographic map cof the propased coal
remining cperation, including the locations of the
praexisting and propesed discharges.

(3} In Sectilon 6.2, it stateg that the Board may granc a
variance if it finds that all of the requirementcs of "this
rula" have been met. Would this include a determinatiorn
that one of che conditicns outlined in secticn 4.1 a-%
apply, and that that condition would te identifiesd in the
public notice?

§46-6-7

(1} 7.2.b, & 7.2.¢
Change "Water Effects Ratic" tc "Water Zffect Ratio", in all
instances.

(2) In section 7.2.b., the State shculd sither speciify that chis
is the February 1994 versicn of the Water Effect Ratio (WER)
interim. guidance, or somehow certify that any subseguent
versions of this document would alsc be valid for use.

(3)  The procndur=s should indicate whether or not a discharger
could also use the Recalculation Procedure, and whether or
not a discharger could use a Recalculaticon in combination
with a WER.

(4} Considering the relative expense of preparing a WER, we
suggest that a discharger should be required to ceontact the
Board prior to beginning the WER process, to assure the
Board agrees with the dischargers glans. Given that EPA
must ultimately approve all WERs, we alsc suggest that EPA
in invelved in the review of any work plans under
cons;deratlon

Typographical EBrrors:

§46-6-4, 4.X.4., should read, "...cause more environmental damage
to correct than to leave in place;"

§46-6-4, 4.1.f., should read, "Physical conditions related tc the
natural features of the..."

§46-6-5, 5.1., "...if +& the Board determines..."®

§46-5-5, 5.3.¢., should read, "Identification of the criterion
cutlined in section 4.1 a-f above which render...




-
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§46-5-7, 7.2.b., add quctation marks to read, "...che procedurss
cutlined in EPA’sg "Interim Guidance on the Determination..."

If you have any gquesticns concerning these ccmments, plezase
contact Denise Penn Hakowski atc (215) 5357-574%,

Sincerely,

/D Qi ng}

~7Evelyn §. MacKnight, Chief
Water Quality Planning Sect:ion
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i, M@f REGION 11}
841 Chestnut Building
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Ms. Elizabetn Chatfield JUL 2(};9g5

Technical Advisor
West Virginia State Water Resourcas Board
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Charlestcn, West Virginia 2%
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EPA’'s Water Cuality Standards Handbock, Zugusc .
that mixing zones should not snerosach on drinking wat intakes
and that where fish tissue rasidues are a corncern (either Lecause
of measured or pradictad residues), mixing zones should not be
projected to result in significant healch risks tc average
consumers of fish, after considering acuatic exposurs and fisk
consumpticn patterns in the arsa. The Harndbook alzo notes chat
"careful consideration must be given tc the appropriacsrness of z
MiXing zone where a substance discharged is bicaccumulative,
persistent, carcinogenic, mutagenic, or teratogenic. Denial
should be considered when bicaccumulacive pollutants are
considered in the discharge." EPA would SUppCr: West Virginia’s
prohibition against allowance of Tixing zcnes for biocaccumulativa
pollutants. We suggest that "bicaccumulacive! pe defined and
refer the State to the Final Water Quality Guidance for the Great
Lakes System which was published in the Federal Register on March
23, 1995, and the accompanying Technical Support Document for
furcher information.
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We would like to note that EPA has not yet received the
revised water quality standards regulation for which the
amendment is being proposed for review and approval. Therefore,
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A OFFICE 0F WEST VIRGINIA P.O. Box 4142
. e SECRETARY OF STATE Morgantown, WV 26504
T August 6, 1996

- i
. Ken Hechler /
“Secretary of/State
Capitol Cofnplex
Charleston, WV 25305

RE: Proposed Emergency Rule Deleting Fish Body Burden Standards
Dear Secretary Hechler:

I am writing to urge you to reject this emergency rule to delete standards for fish
body burdens of carcinogens as filed by the WV-EQB. West Virginia statutes provide
three criteria by which the Secretary of State may reject an emergency rule; exceeding the
scope of the law, lack of an emergency, or improper promulgation contrary to the
provisions of 29A-3-15. 1 believe that the emergency rule as proposed fails each of these
tests and should be rejected for the following reasons:

1. The purported reason for filing the emergency rule is to comply with federal
requirements. But a close reading of EPA's comments of November, 1995 consistently
indicates that they are requiring stringent water quality standards and a consistent set of
fish tissue standards that will meet the cancer risk level of one in one million set in section
8.2 of the rule. Admittedly, the EPA recommendation is internally contradictory since
they do ask that sections 8.22.1 and 8.22.2 be deleted, but the proper interpretation of this
contradiction is that fish body burden values cannot be used to weaken a water quality
standard.

The EQB has improperly turned this into a deletion of the values altogether, rather
than setting proper methods for using such values. Fish body burden criteria provide an
important and scientifically valid means of monitoring existing water quality. Thus, while
fish body burden criteria cannot be used to weaken water quality criteria, nothing in
federal law prevents fish body burden criteria from being used to enforce an adequately
stringent water quality standard. Since, in the case of dioxin and other similar
contaminants, the minimum detectable level (PQL) of these toxins in water is well above
the water quality standard, and since these toxins bioaccumulate in fish to levels that are
detectable, the fish body burden criteria are appropriate to monitor water quality
concentrations for these toxins to better enforce the water quality standards. It appears as
though the intent of EPA's comments is to transfer this language to permitting rules rather
than to keep it as a water quality standard and such a move would not be objectionable.
However, it is clearly neither the intent, nor the requirement of EPA to drop the fish body
burden criteria.

“Not blind opposition to progress, but opposition to blind progress.”




Rather than revising the existing language in the rule to properly use fish body
burden criteria, EQB does propose to drop them altogether. The effect of this change will
be to eliminate fish tissue standards to protect the health and safety of those consuming
the fish, and more importantly, to render it legally impossible to monitor water quality for
contaminants where the water quality criterion is below what is technically feasible to
monitor.

EPA's other major concern is to correct the inconsistent criteria and risk
assessment calculations which have been used to set the fish tissue standards for the
parameters specified in Appendix E, 8.22.2. It is unfortunate that EQB did not add this
language when they quoted EPA in their Summary of Circumstances Constituting
Emergency, because it would have clarified EPA's intent to make the standards more
stringent and consistent, rather than eliminate them. Since the criteria for some
parameters meet the one in one million cancer risk standard and others do not, the current
criteria allow, in some cases, a cancer risk as high as one in ten thousand or higher. This
constitutes over a one hundred-fold increase in the probability of developing cancer
compared to the acceptable risk standard required in the rule. The appropriate response
needed to meet federal requirements would be to tighten the fish tissue standards, but the
proposed rule eliminates the standard altogether and thus fails to meet the required one in
one million risk level.

Thus, contrary to the assertion of the EQB, removal of fish body burden criteria is
not required by federal statute and would leave only unmonitorable and unenforceable
water criteria in place. This clearly exceeds the scope of state and federal statutes since it
would either require impossible to achieve monitoring methods, or would allow persistent,
dangerous violations of water quality standards. Neither federal nor state law intends such
a result and the proposed emergency rule clearly exceeds the EQB's authority. I urge your
office to reject the proposed rule because it clearly exceeds the authority of EQB and
violates state and federal law.

2. No emergency exists requiring the promulgation of this rule. 29A-3-15 (f) establishes
that an emergency exists when the emergency rule is necessary (1) for the immediate
preservation of the public peace, health, safety, or welfare, (2) to comply with a time
limitation established by this code or by federal statute or regulation, or (3) to prevent
substantial harm to the public interest. The proposed rule is not needed to preserve publi
health or safety or to prevent harm to the public interest. The federal deadline for
promulgating required changes to water quality standards has long since passed, thus these
changes will not meet any such federal deadline. Furthermore, since the deletion of fish
body burden standards does not resolve any of the numerous other issues raised by EPA in
their letter of November 9, 1996, the particular rule change being proposed certainly does
not qualify as necessary to meet a federal deadline. Since no emergency exists, the normal
legislative rule-making process should be followed to debate this rule change. EPA had
requested that EQB propose more stringent standards by November of last year and had
EQB done so, the Legislature could have reviewed the rule during its regular session in
1996. The failure to proposed this amendment during the regular session clearly indicates
that EQB did not believe this issue constituted an emergency then, and nothing has



changed to indicate that it is an emergency now. The EQB's assertions of an emergency
are entirely self-serving and contrary to the public interest.

No water pollution permits have been improperly denied based on the fish tissue
standards, although at least one permit has been issued in violation of those standards.
Thus, the only situation having the appearance of an emergency seems to be that DEP will
be caught in violation of their rules, and thus EQB is trying to change the rules after the
fact to avoid that embarrassing situation. Continuation of the existing rule will not in any
way interfere with the lawful discharge of regulated pollutants. But by deleting the fish
body burden criteria, EQB will expose persons consuming fish to unregulated threats of
cancer far in excess of acceptable limits, and will simultaneously eliminate DEP's ability to
protect the public from these threats or regulate the toxic discharges that create them. In
other words, the proposed emergency rule CREATES a real public health emergency, it
does not relieve any existing situation that could be in any way construed as an

emergency. Iurge your office to reject the proposed rule because it fails to constitute an
emergency.

3. Chapter 29A, Article 3, section 15 (d) requires that promulgation of an emergency
rule "shall not be used to avoid or evade ... provisions for legislative review and approval
of proposed rules." As you know, numerous rules were proposed, debated, amended, and
adopted in the regular legislative process, including amendments to these water quality
rules (the infamous 'five-mile rule' is an example). The failure to proposed this amendment
during the regular session clearly indicates that either EQB did not believe this issue
constituted an emergency then, or that they wish to avoid legislative review. Since
previous attempts to weaken dioxin standards have been rejected by the Legislature, and
since such issues have been high profile embarrassments for the agencies involved, it is
predictable that they would attempt to avoid review by the Legislature. Fortunately for
West Virginians, the statutes authorizing emergency rules explicitly exclude this tactic.
The assertions of an emergency by EQB and the WV-DEP are entirely self-serving and
contrary to the public interest, and can only be interpreted as an attempt to avoid the

normal rule-making process. I urge the your office to recognize this explicit violation of
the procedures and purposes for emergency rules and reject this rule.

Please contact me if I can provide additional information or documentation.
Thank you.

Sincerely,

ko

James Kotcon

State Government Programs
(304) 594-3322 (h)

(304) 293-3911 (0)
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August 6, 1996

The Honorable Ken Hechler

West Virginia Secretary of State
Capitol Complex

Charleston, WV 25303

Dear Secretary Hechler:

On behalf of the members of the West Virginia Highlands
Conservancy (WVHC), I urge you not to grant the emergency rule on
dioxin proposed by the Environmental Quality Board.

West Virginia Highlands Conservancy members live and work
along West Virginia‘s rivers. We drink their waters. We fish,
swim and boat in our rivers. And in a frenetic world, we find
peace and solace along their flowing waters. For nearly 30
years, WVHC members have worked to protect West Virginia‘s
environment, including our streams and the quality of water
flowing in them.

While there is ample evidence to support tightening (rather
than relaxing) West Virginia‘s standard for dioxin discharges,
that issue is most appropriately subject for public policy and
scientific debate. These comment address solely the question of
using the state’s emergency rulemaking powers, at this time, for
changing the dioxin standard.

The Environmental Quality Board asserts that this rule
change is required as an emergency to comply with a U.S.
Environmental Protection Agency (EPA) directive.

For a variety of reasons, it is clear that no emergency
exists, and it is inappropriate to make the proposed changes at
this time as an emergency rule.

1) The EPA imposed deadline for changes is past. 1In
November 1995, EPA gave West Virginia 90 days to “correct’
insufficiencies in our water quality standards. That deadline is
long past, and with it, the “emergency." Since we are already
well beyond the deadline, there is no reason not to proceed with
the reqular rulemaking process.

2) Changes in the dioxin standard alone, would not comply
with EPA‘s order. The dioxin standard was just one of more than
a dozen corrections EPA ordered West Virginia to make in the
EPA’s November 1995 letter. Those other changes are not part of

\idarking since 1967 for the consendation and wase managernent of \West Virginia's natural resources
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this proposed emergency rule. Consequently, even if there were
an emergency, the proposed rule would not result in compliance.

3) This particular change may meet the letter of part of
the EPA order, but in fact, frustrate the intemt. EPA’s
objection to the use of fish tissue levels to calculate dioxin
loads and discharges is a technical one related to whether the
method belongs in the water quality standards or in permitting
conditions.

Other states within EPA Region 3 use fish tissue samples to
set dioxin levels and have not been ordered to remove the
language from their rules and regulations. Any changes to West
Virginia‘’s rules, regulations and standards should be crafted to
provide West Virginians with the highest level of protection
possible.

EPA’s own preliminary studies indicate that Americans
already have more exposure to dioxin than is healthy. Dioxin
accumulates in the body, so minute incremental exposures can,
over time, create substantial problems. Furthermore, dioxin has
been shown to cause serious problems at concentrations so small
as to be undetectable.

Because dioxin accumulates in tissue, EPA recognizes that
fish tissue samples provide a way to detect the presence and
levels of dioxin that might not be detectible in discharges.

Questions of how West Virginia protects residents (and
downstream neighbors) from pollutants is an important question
that requires full consideration.

We applaud the Environmental Quality Board’s intention to
comply with federal standards, but urge you to reject this
emergency rule. No emergency exists. The rule would not fully
comply with EPA‘s order. And this ill-conceived change would
have the unintended effect of increasing the dioxin exposure of
West Virginians.

Thank you for your consideration of these comments, and
attention to this matter.

Sincerely,

ey Ge (P
Mar;?zgt Peck

Chair, WVHC Rivers Committee
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Angust 7, 1996 .

: Ms.Iudeooper :
© Director, Admuus&am*cl,awbmmu

Office of Secretary of State
Capitol Complex
Charleston, WV 25305 o

Re: Proposed emergency rule, ﬁﬂe"rmmbcrd-ﬁ :
Dear Ms, Rule: | |
On behalf of the Ol.roallcy Euwmmmﬂa! Coalition Imuldhketo

‘add official comments by Dr, Jim Kotcon (West Virginia Sierra Club) to OVEC's official
eomamspmnuslywhmw::d DVECﬁdlj'mu:swnhaﬂpommoulﬂnethr

Kotcon's letters,
Thankynufﬁrypln‘ﬁmB and msideraﬁm on this very importani issue.

Very sincerely yours, «

{

o

AUYL34o3
M S0 Eous;o

enclogure

9 Ayv;

oyt

Recyeled, siorhe- free paper

‘-{*!mr\!




auG. 7.1 L 1BPM CE
G. 7.1996 1 2:18PM @3HOSPICE OF HTGM BIANT SCT NO.46B  P.3

Fooz

,1 - Sierra CLus
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. PO, Bax 4142
o = Morgamown, WV 26504
- August 6, 1996
‘, Ken Hechler i :
~Secretary of{State
Chpito] Cottiplex
Charleston, WV 25305

RE: Proposed Emergency Rule Deleting Fish Body Burden Standards
Dear Secretary Hechler:

I am writing to urge you to reject this emergency rule to delete standards for fish
body burdens of carcinogens es filed by the WV-EQB. West Virginia statutes provide
three criteria by which the Secretary of State may reject an emcgeney rule; exceeding the
scope of the law, lack of an emergency, or improper promulgation contrary to the
provisions of 29A-3-15. I believe that the emergency rule as proposed fails each of these
tests and should be rejected for the following reasons:

1. The purported reason for flling the cuergency rule is to comply with federal
requirements. But z close reading of EPA's comments of November, 1593 consistently
indicates that they are requiring stringent water quality standards and a consistent set of
fish tissue standards that will meet the cancer risk leve! of one in one million set in section
8.2 of the rule. Admittedly, the EPA recomsmendation is internally contradictory since.
they do ask that secvions 8.22.1 und §.22.2 be deleted, but the proper interpretation of this
contradiction is that fish body burden values cannot be used t0 weaken a water quality
standard.

' The EQB has improperly turned this into a deletion of the values altogether, rather
than setting proper methods for using such values. Fish body burden criteria provide an
important and scientifically valid means of monitoring existing water quality. Thus, while
fish body burden criteria cannot be used to weaken water quality criteria, nothing in
federal law prevents fish body burden criteria trom being used to enforce an adequately
stringent water quality standard. Since, in the case of dioxin end other similar
contarminants, the minimum detectable level (PQL) of these toxins in water is well above
the water quality standard, and since thesc toxins bioaccurmulate in fish to levels that are
detectable, the fish body burden criteria are appropriate to maonitor water quality
concentrations for these toxins to better anforce the water guality standards. It appears as
though the intent of EPA’s comments is to transfer this language to permitting rules rather
than to keep it as a water quality standard and such 2 move would not be objectionable.
However, it is clearly neither the intent, nor the requirement of EPA to drop the fish body

burden criteria.

“Nor blind opposition to progress, but opposition (o blind progress.”
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Rather than revising the existing language in the rule to properly use fish body
burden criteria. EOB does propose to drop them altogether. The effect of this change will
be to eliminate fish tissus standards to protect the health and safety of those consuming
the fish, and more importantly, 1o render it legally impossible to monitor water quality for
contaminants where the water quality critarion is below what is technically feasible to
monitor.

EPA's other major concern is to correct the inconsistent ariteria and risk
assessment calculations which have been used to set the fish tissue standards for the
parametars specified in Appendix E, 8.22.2. Tt is unfortunate that EQB did not add this
language when they quoted EPA in their Summiary of Circumstances Constituting
Emergency, because it would have clarified EPA's iuteqi to make the standards more
stringent and consistent, rather than eliminate thern. Since the criteria for some
parameters meet the cne in one miliion cancer risk standard and others do not, the current
criteria allow, in some cases, a cancer risk as high as one in ten thousand or higher. This
constitutes over a one hundred-fold increase in the probability of developing cancer
compased to the acceptable risk standard required in the rule. The appropriate response
needed to meet federal requirements would be to tighten the fish tissue standards, but the
proposed rule eliminates the standard altogether and thus fails to meet the required one in
one million risk level.

Thus, contrary to the assertion of the EQB, removal of fish body burden critenia is
nut reguired by federal statute and would leave only unmonitorable and unenforceable
water criteria in place. This clearly exceeds the scope of state and federal statutes since it
would either require impossible to achieve monitoring methods, of would allow persistent,
dangerous violations of water quelity standards, Neither federal nor state law intends such
a result and the proposed emergency rule clearly exceeds the EQB's authority. ] urge your

office 1o reject the proposed mle bacsuge it clearly exceeds the mghordty of EOB and
violates state and federa law.

2. No emergency exists requiring the promulgation of this rule. 29A-3-15 () establishes
that en emergency exists when the smergency rule is necessary (1) for the immediate
preservation of the public peace, health, safety, or welfare, (2) to comply with a time
limitation established by this code or by federal statute or reguiarion, or (3) 1o prevent
substantial harm to the public interest. The proposed rule is not nceded to preserve public
health or safety or to prevent harm to the public interest. The faderal deadline for
promulgating required changes to wates quality standards has long since passed, thus these
changes will not meet any such federal deadline. Furthermore, since the deletion of fish
body burden standards does not resolve any of the aumerous other issues raised by EPA in
their letter of November 9, 1996, the particular rule change being proposed certsinly does
not qualify s necessary to meet 2 federal deadline. Since no emergency exists, the normal
Jegislative rule-making process should be followed to debate this rule change. EPA had
requested that EQB propose more stringent standards by November of last year and had
EQRB done so, the Legislature could have reviewed the rule during its regular session in
1996. The failure to proposcd this emendment during the regular session clearly indicates
that EQB did not believe this issue constituted an emergency then, and nothing has
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changed to indicate that it is an emergency now. The EQB's assertions of an emergency
are entirely self-serving and contrary to the public interest.

No water pollution permrits have been improperly denied based on the fish tissue
standards, although at least one permit has been issued in violation of those standards,
Thus, the only situgtion having the appearance of an emergency seems to be that DEP will
be caught in violation of their rules, and thus EQB is trying to change the rules after the
fact to avoid that embarrassing situation, Continuation of the existing rule will not in any
way interfere with the lawtul discharge of regulaied pollutants. But by deleling the fish
body burden criteria, EQB will expose persons consuming fish to unregulated threats of
cancer far in excess of acceptable limits, and will simultaneously eliminate DEP's ability to
protect the public from these threats or regulate the toxic discharges that create them, In
other words, thé proposed emergency rule CREATES g real public health emergency, it
does not relieve any wxisting situation that could be in any woy construed s an

emergency. Lurge your office to reject the proposed rule because it fails to constitute an
emergency.

3. Chapter 29A, Article 3, section 15 (d) requires that promulgation of an emergency
rule "shall not be used to avnid or evade ... provisions for legislative review and approval
of proposed rules.” As you know, numerous rules were proposed, debated, amended, and
adopted int the regular legislative process, including amendments to these water quality
rules (the infamous 'five-mile rule’ is an example). The failure to proposad this amendment
during the regular session clearly indicates that either EQB did not belicve (his issue
constituted en emergency then, or that they wish to avoid legislative review. Since
previous attempts to weaken dioxin standards have been rejected by the Legislature, and
since such issues have been high profile emharrassments for the 2gencies involved, it is
predictable that they would attempt to avoid review by the Legislature. Fortunately for
West Virginians, the statutes authorizing emecrgency rules explicitly exclude this tactic.
The sssertions of an amergency by EQB and the WV-DEP are entirely self-gerving and
contrary to the public interest, and <an only be interpreted as an attempt Lo avoid the

normal rule-making process. Lurge the your office o recognize this explicit viglation of
the procedyres and purposes for emergency ruleg and reject this rule.

Please contact me if I can provide additional information or documentation.
Thank you.

Sincerely,

! i KBer

4
Tames Kotcon
State Government Programs
(304) 594-3322 (h)
(304) 293-3911 (0)
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EPA move may tou

ghen dioxin rules

Chemical levels in fish tissue unsafe, agency decides

' By Hen Ward Jr.

STAFF WRIER .
another change in’ position by
federal regulators co:ﬂ...__.m t n

West Virginia rules that limit the

ampunt of dioxin ttat could be re- .
" leased by the proposed Mason -

County pulp and pzper mill,

~ Late Tuesday, the U.S.- Envi- -
ronmental Protection Agency -

sert a two-page’ letter to Libby'
Chatfield, technical adviser to-
the siate Environmental Quality
Board.

EPA says in the letter it now be-
lieves lapuage that =ays unsafe
voncentmtions of ckenticals in fish
liss.re: constitute a violation of state
water quality standards should not
be alimsrated,

In fact EPA said that the state’s
fish tissuge, 8:8:?&:&“ mhmmﬁ ﬂm
tooweak-— meaning they aliow for
chemical exposwes that pose high-
er cancer rishs than normially con-
sidered acceptable. ]

EPA suppested that the state
consider a fish tissue- concentra-
tion limi for dioxin that is 10
fimes more siringent than that
currently In West Virginia regula-
ticns. oo

'The sugpestion echocd art -
ment that environmental and ﬁ:ﬁ.

"groups ailical of fhe Parsons &

Whittemore In¢. mill proposal have
made in appeais of the mil's water
poliition penmit. .

The appeals that repested
tests show there s tno much diox-
in in Dhio River fish and, therefore,
the state Division of Environmental

" developmen

A new standard

_The federal EMronmental Protection Agency sald in a letter
this weak that it now believes the limits of concenirations of
" chemicals In state fish ffasue are too weak — meaning they aliow
- for chémica! exposures that pose higher canoer sisis than nor-
mally considered acceptable. The agency sugiosted that the
" state consider a fish tssue concentration fmk for dioxin that is
19 times mare stringent than that cunently In state regulations.

Protection cannot allow the mill to
£mit more. ‘
- The $1.1 billlon Passons & Whit-
femcre mil woutd emit dioxin from
its chiorine-based pulp and paper
bleaching process.
" Exposwure to even very tiny
fo.cancer, Teptocuctve. problen,
0 cancer, repr i ems,
Eﬂ disorders and im-
mune system ailments. A drafl
Thiee-year U.S. Environmental Pro-
teclton Apgency study released in
late 1924 conchided most Ameri-

cans are alceady exposed o too

much doxin, -
The latest EPA letler, relcased:
an assistant to EPA Region 10

- minishrator W, Michasl McCabe,

was Sighed just two days before a
Thursday public hearing on tae
state’s proposal 1o eliminate the
fish fiszue fimi :
m:Mwwr_u _M@EE fcal BGEW# were not

i late Tuesday aftemoon to
dincuss the lettes

Since at least 1093, West Vitgirin

aas had a mle that says cerein con-
cenfretions of cerain chemyrals in
fish constifule 8 water qualily stan-
dard viokalion.

The rule applies lo dioxin, PCHs
and other similar compounds
which exist in tiny amtunts, but ac-
cumutlate over time in animal tis-
“w_mu and build up to Jdangerous lev-
els.

. The idea was that these chemi-
cals are often present in water in
conceatrations that are foo small
10 measure with current technolo-
&
A limit of the amount allowed
in fish lissue, which can bg mea-
sured because it is more con-
m._a.n:.mnnn_. would compensate for
is.

Last \m,o.__?. the state Masanum
menta! Quaity Board propased
rile be eliminsated,

- At the lire, the board said &t had
i make the chauge because EPA,
i1 a November 1995 letter from Me-
Cabe, disapproved of the rule con

taining fish Gssue concentration Em-
iz .
However; internisl EPA dotumnents

" obtained this week show the
" agency's experis recomimended only

it the concentration limis be

.Qﬁum&.

In two memos t his supetions in
February and .—:_u. 1985, EPA waler
guality expert Richad Paisie said
the fish tissue conventration limit for
dioxin Jid nct match the siate’s lim-
it on szfe amounts of dioxin in wa-
er,

A third wemo, dated March I, |

1995, and writren by Evelyn
MacKnight of the Repgion Il wa-
ter quality standands division, sug-

- gested that the state us= a fish tis-

sue lirit For dioxin that 'is 10
fimes more stringent than the cur-
rent nules.

In the Tuesday letter; Robert A.
Koroncai, chief of waior quality
standards for West Viginie and
Virginia for EPA Region IIL, sa'd the .
state’s cqurrert fish tssue standands
wild allow mere dioxin in the riv-
e waber thaa would be considered
safe,

Koroncai the state form
a committes including officials from
DEFR: the staie Hedlth Depariment
and the Division of Nabwal Re-
sources Lo draw up new fish tissue
lisniis. "

A pudlic heaning on the propos-
al ¥ sctedulel for 7 p.m. on Thus-
mnu,.m at _h..mm ermironmenial board's of-

e at 161> Washingion 5t. in Char-
leston’s East End.

-
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CALWELL & McCORMICK
405 Capitol Street
Suite 607
P. O. Box 113
Charleston, West Virginia 25321
Telephone: (304) 343-4323
FAX: (304) 344-3684

Toll Free: 1-800-876-5529
2602 First Avenue

Stuart Calwell

Jeremiah F. McCormick ‘ P.O. Bax 715

John Skaggs Nitro, West Virginia 25143

Mary McQuain Telephone: (304) 735-8161
FAX: (304) 755-8739

Shirley A. Skaggs
David H, Carriger *Virginia only
Deborah Nicholson

August 8, 1996

BikdLs€ g ony

Ken Hechler =
W. Va. Secretary of State

State Capitol Complex

Charleston, WV 25305

RE: Environmental Quality Board’s proposed emergency rule.
Deletion of sections 8.22.1 and 8.22.2 of the Water Quality Standards.

Dear Secretary Hechler:

My firm represents the Affiliated Construction Trades Foundation (ACT). On behalf of
ACT I direct your attention to the following comments on the recent "Emergency Rule
Change" filed by the West Virginia Environmental Quality Board (EQB) with your office
which would revise sections 8.22.1 and 8.22.2 of Title 46 of the Code of State Regulations.
These comments are submitted for your consideration in opposition to the proposed

emergency rule changes.

West Virginia has proposed emergency revisions to the Requirements Governing Water Quality
Standards. Specifically, the proposed revisions would delete sections 8.22.1 and 8.22.2. These
sections concern fish body burden. Section 8.22.1 provides that when the criteria listed in 8.22.2
are less than the practical quantification levels, instream values will be calculated from discharge
concentrations and flow rates and from body burden values. Section 8.22.2 lists numeric body

burden criteria for seven carcinogens, including dioxin.

As a basis for removing these rules, the Environmental Quality Board refers to a letter from
EPA Region I dated November 9, 1995 in which the EPA expressed disapproval of many
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sections of West Virginia’s Water Quality Standards, including Section 8.22.1 and 8.22.2. After
reviewing the EQB’s Notice of Emergency Rule, the November 9, 1995 letter from the EPA,
a subsequent letter from EPA Region Il dated August 6, 1996 (attached as Exhibit 1), as well
as relevant emergency rulemaking provisions of the West Virginia Code we offer the following
comments:

1.

Commissioner McCoy cannot anthorize promulgation of an emergency rule by the
EQB.

Elizabeth Chatfield, technical advisor for the EQB, signed the emergency order.
However, a letter from DEP Commissioner Eli McCoy states that he gave approval for
the filing of the emergency rule. McCoy is not a member of the EQB, and so, cannot
authorize Chatfield to file an emergency rule on behalf of the EQB. Has the EQB, in
fact, in general, or specifically in this instance, authorized Chatfield to submit requests
for emergency rule making?

The EQB is not required to delete the current rules under these circumstances,
therefore no emergency exists.

In its Notice of Emergency Rule (NOER), the EQB claims that the Clean Water Act
(Act) requires that the State respond to the disapproval of its water quality regulations
within 90 days of its notification. The EQB apparently interprets this to mean that it
required to delete the regulations in question. But in fact, the federal regulations at 40
CFR 131.22(a) simply establish that “if the States does not adopt the changes specified
by the Regional Administrator within 90 days after notification of the Regional
Administrator’s disapproval, the Administrator shall promptly propose and promulgate
such standard.” As such, the federal regulations do not require the State to respond
within 90 days, but rather place the burden on the EPA Regional Administrator to then
propose and promulgate standards promptly. Thus the only party that is required to act
is the EPA, with no resulting penalty to the state. The EQB is not entitled to invoke the
emergency rulemaking process in this situation, merely in order to avoid having the EPA
promulgate water quality standards. Section 29A-3-14(f) of the West Virginia Code does
not state that this situation constitutes an "emergency” that justifies an emergency rule.

The EQB cannot promulgate emergency rules in order to evade the normal
rulemaking process.

Even if 40 CFR 131.22(a) did require the State to "respond” within 90 days, the EQB
has not met its burden of showing why the normal rulemaking process would be an
inadequate method for fulfilling its obligation to "respond” to the EPA. In his November
9, 1995 letter to the EQB, the EPA Regional Administrator merely requested that the
State inform EPA within 30 days of the actions the State proposes to take to adopt the
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necessary changes to the regulations and stated that “EPA anticipates that within the next
year, the Board will be taking actions to address our disapproval items and
recommendations” (emphasis added). The EPA gave the Board the method by which
they could be assured that the Regional Administrator would not promulgate standards
in the State’s place. Thus, emergency rulemaking was not and is not necessary. The
EQB could have simply informed the EPA within 30 days' of its plan to adopt the
necessary changes to the regulations and then gone through the normal rulemaking
procedure which allows consideration of proposed regulations by the full West Virginia
Legislature. The EQB was not required by the regulations or the Regional Administrator
to adopt an emergency rule within 90 days. In the absence of a necessity for emergency
rulemaking, one has no choice but to conclude that the EQB is using the emergency
rulemaking process as a means to circumvent the normal review and approval process
for legislative rulemaking. This clearly violates section 29A-3-15(d) of the West Virginia
Code, which prohibits use of the emergency rulemaking to "avoid or evade" the normal
rulemaking process.

4. EPA currently recommends that the EQB should retain and strengthen the fish body
burden criteria.

In any event, in its August 6, 1996, letter to the EQB, EPA Region III indicates that it
no longer recommends that the EQB delete sections 8.22.1 and 8.22.2. On the contrary,
EPA Region III now suggests that the EQB retain and strengthen the fish body burden
criteria in question. Therefore, any argument that the EQB might make that the EPA’s
November 9, 1996, letter requires the EQB to completely abandon the fish body burden
criteria are moot. If, as the EQB asserts, the November 9, 1995, letter created an
"emergency" that justifies the promulgations of emergency rules, then the August 6,
1996, letter extinguishes that emergency. As it now stands, the EQB is seeking to use
the emergency rulemaking process to delete dioxin criteria that EPA Region HI says
ought to be stronger in the first place. Thus, instead of using the emergency rulemaking
process as a means to protect the public health and welfare, the EQB is attempting to use
the emergency rulemaking process as a means to completely abandon a public safety
standard.

S. The EQB cannot promulgate emergency rules in order to "avoid improper reliance"
on a current rules.

The Board, in addition to claiming that the proposed emergency rules are a necessary
response to an EPA directive, also asserts in the NOER that it is requesting the proposed

! The Board’s response to EPA’s letter of November 9, 1995, if indeed any such
response was made, was not included in the NOER package provided to the public by the
Board. ACT has requested all documents and information relative to this action.

3
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changes to the water quality regulations through the States’ emergency rulemaking
provisions in order to, in part, “avoid improper reliance on the current rules.” ACT
questions why such a reason would, as a practical matter, constitute a necessity for
emergency rulemaking. In particular, are there any permits being considered by DEP
now, or are scheduled for consideration by DEP before the Legislature next meets, that
will be affected by the current sections 8.22.1 or 8.22.27 What permits, if any, are
these? If there are such permits, it would be the more prudent for the Board to
administratively continue such permits until such time as the full Legislature has had the
opportunity to consider and deliberate on the proposed changes to the regulations rather
than deleting the regulations in an emergency rulemaking? And, if there are no such
permits, there is no need of an emergency rulemaking to avoid improper reliance on the
regulations. Furthermore, "avoiding improper reliance” on a rule does not constitute an
emergency according to section 29A-3-14(f) of the West Virginia Code, and is not a
valid grounds for promulgating an emergency rule.

Vefy Truly Yours,

Counsel for ACT

SCdhc

cc:  Judy Cooper, Director of Administrative Law
Elizabeth Chatfield, EQB
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August 6, 1996

Ms. Elizabeth Chatfield

Technical Advisor

West Virginia Environmental Quality Board -
1615 E. Washington Street '
Charleston, West Virginia 2531 1

Dear Ms. Chatfield:

The Environmental Protection Agency (EPA) has reviewed the proposed changes 10 West
Virginia’s water quality standards which were filed under 2 Notice of Emergency Rules on July
9,1996. The proposed rule deletes sections §22.1 and 8.22.2 of the Water Quality Standards
Rule. Asa result of EPA’s most recent review of West Virginia's Water Quality Standards rule,
Section 8.22.1 and 8.22.2 were disapproved by EPA on November 9,1996. Section 8.22.2

establishes concentrations allowable in fish tissue, called “body burden criteria” for 7 patameters |

and section 8.22.] describes how instream values am be developed if the specified criteria are
less than the. practical {aboratary quantification level (PQL). .. PR

Section 8.22.1 states that when specified criteria are less than the PQL, instream values

chall be calculated from discharge concentrations, flow rates and fish body burdens. This could

" appear 1o allow an “alternative” criteria to be developed for these cases, According to Section
303(c)(2)(B) of the Clcan Water Act and 40 C.F.R 131.11, States must adopt those water
quality criteria that protect the desi use apd those criteria must be based on sound
scientific rationale. Altering criteria to suit detection capabilities is not copsistent with theso
requirements. Altemately, if it was the intention of the state in section 3.22.1 10 determine the
ambient concentrations for compliance with water quality standards when the levels in the stream
are below detection, the language would need to be modified to reflected this changc. Fish tissue
concentrations can be an important tool in evaluating whether water quality standards are being
met. EPA recommends that the State could use an equation that considers fish species and

- percent lipid concentration, as well as other factors, to evaluaw ambient conditions. We are

enclosing an example of this type of equation using dioxin (enclosure 1).

Section 8.22.2 contains 7 “body burden criteria” that are not to be exceeded in edible fish
tissue. An adequate scientific basis for the criteria has not be provided and the pumbers do not
appear to utilize any one standard methodology. More importantly they appear to allow
exposures (0 significantly higher cancer risk than that would be expected from the comparable
human health criteria for watet and these criterig arc Dot consistent with West Virginia’s adopted ]
risk level of 10 to protect human health.

| | EXHIBIT

1

Calebrating 25 Years of Environmental Progress
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August 6, 1996

[n EPA’s letter of November 9, 1996, we suggested that 1o sarisfy this disapproval these
criteria eould be removed from the standards. After further consideration, rather than deleting
these criteria EPA recommends that they be replaced with values consistent with EPA’s
recommended methodology found in EPA’s Guidance for Assessing Chemical Data For Use In
Fish Advisories. In order o develop values.ther are appropriate for West Virginia and since the
body burden values and associated fish consumption advisories affect many programs, EPA
recommends that the State establish a multi-agency comroittee. This commitice could include
the State Health Department, Department of Natural Resources and Department of
Environmental Protection © deal with the many issues of risk assessment, management and
communication. This committee should be used to develop not only acceptable fish body burden
values but also a consistent statewide policy for implementing their use in protecting aquatic life
resources and human health. We understand that such an undertaking will take considerable time

_ and resoutces, and offer our technical suppott as needed.

Until these numbers can be developed. EPA recommends that West Virginia meodify its
current body burden criteria to reflect EPA’s fish tissue screening values. Examples of these
values are found in enclosure 2.

The hurpan health cpteria that are found in West Virginia’s Requirements Govemmning
Water Quality Standards, Appendix E are the appropriate basis for water quality-based Narional
~ Pollutant Discharge Elimination System (NPDES) limits. These criteria were devetopedto .
« -protect himan health ffom exposure to toxicants duet fish consumption, as well as oths? T
exposure roules, such as drinking water. The screening values must not be used to develop
NPDES permit limits.

EPA looks forward to working with West Vi.rg‘irﬁato modify the current values and
language in sections 8.72.1 apd 8.22.2. If you have'any questions, please do not hesitate 10
contact Carel Ann Gross of my staff at (215) 566-3738.

Sincerely,

Enclosures




@ OVE(; ___ Obio Valley Enuironmental Coalkion

101 Sixth fvenue, Suke 222
Himtington, U/ 2570

3Jo4-522-0246
304-523-6057 (FAX}

August 7, 1996

Ms. Judy Cooper

Director, Administrative Law Division o

Office of Secretary of State o E

Capitol Complex SR o T

Charleston, WV 25305 : =y
> ram——
25 < |

Re: Proposed emergency rule, title number 46 91_3 w o Ty
9z =

Dear Ms. Rule: I -

On behalf of the Ohio Valley Environmental Coalition, I would liketo &= &

add official comments by Dr. Jim Kotcon (West Virginia Sierra Club) to OVEC's official
comments previously submitted. OVEC fully concurs with all points outlined in Dr.
Kotcon's letters.

Thank you for your time and consideration on this very important issue.

Very sincerely yours,
' ‘.

out
Project coordinator

enclosure

Resysled, ehloripe- free paper
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' ' P.O. Box 4142
Morgantown, WV 26504
August 6, 1996
. Ken Hechler '
“Secretary of:State :
Capitol Coinplex =) S
Charleston, WV 25305 22 S
27w N
RE: Proposed Emergency Rule Deleting Fish Body Burden Standards BT
=% = . |
Dear Secretary Hechler: | 3:3 8 i
| | 2z =
I am writing to ufge you to reject this emergency rule to delete standards#figE fish 3
by <rd

body burdens of carcinogens as filed by the WV-EQB. West Virginia statutes provide
three criteria by which the Secretary of State may reject an emergency rule; exceeding the
scope of the law, lack of an emergency, or improper promuigation contrary to the
provisions of 29A-3-15. 1 believe that the emergency rule as proposed fails each of these
tests and should be rejected for the following reasons:

1. The purported reason for filing the emergency rule is to comply with federal
requirements. But a close reading of EPA's comments of November, 1995 consistently
indicates that they are requiring stringent water quality standards and a consistent set of
fish tissue standards that will meet the cancer risk level of one in one million set in section
3.2 of the rule. Admittedly, the EPA recommendation is internally contradictory since
they do ask that sections 8 22.1 and 8.22.2 be deleted, but the proper interpretation of this
contradiction is that fish body burden values cannot be used to weaken a water quality
standard.

The EQB has improperly turned this into a deletion of the values altogether, rather
than setting proper methods for using such values. Fish body burden criteria provide an
important and scientifically valid means of monitoring existing wates quality. Thus, while
fish body burden criteria cannot be used to weaken water quality criteria, nothing in
federal law prevents fish body burden criteria from being used to enforce an adequately
stringent water quality standard. Since, in the case of dioxin and other similar
contaminants, the minimum detectable level (PQL) of these toxins in water is well above
the water quality standard, and since these toxins bicaccumulate in fish to levels that are
detectable, the fish body burden criteria are appropriate to monitor water quality
concentrations for these toxins to better enforce the water quality standards. It appears as
though the intent of EPA's comments is to transfer this language to permitting rules rather
than to keep it as a water quality standard and such a move would not be objectionable.
However, it is clearly neither the intent, nor the requirement of EPA to drop the fish body
burden criteria.

“Not blind opposition to progress, but opposition (o blind progress. "
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changed to indicate that it is an emergency now. The EQB's assertions of an emergency
are entirely self-serving and contrary to the public interest.

No water pollution permits have been improperty denied based on the fish tissue
standards, although at least one permit has been issued in violation of those standards.
Thus, the only situation having the appearance of an emergency seems to be that DEP will
be caught in violation of their rules, and thus EQB is trying to change the rules after the
fact to avoid that embarrassing situation. Continuation of the existing rule will not in any
way interfere with the lawful discharge of regulated pollutants. But by deleting the fish
body burden criteria, EQB will expose persons consuming fish to unregulated threats of
cancer far in excess of acceptable limits, and will simultaneocusly eliminate DEP's ability to
protect the public from these threats or regulate the toxic discharges that create them. In
other words, the proposed emergency rule CREATES a real public health emergency, it
does not relieve any existing situation that could be in any way construed as an
emergency. 1urge your office to reiect the proposed rule because it fails 1o constitute an
ermergency.

3. Chapter 294, Article 3, section 13 (d) requires that promulgation of an emergency
rule "shall not be used to avoid or evade ... provisions for legislative review and approval
of proposed rules.” As you know, numerous rules were proposed, debated, amended, and
adopted in the regular legislative process, including amendments to these water quality
rules (the infamous ‘five-mile rule’ is an example). The failure to proposed this amendment
during the regular session clearly indicates that either EQB did not believe this issue
constituted an emergency then, or that they wish to avoid legislative review. Since
previous attempts to weaken dioxin standards have been rejected by the Legislature, and
since such issues have been high profile embarrassments for the agencies involved, it is
predictable that they would attempt o avoid review by the Legislature. Fortunately for
West Virginians, the statutes authorizing emergency rules explicitly exclude this tactic.
The assertions of an emergency by EQB and the WV-DEP are entirely self-serving and
contrary to the public interest, and can only be interpreted as an attempt to avoid the
normal rule-making process. Lurge the your office to recognize this explicit violation of
the procedures and purposes for emergenc rules and reject this rule.

Please contact me if I can provide additional information or documentation.
Thank you.

Sincerely,

frne b
James Kotcon
State Government Programs
(304) 594-3322 (h)
(304) 293-3911 (0)



FILED

Kewn HeewwLon

SecreTar< OF DTATg

‘ osfﬁcamp, e
CA J—'T‘Q)L ComPpLE X
_:3\5‘13 A\;G, IL]J’.’?%U
I WReTE Yow LADSY WWESK Tp 388 IR Yeou
cCoveD SToe AUI'G\MV\S:(LG?NL " CHAmMNGSGE  dLu \'\l.‘\fﬂ.)s
wﬂ"‘i“'@ C{um LT g"l"ﬂf\/ﬂﬂﬁﬁca

A ThauGKT T.&
—Hs Govaemoa WaANTED Thx

N

ASErLY Iwn .V,
GOV S Yens L E N T

AT AST IV, DJ-JL-‘E'

Lowver s7pf 7T,
(H'}ﬂ-.. Lo
TuRsRmaTE o N, Do A SpmEWRAT
Fan
Kyvowresoesag i & ;‘I_SH Sywmoeczo ¥

v
SR 3
ASnuT THIS. JTHFEDR VIRy

HELPS UL LETTSR 15
ENCiLes & .

Te DEP's

V"I-_""HO KRWA TTHTR

Wo v IR I A0
Fouvw., INDFEI

J\VIrRVY)

AR SR DRE g L

Hayvs MOALE

I ALk ED

Wﬁrr Ll Ru&;o«f(t@:}; DI\)

REGuE gy To Tevd oFRELL

TR
REPRIITNT TV AT

o wher The LS EF
P

Has roF
THEY ©ar moeT

LA MY ,

v B.PA4.

=39
WAaLTS ThHeam To uss Frerw ®ro

WUDY BURRPEN LI AnZ

————

_— T
L — & =&

K B.F.A.

oA S

tan e AP ovE

WITTHuVT THS PURLI o

THEARB S I G DIUvILoPsED
B¥ w.\m, Thr ERPA.

«
DE Comrvs L

HSmALT W
Twran T Iy

DA T T AT WuUuld

A v s O

Pl

TLTATEZAS THMEN £4r0 T

Th S E;?—.A.
Ta BE

LopoErm  RATI . arn g

AERMNDONEGT |

wiATY  THE FEEH By
Comnme A TRATIL OGNS

LyER To ESTIaAaans THe
TR ACAE T WA TSR

. v ToLis ws
Hew T CACLTL a5 S

EORET A pFFens FuR IR BHECP.
Ve xosa thaT THE E.P. L. wanrTs SECTIONS
e &.22 ¢ 0x & 10 2

L2 DELe TS0 LS NPW CLERR Tw TR
Pbsree vy DEF. WA NOT. 5O, 1. warv I
Svn, Meovw kKNsw, lHavw Yoo, %I-Jsé-r{ﬂy C@w;u C‘),-asp-sq,m_,

o R=TaelTg Lr. Bug e masista, Wl e o f

&

To BE




<E0 ST,
Rl <,

cILED
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY . .
REGION I hg IS 342 Pii g5
841 Chestnut Building
Philadelphia, Pennsylvania 19107-4431

O,
" 4genct

&
(9)

(’\
£ pROTEY

A

OFFICE 0F WEST visnin)a
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August 6, 1996

Ms. Elizabeth Chatfield

Technical Advisor

West Virginia Environmental Quality Board
1615 E. Washington Street

Charleston, West Virginia 25311

Dear Ms. Chatfieid:

The Environmental Protection Agency (EPA) has reviewed the proposed changes to West
Virginia's water quality standards which were filed under a Notice of Emergency Rules on July
9, 1996. The proposed rule deletes sections 8.22.1 and 8.22.2 of the Water Quality Standards
Rule. Asa result of EPA’s most recent review of West Virginia’s Water Quality Standards rule,
Section 8.22.1 and 8.22.2 were disapproved by EPA on November 9,1996. Section 8.22.2
establishes concentrations allowable in fish tissue, called “body burden criteria” for 7 parameters
and section 8.22.1 describes how instream values can be developed if the specified criteria are
less than the practical laboratory quantification level (PQL).

Section 8.22.1 states that when specified criteria are less than the PQL, instream values
shall be calculated from discharge concentrations, flow rates and fish body burdens. This could
appear to allow an “alternative” criteria to be developed for these cases. According to Section
303(c)(2)(B) of the Clean Water Act and 40 C.F.R. 131.11, States must adopt those water
quality criteria that protect the designated use and those criteria must be based on sound
scientific rationale. Altering criteria to suit detection capabilities is not consistent with these
requirements. Alternately, if it was the intention of the state in section 8.22.1 to determine the
ambient concentrations for compliance with water quality standards when the levels in the stream
are below detection, the language would need to be modified to reflected this change. Fish tissue
concentrations can be an important tool in evaluating whether water quality standards are being
met. EPA recommends that the State could use an equation that considers fish species and
percent lipid concentration, as well as other factors, to evaluale ambient conditions. We are
enclosing an example of this type of equation using dioxin {enclosure 1).

Section 8.22.2 contains 7 “body burden criteria” that are not to be exceeded in edible fish
tissue. An adequate scientific basis for the criteria has not be provided and the numbers do not
appear to utilize any one standard methodology. More importantly they appear to allow
exposures to significantly higher cancer risk than that would be expected from the comparable
human health criteria for water and these criteria are not consistent with West Virgima's adopted
risk level of 10 to protect human health.

Celebrating 25 Years of Environmental Progress
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In EPA’s letter of November 9, 1996, we suggested that to satisfy this disapproval these
criteria could be removed from the standards. After further consideration, rather than deleting
these criteria EPA recommends that they be replaced with values consistent with EPA’s
recommended methodology found in EPA’s Guidance for Assessing Chemical Data For Use In
Fish Advisories. In order to develop values that are appropriate for West Virginia and since the
body burden values and associated fish consumption advisories affect many programs, EPA
recommends that the State establish a multi-agency committee. This committee could include
the State Health Department, Department of Natural Resources and Department of
Environmental Protection to deal with the many issues of risk assessment, management and
communication. This committee should be used to develop not only acceptable fish body burden
values but also a consistent statewide policy for implementing their use in protecting aquatic life
resources and human health. We understand that such an undertaking will take considerable time
and resources, and offer our technical support as needed.

Until these numbers can be developed, EPA recommends that West Virginia modify its
current body burden criteria to reflect EPA’s fish tissue screening values. Examples of these
values are found in enclosure 2.

The human health criteria that are found in West Virginia’s Requirements Governing
Water Quality Standards, Appendix E are the appropriate basis for water quality-based National
Pollutant Discharge Elimination System (NPDES) limits. These criteria were developed to )
“ protect human health from exposure to toxicanfs due to fish consumption, as well as other
exposure routes, such as drmkmg water. The screening values must not be used to develop

NPDES permit limits.

EPA looks forward to working with West Viréinia to modify the current values and
language in sections 8.22.1 and 8.22.2. If you havé any questions, please do not hesitate to
contact Carol Ann Gross of my staff at (215) 566-5738,

Sincerely,

Robert A. Koronghi, Chief
Virginia, West Virginia Branch

Enclosures



PROCEDURE FOR CALCULATING INSTREAM CONCENITRATION QF TOTAL
2,3.7,8-TCDD FROM LIPID-NORMALIZED FISH TISSUE CONCENTRATIONS

NOTE: Total 2,3,7,8-TCDD is equal to the sum of freely dissolved chemical and sorbed
chemical.

DATA REQUIRED:

* Average concentration of 2,3,7,8-TCDD obtained from composite fish tissue samples.
(Composites must consist of only one fish species occupying either trophic level 3 or trophic
level 4).

* Average percent lipids concentration of composite fish tissue samples.

* Average concentration of dissolved organic carbon (DOC) at fish sampling location,

* Average concentration of particulate organic carbon (POC) at fish sampling location.

REFERENCE DATA FOR 2,3,7,8-TCDD:

LogK,, = 7.02

Baseline BAF for trophic level 3:
BAF;d¥15(fO0,000 - e 4 .

Baseline BAF for trophic level 4.,
BAF¥=7,850,000

CALCULATIONS:
Calculate lipid normalized 2,3,7,8-TCDD concentration in fish tissue:

c
c ==
1

fl

[ad

Calculate freely dissolved fraction of 2,3,7,8-TCDD in water column:

- 1
ffd‘

aw

K
l1+POC'K _+DOC:
GW 10




2

Express baseline BAF on the basis of total 2,3,7,8-TCDD:

For trophic level 3:

BAF=15,700,000°F,,

For trophic level 4:

BAF, 7,850,000 f,,

Calculate instream concentration of total 2,3,7,8-TCDD:

DEFINITION QF TERMS: ‘ o

POC = concentration of particuldte organic carbon (kg/L).

DOC = concentration of dissolved organic carbon (kg/L).

K, = n-octanol water partition coefficient for the chemical.

C, = concentration of the chemical in the wet tissue either whole organism or specified tissue
(ng/g). '

C, = lipid-normalized concentration of the chemical in tissues of the biota (pg/g lipid).

C,| = total concentration of chemical in the water (kg/L).

[, = fraction lipid content in the organism.

Ju = fraction of the total chemical that is freely dissolved in the water. _
Baseline BAF = generalized BAF for a specific trophic level, based on total chemical
concentration in the water column, and normalized to 100% lipid.

BAF{? = BAF (L/kg lipid) reported on the basis of the lipid-normalized concentration of chemical
in the biota (kg/kg lipid) divided by the freely dissolved concentration of the chemical in the water
(kg/L). :

BAF} = BAF (L/kg lipid) reported on the basis of the lipid-normalized concentration of chemical
in the biota (kg/kg lipid) divided by the total concentration of the chemical in the water (kg/L).

REFERENCES:
1 REVISION OF METHODOLOGY FOR DERIVING NATIONAL AMBIENT WATER

QUALITY CRITERIA FOR THE PROTECTION OF HUMAN HEALTH: Report of Workshop and
EPA's Preliminary Recommendations for Revision, January 8, 1993..

2. Great Lakes Water Quality Initiative Technical Support Document for the Procedure to
Determine Bioaccumulation Factors, July 1994. '




Enclosure 2

Example of EPA Screening values:

Parameter
chlordane (ppm)
DDT (ppm)
Dieldrin (ppm)
Endrin {ppm)
Toxaphene{ppm)
PCB (ppm)
Dioxin (ppt)

EPA 107 Screening Value
0.08

0.3

0.007

3.0 (noncarcinogen)
0.1

0.01

0.64

August 6, 1996



Jeff

Bosley
' Telephone (304) 522-0760

Concerned Cifizen

2202 3rd Avenue .
Huntington, WV 25703

August 18, 1996

Ken Hechler, v =
Secretary of State § = il
State Capitol Mo <o 71
Charleston, West Virginia B ey
255305-0770 A
e o~ 3T}
s Iz T —
0 == L)
Ly -
E 8

Dear Sir:
I am writing this letter to thank you for your steadfast support of West
Virginia's beautiful forests, mountains, and waters. Our state's most valuabie

(and most sustainable) resource is our growing tourist industry.

} would like you to know that | OPPOSE any weakening of our water
quality standards. In particular, Dioxin emission tolerances should be lowered not

raised. Please, do not let the peopie of West Virginia return to the days of
unrestricted dumping by out-of-state owned "Robber Baron" industries. Our
D.E.P. must work with citizens and the U.S.-E.P.A. to preserve our scenic

streams, creeks, and rivers.
Also, | must admit | am not pleased with the "Medical Waste" (GARBAGE)
incinerator planned for downtown Charleston by CAMC.

Qn a more personal note, | would like to take this opportunity to express

my admiration for your work "The Bridge at Remagen”. Your technique of
following several different soldiers through a battle has been used by Tom Clancy

("The Hunt for Red October") and other military authors. But, you did it first and
with REAL American Heroes like SGT. Timmermann.

Again, thanks for your continued advocacy, both in Washington, and here
at home for the individuals and communities that make up West Virginia.

Sincerely, @(%
gv;%ley
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. Ken Hechler, Secretary of State en e [Tl
Capitol Complex e 2 ooy
Charleston WV 25305 B2z = .

ma LD

= L= 4

Dear Secretary Hechler ‘ ‘

Iam writmg on tiehalf of the Buckeye Forest Council-and our 300 members, many ofwhom live:

in West Virginia and other areas affected by the proposed emergency rule change. This rule change
‘would remove the use of fish tissue data from the West Virginia water quality standards as a means of

- determining water quality standards for dioxin and other dangerous poltutants. It is our position that to
eliminate the use of fish tissue to determine levels of pollution is not only less accurate than the current

. practice, it is also going to result in an increase of po]lutron levels of the most deadly class of pollut-
ants: the organochlorides, These toxins are already present at levels above the legal limit, and this -

- could only be determined by using fish body burden data. US Environmental Protection Agency (US

EPA) studies have determined that there is no tolerable limit of droxrns, yet this proposed increase
would allow even more of these substances to be present in the water

AsIam sure you are aware, the presence of dioxins and furans can have serious impactson =
human and wildlife health even in extremely minute quantities. These levels are so minute, in fact, that
they cannot be measured directly with even the current acceptable US EPA detection methods. In fact,
these substances can be present at levels that exceed EPA standards hundreds of times before they are

even detectable! However, they can be measured indirectly by analyzing the level of accumulation in
the fatty tissue of fish and other aquatic ammals

This bicaccumulation has serious implications for setting standards for human health. Levels of
dioxins increase as they move up the food chain. That means that humans, who eat the fish from
contammated rivers, can have dioxin levels in their tissues many hundreds of times higher than what is
acceptable by current EPA standards. Dioxin is highly carcinogenic and can also lead to reéproductive
disorders, immune system damage, and development problems. Since this toxin is present in fish in

higher concentrations than in the surrounding water, it makes sense from a human health standpoint to
measure the tlssues of fish to determine environmental. Ievels

Furthermore, dioxins, PCB’s, chlordane, and other hr'ghly toxic organochlorides are not expected
to be found in the water because they are lipophilic and hydrophobic. That is, these chemicals are
attracted to fats and organic substances and nor attracted to water. Using fish tissue to measure the
- presence of pollutants makes sense and is necessary to ensure human health. Three studies, oonducted

by the US Fish and Wildlife Service, US EPA, and Ohio River Sartitation Commission respectively, -
have all confirmed that levels of dioxin in channel catfish in the Ohio River at Apple Grove already -

PO Box 99, Athens, Ohio 45701 « buckeye@enmohnk org « Phonelfax (614) 5946400
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GE OF WEST VIAGINIA
OFgécRETARY OF STATE

Rt. 1. Bow 51

Orma. WV 25268
Phione: (304) 655-8662
July 28, 16%06

The Honorabie Ken Hechler
Secretary of Btate
Capitol Complex
Charleston. WV 23305

Dear Secretary Hechler:

We are writing urge you —— in the strongest terms — to totally
reject WVEQB's prapogsed "emergency” rule change which would
eliminate fish tissue standards for dicxins and other bio—
accumuiated compounds.

In recognition of the value of yvour time and ocur aszumption that
you are already well aware of the muititudinous scientific
informaticn related to dioxins and other bic-accumulated toxing,
we will dispense with a long delineation ¢f the myriad reasons
fer this stand.

Thank vou for yvour time and atftention.

-

Sincerely,

- l'\ T
i VerSthneny
Robert A. Hambur# and Jaen A. Zi1dney
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exceed the legal limit. This proposed rule change would raise this level even hi gher posmg aneven -
greater risk to human health

. In light of the controversy over the Apple Grove Pulp and Paper Mill, and its documented inabil-
ity to stay within the existing guidelines for dioxin levels, it seems that the West Virginia Department

~ of Environmental Protection is changing the rules to capitulate to this industry. This change would

come at the expense of the health of West Virginians, Ohioans, Pennsylvanians, and other citizens who

would suffer as a result of the increased lévels of pollutants in our rivers. Such an action would be

unconscionable, inexcusable, and irresponsible. On behalf of our 300 members, and citizens every-

- where who would be adversely affected, I urge you not to implement this proposed rule change.

For our Rivers,.

Matt Petei‘s, Appeals Coordinator |
Buckeye Forest Council




