. . Do ot Mark n = 5 Box
WEST VIRGINIA
SECRETARY OF STATE
' KEN HECHLER RECEIVED
ADMINISTRATIVE LAW DIVISION g5 oL 31 Mt L7
Form #3 BFFRE ,...h: jc‘#;\;;#h
GECRET R ©

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Bureau of the Envirorment
AGENCY: _ Fnuvironmentzal Ouaii Ly 'R_nn-r-r'i TITLE NUMBER___ZF@_____

CITE AUTHORITY _WY_Code 22R-3-4

AMENDMENT TO AN EXISTING RULE: YESX . NO_
IF YES, SERIES NUMBER OF RULE BEING AMENDED: _____ 1

TITLE OF RULE BEING AMENDED: _Requirements Governing Water
Qualitv Standards’ _ -

[F NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: .

TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
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ENVIRONMENTAL QUALITY BOARD
1615 Washington Street, East, Suite 301
Charleston, West Virginia 253112126

(304) 5584002
= - - Fax: (304) 558-0899

Gaston Caperton =
Governor

__Charles R. Jenkins
July 31, 1995, .

Chairman

Tha Eororable Ken Hechler
Secretary oI

tate,
Capitol Complex
Building

i, Room 157K
Charleston, West Virginia 25305

Attn: Judy Cooper”

Deaxr Mx

Secretary:

Enclosed herewith for filing is a copy of the Envircnmental
Quality Board’'s 46 CSR_1 - Regulrements Governing Water Quality
Standards which were approved by the Board along with the
required documents as reguired by vour office.

that .a_.copy of the trafiscript of thé hearing will be hand-
reporter is cut of gtate..

Please _be advised
delivered to your office in approximately two weeks as the court
If vou have arly JUestions do not

hesgsitate to-contact Libby Chatfield or me at 558-4002..

Sincerely vyours,

Frances E.

Huntesr .
Executive Secretary
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BUREAU OF ENVIRONMENT
GASTON CAPERTON 10 McJunkin Road LAIDLEY ELI MCCOY, PH.D.
GOVERNOR Nitro, WV 25143-25086 COMMISSIONER

July 21, 1885

Ms., Judy Ccoper

Director, aAdministrative Law Division
Secretary of State’s Office

Building 1, Suite 157K -
Charleston, West Virginia 25305 -

RE: 56CSR1 - '"Requirements Governing Water
guality Standards™

Dear Ms. Cooper:

This is to advise you that I am giving approval for the
filing of the above~captioned agency-approved rule with the
Secretary of State’s Office and Leglislative Rule-Making.

Your cooperation in this regard is very much appreciated.
If you have any questions or reguire additional informaticn,
please feel free to contact Roger T. Hall at 75%-0515.

Sincergly vours,

@o% %W/%/'
aidley Eli/McCoy, Ph.D.

Commissiconer

LEM;RTH:CC

Attachment - -




DATE:

TO:

FRCOM:

LEGISLATIVE RULE TITLE:

July 31, 1995 - B

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

1. Authorizing statute(s) citation__ WV Code 22B-3-4

Date filed in State Register with Notice of Hearing

June 16, 1995 , o - : B

what other notice, including advertising, did you give
of the hearing?

Was published in the Charleston Daily Mail, Charleston

Gazette and seven (7) other newspapers in the State (see attached).

Copies of proposed mile was also sent to a mailipg list (oorw artached)
Date of Hearing(s) July 18, 1995 - 7:00 p.m.

Attach list of persons who appeared at hearing,
comments received, amendments, reascns for amendments.

Attached - X No c¢omments received

Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
{be exact)

July 31, 1995

"Name and phone number(s) of agency person(s) to

contact for additional information:

Libby Chatfield, Technical Advisor

Envircrmental Quality Board

558=4002

Requirements Governing Water Quality Standards




Tf the statute under which you promulgated the submitted
rules regquires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of a hearing
for the taking cf evidence and a general description
of the issues to be decided.

N/A

b. Date of hearing: N/A

c. On what date did you file in the State Register the
findings and determinations required together with the
reasons therefor?

N/A

d. Attach findings and determinations and reasons:

Attached N/A




SUMMARY OF PROPOSED AMENDMENTS TO 46 CSR 1

The changes proposed herein include amending the current language of the "five mile rule”.
The current requirements which apply in the zone five miles above a drinking water intake have been
deleted, and new language has been proposed in section 5.2 which describes requirements for mixing
zones for human health criteria. The rule does not change the Chief's authority to limit discharges
within a distance of 1/2 mile above a drinking water intake.

In brief, the current requirement that water quality standards be met at the "end of pipe" in
waters which serve as public water supplies (Use Category A) has been changed to allow mixing
zones to be assigned in Category A waters at the request of a discharger. Such mixing zones would
allew limited mixing to occur within the receiving waters. Any mixing zone allowed according to the
proposed changes must be sized to prevent significant human health risks. Mixing zones would not
be allowed for bicaccumulative pollutants and would not be allowed in waters with 2 7Q10 flow of
less than S cubic feet per second. Mixing zones are not allowed in the ¥ mile zone above a drinking

water intake,

Amended language occurs in sections 2.1, 2.2, 5.2, 6.2 and 7.2 of the rule,




STATEMENT OF CIRCUMSTANCES REQUIRING
AMENDMENTS TO 46 CSR 1

The current language of section 5.2.b.B requires that discharges within five miles above a
drinking water intake must meet water quality standards at the "end of pipe". During the last
triennial review of the Water Quality Standards rule, completed in August 1994, the Board
received comments from various industries who maintain that meeting standards at the end of
pipe, rather than having an allowance fro mixing within the receiving stream, results in unduly
burdenscme costs. The Board also received comments from agencies and individuals who
expressed serious concerns regarding the elimination of the protective buffer provided by the
requirements of the five mile rule.

In this proposal, the Board has attempted to respond to all of the comments received and
concerns expressed with regard to this provision. The proposed requirements are consistent with
the Federal Clean Water Act and regulations promulgated thereunder.




FISCAL NOTE FOR PROPOSED RULES

Rule Title: , Regquirements Governing Water Quality Standards
Type of Rule: _X legislative _ _ Interpretive _ _ Procedural
Agency _ Bureau of the Environment - Environmental OQuality Board
Address 1615 Washington Streest., East - Suite 301

Charleston, WV 25311-2126 __

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR

IRCREASE DECUREASE CURRENT =T THEREAFTER

ESTIMATED TOTAL 5 $ $ $ $
COST

PERSONAL SERVICES
CURRENT EXPENSE N/A

REPAIRS &
ALTERNATIONS

EQUIPMENT

OTHER

2. Explanation of above estimates:

3. Objectives of these rules: To establish narrative and numeric water

quality standards tc epply to the waters of the State of West Virginia.
The amendments proposed at this time provide new requirements for meeting
numeric standards in Category A, Public Water Supply waters.




Rule Title: Requirements Governing Water Quality Standaxds
4. Explanaiion of Overall Economic Impact of Proposed Rule.
A, Economic Impact on State Government.

None anticipated

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

The proposed amendments will make discharge requirements less
stringent under certain circumstances and will therefore result in
lower costs for wastewater treatment for some dischargers.

cC. Economic Impact on Citizens/Public at Large.

Nene anticipated

Date: July 31, 1995

Signature of Agency Head or Authorized Reprensentative




LEG.SwLiPIVE RULES
ENVIRONMENTAL QUALITY BOARD

SERIES 1
REQUIREMENTS GOVERNING
WATER QUALITY STANDARDS3

§46-1-1. General.

1.1. Scope. =-- These rules establish requirements
governing the discharge or deposit ¢of sewage, industrial wastes and
other wastes into the waters of the State and establish water
guality standards for the waters of the State standing or flowing
over the surface of the 3tate. It is declared to be the public
pelicy cof the State o¢f West Virginia to maintain reasonable
standards of purity and guality of the water o¢f the State
consistent with (1) public health and public enjoyment thereof; (2)
the propagation and protection of animel, bkird, £fish, and other
aquatic and plant 1life; and {3) the expansion of employment
opportunities, maintenance and expansion of agriculture and the
provision of a permanent foundation for healthy industrial
development. (See W. Va. Code § 22-11-2)

1.2, _Authcority. -- ‘W. Va. Code §22B-3-4
1.3. Filing Date,.
1.4, Effective Date,
§46-1-2. Definitions.
The following definitions in addition to those set
forth in W. Va. Code 822-11-2, shall apply tc these rules unless
otherwise specified herein, or unless the context in which used

clearly reguires a different meaning:

2.1. "Biocaccumulation™ is the net accumulation of
a substance by an organism as a result of uptake from all
environmental sources.

251+ 2.2 "Conventional treatment" 1is the treatment of
water as approved by the State Health Department to assure that the

1




water 1s safe for human con. . gtlcon.
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2.3. Designated uses" are those uses specified in

water quality standards for each water body or segment whether orx
not they are being attained. (Sge section 6.2)

2.4, "Existing uses" are these uses actually
attained iIn a water body on or after November 28, 1873, whether orx
not they are included in the water guality standards.

2.5. The "Fedesral Act” means the Clean Water Act
(also known as the Federal Water Pollution Control Act) Public Law
92-500, as amended by Public Law 100-4, 33 U.S5.C. 1251, et seqg.

2.5. "High quality waters" are those waters whose
gquality is equal toc or better than the minimum levels necessary to
achieve the national water guality goal uses.

2.7. "Intermittent streams" are streams which have
no flow during sustained periods of nc precipitation and which do
not support aguatic life whose life history requires residence in
flowing waters for a continucus pericd of at least six (6) months.

2.8, "Outstanding national resource waters'" are
those whose unigue character, ecological or recreational value ox
pristine nature constitutes & valuable national or State resource.

2.9. M"Natural" or '"nmaturally occurring' values cr
"natural temperature" shall mean for all ¢f the waters of the
State:

a. Those water guality wvalues which exist
unaffected by -- or unaffected as a consequence of -- any water
use by any person; and

b. Those water guality valuses which exist
unaffected by the discharge, or direct or indirect deposit of, any

sclid, liguid or gasecus substance by any person.

2




-2.10. ' "Non- - i~ scurce" shall mean any source
other than a point source from which pollutants may reach the
waters cf the State. __. .. . -

2.11. T"Persistent” shall mean a pcllutant and its
transformation products which under naturai conditions degrade
slowly in an aguatic environment.

2.12. "Point scurce" shall mean any discernible,
confined and discrete conveyvance, including, but not limited to,
any pipe, ditch, channel, tunnel, conduit, well, discrete fissure,
container, rolling stock cor vessel or other floating craft, from
which pollutants are or may be discharged. This term does not
include agricultural stormwater discharges and return flows from
irrigated agriculture.

2.13. "Representative Iimportant species of
agquatic 1ife" shall mean those species of aguatic l1ife whose
protection and prepagation will assure the sustained presence of
a balanced agquatic comnmunity. 8Such species are representative in
the sense that maintenance of water guality criteria will assure
both the natural completicn c¢f the sgpecies' life cycles and the
overall protection and sustalned propagation o©f the balanced
aguatic community.

2.14. The "State Act'" or "State Law'" shall mean
the West Virginia Water Peollution Control Act, W. Va. Code §22-11-
1. L " - : : o

2.15. "Total recoverable" refers to the digestion
procedure for certain heavy metals as referenced in 40 CFR 136, as
amended June 15, 1850, Guidelines Establishing Test Procedures for
the Analysis of Pollutants Under the Clean Water Act.

2.16. "Trout waters” are streams or stream
segments which sustain year-round trout pcpulations. Excluded are
those streams or stream segments which receive annual stockings of
ftrout but which do not support year-round trout populations.

2.17. "Water quality criteria" shall mean levels cf
‘parameters or stream conditions that are reguired to ke
maintained by these regulations. Criteria may be expressed as =&

constituent concentration, levels, or . narrative statement,




representing a.guality of w2*. 7 Lhat supports a designated use or
uses. - -

Z2.18. "Water guality standards' means the
combination of watser uses to be protected and the water guality
criteria to be maintained by these rules.

2.19. "Wetlands" are those areas that are inundated
or saturated by surface or greoundwater at a fregquency and duration
sufficient to support, and that under normal circumstances do
support, a prevalence of vegetation typically adapted for life in
gaturated scil conditions. Wetlands gensrally include swamps,
marshes, bogs and similar areas.

2.20. "Wet weather streams'" are streams that flow
enly in direct response te precipitation or whose channels are at
all times above the water table. _

§46-1-3. _.Conditicons Not Allowakle In State Waters.

3.1. (Certain characteristics of sewage, industrial
wastes and other wastes cause pollution and are objectionable in
all waters gf the State. Therefore, the Envircnmental Quality
Board does hereby proclaim that the following general conditiens
are not tc be allowed in any ¢f the waters of the State.

3.2, No sewage, industrial wastes or other wastes
present in any of the waters of the State shall cause therein or

materially contribute to any of the following conditions thereof:

a. Distinctly visible floating or settleable
solids, suspended sclids, scum, foam or oily slicks;

. Depecsits or sludge banks on the bottom;
¢, OCdors in the vicinity ©of the waters;

d. Taste or odor that would adversely affect
the designated uses of the affected watexrs;

e, Materials in concentrations which are
harmful, hazardous or toxic tco man, animal or aguatic life;

4




- £. Disi. ~tiy visible color;

g. Concentrationsg of bacteria which may impair
or interfere with the designated uses c¢f the affected waters;

h. Requiring an unreascnable degree of
treatment for the production c¢f potable water by modern water
treatment processes as commenly emploved; and

i. Any other conditicn, including radiological
exposure, which adversely alters the integrity of the waters of
the State including wetlands; ne significant adverse _impact tc the
chemical, physical, hydroleogic, or biclcgical compconents of aguatic
ecosystems shall be allowed.

§46-1-4. Anti-Degradation Policy.

4.1, It is the policy c¢f the State of West Virginia
the waters .cf the state shall be maintained and protected as
follows:

&. Existing water uses and the level cf water
guality necessary to protect the existing uses shall be maintained
and protected. Existing uses arejﬁhosefuses actually atifained in
the water body on or after_November728, 1975, whether or not they
are ilncluded as designated uses within these water
gquality standards.

b. The existing high gquality waters of the
State must be maintained at their existing high guality unless it
is _determined after satisfaction o¢f the intergovernmental

cooxrdination co¢f  the State's continuing planning process and " -

opportunity for public comment and hearing that allowing lower
water quality 1is necessary to accommodate important economic or
social development in the area in which the waters are located. If
limited degradation is allowed, 1t shall not result in injury or
interference with existing stream water uses ox.in violaticn of
State or .Federal water dguality c<riteria that describe the base
levels necessary to. sustain the national water guality goal uses of
protecticon and propagation of fish, shellfish and wildlife and
recreating in and on the water. L

In addition, the Beocard and the chief shall assure that all new
and existing point sources shall achieve the highest established
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statutory and regqulatory reg: " wmanits applicable to them and shall
assure the achievement of cost-effective and reascnable best
management practices for non-pecint source ccentrol.

A. High guality waters are those waters
meeting the definition at section 2.6 herein.

B. High guality waters include Dbut are
not limited to the following:

{a) Streams designated by the West
Virginia Legislature under the West Virginia ©Natural Stream
Preservation Act, pursuant to W. Va. Code Section 22-13-5, and

(b) Streams listed in West Virginia
High Quality 8Streams, Fifth Edition, prepared by the Wildlife
Rescources Division, Department c¢f Natural Resources (198¢).

(c)Streams or stream segments which
receive annual stockings of troéut but which do not support year-
rocund trout populations.

c. In waters which constitute a water of
special concern nec activities which result in the reduction of
ambient water guality shall be allowsd. Waters cf special concern
includse:

A. All Federally designated rivers under
the "Wild and Scenic Rivers Act? Public Law 85-542 as amended, 16
U.8.C. 1271, et seqg .

B. All naturally reproducing trout

streams.

C. All streams and other bodies of water
in 8tate and National Forests and Recreation Areas.

D. National Rivers. "National Parks and
Recreaticn Act of 1978." Public Law 85-623, as amended, 16
U.s5.C.1, et seqg. ‘ - )

d. In all cases, waters which constitute an
cutstanding national resource shall be maintained and protected and




imprcved where- necessary. nstanding national rescurce waters
include, but are not limited to, all streams and rivers wlithin the
boundaries of Wilderness Areas designated by The Wilderness Act (16
U.s.c. 1131 et seqg.) within the sState.

Additicnal waters may bke nominated for inclusion in that
category by any interested party oxr by the Becard on its own
initiative. T¢ designate a ncminated water as ‘an Qutstandihg_
national resource water, the Board shall follow the public notice
and hearing provisions as provided in 46 C.S.R. 5.

e. All applicable requirements of Section 316
{a) of the Federal Act shall eapply to meodifications c¢f the
temperature water guality criterla provided for in these rules.

§46-1-5. Mixing Zones.

5.1. In the permit review and planning process or
upon the reguest cof a permit applicant or permittee, the chief may
establish on a case-by-case basis an appropriate mixing zone.

5.2 .The following guidelines and conditions are
applicable to all mixing zones:

a. The chief will assign, on a case-by-cases
basis, definable gecmetric limits for mixing zones for a discharge
cr a pollutant or pellutants within a dischearge. Applicable limits
shall include, but ' may not be limited to, the linear distancess from
the point of discharge, surface area invclvement, volume of
receiving water, and shall take into account other nearby mixing
zones.  Mixing zones shall take into account the mixing conditions
in the receiving stream (i.e: whether complete or incomplete mixing
conditions exist). Mixing =zones will not be allowed until
applicable limits are assigned by the chief in accordance with this
section.

b. Concentraticns of pcllutants which exceed
the acute criteria for protection c¢f aguatic life set forth In
Appendix E shall not exist at any point within an assigned mixing
zone or in the discharge itself unless a zone of initial dilution
is assigned. A zone of initial dilution may be assigned on a case-
by~case basis at the discretion cof the chief. The zone of initial
dilutiocn is the area within the mixing zone where initial dilution

=




cf the effluent with the -~ _iwing water cccurs, and where the
concentration of the effluent willi be 1its greatest in the water
column. Where a zone of initial dilution is assigned by the Chief,
the size of the zone shall be detearmined using one ¢f the four
alternatives outlined in Section 4.3.3 <¢f EPAs Technical Support
Document for Water Quality-based Toxics Control (EPA/505/2-90-001
PB%1-127415, March 1991). Concentrations of pollutants shall not
exceed the acute criteria at the edge of the assigned zone of
initial dilution.. Chronic criteria for the protection c¢f aguatic
life alid M..J_J._ LF:‘.;'J_J‘.G fUA. thv: gautcut;uu Uf hl.-LlLlC..H. hcr.:. l_t_h. fJ..UHI- thc

cormsumptior—offisn—tisswe may be exceeded within the mixing zone

but shall be met at the edge of the assigned mixing zone.

c. Concentrations of pollutants which exceed
the criteria for the protection of human health set forth in
Appendix E shall not be allowed at any point unless a mixing zone
has been assigned by the Chief after consuitation with the
Commissioner of the West Virginia Rureau of Public Health. Human
health criteria may be exceeded within an assigned mixing zone, but
shall be met at the edge of the asgigred mixing zone, Mixing zones
for human health criteria shall be sized to prevent significant
human health =risks and shall be developed using reascnable
assumptions abcocut exposure pathways. In_assessing the potential
human health risks of establishing a mixing zone upstream from a
drinking watey intake, the Chief shall consider the cumulative
affects of multiple discharges and mixing zones on the drinking
water intake. No mixing zZones for human health criteria shall be
assigned for bicoaccumulative pollutants. Tor the purposes of this
section, biocaccumulative pollutants are those listed in 40 CFR 132,
EPAs Final Water Quality Guidance for the Great Lakes Svstem, Table
6.0., titled "Pollutants that are bicaccumulative chemicals of
cencern. No mixing zone for human health criteria ghall bhe
established on a stream which has a seven (7)) day, ten (10) vear
return frecuency o©f 5 <cfs or less. .

cd. Mixing zones, including zones of initial
dilution, shall not interfere with fish spawning or nursery areas
or fish migration routes; shall neot overlap public water supply
intakes cor kathing areas; cause lethality tec or preclude the free
passage of fish or other aguatic life; nor harm any endangered
species. -

de. The mixing zone shall not éxceed cne-third
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(1/3) of the width of the s~ ~.iving stream, and in no cass shall

the mixing zone exceed one-half (i) of the cross-secticnal area of
the recelving stream.

ef, in lakes and other surface impoundments,
the volume of & mixing zone shall not affect in excess of ten (10)
percent o©f the veclume c¢f that portion of the receiving waters
available for mixing.

£g. A mixing zone shall be limited tc an area
or volume which will not adversely alter the existing or designated
ugses of the receiving water, nor be s¢ large as to adversely affect
the integrity of the water body.

gh. Mixing zones shall not:

A, Be used for, or considered as, a
substitute for technology-based reguirements of the Clean Water Act
and other applicable State and Federal laws.

B. Extend downstream at any time a
distance more than  five times the width of the receiving
watercourse at the polnt of discharge.

c. Cause or contrikbute to any of the
conditions prohibited in Secticon 46-1-3.

D. Be granted where instregam waste
concentration of a discharge is greater than 80%,

E. Overlap one ancther.

®i. In the case of thermal. discharges, a
successful demecnstration conducted under Section 316(a) of the
Clean Water Act shall constitute compliance with all provisions of
this section.

T*j. The Chief may walve the requirements oi
subsections (d) and (g)(B) above if a discharger provides an
acceptable demonstration of: B

A. Information defining the actual
poundaries of the mixing zone in guestion; and




- B. T.ufcrmation and data proving no
violation of subsection (¢) and (f) above by the mixing zone in
guestion. '

4+k. Upon implementation cof a mixing zone in a
permit, the permittee shall provide documentation that demcnstrates
to the satisfaction of the Chief that the mixing zone is in
compliance with the provisicns outlined in subsecticns (b), (d) and

(g)(B).

k1. In order to facilitate a determination or
assessment of a mixing zone pursuant to this section, the chief may
require a permit applicant or permittee to submit such iInformation
as deemed necessary.

§46-1-6, Water Use Categories.

6.1. These rules establish generail Water Use
Categories and Water Quality Standards for the waters of the
State. Unless otherwise designated by these rules, at a minimum

all waters of the State are designated for the Propagation and
maintenance of Fish and Other Aguatic Life (Category B) and Ifor
Water Centact Recreation (Category C) consistent with Clean Water
Act goals. Incidental utilization for whatever purpose may or may
not censtitute a justification for assignment of a water use
categery to a particular stream segment.

a. Waste assimilation and transpeort are neot
recognized as designated uses. The classification of the waters
must take intc consideration the use and value of water for public
water supplies, protection and propagaticn of fish, shellfish and
wildlife, recreation in and on the water, agricultﬁral, industrial
and cther purpcses including navigation.

Subcategories of a use may be adopted and appropriate
criteria set to reflect varving needs of such subcategeries of
uses, for example to differentiate between trout water and other
waters. (See subsection 4.1.4d.)

b. At a minimum, uses are deemed attainable if
they can be achieved by the imposition of effluent limits required

under Sections 301 (b) and 308 of the Federal Clean Water Act and

10.




use of coest-sffective and re~ - .:avle best management practices for

non-peint source control. ~Seasonal uses may be adopted as an
alternative t¢ reclassifying a water body or segment therecf to
uses requliring less siringent water quality criteria. If

seasonal uses are adopted, water gquallity criteria will be adjusted
to reflect the seasonal uses; however, such criteria shall not
preclude the attainment and maintenance cf a meore protective use in
another season. A designated use which is not an existing use may
be removed, or subcategories of a use may be established if it can
be demonstrated that attalnlng the designated use i1s not feasible

because:

A. Applicaticn of effluent limitations
for existing sources more stringent than those reguired pursuant
to Section 301 (b) and Secticn 306 cof the EFederal Act in order to
attain the existing designated use would result in substantial and
widespread adverse economlc and social impact; or

B. Naturally-occurring opollutant
concentrations prevent the attainment of the use; or

C. Natural, ephemeral, intermittent or
low flow Conditions ¢f water levels prevent the attainment of the
use, unless these conditions may be compensated £for by the
discharge of sufficient volume of effluent discharges to.
enable uses to ke met; or

D. Human-caused conditions or sources of
polluticn prevent the attainment of the use and cannot be remedied
or would cause more environmental damage to correct than te leave
in place; or =

E. Dams, diversions or other types cof
hydrolegic modificaticns preclude the attainment of the use, and it
is not feasibkble to restore the water body to its original condition
or to operate such modification in a way that
would result in the attainment ¢f the use; or

F. Physlcal.  conditions related to the
natural features of the water body, such as the lack of a proper
substrate, cover, flow, depth, pools, riffles, and the like,
unrelated to water quallty, preclude attainment cf aqguatic life
protection uses. . ’

11 -




- c. The "~ .is shall take into consideration the
guality of downsireanm waters and shall assure that its water
guality standards provide for the attainment of the water gquality
standards of downstream waters.

d. 1In establishing a less restrictive use or
uses, or subcategory o©f use or uses, and the water gquality
criteria _based wupon such uses, the Board shall follow the
requirements for revision of water guality standards as required by
W. Va. Code $§22B-3-4 and Secticn 303 of the Federal Act and the
regulations thereunder. Any revision of water quality standards
shall be made with the concurrence of EPA. The  Board's
administrative procedural regulations for applving for less
restrictive uses or criteria shall be followead.

6.2. Categery A -- Water Supply, Public. -—
This category is used to describe waters which, after - conventicnal
treatment, are used for human ceonsumpition. This categery includes
streams on which the fcllowing are located:

a. All community demestic water supply
systems;

b. All non-community domestic water supply
systems, (i.e. hospitals, schools, etc.);

c. All private domestic water systems; and

d. All other surface water intakes where the
water 1s used for human consumptions—end

o 13 i i, . - PP . o
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e —tird (See Appéndix B for partial listing of
category A waters; see section 7.2.2.B. for additional requirements
for category A _waters.)

6§.3. Category B -- Propagation and maintenance

of fish and other aguatic life. -- This category includes:
a. Category B = -- Warm water fishery
Streams. - Streams or stream segments which contain a fish
population composed overwhelmingly of warm water species. ({These
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are primarily sport fisheri- . snu may be stocked with trout
seasonally.)

b. Category B2 -- Trocut Waters. -- As
defined in Section 2.16 (See Appendix A for a representative list.)

c. Category B3 -= Small non-fishable
Streams. -- Streams or stream segments which because of thelir
gize or flow patterns do not offer sport fishing; they generally
contain populations of minnows, darters, aguatic invertebrates,
etc, o -

d. Category B4 -- Wetlands. -- As defined
in section 2.19; certain numeric stream criteria may not be
appropriate for application to wetlands (see Appendix E).

6.4. Category C -- Water contact recreation. --
This category includes swimming, fishing, water skiing and certain
types of pleasure boating -such as sailing in very small craft and
outboard moitor boats. See Appendix D for a representative list of
category C waters. ,

6.5, Category D. -= Agriculture and wildlife

uses.

a. Category DI  -- Irrigation. -- This
category includes all stream segmenitis used for irrigation.

. Category DZ -- -Livestock watering. -
This category includes all streanm segments used for livestock
watering. ' ;

c. Category L3 - Wildlife. --  This
category includes all stream segments and wetlands used by
wildlife. °~° - o o

6.6. Category E -- Water supply industrial, water
transpert, cocling and power. =-- -This category includes cooling
water, industrial water supply, power production, coemmercial and
pleasure.vessel activity, except those small ’
craft included in Category C.

a. Categery E1 -- Water Transport. -~--—-
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This category -includes al. - .Zzam segments modified for water
transport and having permanently maintained navigation aides.

b. <Category E2 -- Cooling Water. -- This
category includes all stream segmentis having cne (1) or more users
for industrial cooling. o _ o -

¢c. Category E3 -- Power producticon. -- This
category includes all stream segments extending £from a point 500
feet upstream from the intake to a point cne half (1/2) mile below
the wastewater discharge pceint. (5ee Appendix C for representative
list) ' )

d. Category E4 -- Industrial.,  -- This
category is used to describe all stream segments with one (1) or
more industrial users. It does not include water for cooling.-

§46-1-7. West Virginia Waters.

7.1. Major River Basins and their Alphanumeric
System. All streams and their tributaries in West Virginia shall
be. individually Identified using an alphanumeric system as
identified in the "Key to West Virginia Stream Systems and Major
Tributaries" (1956) as published by the Conservation Commission of
West Virginia and revised by the West Virginia Department of
Natural Rescources, Division of Wildlife (1985).

a&. J = James River Baesin. All tributaries to
the West Virginia - Virginia State line.

b, P - Potomac River Basin. All tributaries.
of the mein stem of the Potomac River to the West Virginia -
Maryvland - Virginia State line to the confluence ¢I the North

Branch and the South Branch of the Potomac River and all
tributaries arising in West Virginia excluding the major:
tributaries hereinafter designated:

A, S - - Shenandoah River and all its
tributaries arising in West Virginia to the West Virginia -

Virginia State line. -

B. -~ PC - C(Cacapen River and all its
tributaries.

14




7% -~ South Branch and &1l 1its

(@]
1]

tributaries.

D. PNB - North Branch and all tributaries
to the North Branch arising in West Virginia.

c. M - Moncngahela River Basin. The Mcnongahela
River Basin main stem and all itfs tributaries  excluding the
following major tributaries which are designated as follows:

A, MC - Cheat River and all its tributaries
except those listed belcw:

{a) MCB - Blackwater River and alil its
tributaries. -

B. MW - West Fork River and all its
tributaries.

C. MT - Tygart River and all its tributaries
except those listed below:

(a) MTB - Buckhannon River and all its
tributaries.

(b)Y MTM - Middle Fork River and all 1ts
tributaries.

D. MY - Youghigheny River and all its
tributaries to the West Virginia - Maryland State line.

d. O Zone 1 - Ohic River - Malin Stem. The main
stem of the Ohio Riwver from the 0Ohic - Pennsylvania - West
Virginia State line to the Ohio - Kentucky - West Virginia State
line. o ’ S - -

e. O Zone 2 - ©Chio River - Tributaries. 2all
tributaries of the ©Chio River excluding the £following major
tributaries:

A. LX - Little Kanawha River. The Little.
Kanawha .River and all its <tributaries excluding the following
major tributary which is designated as follows:
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e LKH - EHughes River and all its
tributaries. '

B. K - Xanawha River Zone 1. The main stem of
the. Kanawha River from mile point 0, at its confluence with the
Ohio River, to mile point 72 near Diamond, West Virginia.

C. K - Kanawha River Zone 2. The main stem of
the Kanawha River from mile point 72 near Diameond, West Virginia
and all its tributaries from mile point 0 %to the headwaters
excluding the following major tributaries which are
designated as follows: ’ ' i

(a) KP - Pocatalice River and all its
tributaries.

{by ZXC - Coal River and all its tributaries.
{cy XKE - Elk River and all its tributaries.
{d) XG - Gauley River. The Gauley River and

all its tributaries excluding the following major tributaries which
are designated as follows:

(a) KG-19 - Meadow River and all its
tributaries.

(BY KG-34 - Cherry River and all its
tributaries.

{C) XKGC - Cranberry River and all its
tributaries.

(D) KGW - Williams River and all its
tributaries. - ,

{ey KN - New River. The New River from its
confluence with the Gauley River tc the Virginia - West Virginia
State line and all tributaries excluding the feollowing major
tributaries which are designated as follows:

(A) KNG ~ Greenbrier River and all its
tributaries.
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1o NB - -Bluestone River and all its

tributaries. .. . : . }
{C) KN-60 - East River and all its
tributaries. - . S
(D) E(L)-81-(1) - Bluestcne Lake.
D. 0G - Guyandotte River. The Guyandotte

River and all its tributaries excluding the following major
tributary which is designated as fcollows:

{a) OGM - Mud River and all its tributaries.

E. _BS - Big Sandy River. The Big Sandy River
to the Kentucky - Virginia - West Virginia State lines and all its
tributaries arising in West Virginia excluding the following major
tributary which 1s designated as follows: .

(a) BST - Tug Fork and all its tributaries.

7.2. Applicability cf Water Quality Standards. .The
following shall apply at all times unless a specific exception is
granted in this section:

a.  Water Use Categories as described in

Section 6. _ i
A. Based on meeting theose Section 6
definitions, tributaries or stream segments may be classified for
ore or more Water Use Categcries. When more than one use exists,

they shall be protected by criteria for the use category regquiring
the most stringent protection.

B. Each segment extending upstream from
the intake of a water supply public (Water Use Category A), for a
distance of five—{5rmites cne half (1/2) mile or to _the headwater,
must be protected by prohibiting the discharge of any polliutants in
excess of the concentrations designated for this Water Use Category
in Secticn 8. Previcted—hrowevers—thet In addition, within &« that

one half (i} mile zone externding ome i f—{H2—mite—apove-—the
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speaks, the Chief, Office or-Fater Resources Sectien, Division of
Neaturat—Rescurces Environmental Protection, may establish for any
discharge, effluent limitations fecr the protection of human health
that reguire additional removal of #frese pollutants than would
otherwise be provided by this rule, {If a watershed is not
significantly larger than either—of—fthe—twe—{Z}  this zoneg above
the intake, the water supply section may Iinclude the entire
upstream watershed to 1ts headwaters.

b. In the absence of any special application
or contrary provision, water quality standards shall apply at all
times when flows are equal to or greater than the minimum mean
seven {7) consecutive day drought flow with a ten (10) vear return
freguency (7Q10). NOTE: Exceptions do not apply to trout waters
ncr the reguirements of Section 3.

c. Excepticons: Numeric water quality
standards shall neot apply: (See section 7.2.d for site specific
revisions)

2. When the flow is less than 7Q10;

B. In wet weather streams {or
intermittent streams, when they are dry or have no measurable
flow): Provided, That the existing and designated uses of

downstream waters are not adversely affected;

ruies+ In any acssigned zone of initial dilution of anv mixing zone

where a zone of initial dilution is reguired by secticn 5.2.b
herein, or in anvy assigned mixing zone for human _health criteria or
aquatic life criteria for which a zone of initjial diluticn is not

assigned:

D. Where lesser quality is due to natural
conditions. In such cases the naturally occurring values shall be
the applicable criteria.

d. Site-specific applicablility of water use
categories and water guality criteria - State-wide water quality
Standards shall apply except where site-specific numeric criteria,
variances or use removals have bkeen approved following applicaticon
and hearing, as provided in 46 C.S.R. 6. (See §8.3 and 88.4) The
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following are approved sitc-oraoclific crlteria, variances and use
removals: . '

A, Jamesg River - (Reserved)
B. Potomac River

{a) Except fcr the unnamed tributary <¢f the
South Branch of Buzzard Run above and below Frather Pond shall not
have Water Use Category A; therefore may contain fluoride not to
exceed 2.0 mg/lL.

{b) Except that a site-specific numeric
criterion for aluminum, not to exceed 500 ug/l, shall apply to the
section of Cpegquon Creek from Turkey Run to the Potomac River. P

C. Shenandecah River - (Reserved)
D. Cacapon River - (Reserved)
%, Socuth Branch - ({Reserved)

F. HNorth Branch

(a) Except that the Stony River downstream
from the limit of the thermal mixing zone {as established by Board
Order of 11/20/75) for the Mount Storm Lake wastewater treatment
facility to lts ccnfluence with the North
Branch of the Potomac River is exempt from the 5"F above natural
temperature rise; however, the maximum temperature cutside the
mixing zone shall not exceed 87 F at any time during the months of
May through November and not exceed 73°F at any time during the
months of December thrcough April.

G. Monongahela River

(a) Except that flow in the main stem of the
Monongahela River, as regulated by the Tygart Reservolr, operated
by the U. S. Army Corps of Engineers, is based on a2 minimum flow of
345 cfs at Lock and Dam No. &, river miie point 50.8. This
exception deoces not apply to tributaries of the
Monongahela River. - - =
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- {r” "Except that site-specific numeric
criteria shall apply teo an unnamed tributary to the Monongahela
River mainstem at approximately 3700 feet upstream of mile point
125, which may contain suspended sclids not to exceed 60 mg/l, oil
and grease not to exceed 15 mg/l, Ammonia-Nitrogen not to exceed
3C mg/1, total phencls not to exceed .10 mg/l, total cyvanide not to
exceed .05 mg/l, total manganese not to exceed 4 mg/l, total zinc
nct to exceed 1.5 mg/l, total copper nct to exceed 1.0 mg/i,
Benzene not to exceed .05 mg/l, Napthalene not to exceed .03 mg/l
and Benzo (a) Pyrene not to exceed .05 mg/l and ircon not to exceed
4 mg/1l for the meonths June through November and 7 mg/l for the
months of December through May.

H. Cheat River - (Reserved)

I. "Blackwater River - (Reserved);
J. West Fork River - {Reserved)
XK. Tygart River - (Reserved)

.. -Buckhannon River - {Reserved)
M., Middle Fork River - (Reservad)

N. Youghiogheny River

(a) Water Use Categories A and E are
excluded from the tributaries of the Youghiogheny River in West
Virginia which flow into Marvland. .

0. Ohio River Main Stem - {Reservad)
P, Ohio River Tributaries.

(&) Except that site-specific numeric
criteria shall apply to the stretch of Conners Run (0-77-A), a
tributary of Fish Creek, from its mouth to the discharge from
Conner Run impoundment, which shall not have the Water Use Category
2 and may contain arsenic nect to exceed 200 ug/l; selenium not to
excead 62 ug/l; and iron not to exceed 3.5 mg/l as a monthly
average and 7 mg/1l as a daily maximum.
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{m» - Txcept that site-specific numeric
criteria shall apply ©o that segment of Harmon Creek (0-57) from
its confluence with the Ohio River to a point 2.2 miles upstream,
which shall not have the Water Use Category A designation.
Therefore, at any time the temperature shall not exceed 100F,
total iron shall not exceed 4.0 mg/l and total fluoride shall not
exceed 2.0 mg/l, each as thirty (30) day average values to be
determined from four (4) weekly samples.

(c) Except in the stretch of Cow Creek
(06-55) from its mouth to a point appreoximately 2,300 feet
upstream, the Water Use Category A shall not apply.

. Little Kanawha River. - (Reserved)
R. Hughes River - (Reserved)
S. Kanawha River Zone 1 - Main Stem

{a) For the Kanawha River main stem, Zone 1,
Water Use Category A shall not apply: and

(b} The minimum flcw shall be 1,560 cfs at
the Charleston gauge. -

T, Xanawha River Zone 2 and Tributaries.

{a) For the main stem of the Kanawha River
only, the minimum flow shall be 1,886 cis at mile point 72.

{b) Except the stretch pbetween the mouth of
Little Scary Creek (X-31) and the Little Scary impoundment shall
not have Water Use Category A or Bl and shall have Water Use
Category B3. The following site-specific numeric criterion shall
apply to that section: arsenic not to exceed 200 ug/l and selenium
not to exceed 62 ug/l; and copper not to exceed
105 ug/l as a daily maximum nor 49 ug/l as a 4-day average.

(c) Except for Ward Hollow {K-39-3A), a small
tributary of Davis Creek which mey contain chlorides not to exceed
540 mg/1.

(d) Except for Simmons Creek (K-54) from Iits
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mouth to a point 1200 feet uUiziveam to which the following site-
specific numeric criterion shall apply: a maximum dally temperature
not to exceed 38°C (100°F) nor a monthly average temperature to
exceed 31°C. ' -

U. Pocatalico River - (Reserved)
V. Coal River - (Reserved)
W, Elk River -- (Reserved)

X. Gauley River - (Reserved)

Y. Meadow River - [Reserved)

Z. Cherry River - (Reserved)

AA, Cranberry River - {Reserved)
BB. Williams River - [Reserved)

CC. New River s

(a) Except the stretch cf Laurel Cresk
(KN-5), a tributary of the New River, £from the confluence of
Dempsey Branch and Laurel Creek to a point 1.7 miles below, where
the site-specific numeric criterion for iron shall be 2.0 mg/1
total iron, and from that point to the cconfluence of Laurel Creek
and the New River, the site-specific numeric criterion for iron
shall be 1.0 mg/l total iron.

DD. Greenbrier River
(a) Water Use Category A and BZ shall not

apply to that segment ¢f the East Fork of the Greenbrier River
(KNG-78) from the reservoir located at the tannery to the
confluence with the West Fork; Provided that all trout water
(B2) standards shall not be viclated in the mainstem Greenbrier
River. __

EE. Bluestone River - (Reserved)

FF. Bluestone Lake
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(a) .tagory E Water Uses are deleted in
Bluestone Lake and temperature rise shall be limited tc no more
than 3°F above natural not tc exceed 8I'F at any time during the
months of May through November and not to exceed 73°F at any time
during December through April.

3GE. East River - (Reserved)
HH. Guyandotte River - (Reserved)
II. Mud River - . (Reserved)

JJ. Blg Sandy River - (Reserved)

KK. Tug Fork River - (Reserved)

§46-1-8. Specific Water Quality Criteria.

8.1. Charts of specific water gueality criteria are
included in Appendix E. ' -

a. Specific state {i.e. total, total recoverable,
valence, etc.) of any paraméter to be analyzed shall follcw 40 CFR
136, GuUidelines Establishing Test Procedures for Analysis of
Pollutants Under the Clean Water Act, as amended,

June -~ 15, 1980. - {See alsc Series 1II, Section 7.3 of these
regulations) :

b. An "X" or numerical value in the use columns of
Appendix E shall represent the applicable criteria.

c. Charts of water guality criteria in Appendix E
shall be applied in accordance with major stream and use
applications, Sections 6 and 7.

8.2. Criteria for Toxicants.
a. Toxicants which are carcinogenic have human
health criteria (Water Use Categeories A and C) based upon an
estimated risk level of one additional cancer case per one million

persons (107°) and are indicated in Appendix E with an endnote (.
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c. A f:n3’  determination on the critical
design flow for carcinogens 1s not made in this rule, in order to
permit further review and study <¢f that issue. Following the
conclusion of such review and study, the Legislature may
again take up the authorization o©f this rule for purpocses of
addressing the critical design £flew £for carcinogens: Provided,
That until such time as the review and study of the issue Is
concluded or until such time as the Legislature may again take up
the authorization of this rule, the regulatery reqguirements for
determining effluent limits for carcinogens shall remain as
they were on the date this rule was proposed.

8.3. = Variances from Specific Water Quality
Criteria. A wariance from numeric criteria may be granted to a
discharger if it can be demcnstrated that the conditions outlined
in subsections 6.l1.b.A - F limit the attéinment of one or more
specific water quality criteria. Variances shall apply only to the
discharger to whom they are granted and shall be reviewed by the
Board at least_ every three years. In granting a variance, the
requirements for revision of water gquality standards in 46 CSR
Series 6 shall be followed.

8.4. Site-specific numeric criteria. The Board may
establish numeric criteria different from those set forth in
Appendix E for a stream or stream segment upen a demonstraticn that
existing numeric criteria are either over-protective or under-
protective of the aguatic life residing in the stream cr stream
segment. A site-specific numeric criterion will be established
only where the numeric criterion will be fully protective of the
aguatic life and the existing and designated uses in the stream cor

stream segment. The site-specific numeric criterion may be
established by conducting a Water Effects Ratlo study pursuant to
the procedures outlined in EPAs_ "Interim Guldance on the

Determination. and Use ¢f Water-Effeg¢t Ratios for Metals" (February
1994); other methods may be used with pricr approval by the Board.
In adopting site-specific numeric criteria, the reguirements for
revision of water guality standards set forth in 46 C3SR 6 shall be
followed. ' )

§46-1-9. Establishment Of Safe Concentration Values.

When a specific water quality standard has not been
established by these rules and there is a discharge or proposed
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discharge intc waters of L= State, the use of which has been
designated a Category Bl, B2, B3 or B4, such discharge may be
regulated by the chlef where necessary to protect*State water
through establishment of a safe concentration value as follows:

§5.1. Establishment of a safe concentration value
shall be based upon data obtained from relevant aquatic field
studies, standard bicassay test data which exists in substantial
available scientific literature, or data obtained from specific
fests utilizing one (1) or more representative important specles of
aguatic life designated on a case-by-case basis by the chief and
conducted in a water environment which is equal to or closely
approximates that of the natural guality of the receiving waters,

9.2. Inh thcse cases where it has been determined
that there is insufficient available data to establish a safe
concentration value for a poliutant, the safe concentraticon value
shall be determined by applving the apprcpriate '
applicaticn factor as set forth below to the 86-hour LC 30 value.
Except where the chief determines, based upon substantial available
gcientific data that an _alternate application factor exists for a
pollutant, the £ollowing appropriate application factors shall be
used in the determination of safe concentration
values:

a. Concentrations of pollutants or .
combinations of pellutants that are not persistent and not
cumulative shall mnot exceed 0.10 (1/10) of the S6-hour LC 50.

jo ) Concentrations of pcllutants or
cormbinationsg of pollutants that are persistent or cumulative shall
nct exceed 0.01 (1/100) of the 96-hour LC 50.

8.3, ‘Perscns seeking issuance of a permit
pursuant to these rules authorizing the discharge of a pollutant
for which a safe concentration value is t¢ be established using
special bioassay tests pursuant to subsecticn 9.1 of this section
shall perform such testing as approved by the chief and shall
submit all of the following in writing to the chief:

a. A plan proposing the bicassay testing to be
perfcrmed. T :
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b, Sur' unricdic progress reports of the
testing as may be reguired by the chief.

C....A report of the completed results of such
testing including, but not limited to, all data obtained during
the course of testing, and all calculations made in the recording,
collection, interpretation and evaluation ¢f such data.

S.4. Bicassay testing shall be conducted in
accordange with methodolecgiss outlined. in the following
documents: U.S. EPA (Qffice of Research and Development Series
Publication, Metheds for Measuring the Acute Toxicity (EPA/600/4-
90/027F, August 1983, 4th Edition) or sShort Term Methods for
Estimating Chronic Toxicity of Effluents and Receiving Waters to
Freshwater Organisms (EPA/500/4-8%/001), March 18289; Standard
Methods for the Examination cof Water and Wastewater (18th Edition);
or ASTM Practice E 728-88 for Conducting Acute Toxlicity Tests with
Fishes, Macrcinvertebrates and Amphibians as pubklished in Volume
11.04 of the 1988 Annual . Bodk of ASTM Standards. Test waters
shall be reconstituted accoxrding = to recommendations and
methodologies specified in the previously cited references or
methedelegies approved in writing by the chief, ' '
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APPENDIX A

CATEGORY B-2 — TROUT WATERS

This list coritains krnown trout waters and is not intended to exclude any
waters which meet the definition in sSection 2.16.

River Basin

James River

LV ]

(]

'y

oy

ooy

P3
Fs
P3
P3

County

Monzce

Jefferson
Al

Serkeley

Eaxrdy

Stream

8outh Fork Potts Creek

Tewn Run

Reaxy Mazsh Run

Cpagquon Creek

Tuscarora <Crees [Ahcve Martinshurg)
Middle Creek {Azgove Route 30 Bridge;

Hartland Run
¥<i11 Run
Tillange Creek
¥eadow Branzh

T Flewing Springs Run (Axeve Hallteown)

. . Cartail Rusm L L

Evitt's Run
Big Bullskin Runm
Lcng Marsh Run

Cold Stream
Edwards Run and I:
Dillons Run

Lest River

Camp Branch

Lower Cove Run
Hozras Run

Forzh River (Abecve Rig)
Waltes Run

Trout Rul -

Troot Pond (Impoundment)
Warcen Laxe {Impoundment)
Rack Cliff Lake {Iszpoundsent)

ndmant

o

o

Mill Creek

Mill Run

Tumpling Creek

liorth Fork South 2ranch

figrth Fork Lunite Cresk

South Fork Lunice Creek

South MIll Creek (Above Hiser)
Spring Run

. _Hawes Run (Impoundzent)

Little Fork

South Branch [Above Nerin Fork)
Senena Creek

Lzuzel Fork

Big Run

Horth Fork Patterson Creek
Fort Ashby {(Impoundment)

Hew Creek

New Creek Dam 14 {Impoundment)
Mili Creen !Above Markwood)




tMenengahela Alvers
v

MC
M -
MC
MC
MC
puted
Me
MC
MC
Me
Mo
e
les
MC
He
HC
Hc
MC
MC
MC
MC
M
MC
MC
e -

MW
MW

MY

Little Xanawha River

LK
LR

Xanawha river

i B

#l

Menongalia-Marion

Menongalla

Earrxison
Lexis

Sarbour
—n

Tayler-darkeur

Presten
Rardelph
N "

YJpshur-RPandsiph-Lewis
Upshur

Upshur
Upshtr-Randelph

Upshur
Randelzh

Preston

Upshur

Upshur=Tewls

Brawxtcn

Webster
n

Whitedey Creek (Above Smithtewn)

HMorgan Run
Ceopers Rock (Impoundment)
Slaney Eollow

"Lalze> Run

Elsey Run

Saltlick freex
Suffale Creek

Woll Creek

Claver Run

Elxlick Run

Horsesioa Run

HMayweil Run

Fed Creex

Slip Eill Miil Branch
Themas Zark (Impoundment)

. Blazikwater. River (Ancve Davis)

Camp Five Run
Dry Fork (Azcve Qiter {roesek)

5lady Forik

Lavrel Fork

Gandy Creek (Rbove Whitmez)

Eagt TFork Glady TFork {(&bove € & P
Coopressor Statlen)

Shavers Ferk {Rhove Little Elack Fork)
Zhree Sgring =

.Spruce Xnobd Laxe !Imosundment)

PSeg Run {Pond)
Stonascal

Brushy Fork (Ebove Valley Furnaze)

Teter Creek Laks {Impoundment)

Mill Run

Tygars Lake Tailwazers {Ahove Route

19 Bridge)

Rearing Creek [Above Little Lick Sranch)
Tygart River (Bbove Huttonsville} ’

-ElXwater Forx
" 2ig Run

Right Fork Buckihiannen River
Buckhannen River {Abcve Beans Mill)
French Creex

Left Fork Right Forok

k Middle Fork River

Right Tor
Fork River [Above Cassity)

Middle

Rhine Creek

Left Fork-Right Fori Little Xanawha River)
Little Kanawha River ({(Abave Wildcat)

Sutton Reservelir

sutton Laxa Tailwaters {Above Route 238/5
Bridge}

Back Fork

Tesert Feork
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Raleigh

dichclas

"

Kicholas
Randolph-Websvar
Tayette

Nicholas

1

Greenkbrier
"

Graenbrier-Hicholas
n T

Gresnkrier .

Greenbrier-ficholas

Focahontas-wekbster-
Nizhelas
Focahonias

?ozahentas
Porahontas-wWezster

Raleigh
whmhars
Fayette
i3
Raleligh
Monree
r

ayettie

Mercer

Menree

_Honree

Greeabrier

1

T Greesbrier-Moncoe

Fall Run

_Laurel FTorzk

Lefi Fork Eolly River
Sugar Cresk
Zlk River ([(Abeve Webster 3Springs)

Lake (Impoundment)
Marsh Formx (Above Sundial)

Susmmersvilie Reservolr (Impeundment)
Summersville Tallwaters (Above Collisizn
Creek)

Deer Creek

Gauvley River (Abkcve Moust Coal Tipple!
Glade Creek

Hominy Creex

Anglins Creex

Blg rCleaxr Creek

Litcle Clear CreeX and Laurel R:zn
Meadow Creek

Wolf Creek

Cherry River

Laurel Creex

Korth Forkx Cherry River

Summit Laxe ! Impoundsment)

Scuth Fork Cherrv River

Cranberzy River

Tea Creek
Williams River {Above Dyer)

Glade Creek

Meadow Creek

Mill Creek

Laurel Jreek (Above Cotion Hill)
Pinch Creek

Rich Creex

Turkey Creex

Dunisup Creex [Dcwnstream from Earvey
Sewage Treatment Plant}

East River (Above Xelleysville)
Plgeon Creex

Laurel Creek

Kitchen Creex (hbove Gap Mills)

Culverson Cresk

Milligan Creek

Second Jreex [Ri. 215 Bridge to Nickell's
Miil) o

Torwh Fork Anthony Creex

Spring Creek

Anthony Creek {Azcva Big Draft)
Watcge Lake

Beaver LreeX

Xnapp’s Creex

Bills Creek

lorth Fork Deer Creek (&bove Reute Z8/5)
Deer Creex

sitlingten Creek

Stoney Creex

Swago CreeX

Juffalo Fork (Impoundment)

Seneca (Inpoundment)

Greenkbrier Fiver {Rbove Hosterwan,

West Fork-Greerbrler River {Abcve the




33T

Wycming

MoDowall

impoundment at the tannery’
Little River-Zast Fork
Littie River-West Fork
Five Mile Run

HMullenax Run

Abes Run

ny g

¥arsi Forkx
camp Creek

Pinnacle creex

Dry Forx (Above Canebrake)




APPENDIX B

This list contains known waters used as public water supplies and is not

intended to exclude any waters as described

River Basin County
Shenandoah River
3 Jelferson

Dotomac River
P Jeffersen

= "
3 "
? Berkeley

:,.‘t n

_'3 1

P "

P lfergan

P33 Hamoshize

283 "

ESB Eazdy

F3B Pendieton

_Ds'g rr

PSB Grant

3B "

B Grant

PIB Mineral

oHB "

PNB w
Monongahela River

M Mononéalia

M "

H Presicn

=4 Menongaliz

£ "

1 "

M Prasten

ot Preston

MC ¥onongalia

HC bhd

MC "

MC - 34

MC Presten

fylo) "

e "

.\'1[: _ "

MC Tucker

MC "

MC _ "

MC - "

Cperating Coamany

Charlestown Water

3-M Company

Shephezdstovn Water
Earger-s Ferroy wWater
DuPont Fotcmas River

Works

Serkeley Ccunty =SD
PSD
1la PSD

Jomnaey Water

Zeterkin Ccnfezence
Center

Moorelield Municipal
water

T.8. Naval Radio Sta.
Circleville Water Inc.

Mzuntain Top PSD
Petaersburg Municipal
Water

Island Creex Coal
Piedmont Municipal
Hater

Reyser Water

Fort Ashoy P8D

Morganiown Water Ccommi.
Morgantewn Osdinance
Works

Drasten County PSD
Blacksville § @I Mine
Loveridse Mine
Censolidazion Coal Co.
Mason Town Water

Fibair Inc.

Cheat Necxk PSD
Lakgview County Tlub
Unien Districk PSD
Cooper's Reck State
Pazk

Kingwood Water
Hopemount State Hosp.
Rowliesburg Water
Elb-ight

Pazsgns Water

Thomas Munizipal
Hamrick PB&D
douglas water System

in Section &.2.

Sourgce

Shenandesah River

Tuxkey Run
Pstemac River
EiZ Run
Potomag River

Le Feure sSpring
Quarry Scring
Speck Szring
fotomac Rivaer

Scuth Branch Potsmac River
Mill Run
3outh Fork River

Souath Fork River

Hor<h Fork of Souxh
Z2ranch, Poiomac Riverx
Mill Creek, Impzundment
South 3ranch, Potozac
River

o

rmpoundraent
Savage River, Maryland

Tew Creex
Laks

Colburs Qoeek & Monongahela River
Monongahela River

Ceckers Creek
Impeoundment
Impoundment
Impoundnent
Slogk Run

Impoundment
Cheat Lake
Cheat Lake-Lake Lymn
Cheat Lake-Lake Lymn
Izpouncrent

Cheat River

Snowy Creek

Feyser Run & CTheat River
Cheat River

Shavers & Elkx ZLiek

Forx

Thomas Reservolr

Dry Tork

Long Run




MC

Chio River

o] Zone
O "
a "
O 11
O 1
C T
O t
O e
O "
s} Zone
0 H
o tr
O T
o "
O e
o "
O rn

Tucker

Pegahontas

"

Randolph

darriseon

Harriscn
Tavlor
Sarbour

Randolph

1

Upshur

Hancock
Srocke

"
Ghio
Tyler
Pleasants
Cabel
Marshall
Wead

Marshall
"

Wetzel

Marshall
Tyler
Peddridge
Mason
Jackson

Davis wWater

Eambleton Water System
Canaan Valley Siate
Park

Cheoat Mt. Sewer
Snewshee Co. Water
womelsdeor? Water

Lumbarzort wWater
Clarkshurg water Bd.
Bridgepozt Muin. Water
Salem Water Board
West Milford Water
W.W. Water-wWeston
District R
Jackson's Mill Camp
West Fork River 28D
Kennedy ComDresssor
Station

Jane Lew Water Com:.

3el-Meadow Country
Clib

darrison Power Station
Oakdale Fortal
Reobinson Fort

Faizmont Water Comm.
Manningten Water
HMonengah Water Werks
Easterno Assoc. Ccal Corp.
Four $tates Water
Shinnsted Water Dept.
Grafion wWater

Phillippi Water
Bethlehen llines Corp.
Baelingtan Water Works

Elkins Municipal Water
Beverly Water

Valley Water
Eurttonsvilile Medium
Security Prisorn

Mill Creex Water

3uckhannon Water EBserd

Chester Water & Seawer
City oI Weirion

Wailrton Steal Diwision
Wheeling water
Sistersville Mun. Water
Pleasants Power Staticn
Euntingten Water Corp.
Mobay Chemizal Co.

"Z. 1. DoPent

Camercn Water

ligw Urindahana wWater
Systen

Pine Grove Water

Censolldated Ceal Ce.
Middlebourne Water
West Unicon Mun. Water
Hidden Valley Country
Ripley Water

6

Blackwater River
Roarzing Cresk
Blackwater River

Shavers Lake
Shavers Fock
¥okim Run

Jernes Run

west Ferx River
Cescons & Hinkle Creex
Deg Run

west Fork Riger

West rerk River

Irpoundment
West Fork River
wast Fork River

Hackers <Lreex
Laxs

West Ferx River
Impoundment
Impoundment

Tycact River
Izpoundrment

Tygart River
Izpoundment

Tygart
Tygast
Tygart R
Inpoundment

Tygart River & Mill Run
Lake

Tycar= River

Trgars river

Tygart River

Tygart River

r-Laxke

Mill <reex

Buckiaannon River

Onio River
Ohic River
Ohio River
This River
Chio Rivex
Chio River
Qnioc River
Chio River
Ohio River

Giass House Hollow
Wheeling Creek

Nerth Fork, Fishing Creek

Impoundmens

¥iddle Island Creex
Middle Island Creek
Lake/Impoundmenc
Mill Creex




(8]

O
%]
[+
iF
13
[S]

Little Xanawha

LK
X
=R

LR

LR
K

Kanawha River

HmH AR

oo

WA R A

]

Zocatalico

=
=

Ceal River

R

RC

Elk River

2he)

{
st

B &

!
0]

4

=iver

wayne

weesd
Calhoun
Gilzer

Braxton
Roane

Wizt

Rizehie
t

1"

Kazawha
"
Faveite
"

¥anawha
"

Tavette |

1
"

"

Fanawha
Rpahe

Kanawna
)

Lincoln

Soone
”,,

Raleigh
1t

Raleigh

"

2oone

. Raleigh

Bcune

Ranawha

"

Kanawha
ciay

Tt

Braxten

Wayne Municipal Water
East Lyvnn Laxke
Monterey Ceal Cso.

Claywood Park P3SD
Grantsville Mun. Water
Glenville Utility
Consoclidated Gas
Compressor

Burnsville water Wozks
Spencer Water

Elizaketh Wazex

Cairo Water
darrisvills Water
Fannshoro Water

3uffalc Water
Winfield Water
Scuth Putzam PED
Cedar Grove Waler
Pratt Water

Armstrong ©3D PC-KI-CO-EL

Fanawha Watex Jo.~-
Beazds Fork

Mid_land Trail 3chool
CTedar Coal Co.

Elkex Metalz Co.
Seepwater 25D
Kanawha Falls PS&D
W,V. Water-Mentgeormery

Sissonville PSD
wWalzton PSD

St. Albans VWater
Washington 7SD
Lingeln PSD

Coal River PsD
Whitesvwille 28D
Armeo Mine 10
hrmco Steel-tcate.
Stickney

Peabsdy Coal
Staeohens Lake Parx
W.V. Water-Madison Dist.
Van PSD

Consol. Cmal Co.

Water Ways Park

Clendenin Water

W.V., Water-Kanawha
valley District

rinsh PSD

Clay Wazerwecrks
Proscicus ZPSD
Flatwoods-Canoa Run 28D

-

Twalve Pole Creek
Zast Lynn Lake

Impcirdment

ttle Kanawha
ttle Kanawha
itzle Kanawha
teer Creek

Little Ranawha
Spring Creex &
Reservoir

Littie Xanawna

Korth Fork
Lorta Forx
Neorth Fork Eug

Cross Creex

Ecplar Fork &
Perlar Tork &
Ranawha River
Karawha River
Farawha River

Unnsmed Tributary Kana

River
Iozoundment |

. River
Kanawha River
Ranawha River
Fanawnha River

River
River
River

River
Rlver
hes Riwver

Crooked Craei
Crooked Creek

& Gum Ho

Pocatalico River
Sileott Fork Dam

Coal River
Coal River
Coal River
Coal River
Ccal River
Marsh Feork
Coal River

Ccal River
Lake Stepkens
Lizzle Ceal Ri
Zond Fork
Worknang Creek
Ceal River

L% River
Elk River
Elk River

E1R River

Vel




Gauley River

Hew riwver

%
patt

XK
53
7
B
X
jzer)

Bluestone River

Greecnbriex Riverx

Guyandotte River

QG
ol
jaje)
jule)

Wekster

Nicholas
AL

Wabster
Hichelas

Raleigh

winers

L1}
Greenbriesr
n

Poeaheontas

Cabell
Lincoln
--Logan
"

Sugar Creex PsD

W.V. Water-Jassaway Dist.
W.V. Water-suttcn Dist.
W.V. Water-Webster Springs
Hclly River State Park

ralgsville PsD
Summersville Water

Netile-Leivasy PSD
Cowen PSD
Wilderness PSD

Richweoeod Water

Ames Heights wWater
Mt. Hope wWater

Ansted Municipal Water
Fayetis Co. Park

New River Gorge Campground
Faverteville Water
Seckliey Water
Westmoreland <Ceal Co.

Jumping Branci-limitz
Bluestone Conf. Center
Pipestiem Staze Fark
Town of Athensz
Bluswell P32

Brazwell Water

Green Valley-Glenwoocd P3D
Xelly's Tank

W.V. Water Pripceton
Zashneat 2832

Pinnacle Water Assec.
W.¥, Water Bluefield

W.V. Water Einton

5ig 3end 23D

Alderscn Water Dept.
Renceverte Watar
Lewisburg Water

Denmar 3State Heospital
Water

City of Marlinton Watexr
Cags Scenic Railrcad
Upper Greenbrier EBSD
The Hermitage

Salt Rook PSD
West Hamlin Water
Logan Water Beaxd
Man Water Works

8

1k River
River
River

Gaunley River
Izscundment/Muddlecy
Creek

Jim Brapch

Gauley River

Anglins Creek &

Meadow River .
¥ozth Tork Chexry River

HMill Cregk
Irpounded Mine
{Surface)

Mill Creek
Impoundment
Impeundment
wolfe Creek
Glade Creex
Farley Sranch

Mo, Valley Zake
Bluestone Lake
-mEeundment

Impeoondment

Greenbrier River &
¥ew River
Greenorier River
Greenhrier River
Sraenbrier River
Greenbrier riverz
Gregnhbrier Rivex

Xnapp Creex
Leatherbark Creek
Greenbrier River
Greenbriar

Guyandotte River
Guyandotte Rrives
Guyandetie River
Guyandstite River




CHG
j=lte)
OMG
QNG

Blg Sandy Rivez

=]
s

m

BT
BST
BST -
BST
35T
3sT

Logan

"

Minge

T Wyoming
"

n

Raleigh

Cabell
hL

Putnam
"

Buffals Creek ESD

Crapmanville
Lcgan PSD

Silbery Water
Cgeana Water
Glen Rogers PSC
Pineville wacer

Ralelgh Co. P3D-Amigo.

"Miiten Water Works

Culloden PSD
Hurricane Municip
Lake Washingtan P

Xengva Municipal Watero

Fort Gay Water

Rernit Water
Hatewan Water

A & B Qeal Ce., In=
Williamson Watex
City of Welch

city of Gacy

Buffale Creek/
MinesWells
Guyandotte River
whitman Creek/
Guyandotte River
Guyandcite River
Laurel Fork
Izpoundment
Pinnaszle Coeek/
Guyandctte River
Tomey Creak

Guvandotta Rivar
Indian Tork Czeek
Izpoundment

Laxe Wasghingtsn

Bilg Sandy River
Tug Fork

Tug Fork
Tug Fork
Impoundmens
Impotundment
Impouttdment /Hells
Izgoundment/H4




This list

described in Sestion 6.5.¢.

River Basin

Monongahela River

M
M
te
Poiomas
chis River
O - Zone I
O e " _
o 11 "
o i n
O t "
o " "
> " "
O " "
K
R
¥
K
®

County

Monecngalia
Marion

Presten |

. Pleasants
had

Mason
"

tr

FPutinam
Fanawha

APPENDIX C
CATZGORY E-3 - POWER PRODUCTION

Statien Name

Tert Martin Power Statison

Rivesville Station

Alhright Station

Mt. Storm Power Station

Eannikal {Hydzo)
Ramer
Mitchell
fleasants Station

Philliy Sporn Plan
Ravine {(Hyd-o)
Meunzalneer

Marmet
Lendon
Rarnawha Rive.
John E. Ames

Winfield
{
(

10

centains kneown_ power produgtion fasilities and

is not

intended o exelude any waters

Cperating Ceompany

Mencnganela Power
HMoncnganela Power

Monongahela Powsr

Virginia Electric
Power Qompany

Chic Power
Chic Power
Ohio Pawer
Moncngahela Power
Moncngakela Power
_Central Operazing
Chic Power
Appalachnian Power

2cwer
fower
Power
Appalachian Pewer
Appalachian Powsr

&s




CATEGORY C

APPENDIX D

WATER CONTACT RECREATICN

Thisg list contalns waters known to be used for water contact recreation

igs not intended Lo exclude any waters as described in

River Basin

Strean Code

Shenandoan

Pcocmac

Scuth Eranch

Nor<nh Brasnch

Moncngalia

Cheat

Chie

m

oo
L
[ie)

g
h Ut iy tn
td

oy N v
'
[F -

]

[§]

bl
1

d
Dt
)
(LSS

MW
Mw-18

Stream

Stenandcanh River

Zetemas River
" "

Sleepy Creek &
Meadow Branch
faorth Fork of
Indian Run

South Branch of
Totcmac Rliver
T r
e L)
Eawes Run
Spring Run
Koril Fork South Braneh
Fotomac River

Branch of

Lomas River

Tork

erson Creek

Cresk

ney River-M:i. Storm

oz
0
(Y]
ol
3 o

v 00
"
f of
=

o5

I'4]

o
o
pad

]

O oL
1]
St
O

¥
0

apen River

Cheat Lake/Cheat river
Alpire Lake

Cocpers Reck Lake/
QuaIry Run

Big Sandy Creek

Shavers Fork

Middle Fozk River

West Fork River
Steneccal Creek/
Stacecsal Lake

Onie River

Beech Forik of
Twelvepelie Creek/3eech
Tork Lake

East Forx of
Twelvopsla Cresk/Zast
Lynn Lake

Fourpole Creeq

11

Section 6.4.
cLunty

SJefferson
cellerson
Hampshire
Berzeley

Mergan

Berkeley

Mergan

i
4
[T

i

FHampshire

Mongngalia/Preston
Preston
Mencngalia

Preston
Randolph

Barbour/Randolph/
Upshur

Barrisco
Lewls

rooza/Cakell/
Hancoek/Jachkhson/
Yarshall/Mascon/
Chic/Pleasants/
wyiern/Wayne weed/
wetzel
Wayns

wWayne

Cabell

and




0-21 Jld Town Creexr/ Masson
MeClintic Fonds

CHMi Middle Isiand Cresxk/ Doddridge
Cxvstal Lake

43

fole} Guvandotie River Cabell
aG ) —-. Guyandotte River/ Wyoming
R. D. Bailiey Lake
[nlent HMud River Cabell
Litile Tanawha LR Lit:le RXanawha River/ Braxton

Surnsvilie Lake

Kanawia X Xanawha River Fayetie /Ranawha/
Maszn/Putnan
x-2 Unnamed Tribcotary Mason

Xrcdel Lake

RC Coal River Xanawha
KC-45-9 Stephens Branch/ Ralel
Lake 3+tephens

K= Elk River . Kanawha/Zlay/
Eraxzcn/Welster/
Randelph

¥E Sutton laxe Traxtcn

B Hew River ravetie/Raleigh/
LTTers

KN-26-F Little Beaver Creek Ralengh

KNG Greenbriér River

THGE=23-E-1 zittle Devil Creek/ Monzoe
Moncave Lake

FNG-23 . Anthouny Creex Greenzrier

FNG-23-P Meadow Creek/ . Greenbrier

Lake Shecwood

e Tuestone River/ Summers
Bitrestone LaKe

X3 Gauley River Wehster

xS Gauvley Riwver/ ¥igholas
Summersville Lake

EGW Wiiliams River Webster

12
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ATTACHMENT A

Federal Register / Vol 80, No. 56 / Thursday, Niarch 2o, 1‘395 /. Rules and Qegulauons 15393
TABLE 3 —W:S“'EH QuALITY CRITEF&..—« rom PROTECTION OF HUMAN HEALTH—Continued
HNV £ HCV (pgit)
Chamical {ng/l) g
Drinking | Nendrinking | Drinking | Nondnnking
THCRICTOGIIPIENG rercceveerss s isrsenncosscesessssssseessnesessecesssrsssaresssssseasons 2.9E1 8.7E2
! lnciudas methylmercury.
TABLE 4.—WATER QUALITY CRITERIA I‘:nt;&mcene Elnc‘losulfan: Ltl\}odan
TION OF WILDUFE abmony alpha-Endosulfan
FOR PROTECTIO imbzmc beta-Endosuifan
teri 30astos Endosulf; 1fat
Chemicai %ﬂ;ffl 1,2-Benzanthracene; benzlajanthracene Eﬁd_f;u an suliate
genz,g_z‘z.e Endrin aldehvde
00T and metabolites .awevccivnees 1.1E-5 B:ifoc[l;?;mue 3,4-benzopyrene Ethvibenzene
Mercury (:nciudmg 1383 3,4-Benzofluoranthene: Fluorantl:lene
ﬂ"}’!mefw"y) benzc[bjﬁu thene Fluorene; $H-fluorene
PCBS (£1a88) i | 7.4E=5 eraninen Fluoride
23,7,8TCOD worrrerrccrsccnecsson | B1E=S 11,12-Benzoflyoranthene: Guthi
benzc[klﬂuoram.hene utaleon
1.12-Benzopervlene; beazolghijperyiene Heptachler

TABLE 5. —POLLUTANTS SUBJECT TO
FEDERAL, STATE, AND TRIBAL
REQUIREMENTS
Alkalinity
Amrmonia
Bactaria
Biochemiczl oxvgen demand (BOD)
Chlorine
Color
Disselved oxygen
Dissclved solids
pH
Phesphorus
Saiinity
Temperature
Total and suspended solids

bidity

TABLE &. —-POLLUTA.N‘TS OF INITIAL Focus
IN THE GREAT LAKES WATER QUALITY
INITIATIVE
A, Pollutants that are bicaccumulative

chernicals of concern (BCCs): .
Chlerdane
4,4-DDD; p,p-DDL; 4,4"-TDE; p,p-TDE
4,4-DDE; p,p"-DDE
4,4-DODT; p,p~-DDT
Dieldrin
Hexachlorobenzens
Hexachlorobutadiene; hexacklore-1, 3-

butadiene
Hexachiorocvelchexanes; BHCs
alpha-Hexachlorocyclohexane; zlpha-BHC
beta-Hexachlorocyclohexane; beta-BHC
delta-Hexachlorocyclchexane: delta-BHC
Lindane; gamma-hexachlorocyclohexane;

gamma-BHC
Mercury
Mirex
Cctachlorostyrene

PCBs; paivchlorinated biphenyls

Pentachlorobenzenes

Photomirex

2,3,7,.8-TCDD: dioxin

1,2,3,4- Teu—achlorobenzene

. Pollutants that are not bicaccumulative
chemicals of concern:

Acenaphthene

Acenaphthylene

Acrolein; 2-propenal

Acrylonitmile

Aldrin

Aluminum

Beryilium
Bis(2-chioroethoxy) methane
Bis(2-chloroethyl) ether
Bis(2-chioroisopropyl) ether
Bromoferm: Tibomemethane
4-Broraepheayl phenyl ether
Butyl benzyl phthalate
Cadroium
Carbon tetrachloride; tetrachloromethane
Chlorobenzene
p-Chloro-m-cresol: 4-chiore-3-
methylphenol
Chlorodibromomethane
Chlorethsane
2-Chleroethy] viayl ether
Chloroform; trichloromethane
2-Chloropaphthalene
2-Chlerophenol
4-Chlerophenyl phenyl ether
Chlerpyrifos
mium
Chrysene
Copper
Cyanide
2,4-D; 2,4-Dichlorophenoxyacetic acid
DEMP; di(2-ethylhexyl) phthalate
Diazinon
1,2:5,5-Dibenzanthracene;
dibenz{z hlanthracene
Dibutyl phthalate: di-n-buty! phthalate
1,2-Dichlorobenzene
1,3-Dichlorcbenzene
1,4-Dichlorobenzene
3.3-Dichlorobenzidine
Dichlorchromomsthane;
bromedichlaromethane
1,1-Dichlorcethane
1,2-Dichloroetbane
1.1-Dichiorsethylene; vinylidene chloride
1,2-trans-Dichloroethylens
2,4-Dicnlorophenol
1,2-Dichloropropane
1,3-Dichicropropens; 1,3-
dichloroprapylene
Diethyl phthalate
.2,4-Dimetayighenc; 2,4-xylenel
Dimethyl phthalate
- 4,6-Diniro-o-cresol; 2-methyl- 6-
dinitrophenol
2,4-Dinitrophencl
2,4-Dinirotoluene
2,6-Dinitrotoluene )
Dioctyl phthalate: di-a-octyl phthalate
1,2-Diphenylbydrazine

Heptachlor epoxide
Hexachicrocyclopentadiene
Hexachloroethane
Indeno(1,2,3-cdlpvrene; 2.3-0-phenviene

pyTene

Isophorone

Lead

Malathion

Methoxychlor

Methvl] bromide; bromomethane
Methyl chloride; chloromethane
Methyvlene chloride; dickloromethane
Napthalene

Nickel

Nitrobenzene

2-Nimophenol

4-Nitrophenol
N-Nitrosodimethylamine
N-Nitrosediphenylamine
N-Nitrosedipropylamine; N-nitrosodi-n-

propylamine

Parathion

Pentachiorophenol
Phenanthrens

Phenol

Iron

Pyrene

Selenium

Silver
1,1,2,2-Tetrachloroethane
Tetrachloroethylene

Thallium

Teluene; methylbenzene
1.2,4-Trichlorobenzene
1.1,1-Trichloroethane
1,1,2-Trichloreethane
Trichlorcethylene; trichlorsethene
2,4,6-Trichlorophencl

Vinvl chloride; chloroethyiene;

calorcethens

Zinc

Appendix A to part 132—Great Lakes Water
Quality Initiative Methodologies for
Developments of Aguatic Life Criteria and

Values
Methodology for Deriving Aquatic Life
Criteria: Tier I

Great Lakes States and Tribes shall adopt

provisicrs cansistent with (as protective as)
this appendix.
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The
West Virginia Mining and
Reclamation Association

1624 Kanawha Blvd., E, Charleston, WV 25311

amd the
West Virginia Coal
Assocliation

1301 Laidley Tower, Charleston, WV 25301
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comments in response to

The Proposed Legislative Rule
(Water Quality - Five Mile Rule)
46 CSR Series 1,

Division of Environmental Protection,
Environmental Quality Board




WVMRA & WVYCA comments in rasponse to the
Pr Legislative Rule, {(Water fity - Five M |
j ivision of Environmental Pr i nvironmenial

Page 1of2

I. ABOUT THE PUBLIC COMMENT OPPORTUNITY:

A. OUR REPRESENTATION:

The West Virginia Mining and Reciamation Association and the West
Virginia Coal Association represent over 400 coal producing companies
and associate member companies who provide products and services {0
the coal industry. Our comments on this proposed regulation are on behalf
of all of the members of the WVMRA and the WVCA.

B. OUR APPRECIATION FOR THIS OPPORTUNITY:

We are grateful for the opportunity to offer commenfs on this proposed
legisiative rule.

II. BACKGROUND ON THE WEST DIRGINIA COAL INDUSTRY:

The coal mining industry in West Virginia produces hundreds of millions
of tons of high quality coal for domestic and foreign use as an energy
source for the production of electricity, steel and a host of other
applications. Employment directly in West Virginia mines and indirectly in
the mining support irades and the hundreds of millions of doliars of taxes
generated by coal related sources are the economic backbone of the
Mountain State.

A recent study found that one out of every ten payroli dollars in West
Virginia comes from the coal industry. 1t was further revealed that one of
every three business tax dollars being collected by the State comes directly
from the coal industry.

Every influence which alters the production of West Virginia coal
changes the fragile competitive balance between coal mines here and
coal mines in other coal producing states and other nations. Therefore,
changes in the governmental regulations affecting this industry must be
made with the potentiai negative impacts of those changes foremost in the
minds of those considering such changes.
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I11. OUR COMMENTS RBOUT THE PROPOSED LEGISLATIVE
RULE: : B

Much of this proposed new language is welcomed, since it eliminates
some unnecessary language relating to the five mile reguirement.
However, we still have some areas of concern in this latest drait rule.
Piease consider the following before publishing the final rufe prior to
legisiative consideration:

A. We recommend Section 5.2.c. be deleted, since there is no clear
definition of “bioaccumulative pollutant”. Further, there do not appear to be
any federal EPA requirements prohibiting mixing zones for
bioaccumulatives.

B. If a discharge is greater than five miles from an existing public water
source, then the new rule should not require that Category A criteria be met.
This is unnecessary and not required by federal standards.

C. This new rule should only apply to discharges iocated near public water
supplies that exist today. Companies cannot make large outlays of capital
investment now, only to find themselves unable to operate in the fuiure as a
result of having a new public water supply superimpesed upon them.

1., SUMMARY:

We agree generally with the legislative rule as proposed by the Division
of Environmenta! Protection and we hope you wili consider these comments
for improving the rule.

We may offer additional comments on this rule prior to action by the
iegislature.

Again, we are grateful to Environmental Quality Board for providing this
oppertunity for comments and amendments.

(end of comments) //0 g )
. l

(no attachments)




leasing. Such program shell include, but sboll not be lim!
tivities to identify, select, and classify those areacs throu
United States that have a high potentizl for hot dry
mal energy production and activities to develop gnd di
formation regarding the utilization of such areas fgf hot dry rock
enerzy production. Such information may includefinformation re-
garding field test processes and technigues for assyring that kot dry
rock geothermal energy development projects developed in an
economically feasible manner without adverse dnvironmental conse-
guences. Utilizing the information develc &y the Secretary, to-
gether with information developed in co tion with other related
programs carried out by other Federal ageficies, the Secretary, acting
through the United States Geological Zurvey, moy also enter into
contracts and cocperative agreementy’ with ony public or privcte
entity to provide assistance to any spch entity to enable such entity
to carry out additional projects with respect to the utilization of Aot
dry rock gecthermal energy resofrees which will further the pur-
poses of this section.

(5) AUTRORIZATION OF ABPROPRIATIONS.—There are cuthorized
to be cppropriated such surnfs as may be necesary io carry out this
section.
SEC. 2502, HOT DRY ROCK/GEOTHERMAL ENERGY IN EASTERN UNITED

The United Statey Geclogical Survey, in collaboration with the
Sezretary of Energy, fShall convene o workshop of interested govern-
menta! and privetd parties to discuss the regional potential for kot
drv rock gectherplal energy in the Eastern ﬁi:ed States, The pur-
pose of the workshop shall be to review the status of recovercbility
of hot dry energy in the Eagstern United Stctes and io deter
mine what géologic, technological, and economic obstacles need to be
overcome if make the utilizotion of hot dry rock energy feasible. The
workshop/shall be convened within & months after enactment of this
the United States Geological Survey shall submit a report

within € menths after the workshop containing @ sum-
of the findings and conciusions of the worzshop.
SEC. 2502 COAL REMINING.

(e} Mobpreicarion oF ProrIsrTion.—Section §10 of the Surfece
Mining Control and Reclamation Act of 1977 (30 US.C. 1260} is
amended by edding the following new subsection ct the end therecf:

“e) MoDIFICATION OF PROHIBITION.—Afler the daie of enosi-
ment of this subsection, the prohibition of subsection (¢) shall not
epply to ¢ permit application due to any volation resuiting frem an
uncnticipeted event or condiiion at @ surface cogl mining operation
on londs eligible for remining under ¢ permit held by the person
maring such application As used in thils subsection, the term ‘viocia-
ton' hos the same meaning as such term has under subsection (o).
The quthority of this subsection and section S15(bX20XB) shall ter-
minate on Septemnber 50, 2004.7.

(&) Pzrioc oF RESPONSIBILITY.—Section S15(6x20) of the Sur-
face Mining Control and Reclamation Act of 1977 (3¢ USC
1255(0X20)) 1s amended as follows:

(1) Insert "(A)" after “(20)".
(2) Add the following new subparagraph at the end thereof:

e e e et e e et S T

e S e et '
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“B) on lands eligible for remining cssume the responsibil.
ity for successful revegetation for @ period of two full years cfter
the lzst yecr of aqugmented seeding, fertilizing imgclion, or
other work in order to assure compliance with the cpplicable
standerds, except in these arecs or regions of the country where
the annual cverage precipitation is twenty-siz Inches or less
then the ppercior’s assumption of responsibility and liability
o]l be extended for a period of five full years after the last
year of ougmented seeding, fertiiizing, irrigation, or other work
in ¢rder to assure compliiance with the coplicable stendords.”,
e} DerFINITIONS.—Section 70] of the Surface Mining Control

and Reclamation Act of 1977 (30 U.S.C. 1291) is amended by strik.
ini:h.e period at the end of perograph (22) cnd inserting ¢ semi.
colon tn lieu thereof, and by adding the following new pocrogrophs
gt the end thereof: .

“(33) the term ‘unantcipated event or condition’ as used in
section 51(e) means an event or condition encountered in ¢ re.
mining operation that wes not contemplated by the applicable
surface coal mining and reclamation permit; end

“(24) the term ‘lands eligible for remining’ means those
lands that would otherwise be eligible for expenditures under
section 404 or under section J02(gXi)."

(d) Ericieiirry.—Section 404 of the Surface Mining Control
aend Reclemetion Act of 1977 (30 U.E.C. 1284) is arnended by adding
the following new sentence at the end thereof: “Surfece coal mining
operations on lands eligible for remining shall not affect the elizi-
bility of such lends for reclamation and restorciion under this Hitle
after the relense of the bond or depesit for any such operotion as
provided under section 518. In the event the bond or depesit for o
surfoce coal mining operction on lends eligitle for remining is for-
feited, funds availoble under this title moy be used if the amount of
such bond or deposit s not sufficient lo provide for adequate recla-
mation or abaternent, except tha! If conditions warren! the Secre-
lary shall immedictels exercise his cuthority under section 410.7.

{#) ABanpoNED CoALl RzrUse Sirrs.—(1) Notwithsiending cny
other provision of the Surfoce Mining Control and Reclamaton Act
of 1877 to the controry, the Secretary of the Interior shall within
one year after the encctment of this Act, publish propesed regula-
tions in the Federnl Register, and gfter opportunity for public com-
ment publish final regulctions, establishing environmental proiec-
tion performance end reclamgtion standords, and separcle permit
systems appliceble to operstions for the on-site reprocessing of aban-
doned coal refuse and operations for the removal of cbandoned coal
refuse on lands that would otherwise be eligible for erpenditure
under section 304 and section J02(gk4) of the Surfoce Mining Con-
trel and Reclemation Act of 1877,

{2) The standerds and permii systems referved o in parogroph
(1) shall distinguish between those opergtions which reprocess cban-
doned coal refuse on-site, and those operutions which completely
remave abandoned cocl refuse from a site for the direct use of such
coal refuse, or for the reprocessing of such coal refuse, ot arother
location, Such standards cnd permit systems shall be premised on
the distinet differences between operctions for the on-site reprocess-
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irg, and operctions for the remoucl of abeandened coal refuse and .
other types of surfoce coal mining operations. . '

(5) The Secretary of the Interior may devise a different standard P
than any of those set forth in section 515 and section 518 of the Sur- :
face Mining Control and Reclamation Act of 1977, and devise a sep- |
arcte permit svstem, if he determiines, on o standard-by-standerd }
basis, that a different standaord may focilitale the on-site reprocess- :
ing, or the removc!, of abondoned coal refuse in a manner that
would provide the same level of environmental protection cs under
section 513 and section 316.

(4) Not later than 30 days prior to the publication of the pro-
posed regulations referred to in this subsection, the Secretary shall
submit a report to the Committee on Interior and Insular Affairs of
the United States House of Representatives, and the Commitier on
Energy and Natural Resources of the United States Senate contain-
ing ¢ detailed description of any environmental protection perform-
crnee and reclamction standards, and separale permit systems, de- .
vised pursucnt to this subsection. :
SEC 2504, SURFACE MINING ACT IMPLEMENTATION. KR

{a) Svasipence.~—(1) Title VII of the Surface Mining
and Recigmation Act of 1377 (30 US.C. 1291 and folpwing)
emended by adding the following new section at the
“SEC 20 SUBSIDENCE. }

“(a) REQUIREMENTS.—Underground coal mini \L
ducted cfter the date of enactment of this section
each of the following reguirements:

“t1}) Promptly repair, or compensaieffor, material damage t
resulting from subsidence coused to gty occupied residentic! b
dwelling and structures related thereto, or non-commercicl o
building due to underground coal péining operctions. Repair of ’
demage shall include rehcbilitatigh, restoration, or replacement

lated thereto, or non-comme { building. Compensation shall
be provided to the owner offthe damaged occupied residential
dwelling and structures feicted therelo or non-commercial
building end shall be i
value resulting from ¢

fie full amount of the diminution in

subsidence. Compensation may be ge-
complished v the pufchese, prior to mining, of @ noncancella-
bie premium-prepaicl insurance policy.

“(2) Promptly feplace any drinking, domestic, or residential
water supply frof a well or spring in existence prior to the ap-
plication for g surface coal miring and reclamction permut,
which has bedn affected by cortamination, diminution, or inter-
ruption resyliting from underground coc! mining cperations.

Nothing in thds section shall be construed to pronibit or interrupt
undergroung/coa! mining operctions.

“(b) REGULATIONS. ~—Within one year afier the date of enaetment
of this s¢ftion, the Secretary shall, gfter providing notice cnd appor- I |
tunity for public comment, promulgate final regulations to imple-
ment fubsection (ol",
2XA) The Secretary of the Interior shall review existing reguire.
ts r '1ted to underground coal mine subsidence cnd netura! gas ‘
P oleum pipeiine safety. Such review shall consider the fol- '

i
of the damaged occupied -residepfial dwelling and structures re- ;j
|
?
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ENROLLED

COMMITTEE SUBSTITUTE
FOR

COMMITTEE SUBSTITUTE
FOR

Senate Bill No. 287

(SENATORS WOOTON AND LOVE, original sponsors)

[Passed March 11, 1595; in elfect ninety days from passage.]

AN ACT to amend and reenact section four, article three,
’

chapter twentyv-two-b of the code of West Virginiza, one
thousand nine hundred thirty-one, as amended, relating
to environmental quality board rule-making authority;
authorizing the promulgation of procedural rules
granting site specific variances for water quality stan-
dards for coal remining operations; providing minimum
requirements for procedures for granting variances;
granting variance without requirement of best available
technology and best professional judgment prohibited;
granting variance without demonstration of potential for
improvement prohibited; and granting variance if
degradation will result prohibited.

Be it enacted by the Legislature of West Virginia:

anmam -
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Enr. Com. Sub. for Com. Sub. for S. B. No. 287] 2

That secticn four, article three, chapter twenty-two-b of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

ARTICLE 3. ENVIRONMENTAL QUALITY BEQARD,

§22B-3-4. Environmental quality board rule-making author-

1
2
3
4
=
6
7

[+9]

8
10

11
12
13
14
15
16
17

18
19
20
21
22
23
24
25
26
27
23
29
30
31

ity.

(a) In crder to carry out the purposes of this chapter
and chapter twenty-twe of this code, the board shzll
promulgate legislative rules setting standards of water
quality applicable to both the surface waters and
groundwaters of this state. Standards of quality with
respect to surface waters shall be such as to protect the
public health and welfare, wildlife, fish and aguatic life,
and the present and prospective future uses of such
water for domestic, agricultural, industrial, recreational,
scenic and other legitimate beneficial uses thereof.

{(b) Except for the alternate procedures provided for in
subsection (c) of this section, the board shall promulgate
legislative rules setting water quality standards in
accordance with the provisions of article three, chapter
twenty-nine-a of this code and the declaration of policy
set forth in section two, article eleven, chapter twenty-
two of this code.

{c¢) The board may grant site specific variance only for
remined areas of coal remining operation from the
standards of water guality set forth in legislative rule
46-C3R-1, et seq,, setting standards for iron manganese
and pH prior to the issuance of 2 naticnal peollutant
discharge elimination system (WNPDES) permit by the
division of environmental protection in accordance with
33 USC Section 1311{p) of the federal Water Pollution
Contro! Act. The standards established in the variance
will exist for the term of the NPDES permit. The board
will promulgate procedural rules on granting site
specific coal remining variances in accordance with the
provisions of article three, chapter twentv-nine-a of this
code on or before the first day of July, one thousand nine
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3 [Enr.Corm. Sub. for Com. Sub. for S. B. No. 287

hundred ninety-five. At a minimum, the procedures for
granting or denying a remining variance will include the
following: A description of the data and infermation to
be submitted to the beard by the applicant for such
variance; the criteria to be employed by the board in its
decision; and provisicns for a public comment pericd and
public hearing prior to the board’s decision. The beoard
may not grant a variance without requiring the applicant
to improve the instream water quality as much as is
reasonably possible by applying best available technol-
ogy economically achievable using best professional
judgment which requirement will te included as a
permit condition. The board may not grant a variance
without a demonstration by the applicant that the coal
remining operation will result in the potential for
improved instream water quality as a result of the
remining operation. The board may not grant a variance
where the board determines that degradation of the
instream water quality will result from the remining
operztion.

(8) No rule of the board may specify the design of
equipment, type of consiruction or particular method
which a person shall use to reduce the discharge of a
pollutant.
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PUBLIC LAWY 100—d [H.R. 1]; February 4, 1987

WATER QUALITY ACT OF 1887

Fur Legislative HHistory of Act, see p. 8,

AN AL TS amand the fadaral YWater Mailvtlen Cantr Act te pravids for the ronawed of the qualiny
af the Kallan's watery, snd for sthar purpasse '

Be (i enacted by the Sencte and House of Representatives of the
United States of Americe In Congress assemblec, Watar .og:?my

HECTION ). SHORT TITLL; TABLE QF CONTENTS; AMENDMENTS TO FED.

Act of

Exal WATER POLLUTION CONTROL ACT: DEFINITION OF
ADMINISTRATOR,

{a) SHORT Tz —This Act may be ¢itad as the "Water Quality 33 UsC 1251
Act of 19877, Dste.

(b} Tasiz oF CoNTENTS.—

fec. 1. Shom title; table of contents, amendments W0 Federsl Weter Pollutien Con-

rol Act, definition of Adminiatrator.

Sec. 2. limitation on paymenta,

FRETERY  XAERY

FEXPEEEE

HeS
Il
it

SRR IR RS

TIILS | ~AMENDMENTS TOTITLE |

. Authorizalives 6f apprepnatisns,

Small fiows clearinghous,

. Cheshpeake Bay,
, Greal Lakes
. Research on ¢Tecta of pollutants

TITLE U—CONSTRUCTION GRANTI AMENDMENTS

. Time limil vn rewolving caraun dlsputes.

Federul sty

Agreement on eligible comta.

Daagnsbuild prosects,

Grant oonditiony; User chargw oo lowncome residential users,
Alletmen: formula

+

. Rural set agide.

innovetve sid aliemetire projecia
Regonal organmimation funding,

. Marne C50's and catusmce

. Authuraebon fur coudtructian gTants,

2 State watar peliution conwrs! revolving funda
. Imprevement prejeca,

- Chicago tunnel and remorvair propst,

. Ad valsrem wx dedicmtign.

TITLE Ul=STANDARDS AND ENFORCTMENTS

1. Compliance dates
. Madificatian for nencwnventivnal poligtants

ints marine watars.

o, 10
. Filing daadiine (or {reatment works modification. .
. Innovative technology compliancy desdlinem for direct dischargvrs
~

Fundamentally differeat faciors

. Toal remining operations

Individua) eon:rol sirateqien for oz pollutanta
Pretrvatinent itandarts

. lespection 1ad entry.

. Marina sanitation devices.
v ;

. Cnminel peualiiee,

lvil penallios.
Adminstrative panaltips,
Clesn lxkow

101 3TAT. 7
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#sing applications for
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cted by the Adminis
[ inte a special fund of
riated Services' which
10 carry out activities
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RUCTION . —Nothing in

? permit the discharge
Gavigable waters,

WATER QUALITY ACT

{B) to affecs the procedures and standards applicable to
the Administrator in issuing permits under paciion
402(aX1xB) ¢f the Federal Watar Pollution Control Act, and

(C) to affect the authority of any State to deny or condi-
tion gertifieation under section 401 of such Agt with respect
to the issuance of permils undar section 402(aX1XB) of such

Act,
GEC, 307, COAL REMINING QPERATIONS,

Section 301 is armended by adding at the end thereof the following:
“(p) MooiFien PoaaiT Fror Coat Resinine Openationg.—

“(1) [N cENREAL —Subjest to paragraphs (2) through (4) of this
subsection, the Administrater, or the State in any case which
the Stata has an approved permit program under section 402(b),
may issyge a permit under section 402 which modifies the
requirements of subsection (bXZXA) of this section with respect
to the pE level of any pre—existing discharge, and with respect
ta preexisting discharges of iron and manganese from the
remined area of any ¢oal remining operaticn or with respect to
the pH level or level of iron or manganese in any preexisting
dissharge affected by the remining operation. Such modified

uirements shall apply the bes: avaijable technolegy econemi-
cally achievable on & caseby-case Drnais, using best prefessional

Judgment, to set specific numerical effluent limitations in each
permit.

"(2) LiMrraTions.—The Administratsr or the State may enly
issue a permiz pursuant to paragraph (1) if the applicant dem.
onstrates to the satisfaction of the Administrator or the State,
as the ¢ase may be, that the coal remining operation will resuit
in the potential for improved water quabity from the remining
operation but in no event shall such a permit allow the pH level
of apy discharge, and in no event shall such 2 permit allow the
discharges of iron and mangancse, to exceed the levels being

" discharged from the remined area before the coal remining
cperation begins. No discharge from, or affectad by, the
remining operation shall exseed Stats watsr gquality standards
establishaed under section 303 of this Act,

"“13) DeriniTioNs. ~Faor purposes of this subsection—~—

"(A) Ceal REMINING OFERATION.—The lerm ‘coal
remining operation’ menns a coal mining operation which
beging aiter the date of the enactment of this subsection at
& site on which coal mining was conducted before the
eiTective date of the Surface Mining Control and Reclama-
tion Azt of 1877,

"(B) REMmingD aREsa~—The tzrm ‘reamined area’ means
enly that area of any coal remining operation on which coal
mining was conducted before the effective date of the Sur-
face Mining Control and Reclamation Act of 1977, ~

() PRE-EXISTING DISCHARGE.~—The term 'pre-existing dis-
tharge' means any discharge at the time of permit applica-
tion under this subsection.

"14) APPLICABILITY OF STRIP MINING Laws.—Nothing in this
subsection ahall afTect the application of the Surfaee Mining
Control and Reeclamation Act of 1277 to any coal remining
oplg;::.ion. including the apglication of such Act to suspended
solide.”,

101 8TAT. 37

Pl 1004
Hee, 307

3 USC Iz

33 USC 1341,

Ance, p 8L,
State and local

government.
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goevernmenta

33 USC 2
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DEPARTMENT OF COMMERCE, LABCA & ENVIRONMENTAL RESOURCES
DIVISICON OF ENVIRONMENTAL PROTECTICN

Cerrerrex

10 McJuricn Read ~
Gasion Caperis Nifre, WY 25143-2508 D O Catagran
Jotn M. Bansea Nm&.s;mer
Cabinat Sacratary Cepurty Dt
WEST VIRGINIA

NATIONAL POLLUTANT DISCHEARGE ELIMINATION SYSTEM
WATER POLLUTION CONTROL PERMIT

NPDES PERMIT NO.: WV0024871 ISSUE DATE: January &, 1994

ARTICIEZINO.: §-2018-83 EXPIRATION DATE: Jaunuary 6, 199¢

SUBJECT: Remining T

SUPERSEDES: N/A EFFECTIVE DATE:. N/A
LOCATION: Davis Tucker Monongahela
(Cry) (County) (Drainzge Basin)

TO WHOM IT MAY CONCERIN:

This is to certify that Buffaio Coal Compaxy, Irc.
Post Office Box 282
Bayard, West Virgmia 26707

is hereby granted a West Virginiza NPDES Water Pollution Control Permit to:
open and operate the Garzmer Surface Mine, which is to remine an abandeoned surface
onne, and daylight an shandoned deep mine in the Upper Freeport Coal Seam, and
discharge ireated water into Beaver Creek ar Blackwater River of the Cheat River of the
Momongahela River,

This permit is subject to the following terms and conditions:

-- The effluent limitations, monitering requirements and other conditians set
forth in Section A, B, C, and D,

y
L= L —
BY. /C@fi/fékf ZQ 7 CC@’S/

/ Chie? Office of Water Resdtirces
o




DMM-5-A PERMIT NC. __ WV003843871
PAGE 2A CF 3

A. DISCHARGE LIMITATIONS AND MONITORING REQUIREMENTS

1. QUTLET The permmttes is authorized to discharge during the months of Jamuary,
February, March, April, November, and December fom Cutlet:

Qb\%‘q Nurgber: 002 Number: Number:
) EftuentType € Eduent Type Effuent Type
Lafitnde: __36° 11'_ 03" Ladiede: _ ° ' *  Lagnde: o+
Longitute: _ 76° 23 11" Loogitte: _ _° ' " Lomgimater " °

2. ErEFLUENT LIMITATIONS AND MONITORING FREQUENCY: Such discharges shall
be limtted and monitored by the permittes 25 specified below:

EFFLUENT
CHARACTERISTIC DISTHARGE LIMITATIONS WMONITORING REQUIREMENT
Averags Momthly  Maviowon Daily  Measarerment Fregeeney Sample Tvpe
Totzl Irom 1.06 /day 5.46 Tha/day Semi-anthiy Gmb
Total danganese 1.74 thefday 824 widay Sezmi-Morrhly Gzt
Totml Hot Asidity 13,19 Ibs/day 30,80 Iw'day Serai-Yicmbly Grat
Suspendes Solids 35.0 mgAl 70.0 mgt Semi-Momhly Geab
Flow Repert Qnly spm Report Oniy gpm Semi-donthiy Measyred
Settleable Solids NA 0.5 miA=* (Sez Paoe 2 Iten 4) Grab

3. COMPLIANCE POINT: Sampies taken for compEance with the above monitoring
requirements shall be tzken at the followine locations(s): Cuslet Sites.

*Instantzneous maximum lisdtation not to be exceeded ar 2ny thns,




IH-5-4 - PERMIT Ko._WVY0004871
Paga__ 2 of 5

Y. PDISCHARGE LINITATIONS AND MONITORING RECUIRZWEHTIS

L. GUTLET  The pezmifbee is authorized teo discharge fzom

féﬁ Ny -
Humhar: DO Yuamber: 910! Nuzmher:
EEsiuent Type 4 Bffluant Type 4 Effluant Tyvpe
Latitede 39 ° 13 ' 06" Latitode _ 39 = 11 09~"% Latitnde i ' "
Longitude 79 = 23 ' 76" Longitude__79 = 272! 47 © Longitude ~ ! s

!, PPPLUENT LIMITATIONS AND WONITORING TREQUESCY: COutlets should be limited and renitored
by the permifttee as specified below: T .

EFFLURNT t DISCHARGE LIMITATIOQNS [ HCHITORIEG REQUIBEMENTS
CHARACTERISTIC | i . 3
{iversga Wonthlvy Harlzum Daily | Measuremant Trequency | Sasmele Tvna
| ] !
tlow |Report only GPM  Benort only GOH | Senmi-Mppnthiv | Bstimated
sH 16 - 3 standarg Units At Al Pimes! Seni-Monthly | Grab
rotal Iren i 3.0 me/l £.0 me/1 ! Semi-Monthiy | _Grab
fapganese i 2.0 mefl 4.0 mefl | Semi-Monthly ! Grab
juspended Solids  135.0 =g/l 70.0 »a/2 ! Sexi-Monthly [ Grab
jettlieabla Solids | K/ $.5 mi/ 32 } (See Ttem 4 balaw) | _Gzab
Vuminum { { Semi-Monthliy [ Grab

tInstantaneous maxisga limitation not to be exceaded at any tize.

3. COMPLIANCE POINT: Samples taken for coogliance with the above monitoring requirepents
shall be taken a2t the follewing lowvaticn{s}: Outlat Sites '

t. ALTEBNATE BFPLUENT LIMITATIONS: TZ azlternate effluent limits are chesen, the follewing
wonitoring schems appliss: ’

a. Table I "Alternate Storm Limitations® applies to any discharge or increase in the
relume of 2 discharge cagpsed by pracipitation within any Z4-hour peried.

. Analvze the required parametars, which ars deterxmined by effluent type {listed in
i.1.) and rainfall evenkt, listed in Table I "Alternate Storn Limitaticns”.

€. The permititee shall have the burden of proof that the dischargs or increase in
lischarge was caused by the applicablie rainfall event. This shall be verified by the use of a
:@infall geoge located within threa miles cf the discharge point and last emptied ne mere than
swenty-four hours prior to the time the sample was taken. Autcmated ralngauges may alsc be

1tilized. The sampling datec and amcunt of zainfall measured by the gauge shall be repazted on
the Dischazge Monitoring Repert (DHR).
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DMM-S-A PERMIT NO, ___ WVOC24871
PAGE 2B QF 8

A, DISCHARGE ILIMITATIONS AND MONTTORING REQIIREMENTS

1. QUTLET The permittee is authorized to discharge during the months of May, June, July,
Angnst, September, and October fom Cutler

Number: o2 Number: Number:
Effuent Type Cc Effvet Type _ Efffuent Type
Latnde:  39° 117 03"  Latitude: e *  Latitude: ° ! -
Longitute: _ 79° 23 11" Longse: ° ' " Lleongiute: ° '
2. EEFLITENT LIMITATIONS AND MONTTORING FREQUENCY: Such discharses shall
be limited and monitored by the permitize as specified below:
EFFLUENT
CHARACTERISTIC DISCHARGE LIMITATIONS MOMNITGRING REQUIREMENT
Average Monthlty  Madmmm Daily  Measurement Prequency Somple Type
Toal Iron 0.55 w/dzy 5.4 Mowday Semi-Mentnty Grab
Toat Mangammss 113 Be/day 8.24 T/dxy Semi-Monthly Grab
Toml Hot Acidity 7.11 e/day 5080 bidey Semd-Maonthly Gob
Suspended Selids 350 meft 70.0 mgl Semi-Moathiy Grab
Flow Report Oely gpm Repari Only gom Semi-Monthly Measared
Setdesble Sotids . N/A 0.5 pii* (See Paoe 2 Uem 4) Grab

3, COMPLIANCE POINT: Sammples taken for somplizmes with the sbove menitoring
requirements shall be taken ar the following locations(s}: Qutlet Sies.

*Instantaneous meximum Hmitation not 1o be exceeded at aoy time.




DMM-5-A

A, DISCHARGE LIMITATIONS AND MONETORING REQUIREMENTS

BERMIT NO. ___WVD00487]

PAGE

2C OF

2

1. OUTLET The permirtas is mrthorized to discharge durmg the momths of January,
February, March, Aprl, Noverober, and December from Cranlen

Number,

Efluen: Type

1] »

Number: 004 Number:
Effiuent Type C Eflent Type
Latude: _ 39° 11 07" Latmude: °
Longitute: __79° 22 50" Longre: _ °

t L}

Latitude:

Longitiste:

3 T »

——

2, EXTLUENT LIMITATIONS AND MONITORING FREDUENCY: Such discharges shall
be limdisd and monitored by the perminee as specified below:

EFFLUSNT
CHARACTERISTIC DISCHARGE LBVOITATIONS MONTTORING REQUIREMENT
Avemage Monthly  Moxdomo Daily  Mermurement Fraquency  Sample Type
Total Iron 226 bwfday 15.09 Bsiday Semi-Monthty Grab
Total Menganese 1.46 Exefday 6.22 siday Semi-Mapihly Grab
Totat Hot Acidity 20.44 ey 185,30 Eefdny Semi-Mothly Grab
Sospended Sotids 35.0 maA 70.0 mgl Serni-Manthly b
Flow Repert Coly gpm Repont Crly gpm Semi-Nonthly heagsed
Sertleable Salids NA 0.5 mifF (Se=Pag= 2 Lo &) Gezh

3, COMPLIANCE POINT: Sampies taken for compliance with the sbove monttoring

requirsmeants shail be taken 21 the followmg locations{s): Cutlet Sites.

*Instantaneous maximen lomiation not to be exceaded at agy Bme.
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DMM-5-A

PERMIT NO.

WV04871

PAGE pAB; OF 2

A DISCHARGE LIMITATIONS AND MONITORING REQUIREMENTS

1. QUTLET The permittes is avthorzad to discherge during the months of May, June, July,
August, September, and October fom Crrtet:

Efffnent Type C
Lafitude: _ 39° 11 Q7"
Longinuta: _ 79° 22° 50"

Number: Number:

Effuect Type Effuent Type

Laimde: _ ° ' " Letmde __° ' "
Longmne: ' " Longmane: ° '

2. EXFLUENT LIMITATIONS AND MONTTORING FREQUENCY: Such discharges shall
be limnted and momitored by the permittes as specified below:

EFFLUENT
CHARACTERISTIC DISCHARCE LIITATIONS MONITCRING REQUIREMENT
Avimage Moathly  Mazdowa Doty Measorement Froquency . Semple Tvpe
Total Iren 232 bvdry 15,09 Tosldry Seci-Monthiy Grzb
Total Mangmese 1.43 Yuiday 6.2 The'day Sermi-Moathiy Grab
Totz! Hot Acidity 13.93 lbs'day 165.30 Lbs/day Serri-Memhly Gmab
Suspended Solds 350 mgh 70.0 mgA Semni Momthly Grab
Flow Report Coly gpm Repert Ozly gpm Semi-honthiy Measured
Serzleabls Solids MNSA 0.5 mi* Sz Pope 2 Ttema 4) Crad

3. COMPLIANCE POINT: Samples taken for compliance with the above momitoring
requirements shall be iaken at the following locations(s): Outlet Sitas.

*[nstantaneous maximum Smitation not to be exceadad ot any time.




H{H-E—AI PERMIT NO. yv0094871
L Page ki 8

TABL:
ALTERNATE STORM LICTATICNS

1 Y2aR- & YBAR— 10 ¥Ean-
FPLUERT TYPES DRY WIRATE=ER oo 24 BeCR 24 BOUR 24 FOUR

LID OR FERROGINOTS CATBEGORIES
.« Daxccarges ITOm ]
undarground workings ©SS pH Ircn Flow ] (R0 ALTERNATE LIMITATIORS)
of snderground mines Manganese
act commingied

« Dizcharges Iro=
underground workings TS5 cf Iron Manmanaza Plow Tlow
of pnderground mines
commingled

i

. Conzzoliled surface {
mine drainage (except |
gteep slopa aznd B
mcuntalntep rewmoval |

ISS mE lron Manganese Plow Tlow o

Hon-controlled suzface ‘
mine drainage (exce::‘ TS3 pE Iron Plow SS** wH Irom Flow
stegp slope and Manganese Hanganese
mo_n»azntc: reneval

S8Skx pE Plow| Flow pE

PRIFENGE G

i
{
i
!

. Discharges frem ceal |TSS £E Iron ¥anganese Flow f Flow S5* nE { Flew pHE
refuse disposal azeas | 0 i

. Digechiarges from steep TES ©E Iron Tleow Tlow 5S** pH
slcpe and mountaiotop Manganesse
removal areas

Plow o
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5. LBMISSION OF DISCHARGE MONITORIN 'S

{2) Permittee shall submit each month, accordingly ro the enclosed
formar, a Discharges Moniroriag Report (DMR) indicaring the
valoes of the constituents listed in Part A, to be In the discharge
mezsured at the specific compliance points. All analysis must
be determined by methods required in 40 CFR Part 136.

(&)  Therequired coonthiy reports shall be postrarked no larer than
twenty (20) days following the end of the reporting period and
shall be senr 1o the address below:

Pivision of Environmental Prowestion
NPDES Section

10 Mcfunkin Road

Nito, West Yirginia 25143-2306

Division of Environmenta] Protestion
Environmental Protecson

105 South Raihroad Soest

Post Office Box 00

Philippi, West Virginia 26416

{(¢) Enter repored average and maximum values under "Quantity™ and "Concenation” in
the units specified for each paramerer, 2s aporopriaie,

{d) Specify the numbex of analyzed samples thar exceed the aliowabie permit condidons
in the columns labeled "NE." {i.e. pumber exceeding).

(e} Specify Swquency or analysis for each parameter 25 number of analyses/specified
period (e.2. "3%/mmonth is cquivaient (o 3 analyses performed every celendar month). If
continuous, enter "Cont”. The frequency listed on format is the mintmum required

(f; Calculations for ail iimitations which require averaging of measuremsnts shall utilize
an arithmetic means unless otherwise specified in the permit.
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B. SCHEDULE OF COMFLIANCE

1. The permittes shall achieve compliance with the
following interim requirements amd the discharge

limitztions specified in this permit in accerdance
with the following schedule:

Interim Reguirements Completicn Date

Effective Date of this FPermit

2. Reports cof compliance or noo-cempliance with, and
pregress reperts on the interim and final requirements
conctained in the abeve ccmpliance schedule, shall be

submitted no later than fourteen (14) days follewing
gach schedule date.

N/A
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-

C. TERMS AND CONDITIONS INCCORCORATED BY EEFERENCE TC THE
WYNPDES REGULATICHS FOR COAL MINING FACILITIES,
SERIES 349.

g.% Duty to Comply, Penaities

5.2 Duty to Reapply

5.3 Duty to Halt or Reduce Activity
S.4 Doty tec Micigsate

.8 Proper Cperation and Haintenancs
.6 Permlt Actlons

5.7 Transfer

5.8 Propeéty Rights

5.2 Duty to Provide Informatien
5,10 Inspection and Entzy

5.11 Honiteoring and Recerds

$5.12 Signatory Reguirementis

5.13 Reporting Requirements

5.14 Bypeass

5.15 Upset

5.16 Reopener Clausa

£.17 Removed Substances

5.18 New Sources (If applicable)

£.1% Definitions
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D. OTHER REQUIREMENTS

1. REPORTING SPTLLS AND ACCIDENTAL DISCHARGES - nothing in this pernit
shall be constructed to preciude the institudon of any legal acden or relieve the perminge from
any responsibilities, Habilities or penalties esmbiished parsuan: @ Series 3, Section 1 of the Water
Resources Board's Regulations

Anached is a copy of the West Virginia Spill Alert Syseem for use in complying with Series 3,
Secdon 1 of the reguiations as they pertzin to the reporting of spills and accidenta! discharges.

2. HALRAGEWAYS AND ACCESS ROADS - shall be constrocted and maintained in
accordance with best management practices incleding, but pot limited to, the performance
standards contzained in Secdon A of r.he Wcsc Virginia Sm’ac: Mining Regulations, the sianda:ds

and specifications contained in the T dards ap ification
Ergsion and Sediment Conmol: Exg‘g‘ﬁ Smﬁ Disposal: gggcwavg for Mining Operatjo gs

West Virginta, West ergm.za De,,aru-ne.nt of Eu-crg\’, 1983, and the standards and sc-c:tfcanons
outiined in the West Virginia Deparmnent of
Narural Resources, 1981.

3. The receiving streams shall be monitared by greb samples semi-monthly atthe
steem sampling poins listed below and the samples shall be apalyzad for the
parameers dsted below. The flow of the stream shall 2150 be measured a1 the dime
of monitoring. Moaitering shall be done approximately at the same 6me as the
discharge paiots are monitored as required under Section A of this permiz. A
monthly report of the stream monitoring and flow shall be sent to the NPDES
Section in Nigg, on the enclosed forms along with the teports required under
Scchon A. Based vpon the stream menitering flow d:.m water quality standards
er other information, the Division may a2 any ome modv.fy the effluent fimits in
Section A of this permit for any of the discharge points, if necessary, to insure
compliance with water guality standards,

STREAM STATIONS . DPARAMETERS
Beaver Creek Smuons A aad 2 - Towml Hot Acidiny, Total Iron,
Toz! Monganese, Suifates,

Alkalinity, and pH.

Litde Beaver Creek Seations A and B : Total Het Acidity, Total Iren,
Total Manganese, Sulfates,
Alkzlinity, and pH.
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1.

[F¥}

The permiftes has idenrified two (2) pre—existing discharpes which are bydro-
geologically commected and have the potential of bemg affected by cemining
activities associated with this permit. Thesa pre-existing discharges have baen
created by past surfacs and deep mining activirias in the Upper Frespart Coal
Seam, The two () pre~cdsting discharges are located oa the drainage/propaesal
faap and identified below:

STATION LONGITUDE LATTTUDE OQUTLET
Seep THr 25 11t 3% 22 3t o0z

Alndoned

Deep Mine 797 22 52” 39711t 12t G4

The permittes shall implement the sbatement plan as defimed in the WVNPDES
Application No, WV0094871.

The following Trend-Line Moaitoring Limit has besn cstablished for the Outlet:

Cutlet 002 Total Het Acidity - 15.19 ths/day
Outlet 004 Toral Hot Acidity - 35.71 be/day

Upen imtdation of remining actvites within the contributing drainsge area of the
cutlets, the untreated water shall be monitored semi-monthly. The monitodng shall
oezur ot the sama day that the outlet is monniored. If no prior chemical treatment
kas ocaurred at the outlet, monitoring of the outier and reporting of the anaiyses for
the Trend-Line Monitoring Lirnit is acceptable. The analyses shall be reported on
the enclosed fonms at the same Fequency 2s the other reports required under Seczion
A 1€ the Trend-Line Monitoring Limit is exceeded on thres successive reporting
periods, the permintee must submit a revised abatement plan which will restore
cumpliance with the Trend-Line Monitoring Limit,

Tte following Bond Release Limits have been established for the remined area:
TetztIren - 1,057.81 - 1bs/yr.

Totz] Manganese - 72529 lbs/yr.
Total Hot Acldity - 9,143 .64 1ns/yr,




DAM-5-A PERMIT NQ. WVo04g71
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Upcn the conclusion of the mining and reclamation operation, the pesmitiee mmst
demonstrate, based on twelve consecutive months of semt-monthiy sampling and
anatysis of all untreazsd discharges emanating from the remining operation, that the
discharged Som the site has been mproved. Failure to make such 3 demonstration,
ghall require installztion, operation,and maintenanca of & waier trestment sysiem to
achieve compliance with the monthly average and dafty maxdmum eFhient Emitztions.

5. In accordance with CSR 38.2-12.2(¢) and 38-2-14.7(d}, oo portion of the bood will
be relezsed wumil the Bond Release Limit has been achisved 2nd maintained for twelve
consecutive mxanths. Upen the bond being fnal released, the WYNPDES Pamit shall
be termimated.
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The hereln-described activity 1s to be extended,
modified, added tc, made, enlarged, acquired, constracted or
installed, and operated, nsed and maintained strxictly in
accordance with the terms and c¢onditlons of this permii;
the plans and specifications submitted with Pexmit

Application No. _WWQ(QQ4R71 , dataed the 28th day
of May_ , 1592, the information submitted with
Aprlication for Relssuance Xo. N/A dated
the day cf N/A , 198 . , with the plan

of maintenance and method of operation thereof submitted
with such applleation(s)} with the WYNPDES Regulatlons,
Sexies 30, and with any applicable rules and regulatlons
promulgated by the State Water Resources Board.

Failure to comply with the tarms and conditions of this
permit, with the plans and specifications submitted with

Permit Application ¥No. T WYONSARTT s Gated the

28+rh day of May _, 1982 , with the
information submitted with Appliication for Reissgance
Ko. N/A ., dQated the day of

- r 135, and with the plan of m=aintenance
and methoed of operation thexeof submitted with such
application{s} shall constitute grouads for the revocation
or suspepsion of this pexmit and for the ipvocaticn of all
the epnforcement procadures set forth in Axticle 5a,
Chapter 20 of the Code of Wast Virginia.

This permit is issuad in accordance with the provisions
of Article 52, Chapter 20 of the Code of West Virginla, and

is tranasferrable under the terms of WVNPDES Regulations,
Serles 30, Subsectlion 3.5.3.
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STATE OF WEST VIRGINIA

DEPARTMENT OF HEALTH AND HUMAN RESCGURCES
Office of Environmental Health Services

Gaston Caperton 815 Quarrier Street, Suite 418 (304) 558-2981
Goveroor Charleston, WV 25301 FAaX: (304) 558-0621
July 18, 1985 P RECTRS

Environmental Quality Bocard :
1615 Washington Street, East [EnvimcrasTal gun 0
Charleston West Virginia 25311-2126 i CHARLESTCre ~707

Requirements Covering Water
Quality Standards
Amendments to 46 CSR 1

We have reviewed the proposed standards and offer suggested
revisions in the following three areas. If adopted, these
revisicns will further strengthen the public health protection
aspect of the standards, particularly as related to public drinking
water systems. Our comments are predicated on the other provisions
cf the proposed rule remaining substantially intact.

. §46-~1-5 {page §)
Under 5.2 add new language as follows:
headwaters. .
If mixing zbédnes are determined to be allowable and
applicable, the Chief shall establish mixing zones and
assign definable geometric limits for a discharge or a
pollutant, or pollutants within a discharge for all
discharges five (5) miles upstream of a public water
supply or to the

. §46~-1-5 (page 7)
Under 5.2.¢ add the following language:
c. Concentrations of pollutants which exceed the

criteria for the protection of human health set feorth in
Appendix E shall be assigned by the Chief after consulta-
tion with the Commissioner of the Bureau o¢f Public
Health. in the case of downstream water intakes, the
accumulative effects of a contaminant or contaminants of
upstream discharges and mixing zones shall be considered
when considering human health risks.




. Revise the following parameters (alliowable ccncentrations of
pollutants in Appendix E - Human Health, Category A):

Antimony & ug/l
Lead 15 pg/l
Nickel 100 pg/l
1,2-dichlorobenzene 0.6 mg/l
1,4-dichlorobenzene 0.075 mg/1
1,1,1l1-trichloroethane 0.2 mg/l
Toluene 1.0 mg/l
Chlorobenzene .1 mg/l
Ethylbenzene 0.7 mg/l

The above allowable concentrations of pollutants are comparable Lo
current maximum contaminant levels (MCLs) established for public
drinking water systems.

We appreciate the opportunity to comment con the Board's proposed
regulations. Please contact me at 558-2981 if you or staff wish to
discuss further the rationale behind cur recommendations.

Sincerely,
Donald i. Kuntz, P.E.
Director

Environmental Engineering Division

DAK:nsf
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OPPERS :NVIRONMENTAL SERVICES DEPARTMENT N
INDUSTRIES 436 Seventh Avenue-Pittsburgh, PA 15219-1800

DELIVER IMMEDIATELY TO: J

- Robert Jenkins

Chairman
Environmental Quality Board
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MESSAGE: July 18, 1995 | CRARLESTON, WEST RGN |

)

Dear Mr. Jenkins:

Due to circumstances beyond my contrel, I am unable to
attend the public hearing schedule for 7:00 pm tonight
concerning the Board's proposed amendment to the Water
Quality Standards.

Accordingly, please accept my comments for submittal to
the board via this fax transmittal. Sorry that I could
not personally attend the hearing.

My compliments to you and members of the Board for coming
up with a "reasonable” solution to a complex issue!

William E. Swearingen
Manager, Environmental Programs

PHONE 412-227-2883 W. E. SWEARINGEN FAX 412-227-2423
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COMMENTS OF  RECENED
KOPPERS INDUSTRIES, INC. o -
TO |

ENVIRONMENTAL QUALITY BOARD |

+
TENUIRTNMAENTAL Su

= b

REGARDING U CHARLESON I3 U

PROPOSED AMENDMENT TO 46 CFR 1
WEST VIRGINIA WATER QUALITY STANDARDS
July 18, 1995

Koppers Industries, Inc. (K1) is a Pennsylvania Company with headquarters located
in Pittsburgh, Pennsylvania. The Company owns and operates a coal tar refining plant
in Follansbee, WV. This facility has been in operation for over 75 vears. The plant is
situated on the Ohio River at mile post 65.3 and utilizes the river as an industrial water
supply and as a receptor for its NPDES outfall. It is regulated under the cfflucat
limitations guidelines specified for the synthetic organic chemical manufacturing
industry (SOCMI). The treatment system currently in place is considered the Best
Available Technology (BAT) for the type of waste waler processed at this location.
The treatment facilites continue to meet or exceed the effluent standards on a

consistent basis.

These facts notwithstanding, the cwrrent language of Section 5.2.b.B ("five mile rule")
of the Water Quality Standards would require that this facility meet end-of-pipe water
quality standards in any subsequent NPDES Permit renewal. The water quality based
limitations imposed by the standards cannot be achieved with the waste water tféatmcnt
system we are now using. This would requ_ire mcreased capital expenditures and
unduly burdensome operating costs. However, these limitations can be achieved in the

main water body through mixing zones at minimal increased costs.

Pagelof 2
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At the last triennial review of the Water Quality Standards rule, KII and other affected
industries submitted comments to the Board which objected to the establishment of
water quality standards at end-of~pipe rather than in mixing zones within the receiving

stream.

The Environmental Quality Board has proposed an amendment to the "five mile rule”
which allows for the attainment of water quality standards within mixing zones rather
than at end-of-pipe. The proposed amendment as filed with the West Virginia
Legislative Rule Making Review Committee on June 16, 1995 addresses KII objections
with the provisicns of the current rule. It is a fair and equitable solution to a perplexing
problem; yet provides continued protection of the public water supply. The proposed
amendment is consistent with the Federal Clean Water Act. We support the Board's

proposed amendment and urge its adoption by the West Virginia Legislature.

Thark you.

Page2of 2




“V‘V WEST VIRGINIA

A“A‘ MANUFACTURERS ASSOCIATION

2001 Quarrier Street, Charleston, WV 25311
Telephone: (304) 342-2123
FAX: (304) 342-4552

July 20, 1995

¢

Mr. Charles Robert Jenkins, Chairman
West Virginia Environmental Quality Board
1615 Washington Street, East

Suite 301 ,

Charleston, WV 25311-2126

Attenton: Frances Hunter

Re:  Supplemental Comments on Proposed
Revisicns to West Virginia Water Quality
Standards, 46 C.S.R. 1

Dear Chairman Jenkins:

At the public hearing held July 17, 1995 to accept comments on proposed changes to the
West Virginia Water Quality Standards, Cindy Rank of the Highlands Conservancy suggested that
the Board identify bicaccumulative pollutants by adopting a list of bioaccumulatives. The listed
bioaccumulatives would be ineligible for a mixing zone, as provided in the Board's proposed
amendments. As a result of some attendees’ interest in responding to that suggestion and other
comments made during the hearing, the time for submitting comments was extended until July
20th. Please accept these comments on behalf of the West Virginia Manufacturers Association
with regard to Ms. Rank's suggestion that bicaccumulatives be listed, as well as some additional
thoughts on the issue of denying mixing zones for bicaccumulatives.

A preliminary impediment to the development of a list of bioaccumulatives is the lack of
a comprehensive list of such substances. There is a list of bioaccumulatives in the Grear Lakes
Initiatives (“GLI™), but it was not intended to apply throughout the country. As EPA noted in
its preamble, its reatment of bioaccumulatives in that rule was based on factors unique to the
Great Lakes region. There has not been any showing that the substances listed as
bioaccumulative in the GLI are problems or potential problems in West Virginia, Furthermore,

Board of Director Members

3M Company The Dean Company Employers Service Corporaticn Miles Inc, TERRADQON Corporation
Ashland Chemlg:ai inc. Downard Hydraulics, Inc.  Halltown Paperboard Co. Monsanta Company U.S. Silica Company
BASF Comoration DuPont Helme Tobacco Company P&WC Alreraft Services, Inc. Union Carbide Corporation
Capitel Cemant Corporation Eagle Manufacturing Kanawha Manufacturing Ca. PPG Industries, Inc. - W.M. Cramer Lumber Co
Corning Incorporated EIMCC " Koppers Industries, inc. Ravenswoad Aluminum Corp. Weirion Steel Corpora:iér;

Cyiec Industrles Elkem Metals Company Marple King, Ine. Rheone-Poulenc Ag Company Wheeling-Pitsburgh Stesl Comp.
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Mr. Charles Robert Jenkins, Chairman
July 20, 1995
Page 2

it is not clear whether the GLI list identifies all substances that are arguably “cumulative”, as that
term is defined in 46 C.S.R. 1-2.2.}

In a2 more basic sense, though, the listing of bicaccumulatives, and denying a mixing zone
for those substances, is the wrong approach to reducing their presence in state waters. Denying
a mixing zone addresses only one source, the NPDES discharger, and ignores what could be
substantially greater sources from non-point or non-regulated discharges such as agricultural and
urban runoff, air deposition, etc. For example, mercury may migrate to streams from a variety
of sources, no or€ of which is more responsible than the other for the overall level of mercury
in state waters. Regulating only one source is unfair and may not result in sufficient reductions.

Denying mixing zones for bicaccumulatives also fails to recognize that the
bicaccumulative nature of the substances was taken into account in EPA's development of water
quality criteria, which have largely been adopted by the Board in Appendix E of 46 C.S.R. 1.
For example, the West Virginia criterion for discharges of methylmercury is .012 ug/L.. The EPA
Quality Criteria for Water 1986 (* Gold Book™) states that

Basing a fresh water criterion on the Final Residue Value of 0.012
ug/L derived from the bioconcentration factor of 81,700 for
methylmercury with the fathead minnow (Olson gt. al. 1973)
essentiaily assumes that all discharged mercury is methylmercury.

Gold Book Summary of Mercury Criteria. It is evident from this passage that the
bioaccumulative effects of methylmercury have already been considered when setting criteria, and
that denial of a mixing zone is unnecessary for the protection of state waters,

EPA has not stated in its guidance documents that mixing zones should be prohibited for
all bioaccumulatives in all locations. It has recognized that the best approach to reducing
bicaccumulatives is a reduction of mass loadings by wasteload allocations and control of
nonpoint sources. Mixing zenes, by way of contrast, are set to prevent excessive concentration
of pollution in limited areas. There are site-specific and chemical-specific factors to be
considered before determining whether a mixing zone is appropriate for any substance, including
bicaccumulatives, and it is better to proceed on a case-by-case basis rather than institute a blanket
prohibition on mixing zones for a substance.

Zine, for instance, has a bioaccumulation factor of 51 i¢ 1,130 times the ambient water concentration, and
therefore arguably meets the definition of “cumulative™, yet is rot on the GLI list of bioaccumulatives.
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Rather than adopt a list of bioaccumulatives and deny mixing zones for them, the Board
should consider taking more measured action. The WVMA suggests that the proper course of
action would be to determine where bioaccumulatives are substances of concern in state waters,
and then identfy the source(s) of those bicaccumulatives. This would require investigating some
sources that traditionally have not been scrutinized, such as urban and agricultural runoff, that
are contributing to a loading of that pollutan: throughout the watershed. If a problem in fact
exists, the state should reduce loadings from all sources, not just induswial dischargers.
Otherwise, industrial dischargers, because of the ease with which they are regulated, may be
forced to provide all the reductions in pollutant loadings that are needed to meet water quality
standards, even though they are not a major contributor to those loadings. In fact, current
discharge limits for many substances are so low that further reductions may be impossible.

Looking at bicaccumulatives that are actual, rather than possible, substances of concern,
and taking needed corrective action on a watershed basis, is consistent with EPA's focus on
watersheds rather than stream segments. The watershed approach is also consistent with the work
being done by George Constantz of the Division of Natural Resources in the West Virginia
Watershed Conservation and Management Program.

The WVMA appreciates this opportunity to supplement its comments with regard to the
proposed changes to water quality standards. We strongly urge the Board not to prohibit mixing
zone for bicaccumulatives.

Sincerely vours,

Fernee 8. Thiear

Karen S. Price
President

KSP:shb

cc: Mr. Robert L. Foster
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July 20, 1383

Charles R. Jenkins, Chzirman

Envirdnmental Guality Board

1615 Weshington Street, Fast

Charleston, WY £53311-21258

RE: Prdpozad Zmendments o £5 TSR 1

(Reguirements Coverning Water
Qua;lLy Standaris)

Dr, Jenkins and . Socard Members, -

Plezse accest these written comments as a weitsgration of my
cral orasgentation on bahalf of the WV Highlands Conszervancy
(W¥HCY to thne Board at the public hearing July 13, 1835,

These comments addrass amendments tn 46 C3ZR 1 that were
fiied in the Secretary of State’'s Offigce Jurie 15, 13935 and that
alter the =2xisting provisions commonly referrsd to az "'the five—
mile rule' (7.2.2.,B., et.a2l), ) '

T, Az stated in my coemments with regard teo propesad rule
cnangas to 48C5RI a2t thiz timeg lagt year \7’"3’9%}, WYHC
continues fTo support current languazge of 7.2.2.2. which allows
both 2 5 mile buffer™zone upétream'f am the int ke oF 2 publiaz
water supply and the z2bility for the Chief of Water Eesources to
impose mere profective regulirements within L/2 mile umstiream of

those intakes.

WYHC oppozad weakening amendments in 13983 (see letier dzted
F27/83 submitted with our 7/13/%4 comments) ., ”he resulting 'S
l1e rule’” language was a bit more palatable than the originzl
ropozed language of that time, but in fict waz =z glznt step away
rom the . ovotect o dffOded public water aupplies by WV Watsar
celity Regulations vrior to 1L9£3.

This current provosal moves us aven further away from the

profection levels necessary to sagure the viability of many WV
streams for future beneficial uses and further away from the
original intent of the Federal Clean Water Act te '"'eiliminate
pecilution’ and to "improvae'' the guallty of the waters af fthe
nation. WYHC must obisct Lo these changes bacause they
jeopardize fhe future bheneficlal uszs as well az the exisziing
high guality of many waters of ithe state.

Working since 1967 for the contervaticn and wise managemsnt of \West Virgmia's natural resources
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IT. Although WVHC remains ovvoszsed Lo these changes foxr the

reaseons stated above, we aligfo recognlize . the pressure that brought
the Board to congidering iAdusiyry’s preoposed relaxation of the 5-.
mile rule, In light of the state level preszssure znd the current
mood of the nation’s lawmakers in Washington, WVHC commendaz the
Bozrd for its efforits to create some reasonable, though minimal
limits while allowing the flexibility industry is seeking.

Momentarily putting aside our whelesale objiections to
rroposed change to the S—mile_rule, we *ebpeﬁtLL 1ly suggest
following changes to the Droposnd”lanquad

any
.
T

5"“

=]

iy

1. 48 CSR 1-5.2.¢. Mixing zones for human health criteria,

{(a) We agree that no mixing zonas showld be alloswed for
bicacsumulative pellltants and zovplaud.the Bozxrd for including
this rastriction. We would howewver, suggest that a iist of thosa
pollutants be included to provide =2 51; mere clarity. The
current EPA list wasz mentioned v myself and ofhers at the
hearing and could be a good starting point, realizing that al
such lists are subisct to change az science and experience
dictate, ’

et
—

(by As I stated at the June 27th public meesting RE
thezse proposed amendments, WVHC is concernsed especially about
some of the smaller streams in tnhe stata that provide water
supplies for major portions of the state. The Boards suggested
prohibiztion of mixing zones for human health criteria on streams
which have 2 7Q10 of 5.¢fz or less iz a falr attempt at prowviding
proteciion for some of the_ smallest sireams. However, WVHC is
concerned that a 7@10 of Sofs would_still allow many ©f the mid
sized streams that are more similar to the headwaters ar<gas in -~
fterms of both existine guality and use patterns, to be sublect to
the game criteriz as the largest streams like the ORIO. We would
recommend further evaluation of stream szize and extend the

prohibition to streams with 7Ql0 of 20 or 30 cfs or =ven more.

(The partizl lists in the USGS Report 388-4027Y presented
at the July 18:th hearing - though flawed in wmany respecis — may
be 2 point of refersnce, as would other agency records, eg Office
of Water, =2taz., ;ﬂ compliing 2 more comprezhensive picture of the
needs of varicus areas of the state and various individuzl
watarsheds.)

2, 458 CSE 1-7.2.2.3B. Appllcability of Water Quality
Standards for Water Use Category A (water supply public). Ewven
if the Board apeproves the elimination of the five (5 mile buffer

s
zocne above the intake of a public watar supprly, the entire zone

of protection zhould not be eliminated.




WVHC to EQB/ 46 CSE 1 (S-mile rule)d 7/20/85 p Z.

Az proposed, itaere can concelvally be water intzakes whars
- _

the only buffer zéne will ba that of the mixing zon=s iftself,
WVHC recommends the minimum 172 mile =one be retained and the
ados £f anvy mixXing zZone not na zallowed to be establiszshed within
1/2 mile of an initake of a wafer supoly public. To this eand we
recommend the following language for 46 CSR 1-7.2.a2.B.:

"In each segment extending upstream from the intaks of =
water supbly’pub‘ic (water Use Categorv A), for a-alstance of
sne-half (2/2) mile or to the neadwatsr, must be cro;ec ad D}

i the alscnarde of anv poliutants in extess of the
concentrations designated for Lh*s Water Use Cat egory Iin Section

3, however, that within that 1/2 mile zone, the Thiel,
Cffice o Water Resources, mav establizh for any dis char ge,
effluent limitations for the protsction of human health that
reguivre additionzl removal of pollutants than would otherwlise hs
provided by tne rule. (If a watershed is not significantly larger
that this zone above the intake, the entire upstiream waterszhed to

its headwaiterz may be Inocluded in this zons ) No mixing zone for
human nhzalth criteria {as provided in 5.2.c.) will be allowed to
extend into tnis zone.

The p*oh'bition of miwing zones extending into this half
mile Zone should alse be made part of 5.2.¢. wlth a raference to

7.2.a.3. as well. -

3. 46 CSR 1-8.2. Catagorv 2 —— Water Supply, Puklic —- New
anguage at the end of the first paragraph merely reiterates the
historic presumpiicon of the Board (and the state) that waters of
the zstate mre to be pretected for their hicghest and best use.
While the current version of 48 CSR mav have los:t the clarisy of
some earlier approved régulations on this matter, the proposed
changes allowing mixing zones in closer proximitv to public water
supply intakes reguires that the obvious be restated as clearly
a3 pessible., Proposed 6.,2. doss just that.

|__|

As always we are grateful for the crportunity to comment on
Lhe Boards proposed zourse of action, Please, if there are
quest=ons or tne need for clarifications about this statement,
fTeel free to con;acF me at the address anc/or phone numbers
below, -

ncere 2,
*3,42

C*nay Rank

Mining Chdlr & Pazt President
HC 78, Box 227

Rock Cave, WV 26234

i
n

- phone: (h) 9$24-5802, (w) 924-8283 -




WEST VIRGINIA RIVERS COALITION

July 20, 1895

Environmental Quality Board
1615 Washington Street East
Charleston, WV 25311-2126

Dear Friends:

Please accept these comments on the proposed changes in
Rules Governing Water Quality Standards as an addition to these I
made at the Environmental Quality Beoard hearing July 18 in
Charlesten.

The West Virginla Rivers Ccalition strongly supports
retaining the £ive mile rule tc provide a measure of protecticn
for drinking water supplies for residents throughcut the state.
Coming out ef the rule changes in 1983, this provision is the
only cone on the state level that cffars state residents an
assurance that their water needs are given some weight when
balanced against the needs and wants of the state’s industries.

our cpposition to the proposed changes reflects the
fellowing considerations:

-—- Mixing 2ones amcunt to "in-stream treatment' which is
contrary to the intent of the Clean Water Act. Replacing the
five mile rule with mixing 2ones gives tacit approval to the
notion that Ydilution is the solution to polluticn," and they
will result in continued degradaticn cof the waters of the state.

-- Water gquality standards, particularly upstream of water
supply intakes, should have a significant, built-in safety
factor. Industry may £ind that overkill, but standards should be
set with an understanding that 1) political {(rather than
sciantific) censiderations are sometimes reflected in the permit
effluent limits actually set, and 2) pollution events occur. The
better the ambient water quality, the better chance that dilution
will buffer the effects of a pecllution event.

~- Enforcement costs will increase. I assume that i1f +this
rule change ls approvad, permits will require dischargers to
monitor the level of pollutants at the end of the mixing zone.
But, when standards are violated in heavily industrialized areas,
where nizing zones for several companies may coverlap, the process
of sorting out who is the violater will additienally tax the time
and resources of the Water Resources Divisicn, which are already
straetched.

P.O. Box 606 Buckhannon, West ¥Yirginiz 26201 (304) 472-0025
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If _the Beoard decides to accept this rule change, we urge you
o0 maintain the restriction on mixing zones for bicaccumulative
pellutants and for low-flow or highly variable streams which have
a seven day, ten year return freguency of 5 cfs or lass.

By definition, dilution cannot be the solution to
bloaccumulative pellutants, since those pellutants continue to
build up in humans and cther crganisms. In fact, sericus thought
should be glven to kanning all discharge of blcaccumulatlve
substances, since damage is hard to reverse and may already ke
done before the peotential fer damage is fully recognized.

In restricting mixing zones c¢n smaller streams and those
with mere variable flows, it may be prudent to include streams
with a 710 flow of up to 9 cor 10 cfs, in light of USGS
calculation that thelr eguations have a standard error of 382-83
percent. ("lLow Flow Characteristics of Streams in West
Virginia", page 12.)

We urge the Bocard tc resist the suggestions of Mr. Flannery
and other industry representatives that these provisions be
drepped and that new water supply intake sites ke raestricted te
spare industry from having to cope with a "moving target."

The philesephy behind the current proposed changes
approaches a direct coentradicticn of Sec. 46-1-6 a. '"Waste
assimilation and transpert are not recognized as designated
uses. Inplementing all the industry suggestions made at the

July 18 -hearing would amcunt t¢ declaring that the best and .
highest use of all our streams is as channels for washing away
industrial poliutants, and that the uses ¢f all other interests
are seccondary.

Finally, I’d like tec share my "“context" for examining any
afforts to relax water guality standards. WVRC is based in
Buckhannon and, conseguently, has a special view of the water
treatment challenges facing small communities around the state.

I acknowledge that thisg is not strictly "on point" in
discussion of rule changes currently contemplated. The
discharges in guestion are already coming further than 5 miles
upstream. On the other hand, it may give you some clearer idea
of how political and econonmic considerations in the permitting
process can ercde your best standard setting efforts and force
the treatment costs and headaches conteo downstream users.

Some ¢f you may recall the appearance of Buckhannon city
officials and wabter treatment plant cperators before yvou several.
years age in opposition to Island Creek’s reguest for a variance
from the manganese standard for their mining complex at Ten Mile.

Plant operators are now trying to cope with ammonia and
nardness (beth a result of the freatment of drainage from mines
upstream) . They have expendedrcon51derable effort in the past

2




year to document their treatment problems, track deown the source
cf those discharges, and lock for soluticna.

We are very fortunate to have plant operators whe take thelr
responsibilities seriously and work hard to deliver safe, potable
water daily to people within the system, regardless of the
guality of water they find at their intake valves.

Buckhannon is the eonly municipality in Upshur Cocunty and the
city system supplies water to about 70% of ccunty residents. Our
pepulaticon is neot large (approx. 23,000 people} sS¢ it may not be
regarded by state officials as a big problem. But for those who
rely on the municipal water supply, it is extremely important.

Most folXs have no other availakle source of good water.
The water table here s perched. Shallow wells out in the county
may produce good water, but not very nuch of it. While deeper
wells may have sufficient water but with high levels of iron and
sulphur.

I’'m not sura plant aperators have figured out how to dezal
with the probleams created by ammenia., The f£fix for hardness
invelves building a bigger treatment plant -- a costly
preoposition. Even without a bigger plant, treatment has become
nore complicated and regquires more chemicals.

21l of this is a direct result of earlier decisions to give
“aconomic development,” and rosy promises of treatment
effectiveness, much more weight than scientific analysis.

The end result is that the jobs disappearsd when treatment
costs escalated, companles {or the state) continue to invest
significant amounts in on~site treatment at mines upstream of
Buckhannon, water gquality in the Buckhannon River has
deteriorated, and substantial water treatment costs continue to
be passed on to people and communities downstream.

It is a c¢lassic lose-lcsa situation. I%f happened hers
pretty rapidly (within about 15 years). But, I believe, it is
the inevitable long-term consequence of trying te purchase
"economic develdpment"” by degrading the air, water, and land on
which we must z2ll depend for both life and livelihooad.

I appreciate your consideration of these comments.

Sincerely

Sy (e et

Mary Pat Peck
Public Fducation DIIECtor
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WEST VIRGINIA
MANUFACTURERS ASSOCIATION

2001 Quarrier Street, Charleston, WV 25311
Telephone: (304} 342-2123

FAX: (304) 342-4552

July 20, 1995
J RE;:;:‘*E‘:H =
SIVED
Mr. Charles Robert Jenkins, Chairman ! : f
West Virginia Envirenmental Quality Board - !
: O 'r
1615 Washingten Street, East , iy SCape|

[Py} .
YRS T

Suite 301
Charleston, WV 25311-2126

Atrenticn: Frances Hunter

Re:  Supplemental Comments on Proposed
Revisions to West Virginia Water Quality
Standards, 46 C.8.R. 1 ' i

Dear Chairman Jenkins:

At the public hearing held July 17, 1995 to accept commenis on proposed changes tc the
West Virginia Water Quality Standards, Cindy Rank of the Highlands Conservancy suggested that
the Board identify bicaccumulative pollutants by adopting a list of bioaccumulatives. The listed
bioaccumulatives would be ineligible for a mixing zone, as provided in the Board's proposed
amendments. As a result of some attendees' interest in responding to that suggesticn and other
comments made during the hearing, the time for submitting comments was extended until July
20th, Please accept these comments on behalf of the West Virginia Manufacturers Associaticn
with regard to Ms. Rank's suggestion that bicaccumulatives be listed, as well as some additional
thoughts on the issue of denying mixing zenes for bioaccumulatives.

A preliminary impediment to the development of a list of bicaccumulatives is the lack of
a comprehensive list of such substances. There is a list of bioaccumulatives in the Great Lakes
Initiatives (“GLI™), but it was not intended to apply throughout the country. As EPA noted in
its preamble, its treatment of bicaccumulatives in that rule was based cn factors unique to the
Great” Lakes region. There has not been any showing that the substances listed as
bicaccumulative in the GLI are problems or potential problems in West Virginia. Furthermore,

Board of Director Members
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it is not clear whether the GLI list identifies all substances that are arguably “cumulative”, as that
term is defined in 46 C.S.R. 1-2.2.

In a more basic sense, theugh, the listing of bicaccumulatives, and denying a mixing zone
for those substances, is the wrong approach to reducing their presence in state waters. Denyving
a mixing zone addresses only one source, the NPDES discharger, and ignores what could be
substantially greater sources from non-point or non-regulated discharges such as agricultural and
urban runoff, air deposition, etc. For example, mercury may migrate to sireams from a variety
of sources, no one of which is more responsible than the other for the overall level of mercury
in state waters. Regulating only one scurce is unfair and may not result in sufficient reductions.

Denying mixing zones fer bioaccumulatives alse fails to recognize that the
bioaccumulative nature of the substances was taken into account in EPA's development of water
quality criteria, which have largely been adopted by the Board in Appendix E of 46 C.S.R. 1.
For example, the West Virginia criterien for discharges of methylmercury is .012 ug/L.. The EPA
Quality Criteria for Water 1986 (* Gold Book™) states that

Basing a fresh water criterion ¢n the Final Residue Value of 0.012
ug/ derived from the bioconcentration factor of 81,700 for
methylmercury with the fathead minnow (Olsen et. al. 1573)
essentially assumes that all discharged mercury is methyvlmercury.

Gold Book Summary of Mercury Criteria. It is evident from this passage that the
bioaccumulative effects of methylmercury have already been considered when setting criteria, and
that denial of a mixing zone is unnecessary for the protection of state waters.

EPA has not stated in its guidance documents that mixing zones should be prohibited for
all bioaccumulatives in ali locations. It has recognized that the best approach to reducing
bicaccumuiatives is a reduction of mass loadings by wasteload allecations and coentrel of
nonpoint sources. Mixing zones, by way of contrast, are set to prevent excessive concentration
of pollution in limited areas. There are site-specific and chemical-specific factors to be
considered before determining whether a mixing zone is appropriate for any substance, including
bicaccumulatives, and it is better to proceed on a case-by-case basis rather than institute a blanket
prohibition on mixing zones for a substance.

Zing, for instance, has a bioaccumulation factor of 51 to 1,130 times the ambient water concentration, and
therefore arguably meets the definition of “cumulative™, et is not on the GLI list of bioaccumulatives.
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Rather than adopt a list of bloaccumulatives and deny mixing zones for them, the Board
should consider taking more measured action. The WVMA suggests that the proper course of
action would be to determine where bicaccumulatives are substances of concern in state waters,
and then identify the source(s) of those bioaccumulatives. This would require investigating some
sources that gaditionally have not been scrutinized, such as urban and agricultural runceff, that
are contributing to a loading of that poilutant throughout the watershed. If a problem in fact
exists, the state should reduce loadings from all sources, not just industial dischargers.
Otherwise, industrial dischargers, because of the ease with which they are regulated, may be
forced to provide all the reductions in pollutan: loadings that are needed to meet water quality
standards, even though they are not a major contributor to those loadings. In fact, current
discharge limits for many substances are so low thar further reductions may be impossibte.

Looking at bicaccumulatives that are actual, rather than pessible, substances of concern,
and taking needed corrective action on a watershed basis, is consistent with EPA's focus on
watersheds rather than sweam segments. The watershed approach is also censistent with the work
being done by George Constantz of the Division of Natural Resources in the West Virginia
Watershed Conservatxon and Management Program.

The WVMA appreciates this opportunity to supplement its comments with regard to the
proposed changes to water quality standards. We strongly urge the Board not to prohibit mixing
zone for bicaccumulatives,

Sincerely yours,

Konee L. [Pien

Karen S. Price
Pregident

KSP:shb

¢t _Mr. Robert L. Foster
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Environmental Quality Board ’
1615 Washington Street, East .
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Charleston, West Virginia 25311-2126 S EY g
Re:  Comments of American Electric Power and /

Appalachian Power Company on /
Proposed Amendment to 46 CSR 1: . |
Requirements Governing Water Qualiry Standards
Proposed Amendment to_46 CSR 6: -
Procedural Regulations for the Revision of

Water Quality Standards

Tely 17, 1995
Dear Ms. Chatfield:

On behalf of American Electric Power Service Corporation and Appalachxan
Power Company, I offer the attached comments on the West Virginia Division of
Environmental Protection's Proposed Amendment to the Requirements
Governing Water Quality Standards and the Proposed Amendment to the
Procedural Regulations for the Revision of Water Quality Standards. I would like
to offer cur appreciation for the opportunity to submit these comments and I look
forward to a continued good relationship between our companies and the DEP.

If you have any questions concerning our comments, plea.se contact Mr. Timothy
P. Mallan of my staff at (540) 985-2367.

Sincerely,

Y ne 9‘/&,4,”@

Robert J. Robinson
Environmental Affairs Dlrector

RIR:d
Artachmensts
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COMMENTS OF AMERICAN ELECTRIC POWER ON
THE PROPOSED AMENDMENTS TO 46 CSR 6
PROCEDURAL REGULATIONS FOR THE REVISION OF
WATER QUALITY STANDARDS

Introduction

The American Electric Power Corporation, a holding company for the Appalachian Power
Company, presents the following comments to the proposed amendments to West Virginia
Division of Environmental Protectlon s Procedural Reoulatlons for the Revision of Water

Quality Srandards.
General Comments i _

The Company has reviewed the proposed amendments to the rule that outline circumstances
allowing site-specific revisions to warer quality standards, apphcatlon requirements for
dischargers seeking site-specific water quality standards, and criteria to be considered by the
Board in reviewing applications, as well as procedures to be followed by the Board once 2
decision is made on an application. With the possible exception that the Company feels that
there is extended emphasis on the Section 7.2 requirements for a Water Effects Ratic study
and its correlation to acceptance of alternative site-specific numeric water quality criterion, the
Company concurs with the proposed amendments.

Conclusion

The Company appreciates this opportunity to comment on this proposal and looks forward
to the continuance of a good working relationship with the Division.
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COMMENTS OF AMERICAN ELECTRIC POWER ON
THE PROPOSED AMENDMENTS TO 46 CSR 1:
REQUIREMENTS GOVERNING WATER QUALITY STANDARDS

Introduction

The American Electric Power Corporation, a holding company for the Appalachian Power
Company, presents the following comments to the proposed amendments to West Virginia
Division of Environmental Protection's Requirement Governing Water Quality Standards.

General Comments

The Company has reviewed the proposed amendments to Sections 3.2, 6.2 and 7.2 of the rule
and concurs with the changes to the current language of the "five mile rule,” including
deleting requirements which apply in the zone five miles above 2 drinking water intake, and
adding new language which describes requirements for mixing zones for human health
criteria. :

Conclusion

The Company appreciates this opportunity to comment on this proposal and looks forward
to the continuance of a good working relationship with the Division,
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46 CSR Series 6,
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WVIMRA & WVCA comments in response to the
Pr e Leqgislative Rul ater lity - Reminin

Page 1018

1. ABGUT THE PUBLIC COMMENT OPPORTUNITY:

A. OUR REPRESENTATION:

The West Virginia Mining and Reclamation Association and the West
Virginia Coal Association represent over 400 coal producing companies
and associate member companies who provide products and services to
the coal industry. Our comments on this proposed regulation are on behalif
of all of the members of the WVMBRA and the WVCA.

B. OUR APPRECIATION FOR THIS OPPORTUNITY:

We are grateful for the opportunity to offer comments on this proposed
legislative rule.

1. BACKGROUND OGN THE WEST DIRGINIA COAL INDUSTRY:

The coal mining industry in West Virginia produces hundreds of millions
of tons of high quality coal for domestic and foreign use as an energy
source for the production of eleciricity, steel and g host of other
applications. Employment directly in West Virginia mines and indirectly in
the mining support trades and the hundreds of millions of dollars of taxes
generated by coal related sources are the economic backbone of the
Mountain State.

A recent study found that one out of every ten payroli doilars in West
Virginia comes from the coal industry. It was further revealed that one of
every three business tax doliars being collected by the State comes directly
from the coal industry.

Every influence which alters the production of West Virginia coal
changes the fragile competitive balance between coal mines here and
coal mines in other coal producing states and other nations. Therefore,
changes in the governmental regulations affecting this industry must be
made with the potential negative impacts of those ¢changes foremost in the
minds of those considering such changes.
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111. ABOUT REMINING:

“Remining” is often misunderstood. Remining is the process of revisiting
the same preperty that was previously mined. This is made more
practicabie today because of advances in mining equipment, new mining
techniques and improved coal preparation technoiogy. There have been
several legislative initiatives, both state and federal, over the past 12 years
promoting remining. They inciude: The Colombo Amendment (WV
Legislature, 1983, see attachment C); Rahall Amendment (Congress,
1987, see attachment D); OSM legisiation (Congress, 1390); and the
National Energy Act (Congress. 1992, see attachment A). These acts
included incentives to remine and recognized the benefits o the
environment brought about by remining.

in many parts of Northern West Virginia and scme parts of Southern
West Virginia, there is over 100 years of mining history and several
degraded watersheds from a water quality point of view. During modern
remining the pyritic material that is inherent in the coal is removed, while
other toxic materials in the spoil or overburden can be selectively handled
to avoid extensive contact with water.

Beaver Creek in Tucker County and Simpson Creek and Elk Creek in
Central West Virginia are all excellent examples of watersheds that have
benefited with improved water quality as a direct result of remining.

It is a consensus view that the watershed where remining takes place is
“always” improved by the process. Therefore, remining is good for West
Virginia and good for the Nation and every effort shouid be made to
encourage it.

Senate Bill 287, passed by the West Virginia Legislature and signed by
the Governor earlier this year, follows the legislative history noted above by
again encouraging the practice of remining by simplifying the process of
obtaining a “variance”. The note found following the last paragraph in SB
287 while it was being considered stated:
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“NOTE: The purpose of this bill is to
autherize the environmental quality board to
grant site specific variances for coal
remining operations from the current water
quality standards. Currently each variance is
promulgated as a new legisiative rule. This
delays the permit process for one year.”

The Legislature clearly undersiood the value of remining to the
environment and to the economy of the state. Therefore, the spirit and
intent of SB 287 (see attachment B) was 10 estabiish a variance process
which would be friendly {o those coal operators whe seek new permits on
previously mined lands.

1ID. GUR COMMENTS ABOUT THE PROPOSED LEGISLATIDE
RULE:

On page 5, section 46-6-5.1:

Typographical error: In the middle of the paragraph the rule drafter
accidentally placed the word “it". This should be deleted.

On page 5, section 46-6-5.2:
Since one of the major purposes of SB 287 was {0 remove the Legislature

from the routine process of granting variances, the words “and approved by
the legislature” should be deleted.

On page 6, section 46-6-6.2.a. & b.:

Remining is encouraged any time any portion of the water quality can be
improved. There is no language in the [aw requiring iron, manganese and
pH to all be out of compliance with established water quality standards in
order to get a remining variance. This should be an “or” test, not an “and”
test requiring all three elements. There are certainly some locations where
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the pH and iron are in compliance, but the manganese is not. Other sites
might have pH and iron out of compliance, but manganese in compliance.
Even the federal Ciean Water Act fails to link the three individual standards
to a single combined standard, as noted by the use of the word “or}) in the
Rahall Amendment to the federal Water Quality Act of 1987 (attachment D).

Therefore, 6.2.3 & b. should read:

“a. the stream does not currently meet the
applicable numeric water quality criteria for
iron, manganese or pH;

“b. the remining activity cannot be carried
out in compliance with the numeric water
quality standards for iron, manganese or pH;
and”

On page 6, section 46-6-8.2¢.:

The word “clearly” does not appear in SB 287. This is a new higher
standard being imposed by the drafter of this rule. The word “Clearly” must
be deleted.

On page 7, section 46-6-6.3.h.:

The last sentence in the paragraph, beginning with the words “In
addition...”, is unfounded and unnecessary. The coal operator should not
be required to provide the Board a cafeteria list of options for the Board to
choose the option they like best, Usually all of the alternatives have been
explored by the applicant while working with the NPDES permitting staff on
the final form of the draft permit. The operator is actually only obligated to
simply propose an abatement action plan that meets the standards and
improves the water quality. Therefore that last sentence must be deleted.
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On page 7, section 46-6-8.8:

fn the sentence beginning “Such notice shail...” the drafter apparently
intended to say “nct less than thirty nor more than 80 days”. Regardless,
that period of time delays the permitting process. Remember, the
Legislature wanted to avoid delays in remining permits. Therefore, the
publication of such notices in the state register shouid be made:

“not less than ten days nor more than twenty
days before the date of the public hearing.”

And the language in the last paragrapnh should read”

“in a publication area in the same area where
the proposed mine is located.”

Also, it should be noted that the advertisement period should be configured
to run concurrent with the NPDES Draft Permit announcemenis.

On page 8, section 46-8-6.10.:

Why is there a reference in this paragraph to the issuance of an “order’?
The Board simply grants a variance and sends a writien correspendence to
the coal operator and the NPDES staff at DEP announcing the decision.

On page 8, section 46-6-6.11.:

The drafter has again imposed a higher siandard than that imposed by the
Legislature. SB 287 says “The board may not grant”. The proposed rule
says “The Board shall not grant”. Any English stucent or legisiative drafter
knows that “may” is permissive and “shall” is mandatory. The Legisiature
established guidelines in SB 287, nct hard and fast rules as written by this
drafter. Therefore, we recommend “may” be inserted in lieu of “shall”, just
fike it reads in SB 287.
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. SUMMARY:

Legisiative intent was ciear: ENCOURAGE THE PRACTICE OF
REMINING COAL. This proposed iegisiative rule was not drafted to be as
simple and encouraging as SB 287. We therefore recommend the
amendments noted above be included in the final drait.

Remining's vaiue has been clearly proven by the projects completed in
the past and by the numerous permits where remining is currently taking
place. The resuits of remining have been excelient.

We urge the Board to revisit the language of the proposed rule and

improve it towards encouraging remining and making the application
process simple.

(end of comments) /(& @mv_,

ATTACHMENTS THAT FOLLOW:

National Energy Act of 1992 (3 page excerpt)
SB 287 (3 pages)

Colombo Amendment, WV Code, 1983 (4 pages)
Water Quality Act of 1987 (Rahall Amendment , 2
page excerpt)

Buffalo Coal Company’s current NPDES remining
permit (14 pages)

m OOwW:
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EQR Comment Reviewer
Envirenmental Quality Boeoard
1615 Washington Sireet
Charieston, WV 252311-2126 |
RE: Comments tc Proposed Amendmentis to 46 C3SR |

{(Reguirements Governing Water Quality Standards)
Dear EGQR Comment Reviewer:

This letter is written to provide vou with specific commen;s
I had upon reading the proposed amendments to 46 CSR !,

1. ! think that the comment period should he extended. [ didn]t
receive a copy ©of the proposed amendments until vesterday |
{(July 17, 1995}. This did net allow enough time Ifor me 1o
schedule time to be at the public hearing. Also, | discovered,
through personnel communicatien, that reguiatory emplovees in
cther cffices {Water Resources for example) have not had .
access to the propesed amendments as of today.

2. Regarding Section 5.2 d. (p.7); 1 think West Virginia rare,
threatened and endangered species {(as well as Federal ‘
threatened species) should be included {perferably at the end
of 5.2.4). :

3. Regarding Section 5.2.j A. {information concerning mixing !
zone boundaries):; I think that mixing zone boundaries should
be clearly delineated on maps and be part ©of the permit (and
therefor be part of ihe public record available within the

spirit of "community right to know").

I
&, In a related comment to #3, I think that fishing and swimming
advisory signs should be regquired (as a permit condition) to be
pecsted around the boundaries of mixing zones, if human healih
criteria is allowed to be exceeded within an assigned mixing
zone. -

If there are any questions or problems related tc my comments I cab
1

be reached at the address below,
Sincerely,
g b 'ﬂ,~CjQ9my
Melvin L. Tyree

106 Chapman Lane
Hurricane, WV 25526
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ol 6128 GIDEON RD « HUNTINGTON, WV 25705 » TELEPHONE 304-736-3287

l LEAGUE OF WOMEN VOTERS OF WEST VIRGINIA

July 18, 1895

To: Environmental Quality Board
Attn: Libby Chatfield

From: Helen Gibbins, League of Women Voters
Re: Requirements Governing Water Quality Standards, 46 CSR 1.

The League of Women Voters of West Virginia wishes to make
some comments on 46 CSR 1.

When establishing effluent limitations upstream of a water
intake, ceonsideration should be given to the cumulative effects
of several industries upstream from a water intake, including
those from ancther state . Each one might meet water quality
standards but the accumulation of all of the industrial effluents
could endanger drinking water or make it more expensive to treat
the drinking water.

Furthermore, when the Chief of Water Resources is
considering specific standards for mixing zcnes cor deciding when
to allow mi¥ing zones, it should be reguired that he/she consult
with the director of West Virginia's drinking water program.

v. 15, line 2; we believe the wording should bhe "shall

A

establish" rather than "may establish",

We believe that the Environemntal Quality Board should. stand
firm on maintaining standards for bicaccumulative pollutants.

1 ,.ﬂ_,,\'f_. P i
RECEIVED |
{

1
)

: i
SENVIRONMEN 4L SUALTY 3C2RD)
CHARLESTC W, WEST JIRG A |




@ - RECEIVED
O\fE(;  Chio Valley Enuironmental Coalftion

s eomf uor Sixth Avenue, Rm. 224
Eivess | Hamtington, WV 2570

| EMVIRCAMENTAL
THARLESTCH, 4

Comiments by Chio Valley Environmental Cealition (OVEC) on proposed rule
changes to 46 CSR 1 and 46 CSR 6, WY Code:
July 20, 1995

Greneral conuments:

“Public interest groups (OVEC, League of Women Voters, ¢t al) and even state
agency offices in Department of Health & Human Resources (DHHR) and Division of
Environmental Protection (DEP) were not properly informed of proposed rules. Some
groups and offices were not notified unt the final days of the comment period.

*DEP has not provided a summary discussion of mixing zone implementation
needs (i.e. use of GIS technology, statistically significant sampiing of mixing zone margins,
etc.). DEP has not issued to the public any maps or lists of existing mixing zones and their
proximity to water intakes in crder to provide for informed comment on the proposed
rules.

*DEP has not issued to the public a map and list of stream segments which do not
now mest water quality standards. In fact, DEP has failed to establish Total Maximum
Daily Loads (TMDLE) for such stream segments, as required by US EPA under the Clean
Water Act.

*DEP's proposed rules do not specifically provide for the Chief of Water Resources
to coordinate site-specific variances from the water quality standards or the establishment
of mixing zones with 2 TMDL program. The proposed rales do not even acknowledge

*Proper management of the state's resources would require coordination of these
various requirements, as well as coordination with DHHR's Environmental Engineering
Division to be protective of public water intakes.

*Adverse economic impacts were not listed. The rules changes have the potential
to increase costs for treatment of public drinking water supplies or industrial process water.
The rules changes have the potential to adversely impact recreational uses, including fishing
and swimming, as well as pleasure boating (riverboat tourism is currently a valuable growth
industry). There was no adverse economic impact listed regarding public health effects
caused by exposure to water pollution which direcily impact 2 family's economic resources.

Recycled, chlorize-fee paper




*Paragraph 6.6 page 7, the sentence should read "Such notice shall be filed with
the Office of the Secretary of State for publication in the state register not saere less than
thirty nor more than sixty days before the date of the public hearing.”

* Paragraph 6.7, append to the last sentence to read "Notice of such continuance

shall be promptly filed in the state register and should be published as a Class 1 legal

advertisement in a widelv circulated publication nearest the affected stream.”

Closing comments:

In addition, OVEC requests an extension of the comment period for both these
rules. Also, OVEC requests that WV-DEP prepare a report for the West Virginia
legislature and the U.S. Environmental Protection Agency which would summarize the
effects of the rule changes, including ¢fforts to coordinate water quaiity standard variances,
gstablishment of mixing zones, enforcement of TVDL requirements and especially
protection of public drinking water supplies and recreational uses of the state's waters.
Such a report would include lists of all the outfalls and intakes as well as maps that indicate
locations of currently established and proposed mixing zones. OVEC believes that WV-
DEP should be able to accomplish this using their GIS (Geographic Information System)

technology.
Lewis Baker, Chau‘

OVEC Board of Directors
e

Janet Fout, Project cocrdinator

Respewtfu]lv

c: Mark Scott, Deputy Director, WV-DEP
Barbara Taylor, Chief of Office of Water Rescurces
Alvin R. Morris, Director of Water Management, Region I, US EPA
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Ms. Elizabsth Chat Field T o - - ‘Jﬁt b 0

Tachnical Advisoxr ]
Environmental Quality Board -
1615 Washington Street East _

Charleston, WV 25311-2126 _ . —

Dear Ms. Chatfield: . . . _ _ L

The U. S. Environmental Pratection Agency (EPA) has reviewed
the amendment to "Procedural Regulatiocns for the Revigion cof
Water Quality Standards™, Series Number &, proposed on Juns 14,
1585. As a result of our zeview, we have Lhe followmng comments:

General Questions & Comments:

(1) Plgase clarify whether removing designated uses, granting
variances from water gquality standa?ds, gvanting remi?iﬂg
variances and establishing site-gpecific numeric criteria
are considered promulgations/revisions of legislative rules.

(2) §46-6-3 _(3.1) & §49-6-4 {(4¢.1) (4.2) (4.3), we suggest that
"removal of a designated use" be revised to read
"reclassification of a designated use" because although a
designated. use may be removed, an alternative use must
ramain or be astablished.. - '

(3) We reguest that you clarify how these procedures relate to
the September 29, 1993, Division of Environmental Protection
Policy Memorandum cn Compliance Limits for Watér Quality on
Remining Operations and identify the authority that the
State has to implement aqdwen_orce the Policy.

(4) We would like an explanation of the process and timing that
West Virginia will uge to mest the phblic review
reguirements for the ceal rem1n1pg variance and the
associated NPDES permit. -

546-6-3 - ' -

(1) 3.1 = ) .

in accoraapce with 40 CFR 131. lO(j), ‘ahy changes to water
gquality standards which T"es1.1]:_t in the reclassification of 'a
designated use or issuance of a variance must be supported
by a Usa Attainability Analysis (URA}, which should be a
structured scisntific assessment of the factors affecting
attainment of the use which may include physgical, chemical,
biclogical, and econcmic factors as described in 40 CFR
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-2- — -

131.10{g). Cuidance on the nature and content of a UAAR can
be found inm EPA’s Water Quality Standards Handbook and in
ZPA's Technical Support Manual: Waterbody Surveys and
Assessments for Conducting Use Attainability Analyses,
November 1883. The UAZA must be submitted to EPA as
supportﬂng evidence f£odr any resulting changes to water’
quality standards.

3.1.b.

Tt would be useful to more fully define minimum data .
recqulraments Ior d*scnane?s seeking use and criteria
changes. 3ZPA would be pleased to wOVk with West Virginia cn
any ceneral guidance or on smecvflc cases.

371.d. & B.3.c. Co ) T

West Virginia will need Lo cla ify how existing uses are -
defined. We assume that existing use identification would
be included in the State s anuldegradat on implementation
procedures.

2.1.£.

In addition to determining the average flow rate in. a -
segment, the application should indicate if it is a flowing
water segment, whether the stream is ephemeral, intermittent
or perennial; and, if perennial, determine the appropriate
design flow for aguatic life protecticon and for human health
protection. ' ]
3.1. -

p2y Use Attalnaovllby Anzlysis should include = comprehensive
assessment of the bioclogicgal characteristics and potential
of the strx=am. Cuidance on bioclogical. evaluations is
contained in EPA’s Rapid Biocassegsment Protocol and REPA’S
Water Quality Standards Handbock.

3.32.e. ’ . T o

Since thefrgquestedirevision could also be denied, this
section should be revised to read "&A brief abstract of the
supportive documentation which demonstrates that the
revision is appropriate, or inappropriate.”

§46-~6-4

(1)

Please explain why the State did not include the phrase
"without wviolating State water conservation reguirements" in
§46-6-4, 4.1.c. 40 CFR 8131.10(g) {2) reads, "Natural,
ephemeral, intermitctent or-low IlOW conditions or waterx
levels prevent the attainment of the use, unless these
conditions may be compensated for by the discharge of
sufficient volume of effluent. discharges without wviolating
State water conservatlon requirements to enable uses to be
met.
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The State should include the prohibitiogns for removing a
designated use found in 40 CFR 131.10(h).

§46-6-5

(1)

(2)

(3)

5.1 & 5.3 . o , i} ]
Change "numeric water quality standards" to "water guality
standards". -

5.2 o

Variances need to not only be reviewed by the Board upon
expiration but also resuppo*ted by a demcnstration that the
circumstances which lead to the original issuzance still
apply. This section should be modified tec reflect that
reguirsment.

The State does not seem tc recuire the Ifollowing cenditions
necessary Ior approval by EPA: (1) Documentation that
treatment more advanced than that required by Clean Water
Act Sections 303{c) (2) (A) and (B) has heen carefully
considered, and that alternative effluent control strategies
have been evaluated; (2) The discharger who is given a
variance for one partﬂcuTa? censtituant is Teduﬂ*ed to. meet -
the appWLCabTe criteria for other COESt’tLeﬁ"S, (3} The
discharger elther must meet the standard upon the explvatlon
of the variance, or must make a new demonstration of
”unattainability”;_(4) Reascnable progress is being made
toward meeting the standards; and (5) The public notice
should contain a clear. description of the impact of the
variance.upon achieving water quality standarxrds in the
afZectead scveam segment. o

§46 CSR 6

(1)

N

L - o e - - - R - -
"{R)emined areas of coal reminirg cverations! seems
redundant. Alsc, capitalize "divisgsion of environmental
protection" and "federal Water Pollution Control Acth,
although, the Federal citation "§301(p) of the Clean Water

Act'" is more appropriate.

£.2.a. and 6.3.%. ; " ' '

We are surxe that the 1ntentlon of these sections is to allow
remining and water quality standards variances where either
iron, manganese or pH does not meet water quality stahdards
due to abandoned mine drainage. Eowever, to betfer assure
this is understood, we suggest changing the last sentencs to
"...for iron, manganese and pH" to "...for iron, mangansse
or pH due to abandoned mine drainage."
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£.2.D. T - : ;
Thig gecticn is is unclear to us. &g written, we asgume
that this condition means that the remining activity can not
be carried cut without cau51ng or contrlbuplng Lo a water .
quality standards viclation of the receiving stream. Please
provide the State’s interxpretation.

6.3.9. , N

The alternative numeric water quallty criteria appears to be
eguivalent to the actual receiving stream guality beifore
remining. This would be determined by the appiicant’s
stream monitoring. -Howsver, the applicant also monitors his
backgreound preexisting discharge into the receiving stream
and may report these number Iinstead.  To avoid confusiocon,
the wording in this section could bhe changed to "...pH in
the receiving stream requested by the applicant.

This subsection does not include a section entitled

"amendment of 46 CSR 1". Are remining variances considerad
as revisiops to 46 CSR 1, Requirements CGoverning Water
Qual tv Standards? EPA Region III would COHSlder each coal

remining variance as a change to West Virginia's water
gquality standards, subject to EPA’'s review and approval.

To Sectiom 6.11.c., we suggest adding "In the event that the
3oard determines that degradation of the existing instream
water quality will result from the remining opesration.r®

Somewhere (the NPDES applicatiocon reguirements would be
appropriate) the State should ask for certification that the
proposed coal remining operation will be confined to the
remining arez. The State should also assure that they have
the authorlty to request the extensive Baseline Sampling
Data that is described in the $/2%/93 Policy (the Baseline
Sampling Data will be neaded Lo suppert £.3.g9. "The
alternative numeric water guality critexia fox iron,
manganese and pH reguested by the applicant).

Other information that may be helpful to the State when
making a determination that a dlscharger is eligible for a
coal remining variance:

{(a) Plans, cross-sections, and schematic drawings
describing the techniques for handling acld-forming
materials to reduce the discharge of acidity, iron and
mangansse,

{b} A description of_ the range of abatement levels that
probably can be achieved, costs, and each step proposad to
reduce the discharge oi acidity, iron, and manganese.
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(¢) A descrivtion of the spoilil handliing practices necessary
to reduce the discharge of acidity, iron, and manganese.

(d) A detailed topographic map of the vroposed coal
remining operation, including the locations of the
preexisting and proposed discharges.

(¢) In Section 6.2, it stataes that the Board may grant a
variance if it finds that all of the reguirements of "this
rule" have been met. Weould this include a determination

that one of the conditions cutliined in section 4.1 a-f
apply, and that that condition would be identiiied in the
public notice? -

546-6-7

(1) 7.2.b. & 7.2.c - I ,
Changes "Water E::ec;s Ratio¥ to "Water Effect Ratie", in all
instances. B

{2} In section _7.2.b., the State should either specify that this

is the February 1554 version of the Water Effect Ratio (WER)
interim guidance, or somehow certify that any subsequent
versions of this document would also be valid for use.

{(2) The procedures should indicate whether or not a discharger
could also use the Recalculation Procedure, and whether or
not a discharger cculd use a. Qeca‘culatﬂon in combination
with a WER.

(4) Considering the relative expense of preparing a WER, we
suggsst that ‘a2 discharger sheould be reguired to contact the
Beoard prior to beglnnlrg the WER process, Lo assure Lhe
2oard agrees with the dischargers plans. Given that EPA
must ultimately approve all WERs, we alsc sugcest that EPA
in invelved in the review of any work plans under
consideraticn. - -

Typographical Exrrcrs:

§46-5-4, 4.1.d., should xead, "...cause mcre envircnmental damage-
tc correct tnan to leave in place,“

§46-6-4, 4.1.Ff., should read, "Physical conditicns related to the
natural featuresa oI the..."

§46-6-3, 5.1., "...1f %t the Bocard determines...”

§46-6-5, 5.3.c., should read, "Identification of the critericn
outlined in section 4.1 a-f above which render..."
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§46-6-7, 7.2.b., add gquoctaticn marks to.read, "...the procedures
cutlined in ZPA’s "Interim CGuidance on the Determination..."

If you have any questlons concerning these comments, pleassa
contact Denise Penn Hakowski at (215) 587-5745.

Sincereslyv,

- /E:Bwa—«*~ “*gﬁﬁzéli;:é&;&

Mo YEvelyn S. MacKnight, Chief
Water Quality Planning Sscticn
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Mg. Elizabeth Chatfield , JUL 2 D fggﬁ

Technical Advisor

West Vnglnla State Water Resources Boa*a
15615 ®. Washington Street

Charleston, Westi Virginia 25311

Dezx Ms. Chatfield:

The United States Envircnmental Protecticn Agency (EPA} has
reviewed the proposed changes tc West Virginia’s water cuality
standards which were filed on June 16, 1995, Lo modify the rule
that reguires dischargers within five miles above a drinking ] ,
water intake to meet water.quality standards at the "end of -
pipe." EPA’'s position regarding proLectlon of downstream uses
requires simply that downstream uses, inciuding dr¥inking water ,
uses, must be met. There is nc analogous Federal rule that would
prevent mixing zones or. impart any guarantee of safety by a five- .
mile buffer zone above a pu“llc,wa_er intake. Therefore, EFA . -
would not object To remcval oI the "five-mile" reguiremeant, |
p“OVlded that water cquality standarxds werse met at the drinkin _ !
water intake. : _ - '

EPA’s Water Quality Standards Eandbook, August 1994, notes
that mixing zones should not ericrcach on drinking water intakes
and that where fish tissue residues are a concern (elther becazuse
of measured or predicted residues), mixing zones sheould nct be
projected to result in significant health risks to average
congumers of fish, after considering aguatic exposure and fish
consumpticon patterns in the area. The Handbook also notes that
"ocareful consideration must ke gilven te the appropriateness of a
mixing zone where a substance discharged is biloaccumulative,
persistent, carcincgenic, mutagenic, or teratogenic. Denial
should be ceonsidered when bioagcumulative pollutants are
consideraed in the discharge, EPA weuld support West Virginia's
prohibition against allowance of mixing zones for biloaccumulative
pollutants. We suggest that "bicaccumulative” be defined and
refer the State to the Final Water Quathv Guidance. for the CGreat
Lakes System which was prllSh&Q in the Federal Register cn March
23, 1995, and the accompanylpg Technical Support Documsnt for
further information.

We would like teo neote that EPA has not vet recsived the
revised water quality standards re galaglon for wnich the
amendment is being provozed for review and approvdal. Therefore,
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our comments only address the changes ‘which were proposed con June
16, 1%85. If you have any guestions, pTease do not hesitate to
contact me at (215) 5%7-4491. - -

Sincerely,
fw%_ S W Lot
Evelvn

MacKnight,"Ghief
Water Quality Planning Section




KATIONALE
Introduction

The amendments to the State’s water quality standards proposed by the Board herein
pertain to the regulation of discharges into State waters that serve as the public water supply.
The water quality standards regulation currently includes a provision, commonly known as the
“five mile rule” which limits discharges within five miles above anv drinking water intake in a
stream. The existing limitation on such discharges is that water quality standards must be met at
the “end of pipe” which means that no mixing is allowed in the receiving stream. This
requirement differs from discharges into the other waters of the State in that effluent limitations
for discharges generally allow for limited mixing to occur at the discharge point.

In the 1995 legislative session, an amendment to this provision was proposed in the
Legislative Rule Making Review Commitiee which would have deleted the five mile rule and
required the DEP to make a demonstration of necessity prior to requiring a discharger to meet
water quality standards at end of pipe. Neither the Board nor the Office of Water of the DEP
supported the proposed amendment as written. Based on an agreement that the Board would
review the issue and counsider revisions to the rule in the 1996 legislative session, the proponents
of the amendment agreed to its withdrawal.

Since'then, the Board has reviewed the issue and has worked with the DEP as well as the
proponents of the rule change. In addition, in order to provide an opportunity for public input on
the proposal early on in the process, the Board held a public meeting on April 20, 1995 at 7.00
PM to receive comuments and suggestions regarding a possible change in the rule. The meeting
wes held at the Board office and was attended by approximately 30 people. Further, the Board
sought input and suggestions from the staff of the water quality standards division of Region Il
of the U. $. Environmental Protection Agency.

Based on the information generated during the process described above, the Board
developed a proposal that was filed with the Office of the Secretary of State on June 13, 19953,
Notice of the proposed rule was published in the Charleston Newspapers and in several other
papers throughout the State. Notices of the proposed rule were zalso sent 1o a mailing list of
approximately 80 parties, including numerous state and federal agencies.

In summary, this proposal eliminates the end of pipe discharge requirement in the five mile
zone above drinking water intakes and allows mixing zones for human health criteria in state
waters designated as category A (public water supply). The proposal prohibits mixing zones in
streams with 7Q10 flows of 5 cubic Teet per second (cfs) or less and also prehibits mixing zones
for bicaccumulative poliutants. The proposal retains a protective zone one half (V2) mile above
drinking water intakes. In that zone, no discharges can exceed water quality standards, and the
Chief may establish effluent limitations more protective than would otherwise be required by the
water quality standards,




GENERAL COMMENTS

In addition to the comments reviewed below , the Board received comments addressing
issues which are not the subject of this revision. Although many of those comments may have
merit, the Board declines to adopt significant changes to the rule that were not available for public
review and comment. Those comments will be considered for inclusion in the next review of
these standards but are not addressed in this propesed revision or this rationale document,

The Board received a number of letters generally opposed to any changes in the five mile
rule. The commenters expressed concerns about relaxing drinking water protection to favor
industrial development, _ -

Several commenters requested an extension of the comment period because they had not
been notified of the proposed rule until shortly prior to the public hearing in July. The Board
made every reasonable effort to provide public notice of the rule, as described in the introduction,
above and other documents attached to this filing. A copy of the list of parties who were notified
by the Board, and who received a copy of the proposed rule s artached to this document. While
the Board regrets that some individuals may not have been notified in a timely fashion, we decline
to extend the public comment period. The Board encourage anyone wishing to receive individual
netice of our proposed rules to contact the Board office and request to be placed on our mailing
list.

One commienter requested that the Board hold the public hearing in advance of the close
of the public comment period to provide sufficient time for response to comments provided at the
hearing. The Board scheduled the public hearing two days pricr to the close of the public

comment period. We recognize that extra time would be helpful and will make every effort to
honor this request in the future.

SECTION 46-1-2 Definitions
Existin

Section 2 2 provides a definition of "cumulative" which Is similar 10 and refers to the term
bioaccumulation.

ed Chang

The Board proposed no changes to this section.

[ RN]




Comments Received o

Numerous commenters indicated the need to provide a definition of the term
bioaccumulation or bicaccumuiative poilutant as well as a list of bioaccumulative pollutants in
order to clarify the implementation of the prohibition against mixing zones for bioaccumulative
pollutants proposed by the Board. ) N

The Board agrees that a definition of the term bioaccumulative is needed to clarify the
proposed changes in the rule,

Board Action

The Board amended this section by deleting the definition of "cumulative" in section 2.2,
and adopting the term "bicaccumulation” and the definition of that term which is found in the
USEPAs Final Water Quality Guidance for the Great Lakes System (40 CFR 9, 122, 123, 131,
and 132, March 23, 1995). - :

SECTION 46 -1-5 Mixing Zones

Existing Rule , T

This section outlines the requirements and guidelines to be followed in establishing mixing
zones for permitted discharges into the State’s waters,

Proposed Changes

The Board's proposed changes establish requirements for developing mixing zones for
human healith criteria. Proposed section 5.2 ¢. provides that the human health criteria, cutlined in
Appendix E of the Water Quality Standards, cannot be exceeded unless a mixing zone has been
established by the Chief of the Office of Water Resources. If a mixing zone is established, human
health criteria may be exceeded within the mixing zone, but must not be exceeded outside of the
outer boundary of such established mixing zone.

In addition, section 5.2.c. prohibits mixing zones for human health criteriza for
bicaccumulative pollutants and in streams which have a 7Q10 flow of 5 cubic feet per second
(cfs) or less.

Comments Received and Board’s Responses

Prohibition of Mixing Zones for Bioaccumulative Pollutants

The majerity of the comments received on this section addressed the prohibition on mixing

zones for bicaccumulative pollutants. Several commenters requested deletion of the prohibition,




VvoICing concerns that there is no definition of or list of bjoaccumulative pollutants established in
the rule. In addition, the commenters ciaimed that bioaccumulative pollutants are best addressed
through the development of total maximum daily loads (TMDLs), They further argued that an
outright ban on bicaccumulative pollutams is inconsistent with USEPA policy and guidance.

Additional comments fifed by those opposing the prohibition suggested caution in reliance
on the list of bicaccumulative pollutants in the EPAs Great Lakes Initiative because that list was
developed with the local concerns in mind and was not intended to apply nationwide. They
reiterated that reduction of the concentrations of bicaccumulative poliutants in state waters is best
accomplished not by prohibiting mixing zones, which are intended to address excessive pollutant
concentrations in limited areas, but by reducing mass lcadings by wasteload allocations and
control of nonpoint sources. The recommendation made by this commenter is to conduct an
investigation to determine where bioaccumulative pollutants are substances of concern in State
waters and then identify the sources of them.

Several commenters voiced support of the ban on mixing zones for bicaccumulative
pollutants; those commenters also requested that the Board include a definition and a list of such
pollutants.

The Board deliberated carefully before including the prohibition on mixing zones for
bicaccumulative pollutants in the proposed amendments to the five mile rule. In their review, they
considered where the existing "end of pipe" limitations of the five mile rule would be appropriate
to relax and where concern for human health protection warranted retention of such limitations.
The Beard recogriizes that there is no outright prohibition on mixing zones for bicaccumulative
pollutants included in current EPA guidance documents. However, every EPA document
reviewed by the Board includes proximity to drinking water intakes and the presence of
bioaccumulative pollutants in the discharge as situations where it may be appropnate to limit or
prohibit mixing zones.

EPAs Technical Support Document for Water Qualiiy-based Toxics Control (EPA/50572-
90-001 PB91-127415, March 19%1) (hereinafier "TSD") makes several references to the
problems of allowing mixing zones for bicaccurmulative pollutants, The following discussion is
found on page 71:

For example, denial (of a mixing zone in a site-specific case) should be considered
when bioaccumulative pollutants are in the discharge. The potential for a pollutant
to bioaccumulate in living organisms is measured by (1) the bioconcentratyion
factor (BCF), which is chemical-specific and describes the degree 1o which an
organism or tissue can acquire a higher contaminant concentration than its
environment (e g., surface water); (2} the duration of exposure; and (3} the
concentration of the chemical of interest. While any BCF value greater than |
indicates that bicaccumulation potential exists, bioaccumulation potential is
generally not considered to be significant unless the BCF exceeds 100 or more.




Thus, a chemical that is dischargea 1o a receiving stream, resulting in low
concentrations, and that has a low BCF value will not create a bicaccumulation
hazard. Conversely, a chemical that is discharged 1o a receiving stream, resulting
in & low concentration but having a high BCF value, may cause in (sic) a
bioaccumulation hazard. Also, some chemicals of relatively low toxicity, such as
zine, will bioconcentrate in fish without harmful effects resulting from human
gconsumption,

Further, section 4.3.4 of the TSD provides the following on page 72:

4.3.4 Prevention of Bioaccumulation Problems for Human Health

States are not required to allow mixing zones. Where unsafe fish tissue levels or
other evidence indicates a lack of assimilative capacity in a particular waterbody
for 2 bioaccumulative pollutant, care should be taken in calculating discharge limits
for this pollutant or the additivity of muitiple pollutants. In particular, relaxing
discharge limits because of the prowswn of a mixing zone may not be appropriate
in this situation,

EPAs Water Quality Standards Handbook, Secend Edition (EPA-823-B-83-002,

September 1993) provides the following guidance on mixing zones for bioaccumulative
peollutanzs: - :

Mixing zone allowances will increase the mass Joadings of the pollutant to the
waterbody and decrease treatment requirements. They adversely impact immobile
species, such as benthic communities, in the immediate vicinity of the outfall.
Because of these and other factors, mixing zones must be applied carefully | so as
not to impede progress toward the Clean Water Act goals of maintaining and
improving water quality. .. o

And further: -
5.1.3. Human Health Protection

For protection of human heaith, the presence of mixing zones should not result in
significant health risks when evaluated using reasonable assumptions about
exposure pathways. Thus, where drinking water contaminants are a concern,
mixing zones should not encroach on drinking water intakes. Where fish tissue
residues are a concern (either because of measured or predicted residues), mixing
zones should not be prejected to result in significant health risks to average
consumers of fish and shellfish, after considering exposure duration of the affected
aquatic organisms in the mixing zone and the patterns of fisheries use in the area.

While fish tissue contamination tends to be a far-field problem affecting entire




water bodies rather than a narrow-scale problem confined to mixing zcnes,
restricting or eliminafing mixing zones for bicaccumuiative pollutants may be
appropriate under cenditions such as the following:

. Mixing zones should be restricted such that they do not encreach on areas
ofien used for fish harvesting particularly of stationary species such as
shellfish.

. Mixing zones might be denied (see section 5.1.4) where such denial 1s used

as a device to compensate for uncertainties in the protectiveness of the
water quality criteria or uncertainties in the assimilative capacity of the
water body.

5.1.4. Were Mixing Zones Are Not Appropriate

States are not required to allow mixing zones and, if mixing zones are allowed, a
State regulatory agency may decide to deny a mixing zone in a site-specific case.
Careful consideration must be given 1o the appropriateness of a mixing zone where
a substance discharged is bioaccumulative, persistent, carcinogenic, mutagenic, or
teratogenic (emphasis added).

Denial should be considered when bicaccumulative pollutants are in the
discharge... S -

In a document developed by USEPA Region 8 entitled “EPA Region VIII Mixing Zones
and Dilution Policy” (December 1994), the following discussion about the sizing mixing zones
for aquatic life and human health protection is included:

Site specific factors that may be the basis for down-sizing individual mixing zones
include existing bicaccumulation problems in fish tissue or sediment, biologically-
important areas, low acute to chronic ratio, potential human exposure from
drinking water or recreation, attraction of aquatic life to the effluent plume,
toxicity/persistence of the substance, zone of passage for migrating fish (inciuding
access to tributaries), and cumulative effects of multiple discharges and multiple
mixing zOnes.

The USEPAs Final Water Quality Guidance for the Great Lakes System (40 CFR 9, 122,
123, 131, and 132)(hereinafter referred to as "Great Lakes Initiative” or "GLI") provides a
regulatory program for the Great Lakes. The Great Lakes Initiative was developed by EPA with
extensive participation by numerous interest groups, including industry, the environmental
community, and the general public. The GLI includes a list of bicaccumulative chemicals of
concern (BCCs) and a program for regulation of those pollutants (See Attachment A). In the




Boards view, that document provides the wost tirorough treatment of the issue of
bioaccumulative pollutants that is currently available.

The USEPA, Region {II provided comments to the proposed changes to the five mile rule.
Their support for the Board's proposed language is expressed as follows: "EPA would support
West Virginia's prohibiticn against allowance of mixing zones for bioaccumulative poliutants. We
suggest that "bioaccumulative” be defined and refer the State to the Final Water Quality Guidance
for the Great Lakes System which was published in the Federal Register and the accompanying
Technical Support Document form flrther information.”

After careful review of the comments provided on this issue as well as the information
outlined above, the Board has decided to retain the ban on mixing zones for human health criteria
which are bipaccunulative pollutants Although aware that EPAs guidance does not require an
outright prohibition on such mixing zones, the Board believes that such a prohibition is consistent
with EPA guidance. In fact, as discussed above, the comments filed by EPA during the publi ic

comment period on this rule demonstrate their support for this provision.

Several factors weighed into the Boards decision on this issue. As indicated above. one
commenter suggestad that the most effective method on identifying and resolving problems with
bioaccumulative pollutants is through the development of total maximum daily loads or
"TMDLs", rather than trying to limit discharges on a permit by permit basis. The Board agrees
that the institution of a TMDL program will go far in identifying and eliminating the loadings of
bicaccumulative pollutants in the state's waters. However, the state currently has no TMDL
program in place. Until such a program is instituted the Board believes that the limitations on the
discharge of such pollutants provided in this rule are not only appropriate, but necessary to
protect the drinking waters of the state, While the relative contribution of bioaccumulative
poifutants by individual dischargers is refatively low, such discharges contribute to the loadings of
such substances in the State's waters. The Board believes that the proposed plan of regulation is
appropriate to minimizé those contributions of bicaccumulative substances to the States waters™

The Board agrees with the suggestion offered by all who commented on this section
regarding the need to include a definition and a list of bicaccumulative pollutants which wili be
subject to this prohibition. The Board has therefore amended the proposed regulation by
adopting the definition of bioaccumulation from the GLL and further, has adopted, by reference,
the list of "bioaccumulative chemicals of concern” from the GLI. (See Attachment A). In
response to those who cautioned against adopting that list, we believe thar the examination of the
probiem of bicaccumulative pollutants in the GLI is the most thorough avzilable. While the
document was developed with local issues in mind, the technical issues and human heaith

problems related to such pollutants do not vary from location to location.

We recognize that as more information becomes available through further study of this
issue and possibly through the development of a program of using TMDLs, that the Great Lakes
Initiative list may be determined to be either over inclusive or underinclusive for West Virginia.




The Board therefore ftends to continue s 1eview of this issue and will address necessary
changes during the next scheduled triennial review, which is to be conducted in 1997, If the need
for changes arises before the initiation of that review, we will consider legislative changes prior to
that time. -

Additional Requirements for Mixing Zones for Human Health Criteria

West Virginia Departmen: of Health and Human Rescurces provided comments regarding
establishing mixing zones for human health criteria. Their comments included a suggestion that
Board include a provision requiring the Chief to consult with the Commissioner of the Bureau of
Public health prior to assignino a mixing zone in a permit. Further, thev suggested that language
be included in section 5.2.¢ requiring the Chief to consider the cumulative effects of multiple
discharges and mixing zones above the intake in determining the human heaith risks of a mixing
zone. Finally, they provided a list of pollutants for which the human health criteria in Appendix E
are less stringent that the Maximum Contaminant Levels (MCLs) established by the Federai Safe
Drinking Water Act, as requested that the Board adopt the more protective MCL value for each
of the pollutants. '

Board Action _

The Board amended the proposed language of 5.2.¢ by adopting language requiring the Chief to
consult with the Commissioner of the West Virginia Bureau of Public Health prior to establishing
a mixing zone for human health criteria and by adding the following language:
In assessing the potential human health risks of establishing a mixing zone upstream from
a drinking water intake, the Chief shall consider the cumulative effects of multiple
discharges and mixing zones on the drinking water intake.

In addition the Board added language adopting the list of "bioaccumulative chemicals of concem”
in EPAs Great Lakes Initiative as the defining list of bicaccumulative pollutants for the purpose of
implementing section 5.2.c. (See Attachment A). {See, also, above discussion of adoption of
definition of bioaccumulation)

SECTION 46-1- 6.2

This section defines the criteria for water use Category A, Public Water Supply.
Proposed Changes

The existing definition provides:

Category A--Water Supply, Public-- This category is sued to describe waters which, after
conventional treatment, are used for human consumption. This category includes:




a. All'Community domestic watei supply systems;

b. All pon-community domestic water suppiy systems, (i.e. hospitals.
schools, etc.);

c. All private domestic water svstems;

d. All other surface water intakes where the water is used for human
consumption: and

e. Shall appiy to the stream segment extending upstream from the intake
for a distance as defined in subsection 7.2.a.B of this series. (See Appendix
B for partial listing of category A waters).

The first amendment proposed in this section is to change the second sentence to read “This
category includes m which the following are " In proposing this change, the
Board intends to clarify its intent that any stream upon which one of the svstems described ina - ¢
occurs, is considered category A for the entire length of the stream.

The second amendment to this section deletes the text of subsection e, retains the
reference the list of waters in Appendix B and adds a reference to 7.2.a.B for additional
requirements for category A waters. In proposing this change the Board intends to delete from
the rule the existing requirements in the five mile zone above a drinking water intake.

mment eived and Board’s Re

Several commenters objected to the proposed amendment which establishes that any
stream on which an intake is located is to be designated category A. They opposed designation of
the entire stream as category A and argued for the retention of the five mile zone for the purpose
of establishing category A waters. According to their proposal, category A waters would be
comprised of stream sections extending five miles above established drinking water intakes.
Between the five mile segments other use designations would apply (fishable/swimmable).

The Board disagrees with the suggestions offered by the commentor. The current
practice by the Office of Water Resources in determining the appropriate water use category for
a stream is to assume that all uses apply to all streams unless a determination can be made that a
use clearly is not being made of the water, Then the permit limits are calculated using the most
stringent criteria among the uses that apply. To the Board’s knowledge, the five mile rule has
never been used to establish section by section category A waters, but has been considered a zone
of extra protection, where limits more siringent than those otherwise allowed by the water quality
standards would be imposed.




— u

In its review of this issue, the Board looked carefully at the existing requirement to meet
water quality standards at end of pipe. Recognizing the financial burden associated with that
requirement, the Board proposed an alternative which would relieve that burden, while
maintaining standards that, while less stringent, the Board believes to be fully protective of the
States drinking water supply. Requiring all dischargers into streams which are used as public
water supplies to meet the criteria established to protect human health, especially with the
opportunity to establish a limited mixing zone, is a reasonable requirement, and ensures the
protection of those waters which serve as the drinking water supply for the citizens of the State.

Board Action
Proposal adopted.
SECTION 46-1-7.2

Exjsting Rule

This section describes the exceptions to the general requirement that water quality
standards apply at all times in the waters of the state. The current ianguaue in this section
includes the “five mile rule” which provides:

In each segment extending upstream from the intake of a water suppiv public
(Water Use Category A), for a distance of five miles or to the headwater, must be
protected by prehibiting the discharge of any pollutants in excess of the
concentrations designated for this Water Use Category in Section 8. Provided,
however, that within a zone extending one half (V%) mile above the intake the
Chief, Water Resources section Division of Natural Resources, may establish for
any discharge, effluent limitations for the protection of human health that require
additional removal of those pollutants . (If a watershed in not significantly larger
than either of the two (2) zones above the intake, the water supply section may
include the entire upstream watershed to its headwaters.

Proposed Changes

The Board proposes amending this section by deleting the language in the first sentence
after the words *...(Water Use Category A)". Further, the proposal would delete the language in
the second sentence before the words “one half(”} mile above the intake..” and would add at
the end of the second sentence the words “than would otherwise be provided by this rule”.

The effect of the changes described above would be to eliminate the requirement to meet

water quality standards at the end of pipe in the five mile zone above a drinking water intake. The
proposal would retain the Chief’s discretion to establish effluent limitations more stringent than
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existing requirements 1 the one half mile cOnC aLove a drinking water intake. The intent of this
tanguage is to allow the Chief to require a discharger to meet human health standards at end of
pipe, or to require even further removal of pollutants from the effluent.

An additional amendment proposed in this section occurs in 7.2.¢.C.  The existing
language provides that numeric water quality standards do not have Lo be met in zones of initial
dilution of mixing zones. The proposed amendment adds to that exception mixing zones for
human health criteria and mixing zones for aquatic life criteria for which a zone of initial dilution
is not assigned.

This change is necessary to clarify the point in a mixing zone at which water quality
standards are to be met. Some of the aquatic life eriteria in Appendw E of the rule include two
values, an acute criterion, which is the maximum concentration tolerable to aquatic life, and the
chronic criterion, which is the concentration determined to be safe for aquatic life even at
continuous exposure.  In a mixing zone for aquatic life criteria where the standards have
astablished an acute and a chronic value, a zone of initial dilution (ZID) must be established by the
Chief and the zcute value must be met at the edge of the ZID and the chronic value must be met
at the edge of the mixing zone. For human health criteria and aquatic life eriteria for which only
chronic values have been established, there is only one mixing zone and the criterion must be met
at the edge of that zone. -

The final proposed amendment to this section is to correct the reference to the Chief’s
office. “Water Resources Section, Division of Natura] Resources™ is now “Office of Water

Resourceas, Division of Environmental Protection”.

Comments Received and Board’s Responses

Another comment received requested that the Board retain the protections currently
required by the five mile rule in the 2 mile zone above an intake, As proposed, the Chief has the
authority to place limits on discharges in the 2 mile zone "in addition o those provided elsewhere
in this rule”, but does not specifically require water quality standards to be met at end of pipe.

The Board agrees with the commenter and has amended the proposed rule to clarify that
the zone '» mile above a drinking water iniake "must be protected by prohibiting the discharge of
any pollutants in excess of the concentrations designated for this Water Use Category in Section
$." In amending this section, the Board's intent is that water quality standards be met at the end
of the discharge pipe in the ¥z mile zone above a drinking water intake, and that if further removal
of pollutants is warranted, the Chief is authonzed to reqmre such further removal as part of the
permit requirements. _ -

Board Action

The Board amended section 7.2, a.B ic read as feliows:
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B. Each segment extending upstredut irom the intake of a water supplv public (Water Use
Category A) for a distance of one half (12) mile or to the headwater, must be protected by
prohibiting the discharge of any pollutants in excess of the concentrations designated for
this Water Use Category in Section 8. In addition, within that one half (14) mile zone, the
Chief, Office of Water Resources, Division of Environmental Protection, may establish
for any discharge, effluent limitations for the protection of human health that require
additional removal of polluzants than would otherwise be provided by this rule. (Ifa
watershed is not significantly larger than this zone above the intake, the water supply
section may include the entire upstream watershed to its headwaters.
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COMMENTS OF THE WEST VIRGINIA MANUFACTURERS ASSOCIATION
ON REQUIREMENTS REGARDING WATER QUALITY STANDARDS,
46 CS.R. 1

L Introduction ) L

The West Virginia Manufacturers Associadon (WVMA) is a trade organization composed
of manufacturers and supporting businesses located in West Virginia. For many years, the WVMA
has participated in the rule-making process by commenting on rules promulgated by the
Environmental Quality Board. The regulations relating to water quality standards, found at 46 C.S.R.
1, have important implicatons for all WVMA members with NPDES permuits, and therefore the
standards have been followed with great interest by the WVMA, The WVMA is particularly
interested in the current proposed changes to the standards, as they would resclve an issue that has
been of significant concern, the five-mile rule,

In its preposed rule, the Board has removed the five mile limitation for the Category A (public
drinking water supply) use, and aliowed applicadon of Category A criteria anywhere upsiream of a
drinking water intake. To avoid application of Category A criteria as stringent end-of-pipe limits, the
Board has allowed the Chief of the Office of Water Resources to establish a mixing zone for Category
A substances. This would allow discharges of Category A substances in concentrations greater than
the water quality criteria as long as the discharges do not interfere with the use. However, no mixing
zone is allowed for human health criteria for any substance that is bicaccumulative.

By removing the five mile limitadon on Category A, and denying a mixing zo;zle for
bicaccumulatives, the Board has effectively imposed Category A criteria as end-of-pipe limits for
bicaccurnulatives throughout West Virginia, and has imposed Category A criteria on all dischargers
regardless of their distance from a public water supply. This could have important ramifications on

industrial and municipal dischargers, as discussed below.




I Comments
A. Removal of Five Mile Limitation

Water quality standards are a combinatior: of the use, or the functon the water body serves,
and the criteria to protect that use. One of the uses that can be assigned in West Virginia is Category
A, for streams that are used as public water supplies. 7Pub1ic water supplies are defined in the Safe
Drinking Water Act as those with 25 or more users. The criteria for the Category A use are iﬁtended
to protect those users from offensive taste or odor, carcinogens, and to-xic effects.

Unlike Category B (aquatic life) and Category C (water contact recreation), which constitute
the fishable and swimmable uses that apply in all state water, Category A currcntiy does not have
universal application. This is because the criteria is developed to protect those who drink from public
water supplies, and therefore the only place the criteria have relevance is at the point they are drawn
into the public water supply weatment plant. Itis only the water drawn into an intake that must not
contain substances in excess of Category A criteria; the rest of the river does not pose harm to the
public water supply customers. |

Presently, the Board has applied the Category A use to the siver for five miles upstream of
an intake, in recognition of the fact that only a portion of the stream is acrually used for drinking
water supply. As reported in the January, 1986 Ratonale for the changes to the warer quality
standards made in 19835, the Board intended the‘Catc_gory A use to apply only‘to those stretches of
a river actually used as a drinking water supply. "Above zl, [the Board] agreed that the cétegory and
eriteria for public water supplies should not be applied to streams or stream segments where no one
is using the waters for drinking.” Raﬁtic{nralre at pages 19-20. The Board did not expand the zone of

protection to 20 miles because " (1) the State of Virginia . .. has long had a 5 mile zone of protection




with no deleterious effects and (2) there is no scientific evidence that 20 miles is more protective than
5 miles.” The WVMA believes that a five mile area of protection, with allowance of mixing zones
within that area where justified, continues to be the most scientifically defensible use limitation.
The importance of this five mile rule is that it draws a bright line as to where the use ends.
Those discharging within the five mile segment must make a demonstration that a mixing zone is
appropriate, or be faced with Category A criteria as end-of-pipe limits in their NPDES permits. As
a mixing zon€ cannot overlap a public water intake, and Category A criteria must be met outside a
mixing zone, the water being drawn into a public water intake will be less than the _criteria. Those
outside the five mile area would nor have permit limits established usiﬁg Categdry A criteria unless
they were contributing to an exceedance of the criteria at the public water supply. In that event, the
Chief would look at all sources actually contributing to the eicecdanceuand édjust permit limits as

appropriate, because they would be contributing to an impairment of the use. In this fashion the

Category A use would be protected without requiring stringent controls on sources that are far from
an intake and are not contributing to & use impairment.

The WVMA wants to clarify that it is not suggesting that the Board retain its current practice
of applying Category A criteria as end-of-pipe limits within five miles of a public water intake.
Rather, it urges the Board to apply the standards to protect the Categoxif A use in the same fashion
as all other uses. For example, Category B and Category C criteria are im;ﬁosre’d at all locgltio,ns in

the State's waters, even a: the point of an industrial discharge, except where a mixing zene is allowed.

In that event, the assimilative capacity of the river is calculated and permit limits imposed accordingly.

This system is sufficient to protect aguatic life, which is present at the discharge, and is doubly safe




for protection of human health, where the point of protection is downsiream of the discharge and
mixing zone. _

If a discharger is causing the criteria to be exceeded at the point water is being drawn into a
public water supply intake the Chief has authority to impose whatever tighter limits are reasonably
necessary to prevent violations of the Category A criteria. Applying the Category A use throughout
the state is not necessary to protect public water supplies, and accordingly the WVMA urges the
Board to continue the five-mile limitation on the use, Category A with mix;ng zones allowed within
the five mile area.

B. Denjal of Mixing Zone for Bicaccumulatives

The proposed rule would ban mixing zones for bioaccumulatives, so that the permit limits for
those substances would be the Category A criteria. The rule does nor contain a definidon of
bicaccumulatives, although there is a definiton of “cun_lulative” that contains a reference o
bicaccurmulation. This definition is somewhat vague, and does not identifv the subsranc_es that are
deemed to he bioaccumulative. Without some list of the substances meeting the definition, there will
be endless dispute as to which substances qualify for a mixing zone.

There is also some question as to the efficacy of limidng point source discharges of
bicaccurnulatives by denying mixing zones. ‘Bicaccurnulatives are best addressed through use of total
maximum daily loads (“TMDLs™) or similar regicnal limits on mass loading, rather than reducing
concentrations in mixing zones.  Most problems with bioaccumulatives are a result of po]il‘utam
loading on a watershed basis, not as a result of a single djscha;ge_r. In its Technical Support

Document for Water Quality-based Toxics Control (March 1991) ("TSD"), EPA noted that ". . . fish

tissue contamination tends to be a far-field problem affecting entire waterbodies rather than a narrow




scale problem confined to mixing zones. . ." and specifically noted only two situations in which
restriction or elimination of mixing zones for bioaccumulative pollutants might be appropriate. TSD
at 34. In addition, site-specific factors such as natural transport and transformation processes,
including sorption of metals, may have a great effect on the bioavailability of pollutants,

Other EPA guidance, such as the Water Quality Standards Handbook, does not recommend
mixing zones not be allowed for bicaccumulatives. The Great Lakes Initiative ("GLI") would ban
mixing zones for bicaccumulatives after 12 years, but it has been the subject of much epposition from
the states affected, and is widely expected to be changed in the future. Even if it is not, it does not
prohibit mixing zones for bioaccumulatives immediately, as the Board’s proposal would do. Most
importantly, the GLI policy on bicaccnmulatives was not developed with West Virginia in mind. EPA
felt that prohibition of mixing zones for a short list of bicaccurnulatives was necessary “{blecause of
the unique nature of the Great Lakes ecosystem, docamented ecological impacts, and the need for
consistency . . ." 60 Fed, Reg, 15376 (March 23, 1993). Given these considerations. the GLI policy
on mixing zones and bioaccumulatives should not be relied on to justify a denial of mixing zones for
bicaccurmulatives in West Virginia.

The WVMA is also concerned that a prohibition on mixing zones for human health criteria
for bicaccurmulatives might be interpreted as prohibiting mixing zones for such substances even where
the Category A use has been removed. The proposed language could be interpreted by the Office of
Water Resources or others to require denial of a mixing zone for substances for which tk;c;re is
Category A criteria, even if Category B or C Criteria is being used, on the grounds that such 2 mixing
zone would result in permit limits that are higher than the limits that would be applied if the Category

A criteria were used. In short, no mixing zone would he aliowed for biocaccumuiatives at any place




in the state, and dischargers would be forced to meet criteria for Categories B and C as end-of-pipe
limits. The WVMA does not believe this is the intention of the Board, but is concerned that such an
argument will be advanced if the language remains as pro;_posed:

Because of these concerns, the WVMA urges the Board to delete the prohibition of a mixing
zone for bioaccumulatives. It can do so knowing that there are other protections, such as TMl_)Ls,
for addressing bioaccumulatives if they become a problem in the future, At present, though, any
advantage gained by limiting discharges of binaccumulatives in this fashion is greatly outweighed by
the cost to indusmrial and municipal dischargers of doing so.

C. New Public Water Supplies.

The WVMA understands the need to protect public water supplies, and t¢ accommodate that
important use of the state's streams. However, as currently written, any new public water supply
instantly becomes entitled to Category A protection, even though its existence will have a significant
impact on upstream dischargers. There is no incentive for the water supply company to identify
upstream dischargers and determine whether the intake could be located where it will not force
drastic changes in the discharger's permit.

This could be addressed by making the Category A use available only to those water supplies
in existence on a specific date, (e.g., June 1, 1993) and adding new water suppliers and stream
segments on a case-by-case basis. This would give both the discharger and the new water supply a
reason to negotiate over location of an intake before bringing the matter to the Board for a resolution.

The water supply would want to show it had made a good faith effort to locate its intake in a
mutually acceptable location, or risk being denied the Category A use designation. The discharger

would want 1o show that it made best efforts to resolve the issue, or face imposition of Category A- -




based permit limits. With such incenuves driving both sides, it is highly likely that a compromise
would be reached.

. Conclusion : e

The WVMA appreciates this opportunity to offer comments on the water guality standards,
and urges careful consideration of them. Changes to the rule that the WVMA believes would address

the concerns it has raised are attached to these comments.

Robert L. Foster, Chairman
West Virginia Manufacturers Association

Prepared by:

Robinson & McElwee
500 Virginia Street, East
600 United Center
Charleston, WV 25301 _ o B D
304-344-5800 R L




Proposed Modification to Water Quality Standards
Presented by the West Virginia Manufacturers Association

Section §.2.c.

Concentrations of pollutants which exceed the criteria for the protection of human health set
forth in Appendix E shall not be allowed at any pointin a Category A streams (as set forth in Section
7.2.2.B) unless a mixing zone has been assigned by the Chief. Human health criteria may be exceeded
within an assigned mixing zone, but shall be met at the edge of the assigned mixing zone. Mixing
zones for human health criteria shall be sized to prevent significant human health risks and shall be
developed using reasonable assumptions about exposure pathways. Nomixing-zonesfortrarman
freatthrerrteriasiratbeassignedfor bivacmmudative potiutants. No mixing zone for human health
criteria shall be established on a stream which has a seven (7) day, ten (10) year retumn frequency of
S cfs or less. S

Section 7.2.a.B

Caregory A criteria shall apoly onlv in those river seements where the Chief. Office of Water

Resources, Division of Environmental Protection. determines that one or more of the uses set forth

in Section 6.2 presentlv exists, and, m:_g_o;ga_se_cha:ll_emd_mm@:g;@ five miles above said use. In

each segment extending upstream from the intake of a water supply public (Water Use Category A),
for a distance of one half (1/2) mile above the intake, the Chief, Office of Water Resources Sectron,

Division of Naturat-Resources Environmental Protectjon, may establish for any discharge, effluent

limitations for the protection of human health that require additional removal of pollutants than would
otherwise be provided by this rule. (If a watershed is not significantly larger than this zone above the

intake, the water supply section may include the entire upstream watershed to its headwaters.)




Section 6.2 . ' — .

6.2 Category A - Water Supply, Public -- This category is used to describe waters which, after

conventional treatment are used for human consumption as of June 1, 1995 . After Jupe I, 1595,

legislative rule by the Board, . This Category includes streams on which the following are located:

[remainder of section as proposed]




ENVIRONMENTAL QUALITY BOARD
1615 Washington Street, East, Suite 301
Charleston, West Virginia 25311-2126

(304) 5584002
-+ - Fax: (304) 558-0899

Gaston Caperton
Governor

Charles R. Jenkins
Chairrnan
August 17, 1995

Judy Cooper, Director

Administrative Law Division . o
Office of the Secretary of State , o B 7
Building 1, Suite 137K _

1900 Kanawhz Blvd. E.
Charleston, WV 25303-0771

RE: Proposed amendments to 46 CSR 1, filed on July 31, 1995
Dear Ms. Cooper:

In the letter which accompanied our filing of the rule cited above, we indicated that we
were unable to include a copy of the transcript {rom the public hearing on the rule because of a

delay in receiving it from the court reporter. We received the transcript this week and have
enclosed a copy to compiete our filing on the proposed changes to the rule..

Also enciosed are copies of two comments received on the rule during the comment
period which. due to an oversight, were not included in the July 31 filing,

If you have any questions regarding this matter, please feel free to call me.

Si?rely,
/ M/ﬁ‘é] ek
Libby Chatfield _
Technical Advisor w2 =
enclosures : : ey s -
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ENVIRONMENTAL QUALITY BOARD

1615 Washingron Street, East, Suite 301
Charleston, West Virginia 25311-2126
(304) 5584002
Caston, Caperton _ Fax: (304) 55840899 Charles R, Jenkins
Governor  © - : - ) Chairman
August 17, 199'\

Delegate Vickie Douglas and

Senator Mike Ross, Cochairs ,
Legislative Rule -NIakmo Review Commlttee
Room MB 47 - State Cap;tol

Charleston, West Virginia 25305

RE: Proposed amendments to 46 CSR 1, filed on July 31, 1995

Dear Ms. Douglas and Mr. Ross: B

The Environmental Quality Board filed proposed amendments to 46 CSR |, Requirements
Governing Water Quality Standards, on July 31, 1995, In a letter accompan}mo our filing we
indicated that we were unable to include the transeript from the hearing held on the~ proposed rule
because of a delay in receiving it from the court reporter, We received the transcript yesterday
and have enclosed a copy te complete our filing on the proposed changes to the rule.

Alsa enclosed are copies of two comments received on the rule during the comment
period which, due to an oversight, were not included in the July 31 filing, I apologize for the
oversight and wish to assure the committee that, while omitted from the original filing, the
comments were reviewed and considered bv the Board during the preparation of the proposal
filed for your consideration.  °

The Board appreciates the opportunity 1o update our filing, If you have any questions
regarding this letter or the proposed amendments, please feel free to call me.

Sincerelv

{L,,f 37

.,/

Libby Chatfield
Technical Advisor _

enclosures
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In Re: 46 C.S.R. 1 and 46 C.S5.R. & N 2

APPEARANCES:

PRESENT:

DR. ROBERT JENKINS, Chairman

DR. DAVID SAMUEL, Member

MS. SARA LEE NEAL, Menmber

MS. LIBBY CHATFIELD, Technical advisor

MS. MARGARET CHICO-EDDY, Clerk of the Boards

RONALD EVALDI, U.S. GEOLOGICAL SURVEY

WENDY E. RADCLIFF, WV DEP

MARY PAT PECK, WV RIVERS COALITION

CINDY RANX, WV HIGHLANDS CONSERVANCY

KEN POLITAN, WV DEP, COMR

DAVID M. FLANNERY, WV CHAMBER OF COMMERCE

KATHY G..BECKETT, WHEELING-PITTSBURGH STEEL

ROBERT L. FOSTER, WV MANUFACTURERS
ASSOCIATION

K. O. DAMRON, WV MINING & RECLAMATION
ASS0OCIATION

KIM BYARD, TERRADON CORPORATION

KEN WARD, JR., CHARLESTON GAZETTE

NED ROSE, ESQUIRE, WEIRTON STEEL

MIKE CRANSTON, WCHS RADIO

DON BLUEDORN, WEIRTON STEEL

GENE CURRENT, WEIRTON STEEL

MARK VIGNOVIC, WEIRTON STEEL

EUGENE BSEZA, LLAPPA, STUDENT, GLENVILLE

SPEAKERS (46 C.S.R. 1): ROBERT L. FOSTER

DAVID M. FLANNERY
KATHY G. BECKETT

CINDY RANK

MARY PAT PECK

NED ROSE, ESQUIRE
RONALD EVALDI

SPEAXKERS (46 C.S5.R. 6): X, 0. DAMRON

ROBERT L. FOSTER
CINDY RANEK
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In Re: 46 C.S5.R. 1 and 46 C.5.R. 6 3

PROCFEEDTINGS

CHAIRMAN JENKINS: Good evening. I‘d like to
introduce the Board to vyeou people here before we get
started. Over at my far right is staff member Margaret
Chico-Eddy ahd the court reporter, whose name I don’t know.
And member of the Board, Dr. Dave Samuel from Morgantown,
another member Sara Lee Neal freoem Rainelle, and I'm Bob
Jenkins from Morgantown. To my left is Libby Chatfield, our
technical director.

The first thing we’re going to take up this
evening is on the reguirements governing the water guality
standards of those that affect what is referred to as the
"Five-Mile Rule" and I have six speakers listed here and
I’11 call them in the crder in which they signed up., First
of all is Bob Foster.

MR. FOSTER: I'm handing out copies of my
statement and alsoc copies of our written comments that we
want to submit te the Board. My name is Robert Foster and
I‘'m Chairman of the Manufacturers Association Environmental
Safety & Health Committee,

The Associlation appreciates the work that the

Board and its staff have put into proposing changes to West

ECHO




In Re: 46 C.S5.R. 1 and 46 C.5.R. § 4

Virginia water guality standards and to address problems
that have arisen with regard to the so-~-called Five-Mile
Rule. N el A

The Five-Mile Rule is an important issue for
manufacturers in this state and we’re glad the Bcard has
been willing to consider much-needed relief. Owverall, the
changes made by the Board appear to be very helpful. The
Association would, however, urge that they also consider
some additional proposed alterations.

Number one, the Association encourages the
Board to delete the reference in Section 5.2.c tc a
prohibition of mixing zones for biocaccumulative pollutants.
First of all, the Board has not defined what constitutes a
bicaccumulative pollutant. The standards contain a
definition o¢f T"cumulative," but there’s no 1list of
substances that f£it this definition, nor is it clear whether
the prohibition on setting a mixing zone for
bicaccumulatives would prevent setting a mixing zone for
such substances if the Category A use 1s removed.

The Association assumes that mixing zones may
be established for any biocaccumulative for which there is a

criteria established under one of the other such uses, such
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In Re: 46 C.S.R. 1 and 46 C.S5.R. & 5

as Category B or Category ¢, but that is not clear either.

Furthermore, we’re _ not aware of any
requirement by EPA that the State prchibit mixing zones for
bicaccumulatives and believe that there is no scientific
reason for doing so, absent -~ evidence that the
bicaccumulatives are having an adverse effect on the use.
If-that should occur, for example, 1if fish tissue were to
show levels of bioaccumulative in excess of the Board’s
criteria, then the problem could be best resclved by site-
specific . permitting efforts by the Office of Water
Resources,

The Associlation believes that the best result
would be to remove the sentence in Section 5.2.c¢ that
prohibits mixing zones for bicaccumulative pollutants and we
urge the Board to .make that change.

Second, the Association assumes that the
Board regulires compliance with Category A criteria where it
is needed, at or near a public water intake. Those who are
discharging more than five miles from an intake who are not
affected by the intake should not have to meet the stringent
Category R criteria for psrmit limits.

If the sampling shows that the intake or the

ECHO




In Re: 46 C.85.R. 1 and 46 C.S8.R. 6 6

area five miles upstream are meeting Category A water
quality standards, why impose additional limits beyond the
five-mile area? 1If, on the other hand, Category 2 criteria
are exceeded in the intake or five miles upstream, then the
use is not being protected and the Office of Water Resources
would have authority to impose additional controls.

It is unfair to impose the burdens of meeting
very low Category & criteria on those who are not
interfering with the operation of a water supply. The
Association urges the Board to retain it’s five-mile l1imit
on Category A use, with mixing zones allowed where
appropriate within that five-mile stretch.

The Association also would urge the Beoard to
consider limiting the public water supplies that are
protected_ by these rules to those water supplies that
presently exist, and to those that are put into place later
on on a case-by-case basis.

As presently written, the water guality
standards give no incentive to public water suppliers to
consider the effects of their decision to locate a new
intake downstream of an industrial discharger. If the owner

cf a public water supply knew he would not have the Category
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In Re: 46 C.8.R. 1 and 46 C.8.R. 6 7

A use automatically assigned to his intake, unless he made
a good-faith effort to investigate the effects of his
actions on others, he would be more inclined to consider
other alternatives.

The discharger would alsoc have the incentive
to cooperate or risk having the Board assign the Category A
use upstream of the intake against its wishes. Both sides,
therefore, would be encouraged to consider one another’s
position and we believe a resolution would be arrived at in
almost all cases. In most situations the Category 2 use
would be expected to apply.

We want to thank vou for the opportunity to
offer these comments and, as I said, we have submitted to
you written comments with more detail for you to consider.
Thank you.

CHATIRMAN JENXINGS: Thank vyou, Mr. Foster.
Next, Mr. David Flannery?

MR. FLANNERY: Thank you, Mr. Chairman. I’m
David Flannery. I chair the Envircnmental Committee of the
West Virginia Chamber of Commerce. I‘m glad to have the
chance tec appear before you this evening to address the

Five-Mile Rule and the changes which the Board has proposed
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In Re: 46 C.5.R. 1 and 46 C.S5.R. 6 8

to it. - - T -

I‘m circulating my statement this evening.
It is my intent, however, in my oral comments tonight simply
to highlight those remarks.

When we appeared before the Board back on
April 20, we brought to your attention at that time the
concerns we had over the Five-Mile Rule and this illeogical
result that seemed to us occurred when ~-- in the absence of
a mixing zone we imposed the public drinking water criteria
as it applies to discharge limitations rather than to have
those applied at the edge of the mixing zone.

We are very pleased that the Board has
addressed that issue and has brought about some well-needed
changes tc that rule. We are in basic agreement with the
proposal the Board has advanced. We share, however, the
basic concerns the Manufacturers Assoclation have veiced to
that, principally concerns about the fact that the Board in
its propesal would not =allow a mixing =zone for
bicaccumulative pollutants, a concern that the Board has
applied to the public water supply use designation to all of
the state streams and the failure on the part of the

proposal advanced by the Board to deal with new water supply
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In Re: 46 C.S.R. 1 and 46 C.S5.R. 6 g

intakes.

Our concerns with respect to the absence of
the mixing zone dealing with bicaccumulative pollutants is
really founded in two basic concepts. ©One, a belief that
bicaccumulation has already been addressed by the Board in
its water guality standards, and we believe that it would be
duplicative of the Board if it indeed took bicaccumulation
into account twice, one in developing fthe criteria and the
other "in determining how that criteria would be applied
through the mixing zone concept.

Our second concern deals with the fact that
-— Dbeycnd the fact that there’s no definition of
bicaccumulation that’s contained in the rule itself, we of
course recognize that EPA has a list of bicaccumulative
pollutants that it uses for _other purposes. But even there
the concern is that there may be other parameters that might
actually be bicaccumulative but ~are not of encugh
significance that they have been a matter of regulatory
interest. -

So while we have a list of fifteen (15) or
sixteen (16) bioaccumulative peollutants that EPA has already

locked at, there may be others that have not been of great
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In Re: 46 C.S.R. 1 and 46 C.S.R. 6 10

concern to anyone in the past, and without a definition of
that those might get picked up and get rolled through in the
process.

And as we think about POTWs, municipal
discharges with fairly complex waste streams, we’‘re
concerned that there may be an unintended result of what the
Board has done, significantly ratcheting down on the
allowable discharges from such facilities, and we join the
Manufacturers Association in urging that that one sentence
in your Section 5.2.c be deleted.

With respect to the proposal on the Board to
make a public water supply use designation applicable to all
streams, we similarly have a concern. We know of ne
justification for doiling that. In fact, those streanm
segments are not used as public water supplies. They likely
never will be. The effect of making that change is to
require the wholesale rewrite of a great many discharge
permits and we know of no mandate under the federal program
for that and accordingly believe that it is ill-advised and
would urge that change not to be made.

And as we polinted out in our comments on

April 20, we’re extremely concerned about this moving target
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In Re: 46 C.8.R, 1 and 46 C.S53.R. 6 11

that can result from a new puklic water supply intake being
installed downstream of .existing industrial discharges, and
to address that we, too, join the concept that’s advanced by
the Manufacturers Association of having the Board go through
a new rule-making each time one of those sections is to be
added to the category of public water supply use
designation.

We don’t mind accepting whatever the facts
are as of now, but if new segments are to be added, we
believe that public policy would regquire going back through
a naw rule-making that would allow the Board to go through
this careful ralancing that it must necessarily go through
under the policy that applies to all of its actions in
assuring that everyone has an opportunity to engage in
reasonable uses of the water.

The Board has a -- and certainly my written
comments go 1in some length into some of the statutory
mandates that apply to Board acticn, and it’s apparent here
that beyond the Board having to go through the usual
balancing of the uses of water for both public health and
aguatic protection, but alsc the economic development

conceprt that’s been a part of your rule making for decades
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In Re: 46 C.S8.R. 1 and 46 C.8.R. 6 i2

literally; beyond that, with the DEP reorganization bill,
you now are subject to the same sorts of policy statements
that apply to DEP’s rule-making and that invokes concepts of
being certain that your regulations are not more stringent
than comparable federal regulations or programs.

There are at least two concepts you’ve
advanced in here that we believe fall inte that category,
We do not believe, for example, EPA would reguire that
public water supply use-designations apply to all streans.
Neither dc we believe EPA would require that mixing zones
not be allowed for bicaccumulative pollutants. And we
encourage you to review that provision in your authority so
as not to run afoul of that.

In short, the Chamber applauds the
initiatives this Board has taken to address the Five~Mile
Rule. We believe that with these few reguirements that
we’ve suggested that we can come up with a very effective
approach for balancing how we address this issue. We
appreciate the oppecrtunity to bring these comments to your
attention this evening and I look forward to working with
you to bring this to a successful solution. Thank you.

CHAIRMAN JENKINS: Thank you, Mr. Flannery.
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In Re: 46 C.85.R. 1 and 46 C.5.R. b6 13

Next is Kathy Beckett.

MS. BECKETT: I have copies of my statement
for evervyone.

My name is Xathy Beckett. I‘m from the
law firm of Robinson & McElwee and I am appearing this
evening on behalf of Wheeling Pittsburgh Steel Corporation
with regard to the Board’s proposed changes to the West
Virginia water guality standards. .

Wheeling Pittsburgh greatly appreciates the
efforts of the Board and its staff to work with those
concerned about the water guality standards ftc reach a
reascnable resolution of the Five-Mile Rule.

As presently interpreted, however, the Five-
Mile Rule would prevent discharges of substances in excess
of the Category A criteria, which would impose great burdens
on Wheeling Pittsburgh and its wastewater treatment system,
a system that has undergone recent renovation. The changes
to the rule proposed by the West Virginia Manufacturers
Association represent a reasonable approach to protection of
water gquality supplies without imposing unnecessary
treatnent costs on industry.

Wheeling Pittsburgh is particularly concerned
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In Re: 46 C.S.R. 1 and 46 C.8.R. 6 14

that the definition of bicaccumulatives is vague and there
is no list of pollutants  which are considered
bicaccumulative. Furthermore, removing the five~-mile
limitation on the Category A use imposes Category A criteria
unnecessarily on those dischargers far from a public water
supply intake. We urge the Board to change its proposal to
address these concerns in the manner suggested by the West
Virginia Manufacturers Association in their detailed oral
comments and written comments.

Again, we thank the Board for its attention
and consideration of this .issue, which 1is of great
importance to Wheeling Pittsburgh Steel Corporation. Thank
you very much.

CHATIRMAN JENKINS: 'Thank you, Ms. Beckett.
Ms. Cindy Rank?

MS. RANK: I have no comments to give vou but
I will try to get to you before Thursday, based on tenight,
some written comments,

What I would like to remind vou again as last
time when we got together I, of course, am opposed to the
change to the Five~Mile Rule because I think that that is

protective of our water supplies and should remain in
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In Re: 46 C.5.R. 1 and 46 C.S5.R. © 15

effect.

If, in fact, you decide that you do find it
necessary to make the change that you’re recommending, I do
have other suggestions to offer. One 1is, and of course I
differ with my friends who testified a couple of minutes
agoe, I believe. that the bkan on the bioaccumulative mixing
zone is good and I do see the fuzziness of what’s here. I
would recommend that vou include the list from EPA of the
bicaccumulative list.

Just as we do for drinking water standards,
just as we do for trout streams, you can include that list
and say among others these are to be considered, and as that
list changes it can certainly be changed just as we do on a
case-by-case basis with several other instances that we use.

I have ceoncerns about the 7Q10 of five cubic
feet per second or less. I am not sure whether or not the
restriction on these mixing zones directly address the
concerns I had at the last meeting, but I’ve been unable to
put together a whele picture of how many streams we're
talking about. I just think that that’s something that
isn’t in one little place, although there is a study that

begins to address that that we have tonight and other pieces
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In Re: 46 C.S.R. 1 and 46 C.S.R. 6 16

to that puzzle will be put together. But~I would still be
concerned about some of those streams that are not
necessarily the Ohio River that we talked about and are not
necessarily the 7010 of five cubic feet per second, but fall
a little way in between.

I think that there are a few that would still
remain of concern to myself and perhaps to -- I can’‘t
rememnber the woman’s name who spoke last time on behalf of
the public water supplies -- but I think that maybe the Elk
River and the South Branch of the Potomac are a couple of
examples where there are some places that I would be
concerned about. i ' - -

My final prepared comment would be that I
would think that if we eliminated the five-mile bumper zone,
we should at least say that those nmixing zones, that the
edges of the mixing zones would not be permitted beyond that
half mile above the drinking water supply intake. I mean,
we’ve not only eliminated the five-mile bumper zone, we’'ve
also eliminated the half mile, leaving in the language
that’s proposed the ability for the Chief to impose stricter

standards, i1f I wunderstand it, within that half mile

upstream from the water intake.
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In Re: 46 C.5.R. 1 and 46 C.8.R. 6 17

I would see it important to say somewhere
that the edge of the mixing zone where the standards are to
be met should not be extended beyond that half mile so that
we still had a half-mile zone of protection above the
drinking water supply or drinking water iIntake. I would ask
that the Board consider that, if you haven’t already, and as
a further requirement of what you’re suggesting if you are

going to be changing the rule.

Mr, Flannery talked about the -- I don’t
think he said it was unwise -- but he certainly didn’t like
categorizing all streams as drinking water. But I think

that the history of the Beoard and the water guality
standards in the State has been that we consider the highest
and best use of all the streams unless proven otherwise. So
that I think that the mcre protective measures based on the
fact that waters could be used as drinking water is most
appropriate for the Board and for the State of West
Virginia.

I would assume that even though Dave thinks
that it would likely never be used as a drinking water
supply, I‘m one of those people who think that there are

going to be more people coming into the area and more people
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looking at using our streams for drinking water supplies as
well as for industrial uses, and that the more protective we
are of them to begin with, the more likely we are to be able
to expand our residence base and our industry base based on
the protection of our waters and cleanliness of our waters.
Thank you.

CHATRMAN JENKINS: Thank you, Ms. Rank. Be
sure to get some written comments to us, please.

Ms. Mary Pat Peck?

MS. PECK: I work for the West Virginia
Rivers Coalition and obviously we’re very concerned about
anything that affects the rivers and streams in the State.
I would like to oppose the changes to the Five-Mile Rule.
I think that they whittle away at the current protections
that we have for both drinking water and for total uses of
the river by a whole variety of users.

One particular concern that I didn’t see
addressed in the rules is how the monitoring -- how having
mixing zones would change the monitoring of what is in the
water, whether it is the end user downstream below the
mixing zone who then is responsible for figuring out what’s

in the water at various times, at various flows, at various

ECHO




In Re: 46 C.S5.R. 1 and 46 C.85.R. 6 18

discharge levels, as opposed to the industry who is actually
putting, discharging pollutants into the water.

and I think that that begins to shift the
responsibility of who bears the burden of the cost, whether
it is some user who may assume that they have a right to
clean water coming inte their tap, being used by their
industrial use, being used by tourism users, recreational
users, municipalities doing water treatment and their
customers; or whether the responsibility for that ought to
remain with the industry that wishes to use the water and
then discharge it back into the stream, whether it makes
sense to shift the cost of that from the people who are
making a profit from the use of that water tc a downstrean
user, or whether it makes sense for each of us in our use of
water to pass it on to the next person as good or better
than what we got it as.

So those are very basic concerns that I have
about the direction that we’re going in terms of changing
our water gquality standards. I think that people downstream
are ~- now become, i1f this rule goes into effect, people
downstream become the pesople who have to prove that they are

harmed rather: than the discharger proving that their
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discharge produces no harm.

DR. SAMUEL: I don’t see that. In fact, I
don’t understand how that --

MS. PECK: Well, I think =-- I live in a
headwaters area so I'm used to changes in stream flow and I
don’t know how the mixing zone allows -- how it incorporates
those kinds of changes and ensures it during high flows and
low fiows so the next users has water that’s able to be
used. C L

I do appreciate the work that the Board and
the Board’s staff has done to improve this version of the
rule from what it was in April.

And I would finally 1like to address the
issues that consider the economic benefits to the State and
your responsibility currently to look at the econcmic effect
en industry of any rules and regulations.

I think that it is part of the history of
this State that if we could secure economic prosperity by
continuing to degrade the environment, we would already be
among the richest states in the union instead of one at the
bottom of the list nationwide. That has not worked for us

in the past and we have industries that do not come in or do
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not function in <this State because the environment is
degraded and that adds to their cost.

Tt certainly adds to the cost ¢f individuals
and municipalities who continue to have to pick up the
pieces when industry -- and not all industries certainly,
but some industries -- wish to use cur resocurces and pass on
the problems to the next user. Thank you.

CHAIRMAN JENKINS: Thank you, Ms. Peck.

The last speaker on my list here is Hr.

Ned Rose.-

MR. ROSE: Thank you. Good evening. My name
is Ned Rose. T am here tonight to make a brief statement on
behalf of Weirton Steel Corporation.

Weirteon Steel owns and operates an integrated
steel-making facility situated on the banks of the Ohic
River in Weirton, West Virginia. Weirton Steel is one of
the largest employee-owned companies in the world with
approximately fifty~five hundred (5,500) owner-employees and
is West Virginia’s single largest industrial employer and
taxpayer. . -

Weirton Steel is also committed to protecting

West Virginia‘’s natural resources. During the last ten
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years Weirton Steel has spent more than thirteen percent
(12%) of. its capital resources on pollution control
equipment, in excess of one hundred million dollars
($1060,000,000) .

In June of 1994 the Office of Water Resocurces
issued to Weirton Steel a final NPDES permit reguiring us to
treat our industrial wastewater to drinking water guality
before discharging it inte the ©Ohioc River. These
reguirements were imposed because of the Division of
Environmerital Protection’s interpretation of the Five-Mile
Rule and the fact that the City of Weirton and Steubenville,
Ohioc’s public water intakes are located approximately three
miles downstream from Weirton Steel.

It is currently impossible for Weirton Steel
to comply with these stringent requirenments despite our
state-ocf-the~art wastewater treatment facilities. Indeed,
a preliminary engineering study estimates the capital cost
to achieve compliance at "sixty~-five million dollars
($65,000,000), plus or minus fifty percent (50%). To make
matters worse, compliance with the stringent reguirements
would have absolutely no beneficial impact on the guality of

water at the City of Weirton and Steubenville intakes.
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Weirton Steel commends the Board for its
consideration of this issue and its efforts tec revise the
Five-Mile Rule. Weirton Steel believes the proposed
modification would maintain the current level of protection
for public water intakes while at the same time allowing the
Office of Water Resources to take site-specific streanm
conditions into account when setting discharge limitations;
however, Weirton Steel believes that the minor modifications
proposed by the Manufacturers Association will only
strengthen the rule and we urge the Environmental Quality
Board to adopt these modifications and present a final
ruling to the Legislature this fall. Thank you.

CHAIRMAN JENKINS: Thank vyou, Mr. Rose.

Qkay, is there anyone else who would
like *to make some comments, presentation of any sort
regarding this matter?

VOICE: I might like to just note ~--

CHAIRMAN JENKINS: Would you give us your
name here and then we’d be happy to have some input from
you.

MR. EVALDI: I‘m Ron Evaldi with the U. s.

Geclogical Survey, and some mention was made of a study for
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West Virginia in which some of the 7Q10 data is available
for use for some of these regulations, and I simply Just
want to make the Board aware of that and I have copies of
that report available for anybody who would be interested in
that. That’s all. . - - ,

CHATRMANW JENXINS: Thank you, Mr. Evaldi. We

want it. - - - -~ o= =

Ckay, anybody else?

Okay, we've listened to the public
comments., There will be some period of time in which

written comments will be accepted and that will be until?

MS. CHATFIELD: The 20th, the end of the
working day of the 20th, and they can ke faxed or even
postmarked on the 20th will be fine.

CHATIRMAN JENKINS: So any of vou or your
acguaintances who wish to have input into this issue, please
get it to us by the 20th or have it postmarked by then, and
with that I’'d like to --

DR. SAMUEL: Could T just say something?

CHATRMAN JENKINS: Sure.

DR. SAMUEL: I’ve been listening to these

Xinds of things for twelve (12) years and this five-mile
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thing is difficult, and it is difficult. &And I'm sitting
here listening to all sides here tonight and I thought the
comments were excellent on both sides and I hope that you
all get a feeling that this Board wants to 1listen to
everybody’s comments and we’re still anxious to do that.

We would 1like nothing better than for
everybody to leave all these hearings all the time feeling
really happy about what’s happened. We know that can’t be
deone, but this Board, I can’t speak for all of the Board
members but I can speak for myself, and I think I speak for
the Board members that are not here, we try hard and we want
to try hard and we really -- I especially, I really enjoyed
the efforts and the comments that both parties here put
forth. I thought they were excellent.

And I’m excited that we have s0 many
interested people. in what we’re trying to do. And what we
are trying to do is what’s best for the state and best for
everybody all the time. We don‘t always do that, but we
sure do .try. I thought the comments were excellent. I just
had teo say that, Mr. Chairman.

CHATIRMAN JENKINS: That’s fine. I appreciate

that, David. And we will make serious considerations of all

ECHO




In Re: 46 C.S.R. 1 and 46 C.8.R. & 26

of the things that you’ve stated tonight. And whenever we
issue our final version, why, we will address each of these
issues with some rationale as to why we took the position
that will be in that final statement. So I hope that that
will make final clarification of things at that time.

And so I’d like to call a five-minute recess
and then we are going to take up the procedural regulations
for the revision of water gquality standards, the second
issue of the evening, so let’s take a break.

{WHEREUPON, a recess was taken,
after which the proceedings
continued as follows:)

CHAIRMAN JENKINS: We now want to get some of
your comments regarding our procedural regulations for the
revision of water guality standards and the modifications
that we’re suggesting here we feel clarifies the procedure
for reviewing our water gquality rules and standards and
procedures on how teo issue variances, including remining
variances. And so I have three speakers listed presently on
this issue and first is Mr. K. O. Damron.

MR. DAMRON: Thank vyou, Mr. Chairman.

Members of the Board, I'm K. O. Damron, vice-president of
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the West Virginia Mining and Reclamation Association. My
comments tonight will be brief and they’ll be followed by
submission of a written set of .comments probably by
Thursday, your deadline, after I revise a couple of typos.

I'm going to speak very informally with you
tonight and tell you I’m representing both the members of
the Mining and Reclamation Association and the members of
the Coal Aassoclation here .in West Virginia. We have
entitled Senate Bill 287 the "remining bill." Obviously it
affects more than just coal mining but it affects remining
for us and that’s a very important part of our business.

The bill, as you may know, and it will be in
an attachment to my written comments, is a very simple bill.
It’s three pages. And we think the intent of the bill is
alsc very simple, that the intent of the bill is to simplify
the process of getting a variance from the standard water
guality standards for certain situations. And for our
industry we’re talking about mining in a place where mining
has taken place before, revisiting the same site.

Now, 1if you’ll look at certain areas of the
state, particularly the north central areas of the state,

there’s a lot of acidic soils up there, there are a lot of
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pyritic materials up there that are in the spoil or the
overburden around the coal seam. All those places have been
mined. There’s a hundred-year history of mining in those
places, and yet the water guality there in many places is
not very high, and maybe some of that is a direct result of
the mining.

However, an opportunity to remine those
locations, to go bkack into that same area under today’s
standards with some variance for certain water guality
standards offers us an opportunity te recover the coal and
an opportunity teo improve the water guality, and that’s a
win-win from the standpoint of whether or not you're a coal
operator or whether or not you’re a pure environmentalist,
as some of the folks in the audience are considered today.
Sc we think that this bkill and the regulations that follow
are very positive.

If vyou’ll look back at the history of the
state and federal regulations and law as they apply to the
process we call "remining" or revisiting a location, if you
go back to 1983, something called the Columbo Amendment toock
place in the state, and in 1987 the Rahall Amendment to the

Water Quality Act took place at the federal level, and 1990
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+the Surface Mine Act to 1552 the National Energy Act, all of
these acts encouraged the process of going intc a location
and mining under conditions that will improve the water
guality, not degrade the water gquality of that area. So
we’re encouraged by the passage of the bbill, we‘re
encouraged by the promulgating of the regulations.

We have scome individual concerns about the
regulations which will .be better spelled out in my written
comments. Therefs a <couple of minor typos, probably
unintended lancguage, but there’s also some language that we
had some concerns about, including one condition wherein you
say that if the iron and the manganese and the pH are nct 'in
compliance, then that’s a condition under which you would
issue a variance. I think vou meant to say that if the iron
"or" the manganese '"or" the pH are not in compliance with
the current standards, then you may want to issue a
variance. . - -

The other thing is it seemed like your
procedures for issuing a variance were perhaps a little more
cumbersome. They talked about issuing an order, and I think
what the Legislature was trying toc say is that the old

process of issuing variances was too complicated and it
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should be much simpler. When vou recognize that the mining
operator intends to improve the guality of the water,
therefore, a simple granting or variance should take place.

So that basically is all I wanted you to
know. I Jjust wanted you to realize that this is a very
important piece of legislation. The language may seem
simple and the bill might seem small, but the process of
remining perhaps 1s the only ocopportunity that some coal
operators or some coal lands will have in areas like Preston
County or Tucker County and some of those places like that.

So we hope that you’ll revisit this and take
a close look at simplifyving it and maybe follow our
comments. We do appreciate your efforts to this point and
hope that you can follow through with seeing our side of
trying to encourage +the process of remining in West
Virginia. Thank you for your time.

CHATRMAN JENKINS: Thank vyou, Mr. Damron.
Next is Bolb Foster.

MR. FOSTER: I am Robert Foster, Chairman of
the West Virginia Manufacturers Association Environmental
Health & Safety Committee. I have no formal statement here.

I/11 just sort of summarize it guickly and I711 give you
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some written comments tonight.

Basically we’re a 1little concerned about
Section 4, which relates to providing grounds for use
removal. There are five grounds listed for use removal and
that all those are tied to_some physical condition of the
water Dbody. A sixth division, a sixth ground or sixth
element that has not been included may be potentially the
most important of all because that relates to the impact or
the deleterious effect that continuing the use would have on
surrounding community and humans.

Failure to allow a variance on the greounds of
negative ilmpact and socioecconomic effects could deprive some
dischargers of an opportunity to obtain a variance. So we
think maybe you ought to reconsider that and include that
last ground for remcval.

Ancther area that we’re concerned about is
Section 5.3, in which the language as written indicates --
sort of alternates between using "criterion" and "criteria,"
and we’d like to see it clarified a little bit more so we
know that a single application can be made for multiple
criteria, application for variance can be applied for using

more than one criteria.
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Another one we’re concerned about is that the
Office of Water Resources treats the criteria for metals as
total rather than dissoclved fraction, even though your
criteria that you have listed in the past have been done
using dissolved metals as a basis.

The Association just would like to be -—- to
see a confirmation that the site-specific criteria-setting
procedures that’s in Section 7 will allow dischargers to
establish a percentage of metals of =~- basically a
percentage of dissolved or total solids. We think having a
ratio will allow permit writers to write permits allowing
basically higher permit 1limits without wiolating water
quality standards and causing an increased harm in the
aguatic life.

Those are basically in summary our major
concerns of the proposed revisions and proposed language,
and here’s some written detailed comments. Thank you.

CHAIRMAN JENKINS: Thank you, Mr. Foster.

The next speaker is Cindy Rank.

MS. RANK: My name is Cindy Rank and I am the

Mining Committee CcChair of “the West Virginia Highlands

conservancy. There are a few comments on all of the
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proposed revisions that I’l1 include in my written

statement. They are relatively minor, some grammatical,
some guestions on that.

What I’d like te talk to right here is maybe
seven points on the "remining™ section, Section 6. Keying
off of what K. 0. said earlier, I understand that through
the legislation we were looking at a simplification of the
variance procedure because to come to the Board for a
variance under the normal procedure would require them going
back to the Legislature and having that approved.

So rather than simplifying it even further,
I think that what you are proposing here tonight is indeed
a simplificatien that is a godsend to the mining industry
whno would like to go ahead and have these variances without
the drawn-out, 1lenger process and..returning to the
Legislature for approval after you all have acted on it. -~

I also understand that 287 was tec implement
the Rahall Amendment, which is an 0SM and federally-approved
remining statute, as opposed to what I would consider nhot a
federally-approved Columboe Amendment and all of that, but we
can get into the specifics. And so that everything we talk

about in these regulations we refer directly back te¢ the
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Rahall Amendment of the Clean Water Act and a couple of my
comments I think focus on that.

I would suggest that in Section 6.2 you do
refer to the West Virginia Code and the coal remining policy
issued on September 30, 1993. I would suggest that a
further reference be made in that paragraph to the Rahall
Amendment to that section of the federal Clean Water 2Act.

Knowing that state policy may change, federal
policy may change also, but state policy may change more
readily than the Rahall Amendment and the Clean Water Act,
although I say that with a bit of doubt at this point in
time, given the tenor of the Congress right now, but I would
think that the federal statute will change less rapidly than
the policy, or at least that’s a pessibility, and I would
suggest that the double reference to the federal statute as
well as to the state policy would important in that s§.2.

In 6.2(a) you talk about, "The Board may
grant the variance if it finds the following," and it talks
about the stream not currently meeting "applicable numeric
water guality criteria for iron, manganese and pH," and I
know K. O. suggested there was a concern from industry.

My concern is that if the stream doesn’t meet
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the applicable numeric water quality, whether it be for all
iron, manganese and pH or any of those, is not the important
thing here because there are some old mine sites that may
not have a problem with their specific discharge into a
stream that’s been destroyved or has poor water gquality
because of some upstream, so that the stream itself may not
meet the applicable numeric water gquality for manganese,
iron or pH; but it’s the discharge from that abandoned or
that old mine site that’s important.

And I know that the Board doesn’t deal with
discharge or effluent limits, but I think in this particular
section the evaluation of whether or not you can grant a
variance for that specific stream could depend on your
evaluation of whether or not the discharge is not meeting
those standards as opposed to whether or not the stream is
meeting the discharge.

I711 try to say 1t again so I wipe the frown
off of Dr. Jenkins’ forehead.

CHAIRMAN JENKINS: I think I’ve got it. I
think I picked you up on it.

MS. RANK: If in fact there is a strean

that’s already damaged from something upstream --
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CHAIRMAN JENKINS: I'n with you.

MS. RANK: -~ but the 0ld mine site does not
have a problem with their drainage -- it’s unlikely that it
would happen but it may happen -- that the discharge from
that mined area is meeting water guality standards for iron
manganese and pH, then it does not, under Rahall, gualify
for a remining exemption and, therefore, the Board wouldn’t
want to give it a variance for that part of the stream.

So I would suggest that in this portion, and
I know you all don‘t deal with effluent limits and discharge
specifically. You usually look at the stream and water
quality in the stream. 1In this particular section you all
could evaluate the discharge because that’s alsc what’s
being evaluated through the NPDES permit and all the rest
before you move ahead and then look at the streanm guality
and what you might allow for it.

Did that frown go completely off of him?
Ckay.

Again, that applies also in 6.3(f) where we
talk about the remining variance the applicant has to show
"A demonstration that the water guality of the stream does

not meet current numeric water quality criteria for iron,
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manganese and pH."

I‘'m not sure whether that’s the place to put
the change that I’'m suggesting or the first place, but I
find the same problem reflected in both of those sections
and I’'m ncot sure exactly which one would tie it down.

The fourth point would be on Section (g)
there. We talk about the applicant putting forth, "The
alternative numeric water quality criteria for iron,
manganese and pH regquested," and I think also that you have
to refer to Rahall in that instance because what you do in
the stream or what you allow in the stream has to reflect
that, that it’s not allowing any more manganese or any more
iron or a werse pH than is existing in the preexisting
discharge.

I mean Rahall says that, you know, even if
they get a variance in the NPDES, i1t can’t be for a greater
amcunt of manganese or iron or a worse pH, and I think
that’s a concern. I’1l1l try to put it into better language,
but I think that that doesn’t quite do what the regs are
trying to do.

In Sectien (h) there we talk about, "2

description of the abatement action which will be carried
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cut on site and how such action will result in improved
water gquality in the receiving stream."

And the improvement that’s been made to this
it says, "In addition, the applicant shall provide
information about other abatement actions considered," but
I think that the Board would have to go further and ask for
a demonstration of why the chosen abatement action is indeed
the best available fechnology using best professional
Judgment. "I mean, a demonstration that indeed of all the
alternatives that’s just not preferred by the particular
company but it is in fact the best available technology.

DR. SAMUEL: And what do you mean by the word
"demonstration"?

MS. RANK: Perhaps show how that actually
carries out the intent of =-- I think EPA has 1lists or
guidelines as to determining the best available technology.

DR. SAMUEL: And what do you mean then by
“show"?

MS. RANK: Rather than just a statement of
this is the one we prefer, this is why we prefer it and this
is how we come to this —-

DR. SAMUEL: So, some literature?
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MS. RANK: -~ and a reference to maybe the
EPA guidelines on BAT.

DR. SAMUEL: Sure, I got that.

MS. RANK: In 6.10 you talk about after a
decision, "Such order shall be forwarded to the Applicant
and to the Director of the Division of Environmental
Protection."” I would ask that you also include somehow
notification to the puklic either who have commented on that
or who have expressed an interest in any remining variances
that might be granted, somshow a notification to people who
have commented or asKed about that specific case or remining
variances in general.

And the only other twe is the Prohikitions.
Section 6.11 is a repeat of what is in 287, but I would also
suggest that in (a) there we go back to some kKind ef a
showing or demonstration which means more of an explanation
that the applicant is going te be using in the operation,
the BAT, you kKnow, the best availakle technology given the
circumstances. Rather than just saying it how you said it,
I would suggest "without a showing by the applicant that the
proposed operation will employ the best available technology

economically achievable," et cetera, et cetera.
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The only other thing would be in that last
Section (c), "In the event that the Board determines the
degradation of the instream water guality will result from
the remining operation," the Board is not supposed to grant
that variance.

I realize that in the law that was passed by
the Legislature the word "will" is in there. I would
suggest it would be better for the Board if the word "may"
would be in there, although I doubt that you would change it
at this point, but the way it’s written it’s almost that the
Board has to prove that. In fact, the degradation of the
instream water guality would happen if you granted it and
the proof should be on the other side. I think that’s an
oversight in the legislation from my perspective, but I
would suggest you consider that anyway; and otherwise, I
thank you.

I didn’t really agree with the industry that
they needed special exempticns and I thought they should go
through the regular variance procedures, though I do
appreciate the Board’s attempt to maintain the clese
connection to the Rahall amendment as much as you have been

in what’s being proposed, and I thank you.
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CHAIRMAN JENKINS: Thank vyou, Ms. Rank.
That’s the last name on my list. ‘Is there anyone else here
wheo would care to make a comment at this time? If so, we’d
be happy to add you to the list.
Well, I’d like to second the comments that
David made a while agc at the end of the first hearing. We
really do appreciate all the comments that you have made and
I hope that the procedures that we’re going through here
will result in improvemsnt of the situation feor both
industry and the environment here in the state.
With that, I guess we’ll call an end to
the hearing. We’ll adjourn.
(WHEREUPON, at 8:20 p.m., the
proceedings in the above-entitled

matter were concluded.)
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