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— QUESTIONNAIRE

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period; Proposed
. Rule, and if needed, Emergency and Modified Rule.)

DATE: July 29, 2011

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM:(4gency Name, Address & Phone No ) Department of Environmental Protection

601 57th Street

Charleston, WV 25304

LEGISLATIVE RULE TITLE: Moluntary Remediation and RedevelopmentRule

1. Authorizing statute(s) citation Chapter 22 Aricle 22

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:

June 10, 2011

b.  What other notice, including advertising, did you give of the hearing?

Included notice on the WVDEP web page through the Public Information Office.

c.  Date of Public Hearing(s) or Public Comment Period ended:

July 12, 2011

d.  Attachlist of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached X No comments received




3.

o

- Date you filed in State Register the agency approved proposed Legislative Rule following

public hearing: (be exact)

July 29, 2011

Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

Ken Ellisan, Director

601 57th Street

Charleston, WV 25304

(304) 926-0455, fax (304) 926-0457, email - Ken.W.Ellison@wv.gov

IF DIFFERENT FROM ITEM ‘P, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this

rule: (Please type)

Don Martin, Asst. Director Lawrence P, Sirinek, Ph.D., Env. Toxicologist
601 57th Street 131A Peninsula Ave.
Charleston, WV 25304 Wheeling, WV 26003
304-926-0499, ext 1275 304-238-1220, ext. 3511
Donald.W.Martin@wv.gov Lawrence.P.Sirinek@wv.gov

If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place

of a hearing for the taking of evidence and a general description of the issues to be
decided.

NUA,
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Date of hearing or comment period:

On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

Attach findings and determinations and reasons:

Attached




DEPARTMENT OF ENVIRONMENTAL PROTECTION
BRIEFING DOCUMENT

Rule Title: Voluntary Remediation and Redevelopment Rule

A. AUTHORITY: W.Va. Code §22-22-3
B. SUMMARY OF RULE:

The rule establishes the eligibility, procedures, standards, and legal documents
required for voluntary and brownfield cleanups.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

This proposed rule amendment updates the toxicological profiles used in developing
the De Minimis risk-based cleanup standards table and incorporates some minor
changes that will be consolidated with this proposal. The table is used extensively
during risk-based clean-ups to determine whether or not environmental
contamination at a site being evaluated under the rule, exceeds levels that would be
protective of human health. The De Minimus revisions are a result of updates in
toxicity criteria, including those included in the IRIS database, and additional
updates incorporated from secondary sources (see 60CSR3.8.1), in the absence of
IRIS values. A number of these replaced values that were obtained from Health
Effects Assessment Summary Tables (HEAST) which was last updated in 1997 and
is no longer supported. In addition to changes in toxicity criteria, the revised de
minimis values were derived using an updated algorithm to calculate exposure via
the inhalation pathway. Consistent with the dosimetry methodologies used to derive
inhalation toxicity criteria, the method is based upon exposure concentration rather
than the previous intake-based calculations. As the relevant UESPA guidance was
released subsequent to the previous de minimis update, this revision provided the
first opportunity to incorporate the newer calculation. The proposed standards also
incorporate revisions in the physicochemical parameters used in their calculation.
The physicochemical terms were updated from the Oak Ridge National Laboratory
(ORNL) Risk Assessment Information System (RAIS) database. In addition to the
changes indicated above, the revised de minimis standards incorporate USEPA
guidance on evaluating risk to carcinogens acting via a mutagenic mode of action.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

There is no federal counterpart regulation, thus no determination of stringency is
required.



CONSTITUTIONAL TAKINGS DETERMINATION: e

In accordance with §22-1A-1 and 3(c), the Secretary has determined that this rule will
not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

CONSULTATION WITH THE ENVIRONMENTAL PROTECTION ADVISORY
COUNCIL:

At its meeting on June 2, 2011, the Environmental Protection Advisory Council
reviewed this rule and there were no questions presented regarding it. (See attached
minutes of Council’s meeting).



Rule Title:
Type of Rule:
Agency:
Address:

601 57th Street.
Charleston, WV 25304

) APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

60CSR3 — “Voluntary Remediation and Redevelopment Ruie”

[CX_] Legislative [ ]Interpretive [ Procedural

WV Department of Environmental Protection

Division of Land Restoration

Phone Number:

304-926-0455

Email: Ken.W.Ellison@wv.gov

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure
will have on costs and revenues of state government.

This proposed rute amends Table 60 - 3B, the De Minimis Table and incorporates some minor changes
that will be consalidated with this proposal. The table is used extensively during risk-based clean-ups to
determine whether or not environmental contamination at a site being evaluated under the rule, exceeds
levels that would be protective of human health. The de minimus revisions are necessary because the
toxicologicat profiles for many chemicals in the federal IRIS database have been revised, which
necessitates changes to the De Minimus table.

The proposed rule amendments will have no impact on costs and revenues of state government.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR

Effect of Proposal

Current
Increase/Decrease
(usc “~*)

Next
Increase/Decrease
(use =

Fiscal Year
(Upon Full mplementation)

1. Estimated Total Cost

0.00

0.00

0.00

Personal Services

Current Expenses

Repairs & Alterations

Assets

Other

2. Estimated Total
Revenuss

0.00

0.00

0.00

Rule Title:




Rule Title: 60CSR3 ~ "Voluntary Remediation and Redevelopment Rule”

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

The proposed amendments to the provisions of the Voluntary Remediation and Redevelopment Rule will
cause no increase or decrease in fees.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

The proposed amendments will not have any immediate or overall fiscal impact on state government.

Date: ig Il"t L!L

Signature of Agency Head or Authorized Representative
W 060
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TITLE 60 :
- LEGISLATIVE RULE" ~ ’ o
DEPARTMENT OF ENVIRONMENTAL PROTECTION, SECRETARY’SDFEICE o

SERIES 3 R IS T B RS
VOLUNTARY REMEDIATION AND REDEVELOPMENT RULE RREAEEEY oot

§60-3-1. General.

1.1. Scope. -- This legislative rule
establishes the eligibility, procedures, standards
and legal documents required for voluntary and
brownfield cleanups.

1.2. Authority. -- W. Va. Code §22-22-3.
1.3. Filing Date. -- June-5;-2009.
1.4. Effective Date. -- June-5:-2009.

§60-3-2. Definitions. Terms defined in the
Act are accorded the same definition in this
rule.

Unless the context in which used clearly
requires a different meaning, the definitions
contained in W. Va. Code §22-22-2 and § 22-
22B-2 shall apply to the terms in this rule in
addition to the definitions expressly set forth in
this rule. For ease of reference, some of the
statutory definitions are repeated in this section.

2.1. Abandoned Property. -- Real property
for which the current owner cannot be
determined or cannot be located or property
which has been forfeited to or acquired by the
state for the nonpayment of taxes pursuant to
state law.

2.2. Act. -- The Voluntary Remediation
and Redevelopment Act, W. Va. Code §22-22-1
et seq.

2.3. Analytical Expenses. -- Those direct
costs associated with laboratory analysis of
samples  associated with a  voluntary
remediation.

2.4.  Anthropogenic Background.  --

Concentrations of chemicals that are present in

1.y
i

the environment due to human activities
unrelated to operation at the site.

2.5. Applicable Standards. -- Standards
described in section 9 of this rule. Such
standards include any exposure controls used at
a site to meet the acceptable risk level for that
site, at the time of the remediation or in the
future.

2.6. Applicant. -- A person who is
applying or has applied to participate in the
voluntary remediation program.

2.7. Brownfield. -- Any industrial or
commercial property which is abandoned or not
being actively used by the owner as of the
effective date of this article, but shall not include
any site subject to a unilateral enforcement order
under §104 through §106 of the Comprehensive
Environmental Response, Compensation and
Liability Act, 94 Stat. 2779, 42 U.S.C. §9601, as
amended, or which has been listed or proposed
to be listed by the United States environmental
protection agency on the priorities list of Title I
of said act, or subject to a unilateral enforcement
order under §3008 or §7003 of the Resource
Conservation Recovery Act" or any unilateral
enforcement order for corrective action under
this—chapterChapter 22 of the West Virginia
Code.

2.8. Brownfield Applicant. -- A person
who is applying or has applied to participate in
the voluntary remediation for a Brownfield
property and:

2.8.a. Who is seeking or has obtained a
site assessment loan from the Brownfields
Revolving Fund; or

2.8.b. Who will use funds from the
State of West Virginia or any county or

) °

DI N
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municipality thereof, or brownfields grant funds
from USEPA in the assessment or remediation

of the property.

2.9. Carcinogen. -- Any substance which
can cause cancer.

2.10. Cumulative Site Risk. -- The
summation of risks to a human receptor or
ecological receptor from one or more
contaminants released at the site over a period of
time.

2.11. Day-erPay-Calendar. -- The 24-hour
period between 12:00 A.M. - 12:00 A.M.

2.12. De Minimis Risks. -- Those risks
that are so trivial that they would not require
remediation under this rule.

2.13. Ecological Receptors of Concern. --
Specific ecological communities, populations, or
individual organisms protected by federal, state
or local laws and regulations or those local
populations which provide important natural or
economic resources, functions and values.

2.14. Ecosystem. -- An integrated, self-
functioning system consisting of interactions
among both the biotic community and abiotic
environment within a specified location in space
and time. Sizes of ecosystems may vary
considerably.

2.15. Endangered and Threatened Species.
-- Any plant or animal species identified as
endangered or threatened pursuant to federal,
state, or local laws,

2.16. Engineering Controls. -- Remedial
actions directed exclusively toward containing
or controlling the migration of contaminants
through the environment. These include, but are
not limited to, slurry walls, liner systems, caps,
leachate collection systems, and groundwater
recovery trenches.

2.17. Exposure. -- Contact of an organism
with a chemical or physical agent. Exposure is
quantified as the amount of the agent available
at the exchange boundaries of the organism

(e.g., skin, lungs, gut) and available for
absorption. B '

2.18. Exposure Factors. -- Values used to
estimate exposure in risk assessment, such as the
number of days per week that exposure is
expected to occur, or the amount of
contaminated media that a person might
incidentally ingest per day.

2.19. Exposure Pathway. -- A complete
exposure pathway consists of a source or release
from a source, a transport/exposure medium
(e.g., air) or media (in cases of intermediate
transfer), an exposure point, and an exposure
route.

2.20. Exposure Route. -- The way a
chemical or physical agent comes in contact
with a receptor (e.g., by eating [ingestion],
breathing [inhalation], or touching [dermal
contact]).

2.21. Fate and Transport. -- The behavior
and movement of a chemical through an
environmental-mediamedium.

2.22. Free product refers to a regulated
substance that is present as a nonaqueous phase
liquid (e.g., liquid not dissolved in water).
These substances include liquid petroleum
products such as gasoline, kerosene, diesel fuel,
or oil, and any hazardous substance either listed
in Section 101(14) of CERCLA or defined as
such under RCRA. For petroleum
hydrocarbons, the term nonaqueous phase liquid
includes both liquid phase and residual phase -
hydrocarbons. Liquid phase product is capable
of flowing downward and/or laterally into wells
or excavations. Typically it exists as a pool or
mound floating on the water table or resting on
an impermeable soil layer. Residual phase
product does not generally flow as a liquid; it
occurs as globules within fractures or pores of
soil or bedrock.

2.23. Gross Remediation Costs. -- The
direct costs associated with remediation of a site
and paid by the remediator. Gross remediation
costs include the fees paid to the licensed
remediation  specialist, and contractors,
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equipment expenses and rental, disposal costs,

- permiit fees, Temediation site personnel costs, ™ -

and all other expenses directly related to
achieving applicable standards at the site.

224. Habitat. -- The area or type of
environment in which an organism or biological
population naturally lives or is found.

2.25. Hazard Index. -- The sum of the
hazard quotients for multiple substances and/or
multiple exposure pathways.

2.26. Hazard Quotient. -- The value which
quantifies noncarcinogenic risk for one chemical
for one receptor population over a specified
exposure period. The hazard quotient is equal to
the ratio of a chemical-specific intake to the
reference dose.

2.27. Hourly Rate. -- The gross annual
salary (excluding benefits paid to an employee)
divided by 2080.

2.28. Implementability. -- The technical
and administrative feasibility of an action as
well as the availability of needed goods and
services.

2.29. Inactive property. -- Real property
that has previously been used for commercial or
industrial purposes but is no longer actively used
for such purposes.

2.30. Industrial Land Use. -- Land used for
commercial  establishments, manufacturing
plants, public utilities, mining, distribution of
goods or services, administration of business
activities, research and development facilities,
warehousing, shipping, transport,
remanufacturing, stockpiling of raw materials,
storage, repair and maintenance of commercial
machinery or equipment, and  waste
management.

2.31. Institutional Controls. -- Legal or
contractual restrictions on property use that
remain effective after the remedial action is
completed and are used to meet applicable
standards. The term may include, but_is not
limited to, deed and water use restrictions.

2.32. Land Use Covenant. -- Is an
environmental covenant within the meaning of
W. Va. Code § 22-22B-2(4), and is a servitude

arising out of remediation projects that attain
and demonstrate continuing compliance with
site-specific standards for any contaminants at
the site, and-which meets the requirements of
Section 13 of this rule and which is agreed to by
the owner of the property.

2.33. Leaching Potential. -- The potential
for soluble constituents to be dissolved and filter
through the soil by a percolating fluid.

2.34. LOAEL or Lowest Observed Adverse
Effect Level. -- The lowest concentration or
dose evaluated in a test that causes statistically
significant adverse effects in experimental trials.

235. LRS or Licensed Remediation
Specialist. --An individual certified by the
secretary pursuant to rules adopted under
Section 3 of Article 22 as qualified to perform
professional services and to supervise the
remediation of contaminated sites.

2.36. —Natural Background. -- —Ambient
concentrations of chemicals that are present in
the environment and have not been influenced
by humans (e.g., iron, manganese).

2.37. NOAEL or No Observed Adverse
Effect Level. -- The highest concentration or
dose evaluated in a test that does not cause
statistically ~significant adverse effects in
experimental trials.

2.38. New Information. -- Any information
obtained directly or indirectly by the department
from any person after issuance of a certificate of
completion, but does not include information the
department has received in the application for
participation in the voluntary remediation
program, including any site assessment, during
the execution of the voluntary remediation
agreement or any work plan developed under
such an agreement, or other information
available to department under the voluntary
remediation program prior to the execution of




the certificate of completion. Information that
does not qualify as new information may be
considered by the secretary along with new
information if necessary, to determine whether
any of the conditions for reopening set out in
section 16 of this rule, have occurred.

2.39. No Further Action. -- A site is
eligible to receive a Certificate of Completion on
the basis of site assessment sampling or
sampling data developed under a Voluntary
Remediation Agreement which demonstrates
that the site meets all applicable standards.

2.40. Operator. -- The person responsible
for the overall operation of a facility site. For
purposes of this rule, a person who executes a
voluntary remediation agreement with the
secretary may be deemed an operator for the
purpose of carrying out the activities required by
the agreement.

2.41. Potential to Migrate. -- Refers to the
ability of contaminants to migrate from a source
or soil to groundwater.

2.42. Primary Employee. -- A voluntary
remediation project manager, engineer or
scientist employed by the secretary in
negotiating,  facilitating,  overseeing  or
confirming a voluntary remediation project. The
term does not include secretaries, paralegals,
clerks, technicians or others who serve to
support the activities of the primary employee.

2.43. Prime Rate. -- The base rate on
corporate loans posted by at least 75% of the
nation’s 30 largest banks.

2.44. Probabilistic Risk Assessment. - A
risk assessment performed using a mathematical
technique that produces a distribution of values
for a calculated term by solving for that term in
successive iterations. Each successive iteration
requires the selection of a single input value
from defined distribution(s) for each of the terms
used to derive the calculated term.

245. Readily Apparent Harm. -- If any
one of the following criteria are observed at the
site, then readily apparent harm is found:

60CSR3"

2.45.a. Visual evidence ‘of stressed biota
attributable to the release at the site, including,
but not limited to, fish kills or abiotic
conditions; or

2.45.b. Visible presence of oil, tar, or
other non-aqueous phase contaminant in soil
over an area equal to or greater than two acres,
or over an area equal to or greater than 1,000
square feet in sediment.

__2.46. Reasonably Anticipated Future Use. -
- Potential future land and water uses which
have a credible chance of occurrence.

2.47. Reaseonably-Reasonable Potential. --

A scenario with a credible chance of occurrence
without considering extreme or essentially
highly unlikely circumstances.

2.48. Receptors (Human). -- Humans
potentially exposed to contaminants released
from the Site.

2.49. Remedial Action. -~ Fe
eleanupCleanup, mitigate, correct, abate,
minimize, eliminate, control and contain or
prevent a release of a contaminant into the
environment in order to protect the present or
future public health, safety, welfare, or the
environment, including preliminary actions to
study or assess the release.

2.50. Reopener. -- One or more of the
grounds for setting aside some or all of a
certificate of completion and reopening a
voluntary agreement that is specified in section
16 of this rule. ’

2.51. Residential Land Use. -- Any real
property or portion thereof which is used for
housing of human beings. This term includes
property used for schools, day care centers,
nursing homes, or other residential-style
facilities or recreational areas.

2.52. Revolving Fund. -- The Brownfields
Revolving Fund established in W.Va. Code §22-
22-6(b).
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2.53. Risk-based Concentrations. -

-Concentratiorr fevels developed by the secretary = = -

for individual chemicals that correspond to a
specific incremental cancer risk level of 1x10°
for residential Iand use and 1 x 10” for industrial
land use or a hazard quotient of 1. These
concentrations are to be used with—theas De
Minimis Standards.

2.54. Saturation Concentration. -- The
maximum possible quantity of a substance
which can dissolve inge—into—selution—of a
standard volume of a specific solventgiven
Lquid (e.g., water) under standard conditions
ofat-a-given temperature and pressure.

2.55. Secretary. -- The secretary of the
Department of Environmental Protection or such
other person to whom the secretary has
delegated authority or duties pursuant to this
rule.

2.56. Site. -- Any property or portion
thereof which contains or may contain
contaminants and is eligible to participate in the
voluntary remediation program as provided
under this article.

2.57. Site Assessment. -- Characterization
of a site through an evaluation of its physical
and environmental characteristicseentext, (e.g.,
subsurface geology, soil properties and
structures, hydrology, and surface
characteristics) to determine if a release has
occurred, the levels of the chemical(s) of
concern in environmental media, and the likely
physical distribution of the chemical(s) of
concern. The site assessment collects data as
needed on ground water and surface water
quality, land and resource use, potential
receptors and generates information to support
remedial action decisions.

2.58. Site Assessment Costs. -- Costs
incurred in connection with site assessment
activities including but not limited to: waste
disposal costs, professional fees and expenses of
those evaluating contamination, the cost of
identifying a site history and prior land use, the
costs of archaeological investigations, and

attorneys fees incurred in evaluating a site or

~ negotiating a voluntary remediation agreement.

2.59. Systemic Toxicant. -- A harmful
substance or agent that may enter the body and
injure an organ or organ system and having an
effect other than causing cancer. Most
chemicals that produce systemic toxicity do not
cause a similar degree of toxicity in all organs
but usually demonstrate major toxicity to one or
two organs.

2.60. Total Dissolved Solids. -- All
material that passes through the standard glass
fiber filter as provided in the current edition of
Standard Methods for the Examination of Water
and Wastewater.

2.61. Trade Secrets. -- Any information
protected from disclosure under W. Va. Code
§29B-1-4(1).

2.62. Trophic Level. -- The biological
energy transfer level; the position in a trophic
pyramid or food chain.

2.63. Voluntary Remediation. -- A series
of measures that are self-initiated by a person to
identify and address potential sources of
contamination of property and to establish that
the property complies with applicable
remediation standards. Brownfield remediation
is a subset of voluntary remediation.

2.64. Voluntary Remediation Program. --
The program for the voluntary assessment and
remediation of sites under the Act.

2.65. Weight-of-Evidence Approach. --
The process by which measurement endpoints
are related to an assessment endpoint to evaluate
whether a significant risk of harm is posed to the
environment. The approach is planned and
initiated at the problem formulation stage and
results are integrated at the risk characterization
stage.

§60-3-3. Eligibility.

3.1.  Eligibility criteria for voluntary
remediation program. -- Any site is eligible to
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participate in the voluntary remediation program
except the following: - o

3.1.a.  Any site that is subject to a
unilateral  order issued by the U.S.
Environmental Protection Agency pursuant to
§§104 through 106 of the Comprehensive
Environmental Response, Compensation and
Liability Act;

3.1.b. Any site that has been listed or
proposed to be listed on the National Priorities
List developed by the U.S. Environmental
Protection Agency pursuant to Title I of the
Comprehensive  Environmental ~ Response,
Compensation and Liability Act; unless it

provided—that—any—site—that-has been formally

delisted by the Environmental Protection

Agency-is-eligible-to-participate-in-the-voluntary
remediation-program

b

3.1.c. Any site that is subject to a
unilateral enforcement order under §3008 or
§7003 of the Resource Conservation and
Recovery Act;

3.1.d. Any site that is subject to a
unilateral enforcement order for corrective
action issued pursuant to any provision of
Chapter 22 of the West Virginia Code; or

3.1.e. Any site where the release which
is subject to remediation was created through
gross negligence or willful misconduct by the
applicant.

3.2.  Eligibility Criteria for Brownfield
Sites. -- A site may participate in the voluntary
remediation program as a brownfields property
if the following conditions are satisfied and the
applicant qualifies as a brownfield applicant
under this rule:

3.2.a. The site meets the requirements
of subsection 3.1 of this rule;

3.2.b. The applicant did not cause or
contribute to contamination on the site; and

3.2.c. The site meets either of the
following criteria:

3.2.c.l. AsofJuly 1, 1996, the site
is an industrial or commercial property which is
abandoned; or

3.1.c.2. As of July 1, 1996, the site
is an industrial or commercial property that is
not being actively used by the owner.

3.3. Eligibility Determination. In deciding
the acceptability of an application the secretary
shall determine whether the eligibility criteria of
this section have been satisfied.

3.4. Appeal of Rejection of Application.

3.4.a. The applicant may appeal the
rejection of the application by filing a notice of
appeal with the Environmental Quality Board in
accordance with the provisions of W. Va. Code
§22B-1-7.

3.4.b. For purpose of this appeal, the
record of proceedings as referenced in §22B-1-7
shall consist of the application, all
correspondence between the secretary and the
applicant relating to the application and other
documents and correspondence in the applicable
files of the secretary relating to this matter.

§60-3-4. Application to Participate in
Voluntary Remediation Program.

4.1. Pre-application Conference for
Brownfield Applicants. A brownfield applicant
shall confer with the secretary and, if a loan is
being requested, comply with the loan
procedures contained in section 15 of this rule
before submitting an application to participate in
the voluntary remediation program.

4.1.a. The conference with the secretary
shall include a discussion of the condition of the
site, the potential future use of the site. the
amount of public funds and private funds to be
used at the site, and the amount of any loan that
will be requested.

4.1b. A brownfield applicant may
submit the information listed in section 4.1.a via
writing _or_ electronic _transmission and that
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written submission shall satisfy the obligation to
confer with the secretary:" ~

4.2. Contents of Application. Any person
who desires to participate in the voluntary
remediation program shall submit to the
secretary of the Department of Environmental
Protection as-applieation-on a form provided by
the secretary, a hardcopy and electronic
application which shall contain, at a minimum,
the following information:

4.2.a. The applicant’s name. This shall
include the applicant’s legal name and any other
aliases or other names by which the applicant is
known or under which the applicant does
business;

42.b. The applicant’s address. This
shall include the current address at which the
applicant can be reached by mail, and in the
event that post office delivery is not feasible, the
applicant shall also provide a description of
his/her. current address that will enable the
secretary to locate the applicant;

42.c. The applicant’s financial
capabilities. ~ This shall include, but is not
limited to, information that demonstrates the
applicant has, or has secured access to, financial
resources that are adequate to successfully
complete the voluntary remediation and satisfy
any contractual obligations entered into by the
applicant that relate to the voluntary
remediation;

4.2.d. The applicant’s technical
capabilities. This shall include, at a minimum,
information that the applicant is or has
contracted with a licensed remediation specialist
to perform the work required; '

42.e. For brownfield applicants, a
Notice of Intent to Remediate in accordance
with subsection 7.1 of this rule, and a
certification that he/she, his/her spouse or other
member of his/her immediate family did not
cause or contribute to the contamination on the

property;

42f A general description of the site.
This shall include, at a minimum, the following:

4.2.£1. A written description of the
site that includes any city, county, and street
addresses, and adjacent landmarks, buildings,
waterways, former uses or other identifying
information;

4.2.£2. The deed book number and
deed-page number of the site property;

4.2.£3. County tax map references;

42f4. Geographic information
system data adequate to accurately delineate the
voluntary remediation site. ~All spatial data
submitted by the applicant will be in one of three
coordinate systems:

4.2.£4.A. Universal transverse
mercator (UTM) zone 17 NAD datum.
(Preferred);

42.£4.B. Geographic (Latitude
and Longitude); or

42£4.C. State  plane
coordinates NAD 27 datum.

4.2.£5. All geo-graphic information
system location data will have a horizontal
accuracy within 12.2 meters (40 feet) in
accordance with the US Department of the
Interior US Geologic Survey National Map
Accuracy Standards;

4.2.1.6. Any other identifying
information that will serve to clearly and
concisely identify the property;

42.£7. Information of which the
applicant is aware concemning the nature and
extent of any known contamination at the site
and immediately contiguous to the site, or
wherever the contamination came to be located;

4.2.f8. Information demonstrating
the applicant’s legal right to perform the work
required for participation in the program (e.g.,
title report, deed, or access agreement).



60CSR3

74.2.£9,.
covers two or more non-contiguous locations,
this information shall be provided for each
location.

4.2.g. A site assessment prepared by a
licensed remediation specialist whieh—and
includes information that identifies all actual or
potential contaminants reasonably expected to
be at and near the site, the nature and extent of
the contamination, and potential receptors and
pathways for contaminant migration. In no case,
however, may an application be denied on the
grounds that the site assessment is inadequate if
the site assessment satisfies the requirements
contained in W. Va. Code §22-22-4(e). Where
the secretary determines that additional site
assessment information is necessary, the
submission of such additional information may
be addressed in the voluntary remediation
agreement.

42.h. An applicant may appeal the
secretary’s rejection of an application to the
Environmental Quality Board in accordance
with W. Va. Code §22B-1-7.

4.2.i. Other information as requested by
the secretary.

4.3. Application Fee.

43.a. Each applicant shall pay -an
application fee in accordance with this section.
The fee is to be submitted at the time the
application is filed in the form of a check
payable to the Voluntary Remediation
Administrative Fund.

4.3.b. Should the applicant withdraw
the application at—anytime—prior to the
determination of eligibility by the secretary, the
applicant shall receive a refund of one-half the
application fee paid.

43.c. If the secretary rejects the
application and applicant does not re-submit a
revised application within 25 days, the secretary
shall refund one-half the application fee within
30 days of the rejection of the application.

Where an application”

o 4.3.d. The application fee to be paid
shall be calculated based upon the points
assigned to the property using the following

criteria;

4.3.d.1. Size of Property. The total
square feet of surface area of the property to be
covered by the application, rounded to the
nearest 1,000 square feet. For properties less
than 1 acre, the assigned points are 10; for
properties of one acre or more but less than 5
acres, the assigned points are 20; for properties
of 5 acres or more, the assigned points are 30;

4.3.d.2. Years of Operation. The
number of years that the property was operated
for any non-residential activity. Partial years of
operation should be treated as complete years of
operation. For properties operated 10 years or
less, the assigned points are 10; for properties
operated more than 10 years but less than 20, the
assigned points are 20; and for properties
operated 20 years or more, the assigned points
are 30.

4.3.d.3. NAICS Code. Using the
North American Industry Classification System
published by the U.S. Office of Management
and Budget as it applies to the activities that
have been conducted on the property, if the
property falls within NAICS Subsector Codes
316 (Leather and Allied Product
Manufacturing), 322 (Paper Manufacturing),
324 (Petroleum and Coal Products
Manufacturing), 325 (Chemical Manufacturing),
326  (Plastics and Rubber  Products
Manufacturing), 331 (Primary  Metal
Manufacturing), 332 (Fabricated Metal Products
Manufacturing), 333 (Machinery
Manufacturing), 334 (Computer and Electronic
Product ~Manufacturing), 335 (Electrical
Equipment, Appliance, and Component
Manufacturing), 336 (Transportation Equipment
Manufacturing), or 339  (Miscellaneous
Manufacturing), the assigned points are 30; if
the property falls within NAICS Subsector
Codes, 1 13 Forestry and Logging, 21 1 (Oil and
Gas Extraction), 212 (Mining (except Oil and
Gas)), 213 (Supporting Activities for Mining),
221 (Utilities), 3 1 1 (Food Manufacturing), 3 12
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(Beverage and Tobacco Product Manufacturing),
3 13 (Textile Miils), 314 (Textiie Product Mills),
3 15 (Apparel Manufacturing), 32 1 (Wood
Product Manufacturing), 323 (Printing and
Related Support Activities), 327 (Nonmetallic
Mineral Product Manufacturing), 337 (Furniture
and Related Product Manufacturing), 486
(Pipeline  Transportation), 448  (Support
Activities for Transportation), 5 11 (Publishing
Industries), or 562 (Waste Management and
Remediation Services), the assigned points are
20, and if the property falls within any other
NAICS Subsector Code, the assigned points are
10. If any activity falls in more than one of these
groupings, the category which results in the
greatest number of points being assigned shall
be used;

43.d.4. For any of these criteria, if
the correct category is not known, the category
resulting in the greatest number of points shall
be assumed to apply;

43.d.5. Applying the criteria
described above, where the total number of
points is 30 or 40, the application fee shall be
$1,000; 50 or 60, the application fee shall be
$3,000; and 70, 80 or 90, the application fee
shall be $5,000; and

43.d.6. If the application covers 2
or more non-contiguous locations, the
application fee shall be $5,000, provided that the
locations under consideration display similar
contaminant profiles and similar surface and
subsurface characteristics. Similar
surface/subsurface " characteristics shall be
construed to be limited to upland,
riparian/wetland, karst or other similar land
forms as approved by the secretary. If any of the
individual locations includes a surface area
greater than 2 acres, a separate application and
fee must be submitted for that site.

44. Confidentiality. -- Information
obtained by the department pursuant to this rule
shall be available to the public unless the
secretary certifies such information to be
confidential. The secretary may make such
certification where any person shows, to the
satisfaction of the secretary, that the information

or parts thereof, if made public, would divulge
methods, processes ~ or "activities ™ entitied” to -
protection as trade secrets.

4.5. Action on Application. -- The
secretary shall act upon all applications within
45 days of receipt, unless an extension of time is
mutually agreed upon between the secretary and
the applicant, and confirmed in writing._ The
secretary may approve the application, reject the
application, or accept the application subject to
correction. The applicant shall be given a
reasonable amount of ti