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LEGISLATIVE RULE
BUREAU OF ENVIRONMENT
DIVISION OF ENVIRCNMENTAL PROTECTION  OFF!
DIRECTCOR'S OFFICE

SERIES 3
VOLUNTARY REMEDIATION AND REDEVELOPMENT RULE

§60-3-1. General.

1.1. Scepe. -- This legislative rule establishes the
eligibility, procedures, standards and legal documents reguired
for voluntary and brownfield cleanups.

1.2. ARuthority. -- W. Va. Code §22-22-3.
1.3. Filing Date. -- May 12, 18387
1.4. Effective Date. -- July 1, 1997

8§60-3-2. Definitions. Terms defined in the Act are accorded the
same definition in this rule,

Unless the context in which used clearly reguires a
different meaning, the definitions contained in W. Va. Code §22-
22-2 shzall apply to the terms in this rule in addition to the
definitions expressly set forth in this rule. For ease of
reference, some of the statutory definitions are repeated in this
section. :

2.1. Abandoned Property. -- Real property for which the
current owner cannot be determined or cannct be located or
property which has been forxfeited to or acguired by the state for
the nonpayment of taxes pursuant tc state law.

2.2. RAect. -- The Voluntary Remediation and Redevelopment
Act, W.Va. Code §22-22-1 et seq. )

2.3. . Asalytical Expenses. -- Those direct costs associated
with laboratory analysis of samples associated with a veluntary
remediation.




2.4. Anthropogenic Background. -- Concentrations of
chemicals that are present in the envirconment due to human
activities unrelated to operaticn at the site.

2.5. Applicable Standards. -- Standards described in gection
¢ of this rule. 8Such standards include any exposure controls
usaed at a site to meet the acceptable risgk lavel for that site,
at the time of the remediaticn or in the future.

2.6. Applicant. -- A person who is applying or has applied
to participate in the voluntary remediation program.

2.7. Brownfield. -- Any industrial or commercial property
which is abkandoned or not being actively used by the owner as of
the effective date of this article, but shall not include any
site subject tc a unilateral enforcement order under §104 through
§106 of the Comprehensive Environmental Response, Compensgation
and Liakility Act, 94 Stat. 2779, 42 U.8.C. §%501, as amended, or
which has been listed or proposed to be listed by the United
States envircnmental protection agency on the priorities list of
Title I-of said act, or subject to a unilateral enforcement order
under 83008 or §7003 of the Rescurce Conservation Recovery Act”
or any unilateral enforcement order for corrective action under
thig chapter.

2.8. Browniield Applicant. -- A person who is applying or
has applied to participate in the voluntary remediation for a
Brownfield property and:

2.8.a. Who is seeking or has obtained z site
assesgsment loan from the Brownfields Revolving Fund; or

2.8.b. Who will use funds from the State of West
Virginia or any county or municipality thereof in the assessment
or remediation cf the property.

2.9. Carcinogen. -- Any substance which can cause cancez,
2.10. Cumulative Site Risk. -- The summation of risks to a

human receptor or ecological receptor from one or more
contaminants released at the site over a period of time.




2.11. TDay or Day Calendar. -- The 24-houx period between
12:00 2. M. - 12:00 A.M.
2.12. De Minimis Risks. -- Those risks that are so trivial

that they would not reguire remediation under this rule.

2.13. Director. -- The director of the division of
environmental protection or such other person to whom the
director has delegated authority or duties pursuant to this rule.

2.14., Beological Receptors of Concern. -- Specific
ecological communities, populations, or individual organisms
vrotected by federal, state or local laws and regulations or
those. local populations which provide important natural or
econcmic resources, functicons and values.

2.15. Ecosystem. -- An integrated, self-funcgtioning system
consisting of interactions among both the bioctic community and
abiotic environment within a specified lccation in space and
Cime.” Sizes of ecosystems may vary considexably.

2.16. Endangered and Threatened Species. -- Any plant or
animal specilies identified as éndangered or threatened pursuant to
federal, state, or loccal laws.

2.17. Bugineering Controls. -- Remedial actions directed
exclusively toward containing or contrelling the migraticon of
contaminants through the environment. These include, but are not
limited te, slurry walls, liner systewms, caps, leachate
collection systems, and groundwater recovery trenches.

2.18. Exposure. -- Contact of an corganism with a chemical
ox physical agent. Exposure is guantified zs the amount of the
agent. available at the exchange boundaries cf the crganism (e.g.,
skin, lungs, gut) and available for absorpticn.

2.18. Exposure Factors. -- Values used to estimate exposure
in risk assessment, such as the number of days per week that
exposure 1s éxpécted to occur, or the amount of contaminated
media that a person might incidentally ingest per day.

2.20. Exposure Pathway. -- A complete exposurse pathway
consists of a source or release from a source, a
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transport/exposure medium {e.g., air) or media (in cases of
intermediate transfer), an exposure point, and an exposurs route.

2.21. Exposure Route. -- The way a chemical or physical
agent comes in contact with a receptor (e.g., by eating
[ingesticn] , breathing [inhalation], or tcuching I[dermal
contact]) . ' '

2.22. Fate and Transport. -- The behavior and movement of a
chemical through an environmenial media.

2.23. Q@ross Remediatlon Costs. -- The direct costs
associated with remediation of z site and pzid by the remediator.
Grose remediation costs include the fees paid to the licensed
remediation specialist, and contractors, eguipment expenses and
rental, disposal costs, permit fees, remediation site personnel
costs, and all other expenses directly related to achieving
applicable standards at the site.

2.24. Habiltat. -- The area or tvpe of environment in which
an organism or biclogical population normally lives or occurs.

2.25. Hazard Index. -- The gum oif the hazard guotients for
multiple substances and/or multiple exposure pathways.

2.26. Hazard Quotient. -- The wvalue which quantifies
noncarcinegenic risk for one chemical for one recepior population
over a speciiied exposure pericd. The hazard gquotient is equal
Lo the ratic cf a chemical-specific intake to the reference dose.

2.27. Hourly Rate. -- The gross annual salarxy (excluding
benefits paild to an employee) divided by 2080,

2.28. Implementabllity. -- The technical and administrative
feagibility of an action as well as the availability of neesded
goods. and services.

2.25. 'Imactive property. -- Real property that has
previously been used for commercial or industrizl purposes but is

no longer actively used for such purposes.

2.30. Industrial Land Use, -- Land usad for commercial
establishments, manufacturing plants, public utilities, mining,

4




distribution of goods or gexvices, administratiocn of business
activities, research and development facilities, warehcusing,
shipping, transport, remanufacturing, stockpiling of raw
materials, storage, repailr and maintenance of commercial
machinery or eguipment, and waste management.

2.31. ZInstitutional Controls. -- Legal cor contractual
restrictions on property use that remain effective after the
remedial action is completed and are used to meet applicable
standards. The term may include, but not limited to, deed and
water use restrictions.

2.32. Leaching Potential., -- The potential for scluble
constituents to be dissolved and filter throughthe soil by a
percolating £luid. '

Z2.23. LOAEBL or Lowest Cbserved Adverse Effect Level, -- The
lowest concentration or dose evaluated in a test that causes
statistically significant adverse effects in experimental trials.

2.34. LRS or Licensed Remediation Specialist., --An
individual certified by the director pursuant to rules adopted
under Section 2 of Article 22 as qualified to perform
professional services and to supervise the remediation of
contaminated sites.

2.35. .Natural Background. -- Ambient ceoncentraticons of
chemicals that are preseni in the envircnment and have not been
influenced by humans {e.g., iron, manganese).

2.36.. NOAEL ox No CObserved Adversge Effect Level. -- The

highest concentration or dose evaluated in a test that doesg not
cause statistically significant adverse effects in experimental
trials.

2.37. New Information. -- Any information obtained directly
or indirectly by the division from anyv person after izsuance of a
certificate of completion, but does not include information the
division has received in the application for participation in the.
voluntary remediation program, including any site assessment,
during the execution of the voluntary remediation agreement or
any work plan developed under such an agreement, or other
information available to division under the voluntary remediation
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program prior to the execution of the certificate of completion.
Information that does not gualify as new information mav be
considered by the director along with new information if
necessary, to determine whether any of the conditions for
recopening set cut in section 16 of this rule, have occurred.

2.38. No Further Action. -- A site is eligible to receive a
Certificate of Completion on the basis of site azsszszsment
sampling or sampling data developed under a Voluntary Remediation
Agreement which demonstrates that the site meets applicable
standards.

2.32. Operator. -- The person responsible for the overall
operation of a facility site. For purposes of this rule, a
person who executes a voluntary remediation agreement with the
director may 'be deemed an coperator for the purpose of carryin
out the activities required bv the agreement.

2.40. .Potential to Migrate. -- Refers to the ability of
contaminants to migrate from a scurce or soll to groundwater.

2.41. Primary Employee. -- A voluntary remediation vroject
manager, engilneer or scientist employed by the director in
negotiating, facilitating, overseeing or confirming a veluntary
remediation project. The term does not include secretaries,
paralegals, clerks, technicians or cthers who serve to support
the activities of the primary emplcoyvee.

2.42. Prime Rate. -- The base rate on corporate loans
posted by at least 75% of the nation’s 30 largest banks.

2.43. Probabilistic Risk Assessment. -- A risk assessment
performed using a mathematical technigue that produces a R
digtribution of values for a calculated term by solving for that
term in successive iterations. Each successive iteration
reguires the selection of a single input value from defined
distribution(s) for each of the terms used to derive the
calculated texrm.

2.44. Readily Apparent Harm. -- If any one of the following
criteria are obsexved at the site, then readily apparent harm is
found:




2.44.a. Visual evidence of stressed biota attributable
to the release at the site, including, but not limited to, fish
kiileg or abictic conditions: cor

2.44.b. Visible presence of o©il, tar, cr other non-
agueous phase contaminant in scil over an area equal teo or
greater than two acres, or over an area egqual to or greater than
1,000 sgquare feet 1in sediment.

2.45., Reascnabkly Anticipated Future Use. -- Potential
future land and water uses which have a credible chance of
ooourrences.

2.46. Reasonably Potential. --A scenarioc with a credible
chance of cclurrence without considering extreme or essentially
highly unlikely circumstances.

2.47. Receptors (Human). -- Humans potentially exposed to
contaminants released from the Site.

2.48. Remedial Actiomn. -- To cleanup, mitigate, correct,
abate, minimize, eliminate, control and contain or prevent a
release of a contaminant intoc the environment in order to protect
the present or future public health, safiety, welfare, or the
environment, including preliminary actions to study or assess the
release.

2.48. Reopener. -- Cne or more of the grounds for setting
aside some or all of a certificate of completion and recpening a
voluntaxry agreement that i1s spescified in section 16 of this rule.

2.50. Residential Land Use. -- Any real property or portion
therecf which is used for housing of human beings. This term
includes property used for schools, day care centers, nursing
homes, or other residential-style facilities or recreational
areas.

2.51. Revolving Fund. -- The Brownfields Revolving Fund
established in W.Va. Code, 322-22-6().

2.52. Risk-based Concentrations. -- Concentration levelsg
develcoped by thedirector for individual chemicals that correspond

-

to a specific incremental cancer risk level of 1 x 10°°¢ for
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residential land use and 1 x 10°° for industrial land use or =
hazard quotient of 1. These concentratlons are to be used with
the De Minimis Standard.

2.53. Saturation Concentration. -- The maximum possible
guantity of a substance whig¢h can go into solution of a given
liguid (e.g., water) at a given temperature and pressure.

2.54. "Site. -- Any property or portion thersof which

contains or may contain contaminants and is eligible to
participate in the voluntary ?emedlatﬂon program as provided
under this artigle. -

2.55. Site Asmessment. -- Characterization of a site
through an evaluation of its physical and environmental context,
(e.g., subsurface geology, soil properties and structures,
hydrology, and surface characteristics) to determine if a release
has cccurred, the levels of .the chemical (s) of concern in
environmental media, and the likely physical distribution of the
chemical (s} of concern. The site assessment collects data as
needed on ground water and surface water guality, land and
resource use, potential receptors and geneva;es information to

support remedilial action decisions.

2.56. Site Assessment Cogts. -- Costs incurred in
connection with site assesswent activities including but not
limited to: waste disposal costs, professiongl fess and expenses

cf those evaluating contamination, the cost of identifyving a site
history and pricr land use, the costs of archasclogical
investigations, and attcrneys fees incurrsd in evaluating a site
or negetiating a veluntarxry remediation agreement.

2.57. BSystemie¢ Toxicant. -- A harmful substance or agent
that may enter the body and injure an organ or organ system and
having an effect cther than causing cancer. Most chemicals that
produce systemic toxicity do not cauge a similar degres of
texicity in all organs but usually demonstrate majeor toxicity to
one ¢r twoc organs.

2.58. .Teotal Dissolved Solids. -- All material that passes
through the standard glass fiber filter as provided in the
current edition of Standard Vethods for the Examination of Water
and Wastewater, '




2.52. Trade Secrets. -- Any information protected from
disclosure under W. Va. Code §28B-1-4(1).

2.60. Trophic Level. -- The biological energy transfer
level; the positicn in a trophic pyramid cor food chain.

.61l. Veluntary Remediaticon. -- A series of measures that
are Salf-’ﬂltWELeQ by a person te identify and addreszs potentizl
sources of contamination of property and to establish that the
property complies with applicable remediztion standards.
Brownfield remediaticn is a subset of voluntary remediation.

2.62. <Voluntary Remediation Program. -- The program for the
voluntary assessment and remediation of sites under the Act.

2.83. Weight-cf-Evidence Approach. -- The process by which
measurement endpoints are related to an assessment endpoint to
evaluate whether a significant xisk of harm is possd to the
envirconment. The approach is planned and initiated at the
problem formulation stage and ?esults are integrated at the risk
charactexrization stage.

§60-3-3, Bligibkility.

3.1. Eligibility criteria for voluntary remediatiocn
program. -- Any site is eligible to varticipate in the veluntary
remediation program except the following:

3.1.a. Any gite that is subject te a unilateral order
issued by the U.S. Environmental Protection Agency pursuant to
§8104 through 106 cf the Comprehensive Environmental Response,
Compengation and Liability Act;

3.1.kb. Eny site that has been listed or proposed to he
listed on the National Pricrities List developed by the U.S.
Environmental Protection Agency pursuant to Title I of the
Comprehensive Environméntal Response, Compensation and Liabkility
Act; provided that any site that has been formally delisted by
the Environmental Protection Agency is eligible to varticipate in
the veoluntary remediation program;




3.1.c. Any site that is subkject to a unilateral
enforcement order under 83008 2r 87003 of the Rezource
Congervation and Recovery Act;

3.1.4d. Any site that is subject to a unilateral
enforcement order for coxrective action issued pursuant to any
provision of Chapter 22 of the West Virginia Code; or

3.1.e. Any site where the release which ig subject to
remediation was created through gross negligence or willful
misconduct by the applicant.

3.2. Eligibkility Criteria for Brownfield Sites. -- A site
may participate in the voluntary remediation program as a
brownfields property i1f the following conditions are satisfied
and the applicant guzlifies as a brownfield applicant under this
rule: ' -

3.2.a. The site meets the reguirements of subsection
3.1 of this rule; '

2.2.b. The applicant 4id not cause or contribute to
contamination on the site; and

3.2.¢c. The site meets either of the following:

3.2.c.l. As of July 1, 1336, the site is an
industrial. or commercial property which is abandcned; or

3.1.¢c.2. As of July 1, 1996, the zite is an
industrial or commercial property that is not being actively used
by the ocwner,

32.32. Eligibility Determination. In deciding the
acceptabillity of an application the director shall determine
whether the eligibility criteria of this secticn have been
satisfied.

3.4. Appeal of Rejection &f Applicaticn.

3.4.a. The applicant may appeal the rejecticon of the

applicaticn by filing a notice of appeal with the Environmental
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Quality Board in accordance with the provisions of W.Va. Code
§22B-1-7. '

3.4.b. For purpcse of this appeal, the record of
proceedings as referenced in §22B-1-7 shall consist of the
application, all correspondence betwessen the director and the
applicant relating to the applicaticn and other documents and
correspondence in the applicable files of the director relating
te this matter.

§60-3-4. Application to Participate in Voluntary Remediation
Program,

4.1. Pre-application Conference for Brownfield Applicants.
A brownfield applicant shall ceonfer with the director and comply
with the loan procedures contained in section 15 of this rule
before submitting an application to participate in the voluntary
remediation program.

4.2. Contents of Applicatieon. Any person who desires to
participate in the voluntary remediation program shall submit to
the chief.of the Office of Waste Management an application on a
form provided by the director which shall contain, at a minimum,
the following information:

4.2.a. The applicant’s name. This shall include the
applicant’s legal name and any cther aliases or other names by
which the applicant is known or under which the applicant does
business;

4.2.b. The applicant’s address. This shall include
the current address at which the applicant can be reached by
mail, and in the event that post office delivery is not feasible,
the applicant shall also provide a déscription of his/her current
address that will enable the director to locate the applicant;

4.2.c. The applicant’s financial capabilities. This
ghall include, but is not limited to, information that
demonstrates the applicant has, or has secured access to,
financial resources that are &degquate to successfully complete
the voluntary remediation and satisfy any contractual cbligations
entered into by the applicant that relate to the voluntary
remedilation;
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4.2.4. The applicant’'s technical capabilities. This
shall include, at a minimum, information that the applicant is or
has contracted with a licensed remediation specialist to perform
the work reguired;

4.2.e; TFor browniield applicants, a Notice of Intent
to Remediate in sccordance with subsection 7.1 of this rule, and
a certification that he/she, his/her spouse or other member of
hig/her immediate family did noct cause or contribute to the
contamination on the property; , R

|_.l
|_

£2.2.f. A general description of the site. This sha
£t a minimum, the following:

include, a

4.2.f.1. A written descrivtion c¢f the site that
includes any city, county, and street addresses, and adjacent
landmarks, buildings, waterways, former uses or other identifying
information;

4.2.£.2. The deed bock number and deed number of
the site property;

1

.2,

I'h

3. County tax map references;

4.2.£.4. Ceographic informaticn system data
adequate to accurately delineate the voluntary remediation site.
A1l spatizl data submitted by the_ applicant will be in one of
three ccordinate svstems:

4.2.f.4.A. TUniversal transvarss marcator
(UTM; zone 17 NAD datum. (Preferred);

£.2.£.4.B. Ceographic (Latitude and
Longitude) ; or.. ' -

4.2.£.4.C. BState plans coordinates NAD 27
datum. - - ' '

4.2.£.5. All geographic informaticon system
location data will have a horizontal accuracy within 12.2 meters
(40 feet) in accordance with the US department of the Interior US
Geologic Survey National Map Accuracy Standards;
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4.2.f.6., Any other identifying information that
will gzexve Lo clearly and concisely identify the property;

4.2.£.7. Information of which the applicant is
aware concerning the nature and extent of any known contamination
at the site and immediately contigucus to the site, or wherever
the contamination came to be located;

4.2.£.8. Where an application covers two or more
non-contiguous locaticons, this information shall be provided for
each location. ' : '

4.2.g. A site assesgsment prepared by a licensed
remediation specialist which includes information that identifies
all actuzl or potential contaminants reasonably expected to be at
and near the site, the nature and extent of the contamination,
and potential receptors and pathways for contaminant migration.
In no case, however, may an application be denied on the grounds
that the site assessment is inadeqguate if the site assessment
satisfies the reguirements contained in W. Va. Code §22-22-4{e).
Where the directcor determines that additional site assessment
infeormation is necessary, the submission of such additionzl
information may be addressed in the voluntary remediation
agreement.

4.2.h. An applicant may appeal the director’s
rejection of an application tc the Environmsntal Quality Board in
accordance with W. Va. Code §Z2B-1-7.

4.2.1. Other information as reguested by the director.
4.3. Application Fee.

4.3.a. E&ch applicant shall pay an applicaticon fee in
accordance with this section. The fee is to be submitted at the

time the application is £iled in the form of a check payable to
the Voluntary Remediation Administrative Fund.

4.3.k. Should the applicant withdraw the application
at anytime prioxr to the determination of eligibility by the
director, the applicant shall receive a refund of ocne-half the
application fee paid.
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£.3.c. If the director rejects the applicaticn and
applicant does not re-submit a revised application within 25
days, the director shall refund cne-half the application fee
within 30 days of the rejection of the applicatiom.

4.2.4. The application fee to be paid shall be
calculated based upon the points assiched o the property using
the following criteria:

4.3.d.1. 8ize of Property. The total square fee:
of surface area of the property to be covered by the avvlication,
rounded to the nearest 1,000 square Zset. For preoperties less
than 1 acre, the assigned points are 10; £or properties of one
acre or more but less than 5 acres, the assigned points are 20;
for properties of 5 acres or more, the assigned points are 30;

£.3.d.2. Years of Operation., The number of vyears
that the property was cperated for any non-residential activity.
Partial years of operation should be treated as complete yvears of
operation. For properties operated 10 vears or less, the
assigned pcints are 10; for properties operated more than 10
vears but less than 20, the assigned points are 20; and for
properties operated 20 years or more, the assigned points are 30.

4.3.4.3. 8IC Code. Using the Standard Industrizl
Classification published by the U.S. Department of Commerce as it
applies to the activities that have been conducted on the
property, 1f the property falls within SIC Codes 26 (Paper and
Allied Products), 28 (Chemicals and Allied Products), 29
(Petroleum Refining), 30 (Rubber and Miscellaneocus Products), 31
(Leather and Leather Products), 32 (Primary Metals), 34
(Fabricated Metal Products), 25 {Industrial and Commercial
Machinery), 36 (Electronic and Other Electrical Egquipment), 37
(Transportation Equipment), 38 (Measuring, Znalyzing and
Controlling Equipment); or 3% (Miscellaneous Manufacturing), the
assigned points are 30; if the property falls within SIC Codes 10
through 14 {(Mining), 20 (Food), 21 (Tobacco Products), 22
(Textiles}, 24 (Lumber and Wood Products except Furniture), 27
(Printing and Publishing), 32 (Stone, Clay, Glass and Concrete),

45 (Pipelines), or 49 (Electric, Gas and Sanitary Services), the
assigned points dre 20, and if the property falls within any
cther SIC Code, the assigned points are 10. If any activity

falls in more than one of these groupings, the category which

14




regults in the greatest number of points being assigned shall be
used; o

£.3.d.4. For any of these criteria, if the
correct category is not known, the categeory resulting in the
greatest number of points shall be assumed to applv;

4.3.d4.5. BAprlying the criteria described zbove,
where the total number of points is 30 oxr 40, the application fee
shall bhe $1,000; 50 or &0, the application fee shall be $3,000;
and 70, 80 or 80, the application fee shall ba $5,000; and

4.3.4.6. If the application covers 2 or more non-
contiguous locations, the application fee shall be $5,000,
provided that the locations under consideration disgplay similar
contaminant proefiles and similar surface and subsurface
characteristics. Similar surface/subsurface characteristics
shall be construed to be limited to upland, riparian/wetland,
karst or other similar land forms as approved by the director.
If any of the individual lcocationsg includes a surface area
greater than 2 acres, a separate application and feae2 must be
submitted for that site. -

4.4. Confidentiality. -- Information obtained by the
division pursuant to this rule shall be avalilable to the public
unless the directeor certifies such information to be
confidential. The director may make such certification where any
rerscn shows, tc the satisfaciion of the director, that the
information or parts thereof, 1f made public, would divulge
methods, processes or activities entitled to protectiocn as trade
secreis.

4.5. Action on Applicatiocn. -- The director shall act
upon all applications within 45 davs of receipt, unless an
extension of time is mutually agreed upon between the director
and the applicant, and confirmed in writing.

§60~3-5. Licensed Remedlation Specialists.

5.1. Professicnal Responsgibilitieg of Licensed Remediation
Specialists. ) '




5.1.a. Any individual who wishes to practice as a
licensed remediation specialist in the state of Wast Virginia
must hold a valid remediation specialist license. Each
individual shall have the burxden of demonstrating to the
director’s satisfaction that he or she meats uhe 1”eqw.;:.re‘ve*ﬂts for
licensin

5.1.0b. It is the licensed remediaticn specialist’s
duty to protect the safety, health and welfare of the public in
the performance of his or her professionzal duties. If he or she

is unable to meet this duty, the licensed remediation specialisz
may elther sever the relationsghip with the client or employver or
refuse professional responsibility for the work plan, report or
design. If the relationship is severed, the applicant shall
notify the divisgion within 72 heours of the severing of the
relationship SDeClLlC areas cf profeSSLOnaT regponsibility are as
fellows:

5.1.b.1. The licensed remediation specialist is
responsible for any release of contaminants during remediation
activities undertaken pursuant to and contemplated in the
approved remediation agreement, work plans or reports. The act
of moving contaminants within a site in the course of remediation
activities shall not be considered to be a release;

5.1.0.2. Where a release of contaminants in excess
of those identified in the work plan occurs at the site during
remediatlion activities, the licensed remediation specialist shall
immediately notify the division unless the relsase doss not
exceed reportable quantities found in 40 CFR Part 302;

1.0.2. A licensed remediation specialist ghall
only pexform assignments for which the specialist is gqualified by
training and experience in those specific technical fislds;

5.1.b.4. A licensed remediation specialist ghall
be objective in work plans, reports and cpinicons and aveoid any
conflict of interest with employer, clients and suppliers;

5.1.b.5. A 1i nsed remediation specislist shall

ic
not soliclt or accept gratuities, directly or indiresctly from
contractors, agents oxr other parties dealing directly with the
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employver or client in regard to professional services being
verformed at the work site;

1.b.6. A licensed remediation specialist shall
not accept any tvpe of bribe; falsify or permit misrepresentation
of professional qualifications; intentionally provide false
informaticn to the director; or knowingly assoclate with one who
is engaging in buginess or pro:ess;o nal practices of fraudulent
cr dishonesgt nature; and

5.1.0.7. A licensed remediation specialist shall
not charge any specilal fees above usual and customary
vrofessional rates for being licensed.

5.1.¢c. The director may revoke a license; suspend a
license for mot .more than five years; or impoge lesser sanctions
ag appropriate for acts or omissions in vioclaticns cf this rule
or W. Va., Code E22-22.

5.2. Application for licensure. -- Any individual who
wishes to cbtain a license to practice as a licensed remediation
specialist must submit a complete and accurate application to the
director on forms supplied by the director. An application fee,
ags spacified in.Takle 60-3A of this rule, shall be submitted with
the application. In corder to gualify for the licensed
remedlation specialist examination, the applicant must
demonstrate to the director that the following eligibility
requirements have been met:

5.2.a. Minimum Education Reguirementg: All
individuals applying for a license shall meet the reguirements of
one cf the following tracks:

5.2.2.1l. Standard Track: The individual has
earned a baccalaureate, masters, or doctorate degree from an
accredited educational institution in one of the following areas:
biclogy, chemistry, earth sciences, environmental sciences,
geclogy, hydrogeclogy, micrckiclogy, soll sciences, toxicology,
scientific subdisciplines of public health, risk assessment, or
hazardous. waste management, endgineering, or in a curriculum
determined to be eguivalent by the director. The charter or
accreditation of the recognized educational institution must have
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been effective as of the date the individual's degree(s) was
granted; or.

5.2.a.2. Altermative Track: The individual has
earned at least a high schocl diploma, but doss not meset the
reguirements for the standard track.

5.2.b. Minimum Experience Requirements: Each
individual shall demonstrate to the director’s satisfaction that
he or she meets the requirements for relevant professional
experience. Qualifying relevant professional experience must be
work of a professicnal grade and c¢haracter that indicates the
individual is competent to perform professional services pursuant
to the recuiremsents of the Act. ' '

5.2.0.1. Relevant professional experience shall
include, at a minimum, practical knowledge of the following:

5.2.b.1.2. Remediaticn activities;

5.2.b.1.B. Procedures necessary to remediate
a site;

5.2.b.1.C. Management of contaminants at a
site, including, but not limited to:

5.2.b.1.C.1. Site investigation;

5.2.h.1.C.2. EHealth and safety
protocol; and

5.2.0.1.C.3. Quality assurance.
5.2.b.1.D. Feasikility studies; and
5.2.b.1.E. Remedial design.
5.2.b.2. Standard Track: The individual must
o

have gix years relevant professional experience, cne of which
is supervisory or project wanagement related.

Ha
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5.2.0.3. BAlternative Track: The individual must
have ten years of relevant professional experience, cne of which
is supervisory or project management related.

5.2.b.4. In addition to the practical knowledge
criteria pursuant te paragraph 5.2.b.1 of thisg rule, the director
will also consider the following ériteria in evaluating whether
an individual’s remediation and practical experience, considered
both individually and collectively, constitute sufficient
relevant professional experience:

E.2.b.4.A., Proficiency;

5.2.b.4.B. Broad knowledge of the various
remedlation technologies;

5.2.0.4.C. Number of individuals and
digciplines cf other professionals supervised or ccordinated;

5.2.b.4.D. Duraticn of employment;

5.2.b.4.E. Nature of work performed
{including, but not limited to, whether such experisnce includes
work at sltes where subsurface Investigations have occcurred); and

5.2.0b.4.F. Any other factors the diresctor
deems relevant. ;

5.2.b.5. The individual applying for licensing
shall alsc provide the director with three professicnal
references, each of which, at a minimum, address the individual’s
range of practical knowledge and professional experience with
regard te providing profesgsional services under the Zct.

5.2.b.6. Work performed during z period of full-
time undergraduate study at an educational institution is
congidered part cf the educational program and is not conzidered
acceptable professional experience; provided, however, that the
director may accept work performed for pericds of at least two
and one half consecutive months per calendar vear when not
enrolled as a full-time student, during, or incidental to,
undergraduate educaticn as relevant professional experience if
the individual did not receive college credits for that work.
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5.2.c. Credits: Individuals who have earned degrees
from recognized educational ingtitutions in addition to those
regquired to meet the minimum educational regquirements set forth
in 5.2.a. may reqguest that the director credit scme or all of
that additional education toward the regquirements for relevant
professional experience in accordance with the following:

E.2.¢c.1. B8tandard Track: One vaar credit for
each master’s degree, and two vears credit for a doctorats
degree, if the degrees are from a recognized educaticnal
institution in one of the academic areas identified in 5.2.a.1;

5.2.¢.2. Altermative Track: One-half vear credit
for each asscciate’s degres in cne of the academic areas :
identified in £.2.a.1; and

5.2.¢.3. The director will grant teo an individual
up to fwo years maximum credit for additional educaticn under the
Standard Track; or up to one year maximum credit for additional
education under the Alternate Track.

5.2. Licensing Examination: The director shall be
responsible for implementing the llowing reguirements, at a -
minimum, of the licensed remediation spécialist examinatiocn:

5.3.a. Frequency and Scheduling: The director shall
administer a licensing examination at least every six months to
all individuals who have met the reguirements for licensure.
Examinations shall be held at the time(s) and location(s) set by
the director. The director shall provide public notice at least
15 days prior to the application due date for the next scheduled
examination;

5.3.b. Examination Format/Content: Examinations shall
test the individual’s overall regulatory understanding, and
overall technical understanding. Overall regulatoxy
understanding means an understanding of the relevant West
Virginia Division of Environmental Protection regulations and
related written policies and Federal environmental regulations.
Overall technical understanding means demeonstirating an
understanding of baslic concepts and methods in those scientific
and technical fields related toc assessment, containment, and
remediation acticns;
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5.3.c. The director shall prepare the licensing
examination;

5.3.d. The director shall initially develcop a minimum
of three separate examinations. No single examinaticn shall be
repeated until the other two examinations have been given;

£5.3.2. After . any of the individuzl examinations have
been used twice, the director shall prepare a minimum of three
new sexaminations;

5.3.f. An individual may take an examination only if
the applicable examination fee established by the director has
been paid. The examination fee, as specified in Table 60-3A of
this rule, shall be submitted after an applicant’s eligibility to
take the exam has been confirmed with the application. Pavment
shall be made in full by check or money order payable to the West
Virginia Division of Environmental Protection. The examination
fee is non-refundable, except in the following circumstances:

5.2.£.1. An individual whose fallure to appear
for the examination is found, by the director, to be due o
circumstances beyond the individual’s reasonable control, shall
receive a refund cor may request that the application be held open
until the individual can take a subsegquent examination that
occurs within two years of the date the director approved the
individual’s written application.

5.3.g. Examination Procedures and Rules: Each
individual shall present some form of. photographic identification
prior~to taking the test. The director shall identify whether he
or she may use any books, notes, memoranda, scratch paper, non-
rprogrammablie calculators, or other materials during the
examination. No individual may discuss the examinaticn or other
procedures, and no individual may make copies of the examination;

5.3.h., The director shall establish the passing scors
pricr to administering the examination;

5.3.1. Examination Results: The director shall grade
the examinations, and the results shall ke mailed toc sach
individual within 30 days of the examinaticn. The sexaminaticn
rapers will not be returned to the individual;
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5.2.J. Reapplication for Examination: Individuals who
fail to achieve a passing score on the examination may take a
subseguent examination subject teo the following procedures:

5.3.J.1. An individual shzall be allowed tc take a
subseguent examinaticn that is scheduled tc cccur on a date not
more than two years after the date the director approved the
individual’s written application, upon receipt by the director of
the following items:

5.3.3.1.A. A letter stating the individual’'s
intention to take the subsecuent examinatiocn; and

5.2.3.1.B. The approprizte =axamination fae;

5.3.3.2. Individuals who seek to take a
subseguent examination that i1s scheduled for a date that is
greater than two years after the date the director apprceved the
individual’s written application must submit the following:

5.3.

. A. Licensing application as per the
procedures set forth in '

L2
.2; and -

Ul L

5.3.3.2.8. The full zpplicaticn fese described
in 5.2 prior to taking the examination.

5.2.k. Waiver of Examination. -- .If an individual
reguests a waiver ¢of the examination for licensure ag a
Remediation Specialist, the application shall include any and all
information that the applicant desires to be considered including
put not limited to relevant licenses and certifications. The
director may issue & one time waiver of the examination for the
purpose of submitting an application for a Voluntary Remediation
Agreement. This waiver shall only be wvalid for six months after
the effective date o©f the rule. No remediation workplan shall be
implemented unless and until the Remediation Specialist has
passed the examination. However, to be eligikle for a waiver,
these individuals shall meet all other regquirements for
licernsing, including, but not limited to, education, relevant
professional experience, and practical knowledge;
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5.3.k.1. An examination fee must be submitted
regardless of'wheuher the applicant is reguesting a waiver of the
examination.

5.3.1. Reciprocity. A licensed remediation specialist
in another state may ke licensed as a remediation specialist in
West Virginis without examination provided that the licensing
state recognizes West Virginia licensure.

£5.3.1.1. An examination fees must bhe submitted
regardless of whether reciprocity zpplies,

5.4. License renewal.

5.4.a. A licensed remediation specialist in goed
standing may have his/her llcense renewed avery two years. A
renewzal application filed in accordance with all appropriate tlme
frames which includes the appropriate license renewal fee found
in Tabkle 60-3A.will be considered a complete renewal application.
A renewal application shall include evidence of continuing ,
educaticn in the environmental remediation field. Such evidence
may include two education credits from a US EPA-approved course
or any other eguivalent experience acceptable to the director.

5.4.b. The director will provide a license renewal
notice to the licensed remediation specialist 90 days vrior to
his or her license expiration. 2Any individual who fails to renew
their license may not continue to practice as a licensed
remediation specialist after the day of license expiration. Any
individual who fails to renew their license within 20 days of the
sxpiration must reapply for examination and is subject to the
same reguirements as a new applicant.

5.24.c. An individual who has completed in a timely
manner all of the license renewal requirements will receive a
renewed license and may continus to practice as a licensed
remedliation specialist prior to receiving the renewed license by
registered mail.

5.4.d. Where there has been an application timely filed
for renewal of a license and the director determines that grounds
exist for non-renewal of the license, the director shall follow
the same procedure foxr suspension or revecation of licenses in

23




subsection 5.5 of this rule and, vending a final decdision by the
director on such renewal, the licenses ghall remainrn in effect.

5.5. Suspension and Revocation of Licenses. The provisions
set forth in this subsection shall be in addition to and shall
not limit the procedurss regardlng enforcement orders contained
in W. Va. Code §22-22-12.

5.5.a. Criteria for suspension or revocation of
license. 1A license issuad tc a licensed remediation speciali
may be suspended or revcked for the following reascons:

5.5.a.1. For fraud by the licensed remediation
specialist in the license application process;
5.5.a.2.. For fraud or intentional

misrepresentaticon by the licenged Yemedlatﬂon specialist in the
performance of any work required in a work plan or pursuant to a
voluntary remedlation agreement;

5.52.8.3. For any act by the licensed remediaticn
specialist in vieclation of this rule; or ;

5.5.2.4. Any circumstances that justify
revocation of a license under this rule may also justifyv the non-
renewal of such license.

5.5.b. Issuance of Notice of Intent -- If the
director finds that sufficient grounds exist to suspend or revoks
the license of a2 licensed remediation specialist, pricr to the
suspension or revocation, the director shall notify the licensed
remediation specialist of the director’s intent to susvend or
revoke the 1¢cense. The director shall provide the licensed
remediation specialist with a Notice of Intent tc Suspend or
Revoke by certified mail, return receipt requested. The Notice
shall set forth the specific reasons for the proposed suspension
or revovation and shall state that the licensed remediation
specialist may regquest an informal conference or a contested case
hearing as provided in Article 5 of Chapter 29& of the West
Virginia Cocde on the proposed suspension or revocation. The
purpose of the informal conference and the contested case hearing
is tc determine the rights, duties, interests and privilegeg of
the licensed remediation gpe¢ialist. The director may appoint an
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impartial hearing officer to conduct an lnf0?mal conference or
contested casze_hearing.

B.5.c. Reguest for Informal Conference or Conteszstad
Case Hearing. -- The licensed remediation specialist has 30
calendar davs from the receipt of the notice to make a written
request for an informal conference or contested case hearing. A
reguest is deemed served the day it is deposited in the United
States mall. Failure to respond will regult in the imposition of
the proposed suspensicn or revocation. The licensed remediation
specialist shall have a right to an informal conference prior to
a formal hearing. The licensed remediation specialist may
reguest an informal conference or a contested case hearing, but
the reguest for and holding of an informal conference doces not
preclude the licensed remediation specialist from reguesting a
contested case hearing _0710w1ng the disposition reached in the
informal conference, ) i

5.5.c.1. The issuance of a notice of intent to
suspend or revoke the license of a licensed remediation
specialist shall not prevent the licensed remediztion specialist
from rendering services under the voluntary remediation program
pending a final decision from_the director fellowing an informal
conference and, if réquésted, a contested case hearing.

5.5.d. In all proceedings undexr this section, the
licensed remediation specialist may be represented by counsel.
All notice reguired by this rule shall be sent to counsel in the
same manner as is required to be provided to the licensed
remediation specialist.

5.5.e. Informal conference. -- If an informal
conference is reguested within the thirty dayv pericd, the
director shall schedule the conference tc be held within 30 days
in accordance with the following regquirements:

5.5.e.1. The director shall notify the licensed
remediztion specialist and the primary representative of the
Division of Envircnmental Protection whoe was involved in the
decision to suspend or revoke the licensed remediation
specialist’s license of the time and DTace cf the informal
conference. - In scheduling the locdaticn of the informal
conference, the compliance officer shall consider the location of
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tThe licensed remediation specialist’s business and any particula:
sltes that may have given rise to the decision to revoke or
suspend;

5.5.2.2, The director shall notify the licensed
remediation specialist of the informal conference at lesast 15,
calendar days pricr te the date of the informal conference; and

5.5.€.3. The director may continue the informal
conference upon the agreement of the licensed remediation
specialist or for good cause shown.

5.5.£. Informal Conference Procedures. An informal
conference, as provided by these regulations, is intended to be
an infcrmal discussion of the facts which gave rise to the
issuance of the decision to suspend or revoke a license. The
director shall conduct the conference in the following manner:

5.5.£.1. The directeor shall be guided bv, but
need not strictly apply, the West Virginia Rules of Civil
Procedure and West Virginia Rulss of Evidence;

5.5.£.2. A reccrd of the informal conference is
not required but any party may regueszt that a record be made at
that party's expense. Any other party to the conference may
obtain copies of the rxecord at his expense;

5.5.£.2. During an informal conference the
licensed remediation specialist may submit to the director any
evidence or demonstration of mitigating circumstances as to why
the director sheould alter the decision to suspend or revoke the
license; and

5.5.£.4. At any review proceedings which may
cccur later, no evidence as te any oral statement made by one
party at the informal conference may be introduced as evidence by
another party, nor may any statement be used to impeach a
witness, unless the statement is or was available as cempetent
evidence independent of ifs 1pt'foduct1on during the informal
conferencs. . T

5.6. Written Decision.
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5.6.a. If the licensed remediation specialist and the
director are able to reach an agreement, the director shall
prepare a written decision signed by the licensed remediation
specialist and the director implementing the decision reached in
the informal conference.

£.6.b. If the licensed remediation specialist and the
director are unable to reach an agreement, within 30 calandar
days following the informal conference, the director shall issue
and furnish tec the licensed remediation gpecialist a written
decision affirming, modifying or dismissing the initial proposal
te suspend or revoke the license and give the specific reasons
for the decision. The notice of decisicn by the director shall
be sent to the licensed remediation specialist by certified mail
return recelpt requested.

5.6.c. Within 30 calendar days of the receipt of the
director’s written decisicon, the licensed remediation specialist
may demand a formal hearing asz provided herein to determine the
rights and privileges of the licensed remediation specialist.
The licensed remediation specialist must serve a reguest in
writing upcon the director within 3¢ dayvs of receipt of the
written decisicn. A reguest 1s deemed served on the day it is
deposited in the United States mail. Failure to recuest a formal
hearing on the written decision within the time specified shall
cause the decision to become a final unappzalable crder of the
directoxr.

5.7. Contested Cases, Right to a Formal Hearing. As set
forth above, within thirty (30) calendar days after notification
of a written decision rendered zs a result of an informal
conference, the licensed remediation specialist mav reguest a
formal hearing before the director in accordance with the
Administrative Procedures Act, W.Va. Code §29A-5-1 et seg. If
requested the director shall grant the reguest and schedule a
contasted case hearing.

5.8. Appeals. An appeal from any final order or ruling
entered in a contested case in accordance with these regulations
gshall be to the Circuilt Court of Kanawha County in accordance
with the provisions ¢f the Administrative Procedures Act, W.Va.
Code §2%A-5-1 et. zeq.
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5.2. Alternative Procedurs. When imminent or substantial
harm is threatened or posed at a volunitary remediation site which
in the director’s opinion is attributable to the negligence or
incompetenceof the licensed remediation specialist at the site,
the director may, in lieu of the Notice of Intent under
subdivigion 5.5.b. of this rule, issue an order in accordance
with W. Va. Code §22-22-12(a) (1). If a reguest for
reconsideration is filed as provided in W. Va. Code §22-22-12(b),
the director shall cenduct a contested c¢ase hearing within ten
days of the filing of such request.

§60-3-6. Voluntary Remediation Agreement.

§.1. Any person who desires to participate in the voluntary
remediation program shall execute 4 voluntary remediation
agreement with the directox of the Division of Envircnmental
Protection. The agreements contained in Appendix 60:32A and 60-3B
meet the reguirements of this section. Additional provisions and
modifications consistent with this rule may be agreed to by the
applicant and the director. Except as provided in subsection §.4
cf this rule, the Veoluntary Remediation Agreement shall provide
for the following:

6§.1.a. The services of a licensed remediation
specialist for the supervision of all activities described in the
agreement, including the supervision of remediation contractors;

6.1.b. The recovery of all reasonable costs incurred
by the Division of Environmental Protection attributable to the
implementation of the agreement in excess of fees submitied with
the permit application. Recoverable costs shall include the
following:

§.1.b.1. Costs incurred in review and oversight
of work plans and reports submitted pursuant o the agreement;

£.1.0.2. Costs incurred as the result of field
activities attributable to the agreement;

£.1.b.3. S8uch other costs incurred by the

Division of Envircnmental Protection in implementing and
overseeing activities under the agresment;

28




€.1.0b.4. A1l recoverable costs shall be killed
against any deposit and subseguently by separate invoice; and

1.b.3. Recoverable costs shall be dstermined by
the number oI hours worked under the agresement by each primary
employee.multiplied by 2.5 times the hourly rate of each such
employee and then adding the direct expenses incurred bv each
such employee.

§.1.c. A schedule for the payment of reccverable
costs;

6.1.4. A degcription of any work plan or report that
is to be submitted under the agreement for review by the
direcfor, including the final report which shall provide all
information necessary te verify that all work contemplated by the
agreement has been completed: provided, however, that at the
discretion of the applicant, work plans describing the work to be
verformed at the site may be submitted for approval by the
director with the execution of the agreement

6.1.2, The identification of appropriate tasks,
deliverables and schedules for the submission of any work plans
and cthear dﬂllveuables and for the performance of the
remediation; -

§.1.£. A listing of all environmental statutes and
rules for which compliance is mandated;

&.1.g. A Ilisting of the technical standards as
determined in the guidance document to be applied in evaluating
the site assessment, the work plans and reports, with reference
to the proposged future land use to be achieved;

5.1.h. A listing <of the appllcabTe s;arda*ds to ba
achieved at the site;

€.1.1. Where applicable, a description of any
engineering or institutional controls and any land use covenant
to be imposed for the property;
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§.1.J. The reopening of the voluntary remediation
agreement upon consent of the parties or the occurresnce of cne or
more ©of the conditions described In section i6 of the Act;

5.1.k. The medification of the voluntaxy remediation
agresment upcn the agreemeni of ths parties; and

§.1.1. Fileld adjustments which achieve egual
rerformance may be implemented by the licensed remediation
specialist provided he or she notifies the division within 15
davs.

€.2. The vecluntary agreement shall recognize the right of
the applicant to terminate the agreement, in its sole discretion,
upon 15 days advance written notice of termination to the
Divigion of Environmental Protecticn and shall include provisions
for the recovery of costs incurred by the Division of
Envirconmental Protecticon before the notice of termination is
issued.

§.3. The voluntary remediation agreement mav provide a
mechanism for alternate dispute resclution between the parties to
the agreement, including, but not limited to arbitration or
medlation of any disputes under the agreement.

§.4 For a site where the applicant intends to demcnstrate
that the site meets all applicable standards without further
remediation, in lieu of the reguirements of subsection 6.1 of
this rule, the voluntary remediation agreement shall provide for
the feollowing:

6.4.a. The payment of an agreed sum to cover all
reagonable costs incurred by the Division of Envirconmental
Protection attributable to the agreement in excess of faes
submitted with the permit application;

£€.4.b. A listing of all environmental statutes and

rules for which compliance is mandated;

€.4.c. A listing of the technical standards as
determined in the guidance document that are applied in
evaluating the site assessment with reference to the proposed
future land use te be achieved;




6.4.d. A listing of the applicable standards to be
achieved at the site;

€.4.2. The reopening of the agreement upon ths
cccurrence of one or more of the conditions described in section
16 cf this rule; and

£.4.5. Where applicable, a description of any
engineering or institutional controls and any land use covenant
to be imposed for the property. B}

£.5. The voluntary remediation agreement shall reflect the
director’s determination of eligibility in accordance with
secticn 2 of this rule.

§.6. At the discreticn of the applicant, the voluntary
remediation agreement may address all or only a portion of a
site. At the discretion of the director the voluntary
remediation agreement may cover two Or more non-contigucocus sites;
provided that the sites display similar contaminant profiles and
similar surface and subsurface characteristices. Similar surface
and subsurface characteristics shall be construed fo be limited
to upland, riparian/wetland, karst or other similar land forms as
approved by the director.

6.7. Whnere the applicant is a person other than the current
owner of the site, and the voluntary remediaticn agreement
contemplates the imposition of a land use covenant as provided in
section 13 of this rule, the agreement shall have appended to it
a provision signed by the current owner{s) of the site
authorizing and agreeing to. cooperate in the execution and filing
©f a land use covernant in accordance with the voluntary
remediation agrsement.

€.8. Upon execution of the voluntary remediation agreement
by the parties, the director shall not initiate any enforcement
acticn against the applicant or any person described. in section
18 of the Act for the contamination that is the subject of the
agresment, unless there is an imminent threat to the public.
Upon f£inal adopticn of this rule, the director intends to issue a
policy statement to the effect that no enforcement action shall.
be initiated against any applicant from the time the application
is filed until the voluntary remediation agreement is signed so




long as the applicant acts in good faith to negetiate a
reascnable agreement. )

5.9. At the applicant’s discretion, he or she may in the
interest of minimizing envircnmental contamination and promotin
effective cleanups, begin cleanup of soil and groundwater befora
the voluntary remediation agreement is approved provided that he
or she notifies the director.

§60-3-7. Public Involvement/Public Notification. -- Except to the
extent incorporated by reference in subdivision 7.12.b, the
regquirements of subsections 7.1 through 7.8 of this section shall
apply only to brownfield applicants as that term is defined in
secticn 2 of this rule. The provisions of subsections 7.9
through 7.12 of this section shall be applicable only to
applicants whce are not brownfield applicants.

7.1. ©Notice of Intent to Remediate, -- All brownfield
applicants shall file a Notice ©of Intent to Remediate a
brownfield site with the directeor. The notice ghall be part of

and filed with the application to perform a brownfisld
remediation.

7.1.a. The Notice of Intent to Remediate shall contain,
to the extent known, the folliowing:

7.1.a.1. The name and business address of the
brownfield applicant, including street address cor route number;

7.1.a.2. CGeographic location of site and any name
by which the =site is locally known;

7.1.a.3. Current and former uses of site;
7.1.a.4. Proposed future use of site;

7.1.a.5. Przsent and suspected contaminants on
site;

7.1.a.6. Proposed methods to remediate the site;

7.1.a.7. Propeosed methods to control possible
health exposure;




7.1.a.8. Location address of where interssted
persons may review the notice;

7.1.a.9. Name, address and telephone number of
browniield applicant contact for cuestions from interegted
individuals; and

7.1.a.10. Name, address and telephone number of
Division of Environmental Protection contact whare comments and
questions can be recsived.

7.2. Division of Ernvircnmental Protection Notice to the
Public.

7.2.a. Upon receipt cof a Notice of Intent to Remediate,
the Divisionm of Environmental Protection shall publish a summary
of the notice in a Division of Environmental Protection
publication ©f general circulation. Information contained in the
summary shall meet the regquirements set forth in subsection 7.1
of this rule.

7.2.b. The summary alsc shall include information on
the public’s right under the Veluntary Remediation and
Redevelopment Act tc become involved in the develcoment of the
remediation and reuse plans for the site.

7.2.¢. The Division c¢f Envircnmental Protection shall
issue a news release summarizing the Notice. The news release
shall be sent to media cutlets serving the general area where the
remediation is proposed.

7.2.4. The Division of Environmental Protection also L
may post the Notice and information required under this section
on the Division of Envixonmental Protéction’s Internet Website.
7.3. Notice to Gevernmmental Agencies.
7.3.a. Upcn receipt of a Notice of Intent to Remediate,
the director shall notify the municipality and the county

commission where the gite is locatad,

7.3.b. Notice shall ke issued to the county and/or
municipal land use agency, or the area’s Regicnal Planning and

-~
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Development Council created under Chapter 8, Article 25 of the
West Virginia Code. '

7.3.c. Notice may ke issued to the U.S. Environmental
Protection Agency, U.8. Army Corps of Engineers, state Bureau for
Public Health and other state or federal agencies that may have
an interest in the remediation project.

7.3.d. The director shall nectify the government
agencies identified in this section of the Division of
Environmental Protecticon’s final decision on a Certificate of
Completion.

7.4. Notice of Intent to Remediate Comment Perxicd and
Information Meeting.

7.4.3a. The directcr shall reguire a 30-day comment
period and information meeting on all Brownfield Notices of
Intent to Remediate filed with the Divigion of Envirconmental
Protection. Costs incurred under this section shall be paid by
the brownfield applicant.

7.4.b. To notify the public of the start of the 30-day
comment pariocd, the brownfisld applicant shall:

7.4.p.1. Erect a sign on the proposed browniield
site informing the community the site is being considered for
participation in the state’'s brownfield program, under the
Voluntary Remediation and Redevelcopment Act;

7.4.2.2. The sign must be placed on the property
so it. is clearly visible and legible, and shall be, at a minimum,
three feet by four fest;

7.4.b.32. The sign shall state: "This site is undex
consideration for envircnmental cleanup and varticipation in the
state!s brownfield program under the Veoluntary Remediaticn and
Redevelopment Act;"

7.4.b.4. The gign shall include the telephone
number and address of the Division of Environmental Protection's
brownfield office;




7.4.2.5. Publish a commercial box advertisement in
a local newspaper of general circulation in the county where the
brownfield remediation is proposed once a week for four
congecutive weeaks;

7.4.0.6. The advertisement shall be, at a minimum,
four inches by four inches;

7.4.0.7. The advertisement shall contain
information as set forth in subsection 7.1 of this rule, vlus the
time, date and location of the information meeting;

7.4.05.8. The brownfield applicant shall send a
copy ©f the advertisement to the municipality and the county
commissicn, the county and/or municipal land use agency, or the
area’s Reglomal Planning and Develcopment Council created under
Chapter 8, Article 25 of the West Virginia Code;

7.4.b.5. The Division of Envirconmental Protection
shall draft the advertisement and send it to the brownfield
applicant for publication; and

7.4.0.10. The brownfield applicant shall submit
certified and nctarized proof of publication to the Division of
Environmental Protection no later than four weeks after the last
publication date. The certification of publicaticn shall be made
part of the final brownfield remediation agreement file.

7.4.c. The information meeting 1s to occur by day 21 of
the 30-day comment period, provided that a minimum of 15 days
notice is given for such meeting. The information meeting shall
address how remediation issues are applied to the site, =ite risk
issues including key risk assessment assumptions, uncertainties,
populations considered, the context of site risk to other risks,
and how the remedy will address site risgks.

7.4.d. The information meeting for the purpose of
informing the public shall occur in the community where the
propesed brownfield remediation is to occur. -

7.5. Public Inspection of Brownfield Notice of Intent to

Remediate.
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7.5.a. A Brownfleld Notice of Intent to Remediate filed
with the Division of Environmental Protection shall be available
for public inspection and copying.

7.8.b. The Notice shall be available upon regquest at
the Division of Environmental Protection’s Office of Waste
Management in Charleston, and in the municipal and/or county
commission cffices where the remediation is proposed. Copies of
the Notice also may be placed in the county library.

7.6. Reguest to Participate in Remsdiation and Reuse
Planning,

7.6.a. Any person may ask to be invelved in the
develcpment of a browniield remediation and reuse plan.

7.6.b., Reguests tc participate in a brownfield
remediation and reuse plan shall be made in writing tc the
director during the 30-day comment period.

7.86.c. Each person who files a reguest may participates
in the 'development of the remediation and reusge plan, in person
or by repressentative,

7.7. Brownfield Pubklic Involvement Plan.

7.7.8. The browniield applicant shall estaklish a
Public Involvement Plan if reguested by the public, county,
municipality, or the director.

7.7.2. The brownfield applicant, in consultation with
the persons reguesting to be involved in the remediation and
reugse of a brownfield site, ghall develop a Public Involvement
Plan within 30 days of receiving notice from the director that a
reguest to participate, as provided in subsection 7.6 of this
rule, has been received.

7.7.¢. The brownfield applicant sghall submit the Public
Invoilvement Plan to the director for his/her review and avproval
pricr to its implementation.

7.7.4. The Public Involvement Plan shall include,
but i1s not limited to:




7.7.d.1. Provisions for further meetings in the
community; and

7.7.4.2. Opportunities for participants to review
and comment on each work plan as well as review and comment on.
the voluntary agreement before it is finalized and accepted by
the director.

7.7.e. The director shall cconsider comments from
participants and the brownfield applicant’s responses to comments
regarding the voluntary agreement, work plans, and reports before
deciding whether to approve the submission.

7.7.E. Means of communicating with a community, may
include, but is not limited to:

7.7.£.1. Brownfield applicant point-of-contact
with public; -

7.7.£.2. Establish and maintain mailing and
telephone list of interested individuals;

7.7.£.32. Newsletter;

7.7.£.4. Doorstep notice to residents and

businesses;

b
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7.7
advertisements;

Newspaper, radio, and televisgion

7.7.£.6. News releasss to local media;

7.7.£.7. Presentations to local civic
crganizationg; and

7.7.f.g. Citizen advisory panel for development
of remediation and reuse plan. :

7.7.g. The Public Involvement Plan shall remain in
he Certificate of Completion 1s issued, or until
applicant withdraws from the brownfields program.
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7.8. Technical Assistance. -- At any time during the life o
the Public Involvement Plan, the participants other than
brownfield applicants may petition the director for technical
assigtance related to:

7.8.a. Review of gite-related documents;

7.8.b. Explaining technical information to panel
members; -

7.8.c. Transiating technical information into language
understandable to non-tachnical persons;

7.8.d. Providing assistance in communicating the
concernsg of the non-kbrownfield anpllcaﬁt members cof the panel to
the appreopriate persons; or

7.8.e. 2uch other areas deemed appropriate by the
director. e

7.8.e.1l. Upon recelpt of such petition, the
director and the brownfield applicant, by mutual agreement, will
develop a technical assistance component to the Public '
Involvement Plan. Comments from other participants shall be
considered in the development of such component. The applicant
shall be responsikble for expenses incurred in this process.

7.8. Public Notice of Applications for Voluntary Remediation
Projects. -- Except for apvlications from brownfield applicants,
upon receipt of an application te conduct a voluntary cleanup
under the Act, the Division of Environmental Protection shall
publish a summary of the application in a Division of
Envircnmental Protecticon publication of general circulation.
Information contained in the summary shall include:

7.2.a. The name and business address of the applicant,
including a street address or route number;
g

7.9.k. Geographic locatlon of gite and/cr, if one
exigts, the locally used name of the area;

7.2.c. Current use of site;




7.9.4. Suspected contaminants on site;
7.9.e. Proposed methods to <lean up site;

7.9.f. Proposed wmethods to control possible hezlth
axXposure;

7.9.g. Location address of where interested persons may
review application;

7.2.h. Name, address and telephone number of applicant
contact for questions from interesgted individuals; and

7.9.1. Name, address and telephone number of Division
of Environmental Protection contact where comments and questiona
can be received. ’

7.9.1.1. The Division of Environmental Protection
shall issue 2 news release summarizing the application. The news
release shall be sent to media ocutlets serving the general area
where the remediation is proposed.

7.10. Public Inspecticn of Voluntary Application.

7.10.a. A voluntary cleanup applicaticn filed with the
Division of Environmental Protection shall be available for
inspection and copying by the public.

7.10.b. The application shall be available upon request
at the Division of Environmental Protecticn’s OFffice.of Waste
Management in Charleston and in the municipal and/or county
commission offices where the remediation is proposed. Copies of
the application also may be placed in the county library.

7.11. Public Ianvelvement for Site Remediaticn Toans.

7.11.2. In the event an applicant to participate in the
voluntary remediation program becomes a brownfield applicant,
he/she shall be regquired to comply with subsections 7.4, 7.6,
7.7, and 7.8 of this rule.

7.12. Public Involvement/Public Notification in Development
of Remediation Ceal. '




7.12.a. In the development of remediation goals
pursuant to. subdivisions 9.3.d and 9.4.a of this rule, the
director _ghall regquire a 30-day comment period and informaticn
meeting.

7.12.b. To notify the public of the start of the 30-day
comment period, the applicant shall comply with paragraphs
7.4.0.5; 7.4.b.6; 7.4.b.7; 7.4.1.8; 7.4.0.9; 7.4.b.10; and
subdivigions 7.4.¢ and 7.4.d of this rule.

7.12.c., The applicant shall respond to comments
received during the comment period and submit the regponses to
the dirsctor and anv commenters.

7.12.4. The director ghall review the comments and
applicant's responses when making a decision. The director ghall
notify the parties who provided comments during the comment
period of his/her decision.

§60-3-8. Risk Protocol.

This section establisghes a risk protocol Lfor conduct of
human health and ecological risk assessments. It describes
general reguirements for risk assessments and specific A
reguirements for baseline human health and ecological risk
assegsments, residual risk assessments, and application of
probabillistic risk assessment methods.

8.1. General Regquirements for Risk Assessments. Risk
assessments shall consider existing and reasconably anticipated
future human exposures and significant adverse effects to
ecological receptors of concern in accordance with this rule.

8.1.a. Risk assessments may be conducted using either
deterministic (single point value] or prebabilistic risk
assesgsment methodologies ag agreed to in the Voluntary
Remediation Agreement. '

8.1.b. Risgk assessments, to the extent practicable,
shall consider the range of probszbilities of risks potentially
occurring, the range of size of populations likely to be exposed,
current and rezgonably anticipated future land and water uses,
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ions of uncertainties

and guantitative and/or qualitative desc ol
of this rule.

i
in accordance with subsections 8.1 and 8.2

[

8.1.c. Appropriate sources of toxicity information
include any of the following:

&.1.c.l. For human heslth risk assessments:

g.1.c.1l.A. U.S. EPA Integrated Risk
I -

Information System (IRIS);

I..l

8.1.c.1.B. U.S. EPA Health Effects Summazy

Tables (HBEAST) ;
g.1.c.1.C HEAST Alternative Method;

8.1.c.1.D T.8. ZEPA Superfund Eezlth Risk
Technical Support Center (SHRTSC) provisicnal criteria;

g.1.c.1.8, Other U.S. EPA Documents
acceptable to the director; ]

8.1.c.1.F. Qther scilentifically valid
scurces of Information as published in peer-reviewsd scientific
literature, including but not limited to sources such as the
Agency for Toxic Substances and Disease Registry’s (ATSDR’s)
toxicelogical profiles; and

8.1.c.1.G. Data develcped in accordance with
a peer-reviewed scientific testing protocol and approved by the
director. ' '

8.1.c.2. .For ecclogical rxigk assessments:

8.1.¢c.2.A. U.S. EPA AQUIRE Data Rase;

8.1.¢c.2.B. U.S. EPA IRIS Data Basge;

8.1.¢.2.C. U.8. EPA HEAST Data Base;

g.1l.c.2.D. TU.S5. EPA ASTER Data Rase;

8.1.c.2.E. U.S. EPA PHYTOTOX Data Rase;



8.1.¢c.2.F. U.8. EPA Terrestrial Toxicity
Data Base (TERRATOX) ;

83.1.¢.2.8. U.8. Fish and Wildlife Service

8.1.¢c.2.H. OCak Ridge Naticnal Laboratory
Toxicological Benchmark Technical Reports;

B.1.¢c.2.Z. OCther U.S. EPA documents
acceptable to the director;

g.1.¢.2.J. ATSDR Toxicological Procfiles;

8.1.c¢.2.K. Other peer-reviewed technical
publications; and

8.1.c.2.L. Data developed in accordance with
a peer-reviewed scilentific testing protocol and approved by the .
director. T

8.1.d. Risk assessments may include the use of fate
and transpcrt models subject te director approval of the model
and the data to be used for the parameters gpecified in the
model.

8.1.d.1. The director shall insure that any fate
and transport model approved for use is capable of simulating
those site conditicns and contaminant properties that might have
a sighificant impact on site-specific contaminant fate or
transport.

8.1.4.2. Sensitivity analyses of models and data
used in meodel parameters shall be included in risk assessments.
Sengitivity analyses shall be based on the range oI ccnditions
which historically occcurred at the site. '

8.1.d.3. For models not included in 4

3
guldance documents, a degcription shall be included in the rigk
assessments. ’
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8.1.d.4. Where available, the division shall give
preference to the use of models and data for which on-site
validaticon is demonstrated.

8.1.e. The uss of population risk estimates in
addition to individual risk assessments is provided for as
follows: o

8.1.e.1l. For human health risk assessments, risk
estimates shall initially be made at the level of the individual.
A population-based risk assgessment may be conducted where the
applicant determines it would be practicable and cf assistance in
evaluating the appropriateness of the remedilal action; and

8.1.2.2. For ecological rigk assesgsments, risk
estimates shall be made: (I} at the individual level where any
endangered and threatened sgpecieg is significantly impacted by
the proposed activities at the site; and (ii) at the level of the
population for all ecological receptors of concerxrn exposed to
contaminants at the site.

g8.2. Sampling protocel, data reguirements and sampling
methods. -- The applicant shall use appropriate sampling
approaches and data guality requirements and statistical metheds
as approved by the director to support the risk agsessment and
remedy selection process.

8.2.2. Characterization of site contamination. A
sufficient number of envirommerital media samples shall be
cellected and analyzed as to provide a reasonable
characterization of the nature and distribution of site
contaminants. The number and locdtion of the samples to be
collected shall be of sufficient guantity and guality to
calculate the appropriate exposure point concentration as defined
in subparagraph 8.4.0.32.B and subkdivision 8.5.¢ of this rule.

8.2.b. Media to be sampled. Samples shall be collected
and analyzed from those media that are reasconably anticipated to
have been impacted from contamlnants at the site, congidering the
nature of the site operations and the nature of the contaminants
of potential concern at the site.




8.2.c., Contaminants for analyses. Not all samples
will need to be analyzed for the same contaminants. Samples
collected shall be analvzed for those contaminants that are
reasonably anticipated to be encountered, considering the nature
of the site cperations and the na;u?e of the sunstances used or
disposed of at the sgite. N

8.2.d. Data validation. The quality of the analvytical
data to be used shall be validated by review of at least ten
percent of the data or some cther percentage agreed tc by the
director in acceordance with standard EPA protocols. Standard EDA
protoccls for validation may need £o be medified, with the
direcdtor’s approval, depending on the type of analyses performed
(e.g., Contract Laboratory Protoccl or SW-846).

8.2.e. The following statistical approach may be used
to. demonstrate that a sample population is representative of a
larger population: the $5th percentile upper confidence limit on
the mean or the maximum value of the site contaminant
concentration data shall be a reascnable estimate of a plausible
upper-bound value for this contaminant. If a contaminant can be
shown to have dissimilar distributions of concentrations in
different areas, then the areas should be subdivided. For
example “hot gpots” may be considered separately.

8.3. Quantification of cumulative risks posed by multiple
exposure pathways. (Reserved)

8.4. Baseline Human Health Risk Assessments (BUHRA). 2
BHHRA may be used to provide a characterization of the risks to
human health posed by contaminants at the Slte, given a full
evaluation of site-specific conditions.

8.4.a. The BHHRA may be used sither to:

8.4.a.1. Assess the need for remedizl action
considering site-sgpecific conditicns; or

8.4£4.a.2. Demecnstrate the acceptability of current

site vomditions with respect Lo the remediation standards
specified in this rule.
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8.4.b. BHHRAs shall include, but are not limited to,
the following information:

8.4.b.1. A conceptual site model showing
contaminant sources, release mechanisms, transport routes and
media, potential human receptor populations, and reascnably
potential exposure scemarios based on current and reasonably
anticipated land and water uses;

8.4.b.2. Data quality objectives for the human
health risk assessment based on the conceptual site model;

8.4.0.3. An exposure assessment that evaluates
the potential for and magnitude of human exposure, considering
both the current and reasonably anticipated future land and water
uses at the site. An exposure assessment shall include:

8.4.b.3.A. An exposure pathway analysis
which identifies complete exposure pathways from contaminants to
receptor povulations shall be performed. The nature and extent of
site contamination, the presence or absence of media that could
transport such site contamination, the presence or absence of
receptor populations that could be exposed to the contamination,
and the likely exposure routes shall be identified; and

8.4.0.2.B. If, follewing the performance of
the exposure pathway analysis, the potential exists for exposure
of receptor populations to site contaminants, the magnitude of
the exposure shall be cuantified in accordance with division
guidance documents. At a minimum, exposure levels that
approximate an estimate of central tendency and reascnable upper
bound of the exposure distribution shall be developed.

8.4.0.4. A toxicity analysis shall ke performed
if the potential for human exposure to site contaminants is
identified and guantified in accordance with subparagraph
8.4.0.3.B ¢of this rule. The toxicity analysis shall include a
summary of current information regarding the carcinogenic and
non-carcirnogenid Effects of the identifisd contaminants of
concern ag well as current slope factors and reference dosess from
the sources described in subdivision 8.1.c of this rule.
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8.4.b.5. Rigk Characterization. If the potential
exists for human exposure to site contaminants, the exposure
quantification information shall be integrated with the dose-
respcnse assessment (toxicity analysis) to provide a
characterization of the potential risks present at the site. . The
risk characterization shall include a quantification of risks
from individual contaminants. The applicant shall include a
quantification of cumulative risks vosed by multiple contaminants
usging the most sensitive exposure pathway. The risk
characterization shall analyze the following:

8.4.b.5.A. Non-Carcinogenic Risk: In
guantifying risks from individual systemic toxicants at the site,
& hazaxrd quotient shall be developed for each contaminant . In

cuantifying the risks from cumulative exposure to multiple
contaminants at the site, a hazard index for exposures to
multiple contaminants shall be developed. In develeoping the
hazard index for multiple contaminants, additivity shall be
assumed only for those contaminants that affect the same target
organ and act by the same method of toxicity;

8.4.b.5.8. Carcinogenic Risk: In
quantifying risks from carcinogens at the site, the excess
lifetime cancer risk shall be estimated above and beyond the risk
assoclated with background exposures. Such risk sstimates are
presumed to be additive unless an alternative mechanism is
appropriate; and

8.4.0.5.C. A discussion of anv available
facility-specific human health studies, and consideration of any
other non-gquantified (gualitative) risks shall be included as
appropriate.

8.4.b.6. TUncertainty Analysis: As part of
performing the site-specific rigk assessment under this saction,
the qualitative, and to the extent practicable, the quantitative
uncertainty embodied in the analysis shall be identified. The
likelihood of overestimating or underestimating risk shall be
identified for each element of the ahalysis. At a minimum, this
ghall include consideration of:

8.4.0.6.A. The analytical characterization
of the site;
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8.4.0.6.8. The exposure assessment,
including the size of the potentially exposed population; and

8.4.p.6.C. The dose-response assessmert,
including the toxicological criteria used in the analysis.

8.5. Baseline Ecological Risk Assessment. A site-specific
De Minimus screening ecclogical evaluation as specified in .
subsection 2.5 of this rule may be performed by the applicant as
vart of the site investigation to determine if a compleie
exposure pathway exists and there are ecological resceptors of
concern. If, after this evaluation, z potentialily significant
complete exposure pathway is identified, then the applicant ghall
complete the uniform ecclogical evaluation as specified in -
subsection 2.5 of this rule to determine if site concentrations
exceed benchmark levels. If the applicant proposes xemediation
gozals that exceed benchmark levels, then, at the director’'s
discretion, a baseline ecological assessment may be recuired to
evaluate potential risks tc ecological receptors and to develcop
appropriate remediaticn standards based on these risks. If a
baseline ecological risk assesgsment is determined to be
necessary, it shall address, but not be limited to, the following
information:

8.5.a. Problem Fermulation. The purpose (goalsg) of the
assessment shall be identified and the problem defined. This
step includes identification of potential contaminants of
concern, potential ecological effects, potential ecoclegical
receptors of concern, potential exposure pathways, and initial
assessment and measurement endpcints; all with respect to current
and reasonably anticipated future land and water uses. A
conceptual site model shall be developed to depict how the gite
conditicns might affect ecological components of the natural
environment ;

8.5.b. Data Quality. Data guality objectives for the
site based on the conceptual site model shall be developed;

8§.5.c.. ExXposure Analysis., An exposure assessment that
evaluates the potential for and magnitude of ecological effects
to receptors of concern considering current and reasonably
anticipated future conditions at the site shall be performsd.
Exposure iz analyzed by describing the source and releases, the
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distributicon of the stressor in the environment, and the extent
and pattern of contact or co-occurrence. The end product of this
analysis i1s an exposure profile which summarizes the magnitude
and spatial and temporal patterns of exposure for the scenar1os
described in the conceptual site model;

8.5.4. Ecological Response Analysis. An ecoleogical
response analysis shall be developead which includes a summary of
current information regarding the toxicological and ecological
effects of the identified contaminants of ecologidal concern, as
well as scological benchmark values. Appropriate sources of
toxicity information are identified in paragraph 8.1.¢.2 of this
rule;.

8.5.e. Ecological Risk Characterization. If the
potential exists for significant ecological risks due to exposure
to site contaminants, the exposure quantification information in
subdivision 8.5.¢ ¢f this rule shall be integrated with the
ecological response analysis to provide a characterization of the
risks presented at the site, considering current and reascnably
anticipated future land and water usaes. The risk
characterization shall include a guantitative evaluation of
ecological risks potentially associated with the site, a weight-
of-evidence analysis of risk, a discussion of available site-
specific ecclogical studies, and consideration of the non-
quantified (qualitative) risks as appropriate; and

8.5.f. Uncertainty Analysis. Qualitative and/or
guantitative uncertainty analyses shall be usged as apprropriate
for sach element of the risk assessment.

8.56. Residual Risk Assegzasments (RRA). Conditions that will
be present at the site following implementation of the proposed
remedy, should one ke nesded, shall be considered in residual
human. health and ecological risk assessments.

8.5.a. In a situation where & baseline risk assessment
nas been conducted and where no further action is the proposed
remedy, the kase line risk assessment may serve as the residual
risk asssssment.
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8.6.b. A RRA ghall include an assessment of the risks
under current and reasonably antlcipated future land and water
use @cenarilioes, given: T

8.6.0.1. The exposure conditlons that will be
pregent following remediaticn and the concentrations of untreated
waste constituents orx tresatment residuals remalning at the
conclusion of any excavation, treatment, or off-site disposal;
and/or = _ '

8.6.b.2. The exposure conditions that will result
following implementation of any institutional or engineering
controls necessary Lo manage risks from treatment residuals or -
untreated hazardous constituents.

§.6.c. The RRA shall be conducted fcllowing the same
basic steps outlined in subsections 8.4 and 8.5 of this rule,
except that the conditions used to defime the site shall reflect
post-remediation ¢onditions, including site-specific numeric
remediation standards and site-specific exposure conditlions that
incorporate any engineering and institutlonal controls propcoszd
as part of the remedial action.

8§.7. Probabilistic Assessment: Probabilistic technigues
may be applied to human health and =cological risk assessments.
At a minimum, before the commencement of a probabilistic risk :
zssessment, the applicant shall discuss with the directer ths
sources and characteristics of the distributions proposed for use
in the assessment. The probabilistic risk assessment shall
include, but not be limited to, information regarding:

8.7.a. All formulae used to estimate. exposure point
values, toxicity (gcancexr glope facteor, reference dose) valusg,
gcological benchmark values, hazard indices, and incremental
lifetime .cancer rigks;

8.7.b. A combination of input parameters expressed as
either point estimates or distributions. For each input
parameter expressed as a distribution, the fellowing information

ghall be provided: T

2.7.pb.1. The shape of the full diztribution;

49




8.7.b.2. To the extent practicable, the
mean, standard deviafion, minimum, 5th percentils, 10th
percentile, median, S$S0th percentile, 95th percentile, and maximum
of the specified distribution; '

8.7.b.3. Justification for the usge of sach
digtribution clearly explaining the rationale for its use and the
rejection ¢f other relevant distributions; and

8.7.b.4. The extent to which input
distributions and their parameters capture and separately
represent both stochastic variability and knowledgs uncertainty.
This informaticn shall compriSe a portion of, but not be a
replacement for a compreshensive discussion in the body of the
baseline risk assessment of the qualitative and guantitative
sources of uncertainty.

8.7.¢. A desgcription of any correlations between or
among input variables that are known or expected to have the
vractical effect of significantly affecting the risk assessment;

§.7.d. For each output distribution resulting from the
probabilistic risk assessment, the following informaticn:

§.7.4.1. The shape of the full distributicn and
location of the acceptable rigk lewvel; and

8§.7.d.2. To the extent practicable, the mean,
standard deviation, minimum, S5th percentile, 10th percentile,
median, 20th percentile, 95th percentile, and maximum of the
specified distribution. -

B.7.e. A probabilistic gensitivity analysis for all
key input distributions conducted so as to distinguish, to the
extent possikle, the sffects of variability from the effsacts of
uncertainty in the input variables;

§.7.£. Justification for the selection of any point
estimate value incorpeorated into the probabilistic assessment and
the raticnale fox its selection and for the réjection of other
relevant point estimate values; '

8.7.g. Probabilistic methods may be applied to:
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8.7.g.1. Environmental media contaminant _
concentration data;

8.7.g.2. Transport and fate modeling;
8.7.9.2. Exposurg éstimation;

g.7.g.4. Human toxicity estimation;
§.7.9.5. Ecological responsze estimation; or
8.7.9.6. Risk characterization.

8.7.h. The plausible upper-bound exposure ccondition isg
equal to approximately the 90th percentile of the exposure
distributicn. The central-tendency exposure case is the 50th
percentile of the exposure distribution. Risk assessments
utilizing only deterministic (single point wvalue) methods shall
provide both central tendency and plausible upper-kound estimates

of exposures and risk.

§60-3-9. Remediation Standards. -- This section shall be used
for develeoping risk-based scil and groundwater remedizl
objectives £or site remediation. The purpose of these procedures
is to provide for the adeguate protection of human health and the
environment relative to the current and the reascnably
anticipated future usss of the site while incorporating site-
related information, to the extent practicable, which may allow
for more cost-effective site remediation based on identified site
risks.

8.1. Types of remediation standards. Each applicant who
regponds to the release of a rvegulated substance at a site shall
select and attain compliance with one or a combination of the
following remediation standards:

g.1.a. Human Health:

g.l.a.l. De Minimis Risk-Based Standard is cone
in which contaminant levels pose no significant risks to human
health based on any current or resascmablv anticipated future land
and water use as provided in subsection 9.2 of this rule. If




Chese levels are below natural background, background levels will
be congidered the De Minimis levels;

g.1.a.2. A Uniform Risk-Based Standard is one
which uses pre-approved analytical methodologies established by
the director to input exposure factors and other site- specific
variables to calculate compound-specific remediaticn levels that
will be protective of human health based on any current or
reasonably anticipated future land and water use, as provided in. |
subsection 9.2 of this rule., If these levels are below
anthropogenic background levels, such background levels will be
considered the uniform risk-based levels;

£.1.a.3. A Site-Specific Risk-Based Standard is
one which uges a site-specific analysis of present contamination,
and develops a remedial approach that considers the remedy
gelecticon criteriz in subdivision $.82.a of this rule and is
protective of human health based upon any current, or reasonably
anticipated future land and water use; or

8.1.a.4. The applicant may use a combination of
the remediation standards to ilmplement a site remediation vlan
and may choose to use the Site-Specific Rigk-Based Standard
whether or not efforts have besen made to attain the De Minimis or
Uniform Risk-Based gtandards.

9.1.k. Ecolocgical:

$.1.b.1. A De Minimus Ecclogical Screening
Evaluation is an evaluation of the nature and extent of
contaminants to determine if votential exposure pathways ars
completed. I contaminants and ecological zeceptors of concern
do not form complete exposuré pathways, no significant risk to
ecological receptors is assumed. '

g.1.0.2. A Uniform Ecological Evaluation --
where contaminant concentrations are compared to benchmark values
which reflect no significant risks to ecological receptors of
concern. If these benchmark values are below anthropogenic
background levels, such background levels will be considered the
Unifof’ Ecological Standard. Where an applicant proposes a
remediation standard based on other existing standards which
exceed the benchmark levelgs and the directer feels those other
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existing standards are not protective of ecological receptors of
concern, he or she may require a site specific ecological risk
agsessment in crder to establish remediation standards.

£.1.b.3. A Site-8pecific Zcoclogical Risk-Basged
Standard which, based on a site-gspecific analysis of pregent
contamination, develops a remedial approach that considers the
remedy criteria in subdivision $.8.a of this rule and is
protective of ecological receptors of concern for the currant, or
reasconably anticipated future land and water use.

9.1.b.4. The aprlicant may use acombination of
the remediation standards to implement a gite remediation plan
and may propcese to use the Site-Specific Risk-Based Standaxrd
whether or not efforts have been made to attain the De Minimis
Risk-Basged Standards. ' .

$.2. Human Health -- De Minimis Standard. The De Minimig
Standard establishes contaminant levels that do not present =
significant risk to human health. If on the basis of the site
assessment, these standards are found to be met, nc remedizl
action or further chawracterization is reguired and the site is
eligible for issuance of a Certificate of Completion by the
director or by a Licensed Remediation Specialist as provided by
in this rule. If at any time during characterization or remedial
action the site is shown to meet the De Minimis standard, no
further action is reguired and the site.is eligible for issuance
of the Certificate. of Completion. '

£.2.a. De Minimis Standards for Soils. The De Minimis
Standaxrds for both surface (<2ft depth) and subsurface (»2ft
depth) =oils shall be the highest numerical value of the
following: '

2.2.a.1. Risk-Based Concentraticns (RBCs) for
human health for residential or industrial sits uses that

conglder direct contact exposures are presented in Table 60-31;

9.2.a.2. Risk-based concentrations for human
health for residential or industrial site uses that consider
other exposure pathways are as follows:

8.2.2.2.4. [Reserved]
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$.2.2. De Minimis Standards for Groundwater. The De
Minimis standards for groundwater shall be the highest numerical o
value of the following: .
9.2.b.1. Croundwater contaminant concentration
limits established in Title 4&-Series 12 of the Code of State
Rules (46CSR12); ' B

9.2.b.2. For those contaminants where a
concentration limit has not been established in 46CS8R12, The
Risk-Based Concentrations (RBCs) for human health for residential
site uses will be used as presented in Table §0-3B; or

9.2.b.3. Natural background levels for =ach
constituent as determined by sampling and statistical analyses
completed using director approved methods and/or data sources.

$.2.c. Carxcinogens. Feor individual known or suspected
carcinogens, remediation standards derived under subdivisions
§.2.a3 and ¢.2.b of this rule ghall be sgtablished at levels which
represent an excess upper-bound lifetime cancer risk of cne in
one million (1x10-%) for residential land uses and cone in one
hundred thousand (1 x 10°%) for industrial land uses.

2.2.d. Systemic toxicants. For individual systemic
toxicants, remediation standards shall repressnt levels to which
The human population could be expossad without appreciable risk of
deleterious effect, where the hazard quotient shall nct exceed 1.

9.2.e. If a contaminant exhibits both carcincgenic and
noncarcinosgenic effects, then the more conservative rigk-based
standard {(i.e., the lower of the two values) shall be used as ths

remediation standard.

9.2.f. 8hould goill or groundwater concentrations mesat .
De Minimis levels, no further action shall be regulred and the : -
Certificate of Completion can be issued.

9.3. Human Health-Uniform Risk-Based Standard. This
Standard sets forth uniform, approved methodologies, exposure
factors, and other input variables nseded teo calculate site risks
for residential or nonresidentiasl land uses. The director
recognizes that there may be instances where the pre-established
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input wvariables may not be applicable to a site, and thus will
allow for site-specific variables to replace the default
variables with adequate technical justification. Typical
parameters that may require site-specific input include soil
attenuation factors, site-specific hydrogeclogic properties, and
institutional contrels used to manage potential exposure to site
contamination.

9.3.a. Uniform Risk-Basged Standards for Surface
Scils/Sediments. Surface scoil remediation standards for
residential or industrial land uses shall be derived bv applying
site-specific information to the egquaticons and constants from the
director’s Uniform Risk-Based Guidance or other eguations and
constants approved by the directer considering reasonably
anticipated futurs land and water use.

9.3.k. Uniform Risk-Based Standards for Subsurface
Soils. Subsurface soll remediaticon valueg chall be derived basad
on: : Co :

2.2.0.1. Migraticon potentials;
$.3.b.2. Leaching potentials; and
9.3.b.3. Scil saturation <¢oncentrations.

The equations and consgtants described in the director’s
Unifozrm Risk-Based Guidance or other equations and constante
approved by the director shall be applied.

$.3.¢. Uniform Risk-Based Standard for CGroundwater.
Groundwater remediation values shall be derived based on:

$.3.¢.1. Current or reasonably anticipated future
land and water use;

9.3.c.2. The potential for the groundwater to
serve as a source of drinking water. Groundwater that has a
background total dissolved solids content greater than 2500
milligrams per liter (wng/l), or where the applicant can
demonstrate to the director’s satisfaction that the aquifer is
net being usged, cannct be used for future drinking water sources,
and is not hydrologically connected to an aguifer being used for
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drinking water shall not be considered a current or potential
source. of drinking water; and

$.3.2.3. Migration potentials. The equations and
constants described in the directdr’s uniform Risk Based Guidance
shall be applied.

$.3.d. Carcinogens. For individual known or suspected
carcinogens, remedial standards derived under subdivisions 9.2.a,
€.3.b, and %.3.c of this rule shall be astablished at levels
which represent an excess upper-bound lifetime risk of between
one in ten thousand to one in ome million (1x10-* to 1x10°%). If
carcinogenic risk greater than 1x10-° is considered for )
development of residential remediation geals or greater than 1 x
10°%, for development of industrial remediation goals, public
notification shall be required as specified in subsection 7.12 of
this rule.

9.3.e. Systemic Toxicants. For individual systemic
toxicants, remedial standards derived under subdivisions 9.3.a,
9.3.b, and 8.23.c of this rule ghall represent levels to which the
human population could be exposed without appreciable risk of
deletericus effect, where the hazard cuotient shall not exceead
cne. -

9.3.£. If a contaminant exhibits both carcinogenic and
noncarcinogenic eifects, then the more conservative risk-based
gtandard (i.e., the lower of the two valueg) shall be used ag the
remediation standard.

2.3.g. Cumulative Site Risk. Cumulative site risk per
receptor from exposure to known or suspected carcinogens shall
not exceed one in ten thousand (1x10%); and where multiple
systemic toxic¢ants affect the same target organ or act by the
same method of toxicity, the hazard index sghall not sxcaad 1, or
10 where it is not determined whether multiple systemic toxicants
affect the same organ. o

.3.h. BShould Unifcrm Risk-Based soil or groundwater

concentrations be met, no further action ghall be regquired and
the Certificate of Completion can be izsusd.
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g.4. Human Health-Site-Specific Risk-Based Standard. Site-
Specific-Risk-Based Standards will be determined using one or a
combination of a BHHRA as described in subsection 8.4 of this
rule or a RRA as described in subsection 8.6 of this rule. 1In
establishing the remediation standard under this section, the
potential for exposure to site contaminants under current and
reasornably anticipated future land and water use and the
apwlication of institutional and engineering controls shall be
considered.

9.4.a. Carcincgens. For individual known or suspected
carcinogens, remedial standards derived under subsection 9.4
shall be established at levels which represent an excess upper-
bound lifetime risk of between one in ten thousand to one million
(1x10™* to 1xT10°°). If carcinogenic risk greater than 1x10°% for
individual carcinegens is considered for development of
residentizl remediation goals, or greater than 1 x 10 for
development of industrial remediation goals, public notification
ghall be required as specifiied in subsection 7.12 of this rule.

S.£4.b. Systemic toxicants. Foxr individual systemic
toxicants, remedial standards shall represent levels to which the
human population could be exposed without appreciable risk of
deleterious effect, where the hazard guctient shall not exceed
one. Where multiple svstemic toxicants affect the same target
organ or act by the same method of toxicity, the hazard index
shall not excezd 1, or 10 where it is not determined whether
multiple systemic toxicants affect the same organ.

¢.4.c. If a contaminant exhibits both carcinogenic and
noncarcinogenic effects, then the morsa conservative risgk-based
standard (i.e., the lower of the two values) shall be used as the
remediation standard. ' '

2.4.d4. If probabilistic risk assessment methods are
used in establishing the remedial standards or demonstrating the
acceptability of the proposed remedial alterxrnative, axvosure
levels shall approximate the 90th percentile of the exposure
distribution. - T o '

2.4.e. QCroundwater. Remedial standards for
groundwater shall be established using the followin
conglderations:
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9.4.e.1. Potentilial receptors based on the current
and reasonably anticipated future use of groundwater;

_ 9.4.2.2. The potential for groundwater to serve
as a drinking water source, as defined in paragraph 3.3.c.2 of
thisg rule;

9.4.e.3. Zite-specific sources of contaminants;

9.4.2.4. Natural envirconmental cconditions
affecting the fate and transport of contaminants, such as natural
attermuation processes, as determined by appropriate scientific
methods; and.

2.4.e.5. Instituticnal and engineering controls.

9.4.£f. 8Socil. Remedial standards for soil/sediments
shall e established using the following considerations:

9.4.£.1. Potential receptors based on the current S
and reasonably anticipated use of the site;

9.4.£f.2. Site-specific scurces of contaminants;

g.4.f.3. Natural envirocnmental conditicns
affecting the fate and transport of contaminants, such as natural
attenuation processes, as determined by approved scientific

methods; and

9.4.f.4. Institutiocnal and engineering controls.

9.4.g. The director shall incorporate the aguations
and ccnstants for risk-based standards into a guidance dcocument,
along with other relevant information for establishing and
applying such standards to specific sites. The guidance document
ghall bes revised from time to time as needed to incorporate
scientific advancements and new or alternative risk agsessment
and methods. The guidance degument, any subseguent revisions,
and any alternative risk assessment methods proposed by an
applicant will be reviewed by independent scientists recognized
ag experts in relevant risk assesgsment disciplines. The directox
shall incorporate as appropriate the comments of scientific
reviewsry into the guidance decument or decisions regarding risk-
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diverse interests of West Virginia.

2.5. Ecological -- De Minimis Screening Evaluaticn. This
standard sets forth uniform, pre-approved methodologies, exposure
assumptionsg, and other input variables needed to evaluate whether
complete exposure vathways exist for agquatic and terrestrial
ecclogical receptors of concern. The director recognizes that
there may be instances where the pre-established input variables
may not be applicable to a site, and thus will allow for site-
specific variables to indicate whether an ecclogical rigk
asgessment 1s neaded.

2.5.a. Typlcal paramsters that sghall bs considered
when evaluating whether or not to perform an ecclogical risk
assegsment include but are not limited to the following:

$.5.a.1. Evaluate whether a complete exposure
pathway exists. If no complete exposure pathway exists because
either the contamination is restricted in movement or thers are
no ecclogical receptors of concern, then no ecological risk
exists (e.g., 1f the majority of the site is paved with roads and
buildings, no pathway exists);

£.5.a.2. B8Socme sites may be gcresned out and not
require evaluation given their size, estimated risk to escoclogical
receptors, lack of valued ecological receptors, including
threatened or endangered species;

2.5.a.3. Local conditions should be considered
for assessing whether a site is degrading an aguatic environment.
In cases where the site deoes not present an ecclogical risk over
and above “local conditions” and further release of contaminants
into the aguatic environment has been stopped, there will rHot be
a need for further evaluation; '

9.5.a.4. Define what level 0of z2cological resource
is considered valued; and

9.5.a.5. If for each contaminated media, harm is
readily apparent and a condition of ne significant risk of harm
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to the site bicta and habitats clearly does not exist, further
ecological risk characterization would be redundant and is not
required. The applicant can then proceed directly to the remedy
evaluation.,

9.5.5. The following are cenditions which may be
considered indicators of the need for an ecological risk
assegssment:

$.5.b.1. Stressors have migrated cff-site and
beceme widely distributed in the environment;

$.5.2.2. Wildiife or ecological resources of
concern are exposed or have potential for significant exposure to
stressors from a site, either on or off-zsite;

2.5.b.3. Remediation of stressors at a site has
the potential to expose ecological resources of concern to
impacts; :

9.5.b.4. A potential exists foxr indirect or
cumulative impacts to ecosystems of concern;

2.5.b.5. Rare or sénsitive specises of concern are
potentially impacted; '

9.5.0.6. Adverse ecclogical effects have been
observed in an otherwise high guality habitat; and

2.5.b.7. Prcjected land use inveolves sensitive
ecosvystams.

9.2.c. &hould the ecological screening evaluation
indicate no complete exposure pathways exist or other conditions
specified in subdivision 9.5.a. of this rule or the Screening
BEcological Evaluation Guidance are met, no further action ghall
be reqguired and the Certificate of Completion can be issued.

9.6. Eccloglecal-Uniform Ecological Bvaluatien. The Uniform
Ecological Evaluation estakblishes benchmark levels that do not
present a significant risk to potential ecoleogical receptors. If
during initial screening, these standards ars féund to be met, no
remedial action or further characterization is required and the
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site 'is eligible for issuance of a Certificate of Completion by
the director or by a Licensed Remediation Specialist. If at any
time during characterization or remedial action the site is shown
Lo meet. the Uniform Ecological Evaluation, no further acticn is
reguired and the Certificate of Completion can be issued. If
site contaminants exceed benchmark criteria, the applicant can
propase remediation goals protective of ecological receptors of
concern. If the applicant chooses teo remediate to benchmark
ievels, the following shall be used:

$.56.a. Uniform Standards for Seils/Ssdimentg. The
Uniform Standards for surface (<2 ft. depth) scils shall be the
highest of the following numerical value:

9.8.a.1. . Benchmarks for relevant ecclogiczal
receptors that consider direct contact exposures, as presented in
division guidance documents; ozr

9.6.a.2. Anthropogenic background levels for each
constituent as determined by sampling and statistical analvses
completed using director approved methods and/or data sources.

g.6.b. Uniform Standards for Surface Water. The
Uniform standards for surface water shall be the highest of the
fellowing numerical value: B

$.6.b.1. Federal Ambient or State Water Quality
Criteria;

2.6.0.2. For those contaminants where a Federal
or State Water Quality Criteria has not been established,
applicable NOAEL (No Observable Adverse Effect Level) or LOAEL
{(Lowest Observable Adverse Effect Level) values will be used, as
presented in division guidance documents; or

9.6.0.3. Anthropogenic background levels for each
congtituent as determined by sampling and statistical analyses
completed using director-approved methods and/cr data socurces.

S§.6.c. Uniform Standards for Groundwater. Where
groundwater i1s expected to impact surface water bodies of
concern, the Uniform standards for groundwater shall be the
highest of the following numerical value:
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9.6.¢.1. Federal Ambient or State Water Quality
Criteria;

$.6.c.2. For those contaminants where a Federal
or State Water Quality Criteria has not been established,
applicable NOAEL (No Observable Adverse Effect Level) or LOAEL
(Lowest Observable Adverse Effect Level) values will be used, as
prresentad in division guidance documents; or

$.8.c.3. Anthropogenic background levels for each
constituent as determined by dampling and statistical analyses
completed using director-approved methods and/or data sources.

9.7. Ecological-Site-Specific Risk-Based Standarxrd. Site-
Specific Risk-Based Standards shall be developed using the
procedures and factors established by this secticn.

9.7.a. In establishing the remediation standard under
this section, the potential for exposure of ecclogical receptors
of conce¥n to site contaminants under current and reasonably
anticipated future land and water use and the application of
institutional and engineering contrels shall be considered.

9.7.b. For individual toxicants, remedial standards
ghall repregent levels to which sensitive (i.e., threatened or
endangered) ecological populdtion(s) could be_exposed without
appreciable risk of deletexious effect, where the hazard index
shall not excesd cone. For non-sensitive ecological receptors, a
welght-of-evidence approach shall be used to establish acceptable
remedial standards.

9.7.2. If probabilistic risk assessment methods are
used in establishing the remedial standards or demconstrating the .
acceptability of the proposed remedial alternative, sxposure
levels shall approximate the 90th percentile of the exposure
distribution.

2.7.4. Remedial standards for scil, sediment, surfacs
water, or groundwater shall be established using the following

considerations: o

§.7.4.1. ?2otential receptors of concern based con —
the current and reascnably anticipated use of the site;
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£.7.4.2. Site-specific sources of contaminants;

$.7.d.3. Natural envircnmental conditions
affecting the fate and transport of contaminants, such as natural
attenuation processes, as determined by approved scientific
methods; and ' ’

$.7.d.4. TInstituticonal and engineering controls. i e

S.7.e. The directer shall incorporate the eguations
and constants intc a guidance document, along with cther relevant
information. for establishing and applying such standards to
specific sites. The guidance document shall be revised from time
to time as needed to incorporate scientific advancemenis and new
or alternative risk assesgsment methods. The guidance document,
any subsequent revisions, and any alternative risk assessment
methods proposed by an applicant will be reviewed by independent
scientists recognized as experts in relevant risk assessment
disciplines. The division shall incorporate as apprepriate the
comments cf scilentific reviewers into the guidance document.
These services will be contracted through arrangements made by
the director with a nonprofit corganization governad by a board of
directors representing diverse interests of West Virginia.

9.8. Remediaticn measures. Any of the remadiztion
standards may be attained through one or more remediation :
activities that can include treatment, removal, engineering or
institutional controls, and natural attenuation and including,
but not limited to, ilnnovative or other demonstrated measures.

$.8.a. Remedy evaluation. In selecting a remedial
action from among alternatives that achieve the goal of cost
effective pretection of human health and the environment, the
following factors shall be balanced ensuring that no single
factor predominates cover the others. The remedy that protects
human health and the environment shall be selected using the
following criteria:

9.8.a.1. The effectiveness of the remedy in
protecting human health and thes envirenment;

8.8.a.2. The reliability of the remedial action
in achieving the standards over the long term;
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9.8.a.3, Shert-term risgks to the affected
community, those engaged in the remedial action effort, and to
the environment possd by the implementation of the remedial
action;

©.8.a.4. The acceptability of the remedial acticn
to the affiected community;

2.8.a.5. The implementability and technical
practicability of the remedial action from an engineering
perspective; _

9.8.a.56. Meets protectiveness goal at lowest
cost; and

9.8.a.7. Considers net environmental benefits of
the remedial action.

2.%. Natural Attenuation. Any person may reguesgt that the
director approve a remediation plan based upon natural processes
of degradaticn and attenuation of contaminants. A request
submitted to the director under this paragraph shall include a
description of site-specific conditicns, including written
documentation of projected groundwater use in the contaminated
area based on current state or local government planning efforts;
the technical basis for the regquest; and any other information
reguested by the director te thorcughly evaluate the reguest. In
addition, the perscn making the reguest must demonstrate to the
satisfaction cf the dirsctor:

2.%.a. That the contaminant has the capadity toc
degrade or attenuate under the site-specific conditions;

2.2.b. That the contaminant area, such as a
groundwater plume or soil veolums, is not increasing in size; or,
because cof natural attenuation processes, that the rate of
contaminant degradation is demonstrably more rapid than the rate
of contaminant migration; and that all sources of contamination o
and free product have beesn contrelled or reamoved where
practicable;

§.9.c. That the time and directicn of contaminant
travel can be predicted with reasonable certainty;
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$.9.d. That contaminant migration will not result in
any violation c<f applicable groundwater standards at any existing
or reasonably fcresesable receptor;

9.9.e. If the contaminants have migrated onto adjacent
properties, the cwner must demonstrate that:

9.%.e.1. Such properties are served by an
existing public water supply system dependent on surface waters
or hydraulically isolated groundwater, or

9.9.2.2. The owners cf such properties have
consented in writing to allow contaminant migration onto their
propexty.

9.8.f. That, 1f the contaminant plume is expected to
intercept surface waters, the groundwater discharge beyond the
sediment/water interface will not possess contaminant
cencentrations that would. result in vioclations cof standards for R
surface waters contained in 46 C8R 1;

£.9.g. That the person making the reguest will put in
place a groundwater monitoring program sufificient to track the
degradation and attenuation of contaminants and ccntaminant by-
products within and deown-gradient of the plume and to detect
contaminants and contaminant by-products pricr to their reaching
any existing or foreseeable recéptor. Such monitoring program
ghall provide for placing cone or more monitoring wells at least
one year’s time of travel upgradient of the recepior, and at
least one monitorxing well shall be placed at a location no o
farther away from the leading edge &f the contaminated
groundwater at the site than such contamination is likely to
travel in five vears;

$.5.h. That all necessaryy accegs agreements needed to
monitor groundwater guality pursuant te subdivision 9.%.g. of

this section have been or can be obtalined; and

9.%.1. That the proposed corrective actlon plan would
be consistent with all other environmental laws.

§60-3-10. Work Plan.

65




10.%. Submittal of Work Plansg. The applicant, or the
applicant's licensed remediation svecialist or contractor, shall
submit to the director the approrriate woxk plansg and reports as
reguired by the parties' voluntary remediation agreement.

1c.2. 7 Action on Work Plans.

1C0.2.a. The director may, based upon accuracy, qualityv,
and completeness, either approve or disapprove a work plan oxr -
report submitted from the applicant or the aan cant’'s licensed
remediation specialist or cohiractor. ) o

10.2.b. If the director disapproves a work plan or
report, the director must, within 5 days of its disapproval,
notify the applicant in writing that its work plan or report has
been disapproved. Such written notice shall include a list
specifying the reasons that the work plan or report was
disapproved, and shall specifiy all additional information needed
for the work plan or report to obtain approval.

10.2.¢c. If the director disapproves a work plan or
report as submitted, the apprlicant must resubmit the work plan or
report or terminate the agresement pursuant to W. Va. Code
§22-22-9. - '

10.32. Timing of Submittal and Reviaw.

10.32.a._.The director £hall eithar approve or -
disapprove all work plans and reports within 30 days of receipt
or within a shorter period if specified in the parties' voluntary
remediation agreement. Any such action taken on a werk plan or
report must be confirmed in writing and received by the applicant
within the 30-dav pericd or within such shorter pericd specified

in the parties' voluntary remediatidon agreement. An extension of
time for approval or disapproval of work plans or report may be
mutually agreed to between the applicant and the directer. I zan

extension of time is mutually agreed to by the director and
applicant, it must ke confirmed in writing.

10.2.b. If work prlans cor reports are resubmitted, ths
dirsctor shall approve or disapprove the resubmitted work plans
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or reports within 30 days of receipt or within such shorter
period specified in the parties' voluntary remediation agreement.
Any action taken on resubmitted work plans or reports must be
confirmed in writing and received by the applicant within the 30-
day period for azcting on a resubmitted application, or within
such shorter time specified in the parties' voluntary remediation
agreement. An extension of time or action on resubmitted work
plans or reports may be mutually agreed to between the applicant
and the director. If an extension of time is mutually agreed to
by the director and applicant, it must be confirmed in writing.
If resubmitted work plans ox reports are not approved by the
director, then the director and the applicant mav mutually agree,
in writing, to a schedule for additicnal review of the
resubmitted work plans or reports.

10.3.c. TIf work vlans or reports arxre not approved or
disapproved within 330 days of receipt by the director or within
such shorter time specified in the parties' voluntary remediation
agreement, or 1f resubmitted work plans or reports are not
approved or disapproved within 30 days of receipt by the director
or within such shorter time specified in the parties' voluntary
remedliation agreement, then the work plans or reports will be
deemed avproved unless such work plans or reports are determined
to be materially inaccurate.

10.4. Notice. Any nctice reguired to be given under the
provisions of this section must be in writing and sent via United
States certified maill, ot as specified in the parties'! voluntary
remediation agreement. Notice is complete upon receipt.

10.5. Completeness and Quality of Werk Plans. In reviewing
work plans for guality and completensss, the director may reguire
such work plans to include each of the following:

10.5.a. Documehtation of the investigation conducted
by the applicarnt in preparing the work plan;

10.5.b. A description c¢f assesgsments and other work,
any, to be periormed by the applicant to further determine the
ature and extent of the actual or threatened relezse;

Ih

i

fu
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10.5.c. & description of. risk assessments, if anv, to
be conducted to show the appropriateness of the proposed remedy
for the site;

10.5.4d. & statément of work to be conducted 1o
accomplish the proposed remediaticn in accordance with the risk
protocel and remedlation standards established under sections 8
and ¢ of this rule, and a schedule for tThe implementation of all
tasks set foxth in the proposed statement oI work;

10.5.2. The applicant's verification sampling plan to
datermine the adequacy of the remediation; and

10.5.£. Other necesgsgary supporting plans or
information as deemed appropriate by the party conducting the
remediation.

§6-3-11., Final Report.

1i.1. This rule sets forth the reguirsments for the
submittal and c¢ontents of the Final Repert for a voluntary
remediation program. The Final Report may be prepared and
submitted when all applicable standards developed for the site
have bezen met. R

11.2. 8ites may ke subdivided for the purpose cf praparing
Final Repcrte.

11.3. The Final Report shall include all data and
information needed to document and verify that all applicable
standards have been wmet and that all activities specified in the
Voluntary Remediation Agreeémént have been completed. Supporting
documentation, such as sample collection records, field
monitoring data, laboratory reports, relevant corvespondence, and
permits, should be placed in cne or more appendices to the Final
Report. The use of maps, drawings, photcgraphs, tabkles, and
cother ailds to wvisuallzation and data presentation is enccouraged.

11.4. Earlier reports, plans, and/or other relevant
documents may be incorporated into the Final Report by reference
if these items previocusly have been submitfted to the Division. In
guch casges a complete bhiblicgraphic reference shall be provided
for each document being incorpcrated by reference
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11.5. The names, addressges, telesphone numbers, and
facsimile transmission numbers shall be provided for the current
owners and operators of the site, the owners and/or operators
conducting the remediaticon (if different), and the licensed
remedlation specialist. Individual names and titleg foxr
management contacts for each listed firm or organization also
shall be provided. .

11.6. Tae site location shall be clearly identified by
providing the street address, legal description (including lot
and block numbers), and a site location map.

11.7. Ongoing work, such as site cover or treatment system
operation and maintenance or groundwater or surface water
monitoring, shall be described. This shall include degcriptions
of planned activities and schedules.

11.8. If institutional controls, such as deed rastrictions
cr land use covenants, are part of the remediation program,
coples cf appropriate documents to be recorded shall be appended
to the Final Report. A site map showing the areals) subject to
instituticnal controls shall bhe provided.

11.5. The completeness and accuracy of the Final Report
shall be gertified, in writing, by an authorized agent of the
applicant and by the licensed remedlation specizlist. The form of
this certification shall be as follows:

I hereby certify that the information presented in this
report is, to the best of my knowledge and belief, true,
accurate, and complete having been prepared under a system and

organization designed to produce true, accurate, and complete
informaticn.

If the authorized agent and the licensed remediation gpecialist
are the same, a single signature will be sufficient.

560-3-12. Certificate of Completion.

12.1. Cempleticn of Remediation.
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12.1.a. 2 voluntary remediation is complete when a
site meets applicable standards and all work has been completed
2s contemplated in the voluntary remediation agrsement.

12.1.b. When a site meets applicabls sgtandaxds and all
work regquired by the voluntary remediation agreement to wmeet
appliicable standards has been completed, the licensed remediation
specialist shall issue a final report to the applicant. Such
report shall explain how the compliance with the requirements of
fthe voluntary remediation agreement has been demenstrated.

12.1.¢c. The applicant to whom a final report has hesn
isgsued may do either of the fcllowing:

12.1.c.1. Request a certificate of completion
from the director, as provided in subsection 12.2 of this zrule;

oxr o . - -

iz2.1.¢.2. Reguest a certificate <f completion
from the licensed remediation specialist, when applicable, as
provided in subsection 12.4 ¢f this rule.

12.2. Issuance of Certificate of Completicon by the
diresctor.

12.2.a. 'Upcon receiving the reguest provided in
paragraph 12.1.c.1 of this rule, the director must evaluate the
final report provided by the applicant, and determine, within
gixty days, whether the final report was properly issued by the
licensaed remédiation specilalist. When reviewing a final report,
the dirsctor shall conly consider whether:

12.2.a.1. The site meets applicable standzrds for
those arsas of the site and for those contaminanitis identified in
the voluntary remediation agreement; and

12.2.a2.2. The applicant has complied with the
voluntary remedlation agreement and any approved work plans for
the site.

12.2.0. If the director agrees that the final report
was properly issued, a certificate of completion shall ke issued
by the director within 60 days of receipt of a reguest for a
certificate of completion from the applicant:
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12.2.c. If the director dees not agree that the final
report was properly lssued, he must promptly provide written
notification to the applicant stating in detall the reasons why
the report was not deemed properly issued and indicating the

further action that must be taken to allow the certificate to be
issued. Ugcon receipt of such nctification, the applicant may:

12.2.¢.1. Instruct the licensed remediation
specialist to take the further action identified by the director;

12.2.¢.2. 2Zppeal the director’s decisicn to the
Envircnmental Quality Board ifi acccrdance with the provisions of
W. Va. Code §22B-1-7; oxr o

12.2.¢.3. Terminate the voluntary remediation
agreement.
12.3. Contents of the Certificate .0f Completion,
1z2.3.2. The certificate of completion shall attach or

incorporate the following: -
12.3.a.1. A description of the site to which the
certificate oFf completicon pertalns;

12.3.a.2. A description of the contaminants for
which applicdkble standards are met at the site;

12.3.a.3. The voluntary remediaticn agreement
under which the site was remediated and/or evaluated;

12.3.2.4. The final repoxt of the licensed
remediation specialist; and '

iz.2.a.5. Any land use covéenant or _deed
restriction imposed for purposes of meeting applicable standards’
including, where applicable, a description of any institutional
or engineering contrels employed at the site for purposes of
meeting applicable standards.

12.3.b. The certificate of completion shall provide
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12.3.b.1. The site that is describeaed in the
certificate of completicon meets the applicable standards as
provided in sgection 6.of this rule;

12.3.5.2. The applicant and the persons
identified in section 18 of the aAct (1) are relieved of liability
to the state for the reisase that caused the contamination that
was the gubject of the voluntary remediaticn, and the state shall
not ingtitute any c¢ivil, criminal or administrative action
arising from the releass and resulfing contaminaticn, as long as
the site continues to meet applicable standards in effect at the
time the certificate was issued; and (2) shall nect be subject to
citizen suilts or contribution actions with regard to the
contamination that wag the subject of the voluntary remediation
agreement;

12.3.%.3. Where the agreemeni imposes an
obligation that continues beyond the effective date of the
certificate and such obkligations are no longer satisfied with ths
result that ths applicable standards approved for the site are no
longer being met, or continued compliance with the applicable
standard is threatened, the directer shall initizte action to .
ingure the gite is brought inte compliance in accordance with
section 14 o©f thisg rule to rescind the covenant contained in this
certificate asg it would apply tfo the then current owner or
operators of the site and their successors and assigng;

12.3.b.4. Except as provided in paragraph
12.2.0.2 of this rule, a certificate of completion may be revoked
or, in lieu therecf, further remediation may be reguired of any
site descriked in the certificate of completicn only where the
director has determined that 2 reopener hasg heen triggsred in
accordance with section 16. Where a certificate is revoked underx
this provision, it shall be revoked only as to the then current
owner or operator of the site, their successors and assigns
except in the case wihere fraud was committed in demeonstrating
attainment at the site as provided in subdivision 16.1.a of this
rule. In this latter case, the certificate 1s revoked as it
would apply to any person; and

12.3.b.5. The duties and benefits of the
cextificate of completion are transferrable to successors and

72




assigns of the applicant, subject to the cobligaticns of any land
use covenant referred to in the certificate of completion.

12.3.c. The certificate of completion contained in
Zppendix 60-3C mests the requirements of this section.
2dditional provisions and modifications consistent with this rule
may be agreed to by the applicant and the director.

12.4. Certificates of Completion Issued by Licensed
Remediation Specilalists. ’ ’

12.4.a. A licensed remediaticon specialist may issus a
certificate of completion foxr any site that complies with the de
minimus standards set forth in subsecticns 9.2 and 9.5 of this
rule, provided that a final report is issued and the director is
given notice of the licensed remediation speclalist’szs intention
to issue a certificate of completion for the site.

12.4.b. A certificate cf completion issued by a
licensed remediation specialist shall comply with subsection 12.3
of this ruls.

12.4.c. The director may objsct to the issuance of a
certificate of completion by a licensed remediation spscialiist
within 30 days of receipt of notice of the certificate’s
issuance, as provided in subdivision 12.4.a. of this rule. It
the director objects to issuance cf the certificate, the
applicant may take any of the actions allowed under subdivision
12.2.c. cf this rule. If the director fails to cblect within the
30 day period, the licensed remediation specialist may issue the
certificate of completion.

12.5. Effective Date,.

12.5.a. A certificate of completicn issued by the
director shall become effective when signed by the director or,
where applicable, upon the filing of any land use covenant
required by the certificate, whichever ghall last occur.

12.5.5. A certificate of completion issued by a
licensed remediation specialist shall become effective when
signed by the licensed remediation speciazalist after notice to thsa
director in accordance with subsection 12.4 of this rule, or,
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where applicable, upon the filing of any land use covenant
required by the certificate, whichever shall last occur.

§60-2-13. Land Use Covenants.

13.1. Any limitation on the use of a property that is
ragquired in crder to meet arplicable standards shill be contained
in a land use covenant. Such use restrictions may include
prohibilting residential development of some or all of the site,
or regqulring maintenance of endgineering or instituticnal
controls.

13.2. Each land use covenant shall contain the fcllowing:

13.2.a. & reference to the voluntary remediaticon
agreemernt;

13.2.b. A provision that the applicant, and his
assigns and successors, are relieved of all civil liability to
the state for the release of contaminants and remediation
activities, as long as the propserty meets applicakle standards in
effect at the time the covenant was issued;

13.2.,¢. Directions to the Clerk of the County
Commisgsion to return the covenant to the director with evidence
that it has been recordesd;

13.2.d. A4 statement indicating whether residential or
non-residential exposure. assumptions were used to comply with a
site-specifiic remediation standard;

13.2.e. A provision which alliows the director to
enforce the restrictions contalined in the land use covenant; and

13.2.E. A provision which states that the restrictions
and cther reguirements described in the land use covenant shall
run with the land and shall be binding upon any future ownsrs and
thelr grantees, lessees, authorized agents, employees or psrsons
acting under thelr direction or control. )

13.3. Land use covenants shall not ¢ontain any requirements

or ockligaticons other than those necessary to allow the site to
meet applicable standards.
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13.4. The director shall cause the land use covenant to be
recorded in the deed book of the county in which the site 1is
located. A copy of the recorded land use covenant shall ke
forwarded by the director te the applicant and, where the
applicant is nct the owner cf the p*operty, te the owner who
executad the land use covenant. )

12.5. Land use ccvenants may be modified or releassd if the
modification or release is in writing, signed by the diresctor and
the owner at the time of such modification or rsleass, and filed
in the office of the Clerk of the County Commission in the county
in which the property 1s located. Circumstances which would
Justify the modification or relezse of a land use covenant may
include, but zre neot limited to, the following:

13.5.a. Envircnmental conditions at the site change
in such a manner that the restrictions imposed by the land use
covenant are no longer reguired in order to meet applicable
standards;

13.5.b. Further remediation has occurred at the site
Lo such an extent that the exposure assumptions used for the site
are no longer applicable; or

12.5.¢. The applicable standard changss in such a
manner that the restrictions imposed by the land use covenant are
no longer reguired.

13.6. The land use covenants contained in appendix £0-3D
and 60-3E meet the requirements of this section. 2aAdditicnal
provisions and modifications consistent with this rule may be
agreed to by the applicant and the director.

§60-3-14., Procedure where Certificate of Completion or Land Use
Covenant is Vieclated.

14.1. If at any time the director determines that an
obligaticon imposed by the certificate of completicn or by any
land use covenant issued pursuant Lo the Act is not being
satisfied with the result that the remediation standard approved
for the site is no longer being met, or continued compliance with
the remediaticn standard is threatened, the director sghall issue
notice of such determinaticon by providing written notice through
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certified/registered mail to the current owner or operator of the
gite. Such notice shall identify the cbligations that are not
being satisfied and the appropriate corrective action that must
be tzken. _

14.2. Any person aggrieved by the director’s
determination under subsecticn 14.1 of this rule may appeal such
ruling te the Environmental Quality Board in accordance with the
provisions of W. Va., Ccde §22B-1-7.

14.3. The covenant set forth in the certificate of
completion and the provisions regarding relief from liability in
any land use covenanit shall no longer apply to the current owner
or operator of the site and their successcorxrs zand assigns upon the
expiration of 80 days from the date of issuance of notice as
provided in subsection 14.1 of this rule, or &0 days from
issuance of a final order of the Environmental Quality Board
affirming the action of the director where an appeal i1s taken as
provided in subsection 14.2 of this rule, unlesgs prior to such
time the current owner or operator takes action to assure that
all obligaticns imposed by the Certificate are satisfied.

§60-3-15. Loans from Brownfields Reveolving Fund.
15.1. Leoan Applications.

15.1.a. A&ny person who satisfiss the criteria sst
fTorth in subsection 3.2 of this rule may apply, after conferring
with the director as provided in W. Va. Code §22-22-5{a), to the
director for a loan to perform a site assessment at a brownfield
site. The application shall be on a form prescribed by the
dirsctor which, at a2 minimum, shall regulre the following
information: -

15.1.a.1. Name of applicant and business;

15.1.a.2. Nam& cf current owner (s) of record of
the property:

15.1.a.3. 8ize and location of proverty;

15.1.a.4. Description of past and current uses of

property;
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15.1.a.5. Nature of contamination; and
15.1.a.6. Financial capability of applicant.

15.1.b. The director shall act upon a completed
applicaticon within 60 davs of receiving it. The director may
approve the application, reject the application, or accept the
application subject to correction. The applicant shall be given
a reasonable amount of time tco make corrections specified by the
director. :

15.1.c. FEach locan gshall be memorialized in a w
document that identifies the amount of the loan, the inte
rate, and the repavment schedule.

15.2. Qualifving Activities:

15.2.a. Monev may be lcocaned to an applicant from the
Revolving Fund for the site assessment of a brownfiileld property;
or : :

15.2.b. DMoney may ke lcoaned to an applicant from the
Revolving fund for activitissg at browniield sites other than site
assessments to the sxtent monies are appropriasted to, or received
bv, the Revolving Fund for purposes othexr than site assessments.

15.3. Loan Conditions.

i15.3.2. The director shall require pericdic reporis
from each applicant of all expenditures cf funds lcaned t¢ the
applicant from the Brownfilield Revolving Fund;

15.3.b. Where the applicant is the owner of the
property upon which the site assessment is to be pexrformed, the
director shall reguire a deed of trust to be executed or any
other collateral of egqual or greater value to secure the loan;
and ) '

15.2.c. Where the appliicant is not the owner of the
vroperty uporn which the site assessment is to be performed, the
director shall reguire appropriite collateral to secure the loan,
except where the applicant is a development authority or other
cublic entitv.
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15.4. TRepayment,

15.4.a. Leoans shall be repald at a rate of interest
determined by the director at the time the application is
approved. The loansg shall be low interest. For a public entity,
the interest rate shall be from 0% te 3%. For a private entity
the interest rate shall be the prime rate iless threes percent; and

15.4.b. Loansg 8hall ke repaild in ecual installments
over a period cf no longgr than 10 years, asg allowed by the
director. . :

§60-3-16. Reopener Provisions.

16.1. A voluntary remediation agreement shall be
recpened in accordance with the procedures set forth in this
section upon a determination by the directer that one or more of _
the following conditions has occurrsd:

16.1.a. Fraud was committed in demonstrating
attainment at the site with rsgard to a standard set forth in the
voluntary remediation agreement or in these rules that resulted
in avoiding the need for further remediation at the site;

16.1.b. New information confirms the existencs of an
area of previocusly unknown ceontamination which contains
contaminants that have been ghown to excesd the standards applied
to the previcus remediation at the site;

16.1.c. The level of risk is increased significantly
beyond the established level of protection at the site due to
substantizl changes in sxposure conditions, such as, a change in
land usé&, or new information is chtained about a contaminant
associated with the site which revises exposure assumptions
teyend the acceptakble range:

16.1.c.1. This conditicn applies only where the
level cof risk is increased by a factor of at least five or the
hazard index exceeds 1, or 10 where it is not determined whether
multiple eystemic toxicants affect the same organ.

16.1.d. The release that is addressed by the voluntary
remedlaton agresment occurred after July 1, 1996, on a site not
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used for industrial activity prior te that date and (1) the
remedy relied, in whole or in part, upon institutional or
engineering controcls instead of treatment or removal of
contaminaticon; and (2} Creatment, removal or destruction has
become technically and econcmically practicable; or

16.1.2., The remediation method failed toc meet the
remediation standard or combination of standards identified in
the voluntary remediation agreement or these rules.

H

16.2. If at any time the director determines that one ¢
the reopener conditions in subsecticon 148.1 has been triggered,
the director shall issue notice of such determination by
providing written notice through certified/registered mail to the
initial remedistor and the current ogcdupant, and any other person
who has asked to be notified of any actilons regarding the site.

16.3. Any person aggrieved by the director’s determination
under subsection 14.2, may avpsal such rulipa to the
Envirornmental Quality Board in accordance with the provisions of
W. Va. Code §22B-1-7.

i6.4. The Certificate of Completion previocusly issued fox
the site shall beccme null and void upon the expiration of 60
days from the date cof issuance of notice as provided in
subsection 16.1 or 60 days IZrom issuance ©f a final order of the
Environmental Quality Board where an appeal is taken as providsd
in subsection 16.2, unless prior to such time at least one of the
following occurs:

15.4.a. Where the initizl remediator seeks to maintzain
the certificate of completion then in effect, the initial
remediator shall:

16.4.a.1. Enter into an agreement with the
director to reopen and revise the voluntary agreement to the
extent necessary to return the site te its pIeVlOUSlV agrsed to .
state of remediation; or

l6.4.a.2. Agrese to recpen and revise the

voluntary agreement to the extent necessary to achlieve an
alternative apvropriate standard as determined by the director;
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16.4.b. Where some person other than the initial
remediator seeks to maintain the certificate of completion then
in effect, such person shall:

15.4.b.1. Enter into z voluntary agreement with
the director in accordance with the reguirements of these rules
which containeg such provisicns as are necesgsary to assure that
the property meets the state of remediation previocusly agreed to
or another appropriate standard as determined by the dirsctor.

§60-3-17. Appeals of Rulings of the Director.

17.1. If at any time the diregtor determineg that an
obligation imposed by the certificate of completion or by any
land use covenant issued pursuant te the Act is not being
satisfied, with the result that the remediation standard approved
for the site is no longer being met, or continued compliance with
the remediation standard is threatened, the director shall issue
notice of such determination by providing written notice through
certified/registered mall to the current owner or operator of the
gite.  Such notice shall identifv the obligations that arxe not
being satisfied and the appropriatse corrective action that must
be taken.

17.2. Any person aggrieved hy the directer’s
determination under subsection 17.1 of this rule may appeal such
ruling to the Envirconmental Quality Board in accordance with the
provisions of W. Va. Code 822B-1-7.

17.3.° The covenant set forth in the certificate of
completion and the provisions regarding relief from liabllity in
any land use covenant shall no lconger apply to the current owner
or operator cof-the site and thelr successors and assigns upon the
explration of 80 days from the date ¢f issuance of notice as
provided in subsection 17.1 of this rule, or 50 davs from
igsuance of a final order of the Environmental GQuality Board
affirming the action of the director where an appeal 1s taken as
provided in subsection 17.2 of this rule, unless pricr Lo such
time the current owner or operator takes action to assure that
all obligaticons imposed by the Certificate are s=atisiied.

30




APPENDIX 60-3A

WEST VIRGINIA VOLUNTARY REMEDIATION AGREEMENT FOR
NO FURTHER ACTION INVESTIGATION ACTIVITIES

[For Brownfields and Non-Brownfields Sites] |
I. INTRODUCTION

1. The West Virginia Division of Environmental Protection (WVDEP), by its
director, and ~~  (*applicant”) hereby enter into this Voluntary Remediation
Agreement (“Agreement”), pursuant to the Voluntary Remediation and Redevelopment Act,
W.Va. Code §22-22-1 et seq. (“the Act™), for the purpose of investigating and, if warranted,
remediating the property that is the subject of this Agreement (“the site™).

I, JURISDICTION
2. This Agreement is entered into by and betwesn the WVDEP, by its director,
and , applicant, pursuant to W.Va. Code §22-22-7.
3. The Parties agree to the following terms and conditions as satisfying the

requirements of the Act for the investigation and remediation of the site. The applicant reserves all
rights it may have under common law, the West Virginia Code and federal statutes to seek
contribution or indemnity. The WVDEP reserves all rights it may have under common law, the
West Virginia Code and federal statutes to seek contribution or indemnity from persons other than
the applicant and those persons identified in W. Va. Code §22-22-18.

4. By entering into this Agreement, the applicant neither admits nor denies
liability.

III. STATEMENT OF ELIGIBILITY

5. The director has determined that the application submitted by applicant is
compiete and that applicant is eligible to participate in the voluntary remediation program [Add for
brownfields locations: and that the site qualifies as a brownfields site]. However, neither the
director’s determination of eligibility nor the entry into this Agreement precludes any finding by the
director at a later date that the site poses an imminent and substantial threat to human health or the
environment within the meaning of W.Va. Code §22-22-7(d). In addition, if it is determined that
applicant withheld or misrepresented information that would be relevant to the applicant’s eligibility,
the director may withdraw from this Agreement,
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IV. PARTIES BOUND

6. This Agreement shail apply to and be binding upon the applicant, its officers,
directors, principals, emplovees, agents, successors, subsidiaries and assigns and upon WVDEDP, its
employees, agents and successors. The signatories to this Agreement certify that they are fully
authorized to execute and legally bind the parties they represent.

7. The applicant shall provide a copy of this Agreement to any subsequent
owners or successors before ownership rights are transferred.

V. DEFINITIONS

8. “Day” or “calendar day” means the 24-hour period between 12:00 AN, -
12:00 AM.

9. “No further action” means a site is eligible to recaive a Certificate of
Completion on the basis of site assessment sampling or sampling data develeped under a Voluntary
Remediation Agresment which demonstrates that the site meets applicable standards.

10. “Rules” means those rules adopted by the director of the Division of
Environmental Protection pursuant to the Voluntary Remediation and Redevelopment Act, W. Va.
Code §8§22-22-1 through 22-22-21.

1. “Site” shall be used in the manner as defined by W.Va. Code §22-22-2 and
for purposes of this Agreement means the property located in , West Virginia,
and is more particularly described in the Application for Participating in the Voluntary Remediation
Program attached and incorporated herein as Exhibit “A”.

12. All other terms contained in this Agreement shall be used in the manner as
defined by W.Va. Code §22-22-2 or the rules.

V1. STATEMENT OF PURPOSE

13. This Agreement sets forth necessary terms and conditions to satisfy the
requirements of the Act for the investigation and, if warranted, the remediation of the site.

14. The activities conducted by the applicant under this Agreement are subject
to epproval by WVDEP as provided herein. applicant shall provide all necessary information for
the site. The activities conducted by the applicant shall be consistent with this Agreement, all
applicable laws and regulations and any appropriate guidance documents.




VII. EVALUATION OF SITE ASSESSMENT

15. Applicant has submitted a site assessment as a part of the application. The
site assessment was accompanied by a final report prepared by , a licensed
remediation specialist, which states that the site meets the applicable standard described in paragraph
15 of this Agreement.

16. The parties agree that the applicable standard for this site, consistent with
[insert cite to rule relating to remediation standards] is as follows:

[Insert appropriate standard and, where applicable, a description of any engineering or
institutional controls for this site, as agreed upon by the Parties.]

17. The statutes and regulations for which compliance is mandated in connecticn
with the investigation or remediation of this site are as follows:

[Insert appropriate list of statutes and rules.]

18. The WVDEP has reviewed the final report and the site assessment submitted
as a part of the application to participate in the Voluntary Remediation Program and has concluded
that the site meets the applicable standard described in paragraph 16 of this Agreement. [If applicable
- include a description of the technical standards applied in evaluating the site assessment with
reference to proposed future land uses.]

19. Nothing herein shall be construed as restricting the inspection or access
authority of DEP under any law or regulation.

VIII. RECORD PRESERVATION

20.  The applicant agrees to preserve, for a minimum of three vears from the
effective date of this Agreement, all documents required by this Agreement and any other documents
generated or used to prepare the documents required by this Agreement. Upon request by WVDEP,
the applicant shall make available to WVDEP such records, or copies of any such records.

IX. RESERVATION OF RIGHTS

21. WVDEP and applicant reserve all rights and defenses they may have pursuant
to any available legal authority unless expressly waived herein.

22. Nothing herein is intended to release, discharge, or in any way affect any
claims, causes of action or demands in law or equity which the parties may have against any person,
firm, partnership or corporation, not a party to this Agreement, for any liability it may have arising
out of or relating in any way to, the generation, storage, treatment, handling, transportation, release
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or disposal of any materials, hazardous substances, hazardous waste, contaminants, or pollutants at,
to, or from the site. The parties to this Agreement expressly reserve all rights, claims, demands, and
causes of action they have against any and all other persons and entities who are not parties to this
Agreement, and as to each other for mafters not covered hereby.

23, The applicant reserves the right to seek contribution, indemnity, or any other
available remedy against any person found to be responsible or liable for contributions, indemnitv,
or otherwise for any amounts which have been or will be expended by the applicant in connection
with the site.

24, WVDEP acknowledges that, pursuant to W.Va. Code §22-22-18, applicant,
upon receipt of the Certificate of Completion, is not liable for claims for contribution concerning
matters addressed in the Voluntary Remediation Work Plan.

X. PUBLIC NOTIFICATION/INVOLVEMENT

25. [For brownfield applicants, insert provision requiring compliance with
approved-public involvement pian, where appropriate]

XL ADMINISTRATIVE COSTS

26. Applicant agrees to reimburse WVDEP for all of its reasonable administrative
costs associated with this Agreement in the amount of $_ within 30 davs
of the effective date of this Agreement with a check made payable to the Voluntary Remediation
Fund and be mailed along with a transmittal letter stating the site name and address to the West
Virginia Division of Environmental Protection; Attention: s ,
West Virginia. Reimbursable costs under this provision shall be those costs for which
reimbursement is required under the rules.

XII. [IF APPLICABLE] LAND USE COVENANTS

27. [Insert provisions describing restrictions on future use of property and
attach copyv of land use covenant that is to be recorded for the site.]

XIII. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

28. The effective date of this Agreement shall be the date on which the applicant
receives notice that this Agreement has been signed by the director of WVDEP.

29. This Agreement may be amended by mutual agreement of WVDEP and the
applicant. Amendments shall be in writing and shall be effective when the applicant receives notice
that the amendment has been signed by the director of WVDEP.
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30, If the director determines that there is an imminent threat to the public, he or
she may unilaterallv modify or amend this Agreement.

XIV. TERMINATION AND SATISFACTION

31. Upon completion of the final report prepared by the licensed remediation
specialist, the applicant may seek a Certificate of Completion from the director. Upon receipt of a
request for a Certificate of Completion, the director shall determine that the site meets applicable
standards for those areas of the site and for those contaminants identified in the voluntary
remediation agreement and that the applicant has complied with the voluntary remediation
agreement and any approved work plans for the site. Upon making this determination, the director
shall issue a Certificate of Completion which conforms substantially to Appendix 60-4C of the rule.
Where a land use covenant is required by this Agreement, such Certificate of Completion shall not
become effective until it is properly filed with the Clerk of the County Commission of the county
in which the property is located.

If the director determines that the certificate should not be issued because the work
required by this Agreement and any approved work plans has not been completed or because the site
does not meet applicable standards the director shall initiate the procedures relating 1o denial of a
certificate as provided in the rules.

32. The provisions of this Agreement shall be satisfied and this Agreement shall
end when the director issues the Certificate of Completion.

XV. REOPENER

33,  This Agreement may be reopened upon agreement of the parties or upon
occurrence of cne or moere of the conditions of W.Va. Code §22-22-15 and the rules implementing
that section.

XVI. GOVERNING LAW

34, This Agreement will be governed by the laws of the State of West Virginia.

APPLICANT




DATE

WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION

Bv:

-

Title:

Date:

[Include if applicant is not owner of the site and agreement calls for a land use covenant:

, as owner of the site referenced in the above
Agreement hereby acknowledges that said Agreement requires the imposition of a land use covenant
and, in consideration of the benefits accruing to the site from said Agreement, [ hereby agree to.the
imposition of such land use covenant and agree to cooperate in the execution and filing of such land

use covenant.

Owner ' Date
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APPENDIX 60-3B

WEST VIRGINIA VOLUNTARY REMEDIATION AGREEMENT FOR
INVESTIGATION AND REMEDIATION ACTIVITIES

[For Brownfields and Non-Brownfields Sites]
I. INTRODUCTION

1. The West Virginia Division of Environmental Protection (WVDEP), by its
director, and (“applicant™) hereby enter into this Voluntary Remediation
Agreement (“Agreement”), pursuant to the Voluntary Remediation and Redevelopment Act, W.Va.
Code §22-22-1 et seq. (“the Act”), for the purpose of investigating and remediating the property that
is the subject of this Agreement (“the site”).

H. JURISDICTION

2. This Agreement is entered inio by and between the WVDEP, by its director,
and , applicant, pursuant to W.Va. Code §22-22-7.
3. The Parties agree to the following terms and conditions as satisfving the

requirements of the Act for the investigation and remediation of the site. The applicant reserves all
rights it may have under common law, the West Virginia Code and federzl statutes to seek
contribution or indemnity. The WVDEP reserves all rights it may have under common law, the
West Virginia Code and federal statutes to seek contribution or indemnity from persons other than
the applicant and those persons identified in W. Va. Code §22-22-18.

4, By entering into this Agreement, the applicant neither admits nor denies
liability.

III. STATEMENT OF ELIGIBILITY

3. The director has determined that the application submitted by applicant is
complete and that applicant is eligible to participate in the voluntary remediation program.
However, neither the director’s determunation of eligibility nor the entrv into this Agreement
precludes any finding by the director at a later date that the site poses an imminent and substantial
threat to human health or the environment within the meaning of W.Va. Code §22-22-7(d). In
addition, if it is determined that applicant withheld or misrepresented information that would be
relevant to the applicant’s eligibility, the director may withdraw from this Agreement.
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IV. PARTIES BOUND

6. This Agreement shall apply to and be binding upon the applicant, its officers,
directors, principals, employees, agents, successors, subsidiaries and assigns and upon WVDEDP, its
emplovees, agenis and successors. The signatories to this Agreement certifv that they are fully
authorized to execute and legally bind the parties they represent. No change in ownership, corporate,
or partnership status of the applicant shall in any way alter its status or responsibilities under this
Agreement unless applicant or WVDEP withdraws from this Program.

7. The applicant shall provide a copv of this Agreement to any subsequent
owners or successors before ownership rights are transferred. The applicant shall provide a copv of
this Agreement to all contractors, sub-contractors, laboratories, and consultants which are retained
to conduct any work performed under this Agreement, within 14 days after the effective date of this
Agreement or within 14 days of the date of retaining their services.

V. DEFINITIONS

8. “Day” or “calendar day” means the 24-hour period between 12:00 A M. -
12:00 AM. i

9. “No further action” means a site is eligible o receive a Cernificate of
Completion on the basis of site assessment sampling or sampling data developed under a Voluntary
Remediation Agreement which demonstrates that the site meets applicable standards.

10. “Rules” mean those rules adopted by the director of the Division of
Environmental Protection pursuant to the Voluntary Remediation and Redevelopment Act, W, Va.
Code §22-22-1.

11. “Site” shall be used in the manner as defined by W.Va. Code §22-22-1 and
for purposes of this Agreement means the property located in , West Virginia,
and is more particularly described in the Application for Participating in the Voluntary Remediation
Program attached and incorporated herein as Exhibit “A”,

12. All other terms contained in this Agreement shall be used in the manner as
defined by W.Va. Code §22-22-2 or the rules.

VI. STATEMENT OF PURPOSE

13. This Agreement sets forth necessary terms and conditions to satisfy the
requirements of the Act for the investigation and remediation of the site.

14.  The activities conducted by the applicant under this Agreement are subject
to approval by WVDEP as provided herein. Applicant shall provide all necessary information for

88




the site. The activities conducted by the applicant shall be consistent with this Agreement, all
applicable laws and regulations and any appropriate guidance documents.

VII. WORK TO BE PERFORMED

15. All work to be performed by the applicant pursuant to this Agreement shall
be under the direction and supervision of a licensed remediation specialist. The licensad remediation
specialist may be designated by applicant as applicant’s project manager pursuant to Paragraph 34.
Prior to the initiation of site work, the applicant shall notify WVDEDP, in writing, regarding the name
and title of the licensed remediation specialist, if different from the licensed remediation specialist
designated in the application, and of any contractors and/or subcontractors to be used in carrying
out the terms of this Agreement.

16. Applicant shall submit a Voluntary Remediation Work Plan which when
implemented provides for the attainment of the applicable standard specified in Paragraph 18 of this
Agreement.

17. The Voluntary Remediation Work Plan submittal shall include the following:

[To be developed on a site-by-site basis]
18.  The parties agree that the applicable standard for this site, consistent with

Section 9 of the rule, is as follows:

[Insert applicable standard and, where applicable, engineering or institutional
controls for this site, as agreed upon by the Parties.]

19, The statutes and regulations for which compliance is mandated in connection
with the investigation or remediation of this site are as follows:

[Insert appropriate list of statutes and rules.]
VIII. SUBMITTAL AND APPROVAL OF WORK PLANS OR REPORTS

20. The applicant shall submit the following work plans or reports in accordance
with the schedule provided in this Agreement:

[List of work plans and/or reports to be submitted]
21. The director may, based upon accuracy, quality, and completeness, either

approve or disapprove a work plan or report submitted by applicant.
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22. - Ifthe director disapproves a work plan or report, the director must, within 5
davs of its disapproval, notify the applicant in writing that its work plan or report has been
disapproved. Such written notice shall include a list specifving the reasons that the work plan or
report was disapproved, and shall specifv all additioral information needed for the work plan or
report to obtain approval.

23.  Ifthe director disapproves a work plan or repert as submitted, the applicant
must resubmit the work plan or report or terminate this Agreement as provided in Paragraph 22.

24.  The director shall either approve or disapprove all work plans and reports
within 30 days of receipt [shorter period may be specified]. Any such action taken on a work plan
or report must be confirmed in writing and received by the applicant within the 30-day period [may
be shorter pericd specified]. An extension of time for approval or disapproval of work plans or
report may be mutually agreed to by and between the applicant and the director. If an extension of
time is mutually agreed to by the director and applicant, it must be confirmed in writing.

25.  After work plans or reperts are submitted, the director shall approve or
disapprove the resubmitted work plans or reports within 30 days of receipt, or within such shorter
period specified in the partie’s voluntary remediation agreement. Any action taken on resubmitted
work plans or reports must be confirmed in writing and received by the applicant within the thirty
(30)-day period for acting on a resubmitted application, or within such shorter time specified in the
parties’ voluntary remediation agreement. An extension of time or action on resubmitted work plans
or reports may be mutually agreed to between the applicant and the director. If an extension of time
is mutually agreed to by the director and applicant, it must be confirmed in writing. If resubmitted
work plans or reports are not approved by the director, then the director and the applicant may
mutually agree, in writing, to a schedule for additional review of the resubmitted work plans or
reports.

26.  If work plans or reports are not approved or disapproved within 30 days of
receipt by the director [shorter time may be specified], or if resubmitted work plans or reports are
not approved or disapproved within 30 days of raceipt by the director [shorter time may be
specified], then the work plans or reports will be deemed approved unless such work plans or reports
are determined to be materially inaccurate.

27.  Notice. Any notice required to be given under the provisions of this section
must be in writing and sent via United States certified mail [alternate method may be specified].
Notice is complete upon receipt.

28. If the applicant desires 10 proceed with the implementation of the approved
work plan, the applicant must notifyv the director in writing not more than $0 days after the work plan
is approved. Afier providing such notice, the applicant shall initiate the work detailed in the
Voluntary Remediation Work Plan according to the schedule as set forth in the director’s Notice of
Approval. Upen the director’s receipt of notice that the applicant intends to proceed, the fully
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approved Voluntary Remediation Work Plan shall be deemed incorporated into and made an
enforceable part of this Agreement.

29. Upon completion of the work contemplated by the work plan, the applicant
shall submit to the director the final report prepared by the licensed remediation specialist. The final
report shall include 2!l information necessary to verify that 2!l work contemplated by the work plan
has been completed and 2all information required by the rules.

IX. PUBLIC NOTIFICATION/INVOLVEMENT

30. [For brownfield applicants, insert provision requiring compliance with
approved Public Invelvement Plan, where appropriate].

IX. ADDRESSES FOR ALL CORRESPONDENCE

31. Documents, including reports, approvals, notifications, disapprovals, and
other correspondence, to be submitted under this Agreement, may be sent by certified mail,
return receipt requested, hand delivery, overnight mail or by courier service to the following
addresses or to such addresses as the applicant or WVDEP may designate in writing.

Documents to be submitted to WVDEP should be sent to:
WV Division Environmenta! Protection

Office of Waste Management

1356 Hansford Street _

Charleston, West Virginia 25301

Phone No. (304)558-5929

Documents to be submitted to the applicant should be sent to:

Attn:

Phone No.
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XI. COMPLIANCE WITH APPLICABLE LAWS

32, All work undertaken by the applicant pursuant to this Agreement shall be
performed in compliance with all applicable federal, state and local laws, ordinances and
regulations, including, but not limited to, all Occupational Safety and Health Administration,
Department of Transportation and Resource Conservation and Recovery Act regulations. The
applicant shall be responsible for obtaining all permits which are necessary for the performance
of any work hereunder.

33. Completion of the work performed in accordance with this Agreement
shall satisfy all applicable remediation requirements of Chapter 22 of the West Virginia Code,
including the following: the Surface Coal Mining and Reclamation Act, W. Va. Code §§22-10-
1 et seq.; the Air Pollution Control Act, W. Va. Code §§22-5-1 et seq.; the Water Pollution
Contrel Act, W. Va. Code §§22-11-1 et seq.; the Groundwater Protection A¢t, W. Va, Code
§§22-12-1 et seq.; the Solid Waste Management Act, W. Va. Code §§22-15-1 et seq.; the
Underground Storage Tank Act, W. Va. Code §§22-17-1 et seq.; and the Hazardous Waste
Management Act, W. Va. Code §§22-18-1 et seq.

XII. PROJECT MANAGER/LICENSED REMEDIATION SPECIALIST

34.  On or before the effective date of this Agreement, WVDEP shall designate
a project manager. The applicant shall designate a licensed remediation specialist and a project
manager. The licensed remediation specialist may be the project manager. The licensed
remediation specialist shall be responsible for the supervision of all activities under this
Agreement. The WVDEP project manager will be the WVDEP designated representative at the
site. To the maximum extent possible, communications between the applicant and WVDEP and
all documents (including reports, approvals, and other correspondence) concerning the activities
performed pursuant to the terms and conditions of this Agreement shall be directed through the
project managers. During the implementation of this Agreement, the project managers shall,
whenever possible, operate by consensus and shall attempt in good faith to resolve disputes
informally through discussion of the issues. Each party has the right to change its respective
project manager or licensed remediation specialist and shall notify the other party of such change
within seventy-two (72) hours.

35, The absence of the applicant’s or WVDEP’s project manager or licensed
remediation specialist from the site shall not be cause for the stoppage of work. The applicant’s
project manager or his supervisor or licensed remediation specialists shall reasonably be
available by telephone while work is being performed. The applicant shall designate a person to
be in charge who will be available on-site when field work is being performed.
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XIII. QUALITY ASSURANCE

36. The applicant shall use quality assurance, quality control, and chain of
custody procedures in accordance with the Quality Assurance Project Plan approved for use by
WVDEP throughout any work plan sample collection and analysis activities under this
Agreement, unless WVDEP agrees otherwise.

37.  Applicant shall provide the WVDEP project manager with reasonable
advance notice of all sampling and analysis as detailed in the work plan. To provide quality
assurance and maintain quality control, the applicant shall:

a) Use laboratories certified by WVDEP;)

b) Ensure that all sampling and analyses are performed according to
US EPA methods, the approved Quality Assurance Project Plan, or
other methods deemed satisfactory by WVDEP; and

¢) Ensure that any laboratories used by the applicant for analyses
participate in a documented Quality Assurance/Quality Control
program that complies with US EPA guidance documents. As part
of such a program, and upon request by WVDEP, such laboratories
shall perform analyses of samples provided by WVDEP to
demonstrate the quality of analytical data for each such laboratory.

38. In the event any laboratory fails to perform the activities required above,
WVDEP reserves the right to reject any data not gathered pursuant to the requirements listed
above, and to require that the applicant utilize a different laboratory.

XIV. SAMPLING AND DATA/DOCUMENT AVAILABILITY

39. The applicant shall, upon request, make the results of all sampling,
including raw data and/or tests or other data generated by the applicant, or on the applicant’s
behalf, available to WVDEP. WVDEP shall make available to the applicant the quality-assured
results of sampling and/or tests or other data similarly generated by WVDEP.

40. At the request of WVDEP, the applicant shall permit an authorized
representative of WVDZEP to take samples of wastes, soils, air surface water and groundwater at
the site. For each sample taken, the authorized representative shall provide the applicant a
receipt describing the sample obtained and, if requested, a portion of each sample equal in weight
or volume to the portion retained.

XV. ACCESS
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41. To the extent that the site or other areas where work is performed
hereunder is presently owned or controlled by parties other than those bound by this Agreement,
the applicant shall obtain, or use its best efforts to obtain, access agreements from the present
owners. Best efforts shall include, at a minimum, a certified letter from applicant to the present
owner of such property requesting access agreements to permit applicant or any authorized
representative of the WVDEP access to such property. Such agreement shall provide access for
authorized representatives of the WVDEP as specified below. In the event such access
agreements are not obtained, the applicant shall so notify the WVDEP, which may then, at its
discretion, assist the applicant in gaining access.

42. Upon presentation of proper credentials, authorized representatives of the
WVDEP shall be provided access by the applicant to the site and other areas where work is to be
performed under this Agreement at all reasonable times. Such access shzll be related solely to
the work being performed on the site and shall include, but not be limited to: inspecting records,
operating logs and contracts related to the site; reviewing the progress of the applicant in
carrving out the terms of this Agreement; conducting such tests, inspections and sampling as
WVDEP may deem necessary consistent with paragraphs XII and XIII of this Agreement. The
applicant shall permit WVDEP’s authorized representatives to inspect and copy all records, files,
photographs, documents and other writings, including all sampling and monitoring data, which
pertain to this Agreement over which the applicant exercises contrel. All persons with access 1o
the site Pursuant to this Agreement shall comply with the health and safety plans.

43, Nothing herein shall be construed as restricting the inspection or access
authority of WVDEP under any law or regulaticn.

XVI, RECORD PRESERVATION

44, The applicant agrees to preserve, during the pendency of this Agreement,
and for a minimum of three years after its termination, all documen:s required by this Agreement
and anyv other documents generated or used to prepare the documents required by this
Agreement. Upon reqguest by WVDEP, the applicant shall make available to WVDEP such
records, or copies of any such records.

453. Applicant may assert a confidentiality claim for any information submitted
pursuant to this Agreement on the grounds that such information, or parts thereof, if made public
would divulge methods, precesses, or activities entitled to protection as trade secrets. If no such
confidentiality claim accompanies the information when it is submitted to the WVDEP, it may be
available to the public by WVDEP without further notice to the applicant. Applicant agrees not
to assert any confidentiality claim with regard to any physical or analytical data regarding
environmental conditions at the site,

XVII. DISPUTE RESOLUTION
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46, The parties shall use their best efforts to, in good faith, resolve all disputes
or differences of opinion informally. If, however, disputes arise concerning this Agreement
which the parties are unable to resolve informally, the applicant may present written notices of
such dispute to WVDEP and set forth specific points of dispute and the position of the applicant.
This written notice shall be submitted no later than 5 calendar days after the applicant discovers
the project managers are unable to resolve the dispute. The applicant’s project manager will
notify WVDEP project manager immediately by phone or other appropriate methods of
communication, prior to written notice, when she/he believes the parties are unable to resolve a
dispute. If both parties agree, disputes mayv be submitied to an impartial third party for non-
binding mediation.

47. Any unresolved disputes arising out of or relating to this contract, or the
breach thereof, shall be settled by arbitration and judgment on the arbitrator’s decision may be
entered in any court having jurisdiction. The applicant shall notify WVDEP in writing of any
unresolved disputes which it believes requires arbitration. Within 5 days, the parties shall agree
to an arbitrator. If the parties fail to agree to an arbitrater, the arbitration shall be administered
by the American Arbitration Association. In selecting a mediator or arbitrator, the parties shall
attempt to select persons with experience in environmental matters, including but not limited to
licensed remediation specialists.

48.  The applicant shall make a written submission in support of its position to
the agreed arbitrator within 10 days of the arbitrator’s selection, and the other party may make a
written response in support of its position within 7 days thereafter. Upon notice to the parties,
the arbitrator may request additional information or make specific inquiry of either party. Within
30 days of the initial written submission under this paragraph, the arbitrator shall render a
decision on the dispute and notify each of the parties of the decision.

49. Until the dispute is resolved, any actions concerning that element of work
in dispute shall be halted. The resolution of the dispute shall be incorporated into the work plan
and made an enforceable part thereof. The time schedule for the work in dispute shall be
extended by the amount of time needed for resclution. Elements of work and/or obligations not
affected by the dispute shall be completed in accordance with the schedule contained in the work
plan.

50. ° Elements of work and any actions required as a result of such dispute
resclution shall immediately be incorporated, if necessary, into the appropriate plan or procedure,
and into this Agreement. The applicant shall proceed with all remaining work according to the
modified plan or procedure.

XVIII. FORCE MAJEURE




51. The applicant shall cause all work or required reporting to be performed
within the time limits set forth herein, unless performance is delayed by events which constitute
a force majeure. “Force Majeure” shall mean conditions or circumstances beyond the reasonable
control of applicant which could not have been overcome by due diligence and shall include,
without limitation, acts of God, action or inaction of other govemmental agencies, or
administrative or judicial tribunals or other third parties, or strikes or labor disputes (provided,
however, applicant shal! not be required to concede to any labor demands), which prevent or
delay applicant from complying with the work plan.

52. The applicant shall notify WVDEP by calling with 3 calendar davs and by
writing no later than 7 calendar days after any event which the applicant contends is a force
majeurs. Such notification shall describe the anticipated length of the delay, the cause or causes
of the delay, the measures taken or to be taken by the applicant to minimize the delay, and the
timetable by which these measures will be implemented. The applicant shall have the burden of
demonstrating that the event is a force majeure. The decision of whether an event is a force
majeure shall be made by the director, or the director’s designate. The decision shall be
immediatelv communicated to the applicant.

53. If a delay is attributable to a force majeure, the time period for
performance under this Agreement shall be extended, in writing, by the amount of time that is
attributable to the event constituting the force majeure.

XVIX. RESERVATION OF RIGHTS

34, WVDEP and applicant reserve all rights and defenses they may have
pursuant to any available authority unless expressly waived herein.

55..  Nothing herein is intended to release, discharge, or in any way affect any
claims, causes of actions or demands in law or equity which the parties may have against any
person, firm, partnership or corporation, not a party to this Agreement for any liability it may
have arising out of or relating in any way to, the generation, storage, treatment, handling,
transportation, release or disposal of any materials, hazardous substances, hazardous waste,
contaminants, or pollutants at, to, or from the site. The parties to this Agreement expressly
reserve all rights, claims, demands, and causes of action they have against any and all other
persons and entities who are not parties to this Agreement, and as to each other for matters not
covered herebv.

56.  The applicant reserves the right to seek contribution, indemnity, or any
other available remedy against any person found to be responsible or liable for contributions,
indemnity, or otherwise for any amounts which have been or will be expended by the applicant
in connection with the site.
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57. The WVDEP reserves the right to bring an action, including an
administrative action, against applicant for any violations of statutes or regulations except for the
specific viclations or releases that are being remediated in the work plan.

58.  The WVDEP reserves the right to withdraw its approval of the work plan
at any time during the implementation of the work plan if:

a) WVDEP determines that the applicant has failed to substantially
comply with the terms and conditions of this Agreement or the
work plan;

b} The applicant declines to implement the work plan after being
notified of its approval by the WVDEP; or

c) WVDEP determines that a hazardous substance or petroleum has
bzcome an imminent or substantial threat to humen health or the
environment,

Upon withdrawal of its approval, this Agreement shall be terminated and WVDEP
reserves the right to bring any action to enforce any statute or regulation under Chapter 22 of the
West Virginia Code, including an action regarding the violations or releases that were the subject
of this Agreement.

59. The WVDEP acknowledges that, pursuant to W. Va. Code §22-22-18,
applicant, upon receipt of the Certificate of Completion, is not liable for claims for contribution
concerning matters addressed in the Voluntary Remediation Work Plan.

XX. ADMINISTRATIVE COSTS

60.  Applicant agrees to reimburse WVDEP for all of its reasonable
administrative costs associated with implementation of this Agreement at the rate of 2.5 times the
hourly rate of the primary employee assigned 1o the site plus the actual and direct expenses of
such employee. Within 60 calendar days of the approval of the work plan, WVDEP shall send
the applicant an itemized list of estimated costs that WVDEP expects to incur under this
Agreement. Itemization will be in standard WVDEP format, an example of which is attached.
The estimated costs may include the preparation of the itemized list of administrative costs.

61. Applicant shall pay these costs on the following schedule. Applicant shall
pay to WVDEP § , within 30 days of the effective date of this Agreement. Said amount
shall be credited against the first accounting. WVDEP shall periodiczlly send an accounting of
contractor, subcontractor and laboratory costs to applicant. Said accounting shall itemize all
costs incurred by WVDEP for the previous . Applicant shall pay said amount within

days of receipt of the accounting. WVDEP shall also periodically send an accounting of
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WVDEP’s primary employee time charged to this site to applicant. Applicant shall pay said
amount within days of receipt of the accounting.

62. Checks should be made payable to the Voluntary Remediation Fund and
mailed along with a transmittal letter stating the site name and address to the West Virginia
Division of Environmental Protection: Attention: , West
Virginia. In addition, a copy of the check and transmitial letter should be mailed to the WVDEP
project manager.

XXI. NOTICE OF BANKRUPTCY

63, As soon as applicant has knowledge of its intention to file bankruptcy or
no later than 7 days prior to the actual filing of a voluntary or involuntary bankruptcy petition,
applicant shall notify WVDEP of its intention to file a bankruptcy petition.

XII. INDEMNIFICATION

64, The applicant agrees to indemnify and save and hold the State of West
Virginia, its agencies, departments, agents, and emplovee, harmless from and all claims or causes
of action arising from, or on account of] acts or omissions of the applicant, its officers,
employees, receivers, trustees, agents, or assigns, in carrying out the activities pursuant to this
Agresment.

XXIII. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

65. The effective date of this Agreement shall be the date on which the
applicant receives notice that this Agreement has been signed by the director of WVDEP.

66. This Agreement may be amended by mutual agreement of WVDEP and
the applicant. Amendments shall be in writing and shall be effective when the applicant receives
notice that the amendment has been signed by the director of WVDEP.

67.  If the director determines that there is an imminent threat to the public, he
or she may unilaterally modify or amend this Agreement.

XXIV. EXTENSIONS OF TIME PERIODS

68.  Any written response shall be deemed timely performed if hand delivered
or postmarked by the last day of any time period prescribed herein. Whenever a party has the
right or is required to do some act or make some response within a prescribed period after the
service of a notice or other paper on him and the notice or paper is served upon him by mail, 3
days shall be added to the prescribed period.
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69. Whenever any party is called upon to respond or otherwise act in a certain
number of days, and if the final day occurs on a Saturday, Sunday or legal holiday (whether state
or national), such time limitation shall automatically extend to the next business day after such
Saturday, Sunday, or holiday.

70. Any time periods specified in this Agreement may be extended only by
agreement of the parties.

XXV. TERMINATION AND SATISFACTION

71. Upon completion of the final report prepared by the licensed remediation
specialist, the applicant may seek a Certificate of Completion from the director. Upon receipt of
a request for a Certificate of Completion, the director shall determine that the site meets
applicable standards for those areas of the site and for those contaminants identified in the
voluntary remediation agreement and that the applicant has complied with the voluntary
remediation agreement and any approved work plans for the site. Upon making this
determination, the director shall issue a Certificate of Completion which conforms substantially
to Appendix 60-3C of the rules. Where a land use covenant is required by this Agreement, such
Certificate of Completion shall not become effective unti! it is properly filed with the Clerk of
the County Commission of the county in which the property is located.

[f the director determines that the certificate should not be issued because work
required by this Agreement and any approved work plans has not been completed or because the
site does not mest applicable standards, the director shall injtiate the procedures relating to denial
of a certificate as provided in the rules.

72. The provisions of this Agreement shall be satisfied and this Agreement
shall terminate when the director issues the Certificate of Completion.

73.  Nothing in this Agreement shall restrict the State of West Virginia from
seeking other appropriate relief to protect human health or the environment from pollution or
contamination at or from this site not remediated in accordance with this Agreement.

74. The applicant may in its sole discretion terminate this Agreement by
giving 15 days advance written notice of termination. Only those costs incurred or obligated by
the director before the notice of termination is received are recoverable if the Agreement is
terminated. If the applicant terminates this Agreement, then the applicant shall pay WVDEP’s
costs associated with the voluntary remediation within 31 days after receiving notice that the
costs are due and owing.

XXVL [IF APPLICABLE] LAND USE COVENANTS
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75. [Insert provisions describing restrictions on future use of property and
attach copy of land use covenant that is to be recorded for the site].

XXVII. REOPENER

76.  Upon agreement of the parties or upon occurrence of one or more of the
conditions of W, Va. Code §22-22-15, this Agreement may be reopened in accordance with W,
Va. Code §22-22-15 and the rules implementing that section.

XXVIII. PRECEDENCE OF AGREEMENT
77.  Inthe event that conflict arises among the terms and conditions of this

Agreement, the State of Work, or the approved work plan, this Agreement shall govern and the
terms and conditions hereunder shall determine the parties’ rights and responsibilities.

XXIX. GOVERNING LAW

78.  This Agreement will be governed by the laws of the State of West
Virginia.

Applicant

Date

WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION

Bw:

Title:

Date:

[Include if applicant is not owner of the site and Agreement calls for a land use covenant:
. - . as.owner of the site referenced in the above
Agreement hereby acknowledges that said Agreement requires the imposition of a land use
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covenant and, in consideration of the benefits accruing to the site from said Agreement, I hereby
agree to the imposition of such land use covenant and agree to cooperate in the execution and
filing of such land use covenant.

Owner Date
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APPENDIX 60-4C

STATE OF WEST VIRGINIA
VOLUNTARY REMEDIATION PROGRAM
CERTIFICATE OF COMPLETION AND COVENANT

[Applicant] entered into a Voluntary Remediation Agreement with the director of

the Division of Environmental Protection, dated (“Agreement”). The Agreement was
entered into to address the release of any contaminants at ("Site") locatad at
, 1n District, County, West

Virginia. The following documents are incerporated as & part of this Certificate and Covenant:

n The application dated and the site assessment
submitted with the application

L | The Agreement dated

= A map depicting the site { See Exhibit A)

u A list of the contaminants for which the remediation standards specified in
the Agreement have been met (See Exhibit B)

n The final report submitted for the site dated
issued by a licensed remediation specialist.

L | [If applicable] A description of any institutional or engineering controls
that were used to achieve a remediation standard (See Exhibit C)

u [If applicable] The land use covenant that is to be recorded for this site
(See Exhibit D).

This Certificate of Completion is issued pursuant to W.Va. Code §22-22-13 to

[Applicant] in recognition of the completion of the work required under the Agreement.

Pursuant to W.Va. Code §§22-22-7(f), 22-22-13, 22-22-14, and 22-22-18, the
director of the West Virginia Division of Environmental Protection (hereinafter, “WVDEP™), in

the name of and on behalf of the State of West Virginia, now covenants not to bring any civil,
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criminal or administrative action or claim, resulting from or based upon the release or threatened
release of contaminants that were the subject of the Voluntarv Remediation Agreement. This
covenant shall bar actions against [applicant], [applicant]’s successors and assigns, and those
persons identified in W. Va. Code §22-22-18, from all public and private claims arising under
Chapter 22 of the West Virginia Code or rules adopted thereunder in connection with the release
or threatened release that was the subject of the Voluntary Remediation Agreement. This

covenant shall not apply to [applicant]'s predecessors in title.

CONDITIONS
This Certificate and the covenant it contains are subject to the terms and

conditions set forth below:

1. The following conditions, contained in W.Va. Code §22-22-15, which

may cause the Voluntary Remediation Agreement to be reopened:

a) fraud was committed in demonstrating attainment of a standard at
the site that resulted in aveiding the need for further remediation of
the site;

b) new information confirms the existence of an area of previously

unknown contamination which contains contaminants that have
been shown to exceed the standards applied 1o the previous
remediation at the site;

) the level of risk is increased significantly beyond the established
level of protection at the site due to substantial changes in exposure
conditions, such as, a change in land use, or new information is
obtained about a contaminant associated with the site which revises
exposure assumptions bevond the acceptable range. This condition
applies only where the leve] of risk is increased by a factor of at
least five or the hazard index exceeds 1, or 10 where multiple
systemic toxicants do not affect the same organ;

d) the release occurred after the effective date of this Article on a site
rot used for industrial activity prior o the effective date of this
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Article; the remedy relied, in whole or in part, upon institutional or
engineering controls instead of treatment or removal of
contamination; and treatment, removal or destruction has become
technically and economically practicable; or

e) the remediation method failed to meet the remediation standard or
combination of standards.

For purposes of this paragraph, “new information™ means any information obtained
directly or indirectly by the division from any person after issuance of a Certificate of
Cempletion, but does not include information the division has received in the applicaticn
for participation in the voluntary remediation program, including any site assessment,
[optional: during the execution of the voluntary remediation agreement or any work plan
developed under such an agreement] or other information available to the division under
the voluntary remediation program prior to the execution of the Certificate of
Completion. Information that does not qualify as new information may be considered by
the director along with new information if necessary, to determine whether any of the

conditions for reopening set out in section 16 of this rule, have occurred.
Where one of the foregoing conditions is found to exist for a portion but not al! of the
site, this certificate and covenant shall continue to apply to all portions of the site that

were unaifected by the cccurrence of that condition.

2. To the extent that the Agreement or any of the documents referenced in

this certificate impose obligations that continue after the execution of this certificate, there shall

be continued compliance with such obligations.

3. This certificate and covenant do not preclude the State of West Virginia

from taking any unilateral action at the site, under any existing or future statutory authority, to

protect human health and the environment; provided however, in no event shall the State have 2

right of recovery against [applicant] or any other person to whom the covenant herein applies to
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the extent that such right of recovery arises under Chapter 22 of the West Virginia Code, and

relates to matters covered by the Agreement.

4. This certificate and covenant do not preclude the State from seeking

recovery of such sums as the [applicant] has agreed to pay the WVDEP under the Agreement.

WHEREFORE, the director of the Division of Environmental Protection, on behalf of

the State of West Virginia, issues this certificate and covenant, with all aforementionad

privileges, responsibilities, conditions and reservations, this date of , 1o

[applicant].

Director, Division of Environmental Protection




APPENDIX 60-3D

LAND USE COVENANT

[To be used where applicant is not the owner of the property covered by the Voluntary
Remediation Agreement]

[Applicant] has entered into a Voluntarv Remediation Agreement (hereinafter
referred to as "the Agreement") with the Division of Environmental Protection for the State of
West Virginia pursuant to the Voluntary Remediation and Redevelopment Act, W.Va. Code §§
22-22-1 through 22-22-21 (hereinafter referred to as “the Act™), for certain property, located at

[address of facility] in District, County, West Virginia and more

particularly described in a deed of record in the office of the Clerk of the County Commission of
County, West Virginia. In the Agreement, the current owner of this property,
[insert name], hereinafter referred to as “Owner,” has agread to the impesition of the restrictions
on this property, as required by the Agreement. The Agreement allows certain levels of
contamination to remain on the property and requires a land use covenant be recorded in the
office of the Clerk of the County Commission for the purposes of protecting public
health and the environment and to prevent interference with the performance, operation and

maintenance of any remedial actions required by the Agreement.

NOW THEREFORE, the following restrictions shall apply to this property:
1. The Owner shall prohibit all activities on the property which may interfere

with the remedial action required by the Agreement.
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2. - The Owner shall prohibit all activities that may result in human exposures
above those specified by the Agreement or that would result in the release of a contaminant that
was contained as part of the remedial action. These activities include, but are not limited to:

[Insert list of prohibited activities]

3. The Ownrer shall restrict the uses of the property to:
[Description of how property will be used, consistent with the uses described in

the Agreement]

4, The Owner shall provide written notice to the director of the Division of

Environmenta! Protection of the intent to transfer any interest in the property.

5. The Owner shall not convev any title, easement, or other interest in the
property without adequate and complete provision for the continued implementation, operation
and maintenance of any remedial action that has been implemented on the property pursuant to
the Agreement and without assuring prevention of the releases and exposures described in the

provisions of paragraph 2, above.

6. The Owmer shall grant the West Virginia Division of Environmental
Protection and its designated representatives the right to enter the property at reasonable times
for the purpose of monitoring compliance with the Agreement, and the Certificate of
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Completion, including the right to take samples, inspect the operation to evaluate the

effectiveness of remedial activities, and inspect records all as provided in the Agreement.

7. The Division of Environmental Protection may enforce the restrictions set

forth in this Land Use Covenant by legal action in a court of appropriate jurisdiction.

8. In accordance with the provisions of the Act regarding land use covenants,
W. Va. Code §22-22-15, and in addition to any rights or duties contained in the Certificate of
Completion, this Land Use Covenant relieves the applicant, its successors and assigns, the
Owner and any subsequent successors and assigns of the Owner, and any person identified in W.
Va. Code §22-22-18 from all civil liability to the state as provided under the Act so long as the

property complies with the applicable standards identified in the Agreement.

0. The restrictions and other requirements described in this Land Use
Covenant shall run with the land and shall be binding upon any future owners, successors or
assigns and their authorized agents, employees or persons acting under their direction or control.
Subject to subsequent written medification or release signed by the director and the owner at the
time of such modification or release, and filed in the office of the Clerk of the County
Commission of the county where these covenants have been recorded, this Land Use Covenant

shall continue in perpetuity.
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10.  Ifany provision of this Land Use Covenant is held to be invalid by anv
court of competent jurisdiction, the invalidity of such provision shall not affect the validity of
any other provisions hereof. All such other provisions shall continue unimpaired and in full

force and effect.

11. This Land Use Covenant shall not be amended, modified or terminated
except by written instrument executed by and between the Owner at the time of the proposed
amendment, modification or termination, and the director of the West Virginia Division of
Environmental Protection, or his successor in accordance with regulations promulgated by the
director or his successer. Within 5 days of executing an amendment, modification or termination
of this Land Use Covenant, the Owner shall record such amendment, modification or termination
with the Clerk of the [County] Commission, and within 3 days thereafter, the Owner shall
provide a true copy of the recorded amendment, modification or termination to the director of the

Division of Environmental Proteciion.

[Optional] The undersigned persons executing this Land Use Covenant on behalf
of the Owner represent and certify that they are duly authorized and have been fully empowered

t0 execute and deliver this Land Use Covenant.

IN WITNESS WHEREOF, the said Owner of the above-described property and
the director of the Division of Environmental Protection have caused this Iand Use Covenant to

be executed this day of , 19
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SIGNED:
Property Owner o Director, Division of Environmental
Protection
I, a Notary Public in and for the State and County aforesaid,
do hereby certify that , whose name is signed to the writing above, bearing
date the day of , 19_, has this day acknowledged same to be his
true act and deed.
Given under my hand this the dayv of 19
My commission expires
) 7 Notary Public
I, . a Notary Public in and for the State and County aforesaid,
do hereby certify that , whose name is signed to the writing above, bearing
date the day of L . 19_, has this day acknowledged same to be his
true act and deed.
Given under my hand this the day of .19

My commission expires

Notary Public
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[Include instructions to the Clerk directing that the recorded document be returned to the director
of the DEP.]

APPENDIX 60-3E

LAND USE COVENANT

[To be used where applicant is the owner of the property covered by the Voluntary Remediation
Agreement].

[Applicant] has entered into a Voluntary Remediation Agreement (hereinafier
referred to as "the Agreement™} with the Division of Environmental Protection for the State of
West Virginia pursuant to the Voluntary Remediation and Redevelopment Act, W.Va. Code §§
22-22-1 through 22-22-2 (hereinafter referred to as “the Act™), for certain property, located at

[address of facility] in District, County, West Virginiz and more

particularly described in a deed of record in the office of the Clerk of the County Commission of
County, West Virginia. Paragraph __ of the Agreement requires {applicant], as the
owner of said property, to file a Land Use Covenant with the Clerk of the [County] Commission.
The Agreement allows certain levels of contamination to remain on the property and requires 2
land use covenant be recorded in the office of the Clerk of the County Commission for
the purposes of protecting public health and the environment and to prevent interference with the

performance, operation and maintenance of any remedial actions required by the Agreement.

NOW THEREFORE, as [applicant], hereinafter referred to as “Owner,”and the

director have provided in the Agreement, the following restrictions shall apply to this property:

111




1. The Owner shall prohibit all activities on the property which may interfere
with the remedial action required by the Agreemant,

2. The Owner shall prohibit all activities that may result in human exposures
above those specified by the Agreement or that would result in the release of a contaminant that
was contained as part of the remedial action. These activities include, but are not limited to:

[Insert list of prohibited activities]

3. The Owner shall restrict the uses of the property to:
[Description of how property will be used, consistent with the uses described in

the Agreement]

4, The Owner shall provide written notice to the director of the Division of
Environmental Protection of the intent to transfer any interest in the property.
5. The Owner shall not convey any title, easement, or other interest in the
property without adequate and complete provision for the continued implementation, operation
and maintenance of any remedial action that has been implemented on the property pursuant to

the Agreement and without assuring prevention of the releases and exposures described in the

provisions of paragraph 2, above.

6. The Owner shall grant the West Virginia Division of Environmental
Protection and its designated representatives the right to enter the property at reasonable times
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for the purpose of monitoring compliance with the Agreement, and the Certificate of
Completion, including the right to take samples, inspect the operation to evaluate the

effectiveness of remedial activities, and inspect records all as provided in the Agreement.

7. The Division of Environmental Protection may enforce the restrictions set

forth in this Land Use Covenant by legal action in a court of appropriate jurisdiction.

8. In accordance with the provisions of the Act regarding land use covenants,
W. Va. Code §22-22-15 and in addition to any rights or duties contained in the Certificate of
Completion, this Land Use Covenant relieves the Owner and any subsequent successors and
assigns of the Owner any person identified in W. Va. Code §22-22-18 from all civil liability to
the state as provided under the Act so long as the property complies with the applicable standards

identified in the Agreement.

9. The restrictions and other requirements described in this Land Use
Covenant shall run with the land and shall be binding upon any future owners, successors or
assigns and their authorized agents, employees or persons acting under their direction or control.
Subject to subsequent written modification or release signed by the director and the owner at the
time of such modification or release, and filed in the office of the Clerk of the County
Commission of the county where these covenants have been recorded, this Land Use Covenant

shall continue in perpetuity.




10. " If any provision of this Land Use Covenant is held to be invalid by any
court of competent jurisdiction, the invalidity of such provision shall not affect the validity of
any other provisions hereof. All such other provisions shall continue unimpaired and in full

force and effect.

11. This Land Use Covenant shall not be amended, modified or terminated
except by written instrument executed by and between the Owner at the time of the proposed
amendment, modification or termination, and the director of the West Virginia Division of
Environmental Protection, or his successor in accordance with regulations promulgated by the
director or his successor. Within 5 days of executing an amendment, modification or termination
of this Land Use Covenant, the Owner shall record such amendment, modification or termination
with the Clerk of the [County] Commission, and within 5 days thereafter, the Owner shall
provide a true copy of the recorded amendment, modification or termination to the director of the

Division of Environmentzal Protection.

[Optional] The undersigned persens executing this Land Use Covenant on behalf
of the Owner represent and certify that they are duly authorized and have been fully empowered

to execute and deliver this Land Use Covenant.

IN WITNESS WHEREOQF, the said Owner of the above described property and
the director of the Division of Environmental Protection have caused this Land Use Covenant to

be executed this day of . 19_
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SIGNED:
Property Owner Director, Division of Environmental Protection

I, , @ Notary Public in and for the State and County aforesaid,
do hereby certify that , whose name is signed to the writing above, bearing
date the day of , 19__, has this day acknowledged same to be his

true act and deed.

Given under my hand this the day of , 19

My commission expires

Notary Public

I, , @ Notary Public in and for the State and County aforesaid,
do hereby certify that , whose name Is signed to the writing above, bearing
date the day of . 19_, has this day acknowledged same to be his

true act and deed.

Given under my hand this the day of , 19

My commission expires

Notary Public

[Include instructions to the Clerk directing that the recorded document be refurned to the director
of the DEP.]




TABLE 60-3A

LICENSED REMEDIATION SPECIALIST FEES

APPLICATION FEE - $300.00
BIENNIAL RENEWAL FEE - $200.00

EXAMINATION FEE - $§250.00
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WILLIAM H. HARRINGTON
Chief of Staff

KEN HECHLER
Secretary of State

JUDY COOPER
Director, Administrative Law

MARY P, RATLIFF
Deputy Secretary of State

JAN CASTO - _ PENNEY BARKER

Deputy Secratary of State STATE OF WEST VIRGINIA Supervisor, Corperations
CATHERINE FREROTTE SECRETARY OF STATE
Executive Assistant Building 1, Suite 157-K (Plus all the volunteer
! help we can get)
Telephone: (304) 558-6000 1900 Kanawha Blvd., East
Corporations: (304} 558-8000 Charleston, WV 25308-0770 )
FAX: {304} 558-0800 _ A
= =
wo o=
TO:CARRIE CHAMBERS 2=
S5 11
AGENCY : DEP- DIRBCTOR'S OFFICHE . . _ ;%
Z= — i
PROM: JUDY COCPER, DIRECTOR, ADMINISTRATIVE LAW DIVISIﬁ% 5 f?1
_— —
DATE: May 16, 1997 _ : 5z = O
T P

THE ATTACHED RULE FILED BY YCUR AGENCY HAS BEEN ENTERED INTO.*C)U'R -

COMPUTER SYSTEM. PLEASE REVIEW, PROQF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YOUR RECORDS,

PLEASE_RETURN EITHER THE CORRECTED RULE OR THIS “FORM WITHIN TEN
. {102 WORKING.DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALLI¥
YOU HAVE ANY QUESTIONS.

SERIES: _3  TITLE: _50 DEP- DIRECTOR'S QOFFICE
* TEE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.
SIGNED:

TITLE OF PERSON SIGNING:

DATE: i ) - -

Ak AR kA Rk R R R KA AR AT RAFAAFTR AT AR AT R R R K

* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CCERECTING. THE
CORRECTIONS HAVE BEEN MARKED. -

SIGNED: ,g7%éAR’EZELa~\
TITLE OF PERSON SIGNING: .ﬁle{LA;ti; Cls
DATE: S‘!?ﬁj97' 3 U

NOTHE ; IF YOU ARE NOT THE PERSON WHO E LES THIS RULE, PLEASH
FORWARD TO THE CORRECT PERSON.




