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BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION
DIRECTOR’S OFFICE

BRIEFING DOCUMENT

Rule Title: 60CSR3 - “VOLUNTARY REMEDIATION AND
REDEVELOPMENT?

A. AUTHORITY: WV Code 22-22-1
B. SUMMARY OF RULE:

The Voluntary Remediation and Redevelopment Rule establishes
requirements for establishing an administrative program for both
brownfields revitalization and voluntary remediation, including ,
application procedures; establishes procedures for the licensure of
remediation specialists; establishes procedures for community
notification and involvement; establishes protocol for conducting risk
assessments and establishing risk-based standards; establishes risk-
based standards; establishes the development of guidance doecuments for
chemical and site specific information; and establishes forms and
procedures for voluntary remediation agreements, certificate of
completion, and land use covenants.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

W. Va. Code §22-22-3 requires promulgation of legislative rules
necessary to carry out the requirements and the legislative intent of the

Voluntary Remediation and Redevelopment Act, that went into effect on
July 1, 1996.




FEDERAL COUNTERPART REGULATIONS - INCORPORATION
BY REFERENCE/DETERMINATION OF STRINGENCY: '

There is no Federal Counterpart Regulation
CONSTITUTIONAL TAKINGS DETERMINATION:
"In accordance with §22-1A-1 and 3(c), the Director has
determined that this rule will not result in taking of private

property within the meaning of the Constitutions of West
Virginia and the United States of America."

CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL: o '

NONE




TITLE 60
LEGISLATIVE RULE
BUREAU OF ENVIRONMENT
DIVISICN OF ENVIRONMENTAL PROTECTION
DIRECTOR’S OQOFFICE

SERIES 3
VOLUNTARY REMEDIATION AND REDEVELOPMENT RULE LTl

§60-3-1. General,.

1.1. Scope. -- This legiszlative rule establishes the
eligibility, proecedures, standards and legal docume nts requi red
for voluntary and brownfield cleanups. -

1.2. Autherity. -- W. Va. Code §22-22-3.
1.3, Filing Date. -- . . - : —
1.4. Efféctive Date. --

§60~3-2. Definitions. Terms defined in the Act are accorded the
same definition in this rule.

Unless the context in which used clearly requﬂres a
different meaning, the definitions ‘contained in W. Va. Code §22-
22-2 $hall apply to the terms in this rule in addition to the.
definitions expressly set forth in this rule. For ease of.
reference, some of the statutory definitions are repeated in this =~ —
secticn. ' ' - o '

2.1. Abandoned Property. -- Real property for which the
current owner cahnot be determined cor cannet be located or
propexty which has been forfeited to or acguired by the state for
the ncnpayment oI taxes pursuaht Lo state law. )

2.2...Act. -- The Voluntary Remediation and Redevelopment
Rct, W.Va. Code §22-22-1 et ged. o

2.3. Analytical Expenses. -- Those direct costs associazted
with laboratory analySLS 0f samples associated with a voluntary
remaediation, - e S T : .




2.4. AAthropogenic Background. -~ Concentrations of
chemicals that are present in the environment due to human
activities unrelated to coperation at the site.

2.5. Applicable Standards. -- Standards described in section
9 of this rule.... Such standards include any exposure controls
used at a site tc meet the acceptable risk level for that site,
at the time of the remediation or in the future.

2.6. Applicant. -- A perscon who is applying or has applied
to participate in the wvoluntary remediation program.

2.7. Bréwnfield. -- Any industrial or commercial property
which is abandoned or mot being actively used by the owner as of -
the effective date of this article, but ghall not. include any
site subject to a unilateral enforcement arder under §104 through
§105 of the Comprehensive Eavironmental Response, Compensation
and Liability Act, 94 Stat. 2778, 42 U.S5.C. 895601, as amended, or
which has beén listed or proposed to be listed by the United
States environmental protecticn agerncy on the priorities list of
Title I of said act, or subject to a unilateral enforcement order -
under 53008 or §7003 of ‘the Resocurce Conservation Recovery Act” .
or any unilateral enforcément oxrder for corxective action under R
this chapter— ' :

2.8. Brownfield Applicant. -- A person whe is applying or
has applied to participate in the voluntary remediation for a -
Brownfield propéerty and: B

2.8.a. Who lg seeking or hags obtained a sgite
agsessment loan from the Brownfields Revolving Fund; or

2.8.k. Who will use funds from the State of West
Virginia or any county or municipality thereof in the assessmentc
or remediation of the property.

2.9. Carcinegen. -- Any substance which can cause cancer.
2.10. Cumulative Site Rigk. -- The summation of risks to a

human receptor or ecclogical receptor from one or more ' -
contaminants releaged at the site over a period of time.




2.11. Day or Day Calendar. -- The 24-hour periocd between
12:00 AIM. - 12:00 A.M. '
2.12, De Minimis Risks. -~-- Those risks that are so trivial.

that they would not regquire remediation under this rule.

2.13. Diredtor. -- The director of the division of
environmental protection or such other person to whom the -
director has delegated authority or duties pursuant to this rule.

2.14. Eecological Receptors of Conceran. -- [ Specific
ecological communities, populations, or individual organisms
protected by federal, state or local laws and regulations or
those. local peopulations which provide important natural or
economic regsources, functions and valuess. -

2.15. Ecosystem. -- An integrated, self-functiocning system
congisting of interac¢tions among both the bictic community and .
ablotic envirconment within a specified location in space and
time. Sizes of ecogystems may vary cohsiderably.

2.1, Endangered and Threatened Species. -- Any planit or
animal speciés identified as emdangered or threatened pursuant
federal, state, or local laws. i

2.17. -Engineering Controls. -- Remedial actions directed
exclugively Toward containing c¢r controlling the migration cof
contaminants through the environment. These include, but are not
limited te, slurry walls, liner systemsz, caps, leachate
collection systems, and groundwater recovery trenches.

2.18. Exposure. -- Contact of an organism with a chemical
or physical agent. Exposure ig duantified as the amount of the
agent available at the exchange boundaries of the organism (e.g.,
gkin, lungs, gut) and available for absgorptien.

2.19. Exposure Factors. -- Values ussd to sstimate exposurs
in risk assessment, such as the number of days per week that
exposure is expected to occur, or the amount of contaminated
media ‘that a person might incidentally ingest per day.

2.20. ZIExposure Pathway. -- A complete exposure pathway
consists of a source or release from a source, a '

[FY]




transport/exposure medium (e.g., air) ox media (in cases of
intermediate transfer}, an exposure point, and an exbosurs route.

2.21. Exposure Route. -- The way a chemical or physical
agent comes in cortact with a receptor (e.g., by eating
[ingestion], breathing [inhalation], or touching [dermal
contact]) . - '

2.22. Fate and Transport. -- The behavior and movement of a
chemical through an environmental media.

2.23. Groszs Remediation Costs. -- The dirsct costs
assoclated with remediation cf a site and paid by the remediator.
Gross remediation costs include the fees paid to the licensed
remediation specialist, and contractors, eguipment expenges and
rental, disposal costs, permit fees, remediation site personnel
cogts, and all cther expenses directly related tc achieving
applicable standardsg at the site.

2.24., Habitat. -- The area or type of.environment in which
an organism or biclogital population normally lives or occurs.

2.25. Hazard Index. ---The sum of the hazard guotients for
multiple substances and/or multiple exposure pathways.

2.26. Hazard Quotient. -- The value which quantifies
noncarcinogenic risk for one chemical for ene recebtor population
over g specified sxposure pericd. The hazard gquotient iz equal
to the ratio of. a dhemical-specific intake to the reférance dosze.

2.27. Hourly Rate. -- The gross annual salary (excluding
benefits paid to an employee) divided by 2080.

2.28. TImplementability. -- The technical and administrative
feasikbility of an action as well as the availability of needed.
goods and services.

2.2%. Inactive property. -- Real vroperty that has
pravicusly been used for commercial.dr industrial purposes but is

no longer actively used for such purposes.

2.30. Industrial Land Use., -- Land used for commercial
egtablishments, manufacturing plants, public utilities, mining,
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distribution ©f goods or services, &administration of business
activitiesg, research and development facilities, warehousing,
shipping, transport, remanufacturing, stockpiling of raw
materials, storage, repair and maintenance of commercial
machinery or eguipment, and waste managemesnt.

2.31., Indstitutiomal Controlsg. -- Legal or contractual
restrictions on property use that remain effective after the.
remedial action iz completed and are used to meet applicable
standards. The term may include, but not limited to, deed and
water use restrictions. B

2.32. Leaching Potential. -- The potential for scluble
constituents to be dissolved and filter throughthe soil by a
percolating fluid. ) '

2.33. LOAEL or Lowest Obgerved Adverse Effect Level. -- The
lowest concentration or dose evaluated in z test that causes o
statistically significant adverse effects in experimental trials. -

2.24. LRS or Licensed Remediation Specialist. --An -
individual certified by the director pursuant to rules adopted
under_Section 3 of Article 22 as gualified to perform
professiongl services and to supervise the remediaticn of
contanminated sites.

2.35. Natural Background. -- Ambient concentrations of
chemicals that are present in the envircnment and have not been
influenced by humans {(e.g., iron, manganeses).

Z.35. NOAEL or No Obgerved Adverse Effect Level. -- The
highest concentration or dose evaluated in a test that does not.
cause statistically significant adverse effects in experimental
trials. B o - =

2.37. New Information. -- Any information obtained directly
or indirectly by the division from any pérson after issuance of a
certificate of completion, but dces not include information the . -
division has received in the application for participation in the B
voluntary remediation program, including any site assessment,
during the execution of the voluntary remediation agreement or S -
any work plan develecped under such an agfeeWEnt, or other )
informztion available teo division under the voluntary remediation
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program prior to the execution of the certificate of completion.
Information that does not cualify ag new information may be
considered by the director.along with new information if
necegsary, to determine whether any ¢f the conditions for
recpening set out in secticn 156 of this rule, have occurred.

2.%8. No Further Action. -- A site is eligible to reczive a
Certificate of Completiocn on.the basis of site assessment
sampling or sampling data developed under a Voluntary Remediaticn
Agreement which demonstrates that the site meets applicable -
standards. ' . ' )

2.38.  Operator. -- The person responsgible for. the overall
operation of a facility site. For puiposes of this rule, a
person who axecutes a voluntary remediation agreement with the
director may_be deemed an operator for the purpose of carrying
out the activities rsgquired by the agreement.

2.40. ©Potential to Migrate., -- Refers to the ability of
contaminants to migrate from a source or soll to groundwater.’

2.41. Primary Employee. -- A voluntary remediatiocon project.
manager, engineer or scientist emploved by the director in
negotiating, facilitating, overseeing or confirming a voluntary
ramediation project. The term does not include secratariess,
paralegals, clerks, technicians or others who serve to support
the gctivities ¢f the.primary employee.

2.42. Prime Rate. -- The base rate on corporate locans -
posted by at least 75% of the nation’s 30 largest banks.

2.43. Probabilistic Risk Assessment. -- A risk assessment
performed uUsihg & mathematical téchni@ﬁe that produces a
distribution of Yalues for a calculated term by solving for that
term in successive iterations. Each sudcessive iteration '
requires the selecticn of a single input value from defined -
distributicon{s) for each of the terms used to derive the .
calculated term.

2.44. Readily Apparent Harm. -- If any ons of the following
criteria are observed at the gite, then readily apparent harm is
found: - ' i : : :




!

Z2.44.a, Visual evidence of stressed biota attributables
to the releasge at the site, lncTudlng, but not limited to, fish
kills or abictic conditions; or ’

2.44.b. ¥Visible presence of cil, tar, or other non-
aguecus phase contaminant in soil over an area sqgual to or
gredater than two acres, of over ai area equal to or greater than
1,000 sguare fest in sediment. 7

2.45. Reasonibly Anticipated Future Use. -- Potential
future land and water uses whwcb have a CTedlble chance of
oCcurrence. - ,

2.46. Reasonably Potential. --A scenaric with a credible
chance of occcurrance without cons;derlng extrems or essen;wally
highly unlikely gircumstances, o

2.47. Receptors (Human). -- Humans potentially exposed to..
contaminants released from the Site.

2.48. Remedial Action. -- To dleanup, mitigate, correct,
abate, mimimize, eliminate, control and contain or prevent a
release ©f a contaminant into the environment in order to protect
the present or future public health, safety, walfare, or the
environment, including preliminary actions to study or assess the
release. C - : '

2.4%2. Reopener. -- One or more of the grounds for setting
aside socme or all of & certificate of completion and reopening a
voluntary agresment that is specified in section 15 of this rule.

2.50. Residential Land Use. -- Any real p?ope*—y or peortion
thersof which is used for housing of human beings. This term
includes property used for schools, day care centers, nursing
homes, or other residential-style facilities oxr recreational

——

areas.

2.51. Revolving Fund. -- The Brownfields Rgvolving Fund
established in W.Va. Code, §22-22-6(b).

2.52. Risk-based Concentrations. -- Concentration levels
developed by thedirector for individual chemicals that corresoond

to a specific incremental cancer rigk level of 1 x 10°¢ for

7




residential land use and 1 x 105 for industrial land use or a
hazard guotient of 1. These concentrations are to be usged with
the De Minimig Standazd.’ ' '

2.53. Saturation Concentration. -- The maximum possible
guantity of a substance which can go into solution of a given
iliquid (e.g., water) ak a given temperature and pressure.

2.54. Site. -- Anv property or portion thersocf which
contains or may contain contaminants and is eligible to
participate in the veoluntary remediation program as provided
under this article.

2.55. 8ite Assessment. -- Characterization of z site .
through an evaluation of its physical and environmental context,
(e.g., subsurface geoclogy, soil'properties and structures,
hvdrology, and surface characteristics) to determine if a release
has occurrad, the levels of the chemical (g) of concern in
environmental media, and the likely physical distribution of the
chemical (g) of concern. The site assessment collects data as
nesded on ground water and surface water guality, land and
rescurce UsE, poténtial recepfors and generates information to
support remedial ac¢tion decisions. '

2.58, Site Agsessment Costs. -- Costs incurred in
connection with site asgsessment. activities including but not
limited to: —waste disposal costs, professional feeg and expenses
of those evaluating contamination, the cost of identifying a site
higstory and prior land use, the costs of archaeoleogical
investigations, and attorneys fees incurred in evaluating a site
or negotiating a veoluntary remediation agreement.

2.57. Systemic Toxicant. -- A harmful substance or agent
that-may enter the body and injure an organ or corgan system and
having an effect cother than causing cancer.. Most chemicals that
produce systémic toxicity do not cause a similar degree of -
toxicity in.all organs but usually demonstrate major foxicity to
one oOF Lwe organs. ' : o ' o

2.58. Total Dissolved Solids. -- All material that passes
through the standard glass fiber filter as provided in the
current edition of Standard Methods for the Examination of Water
and Wastewater. R -




2.58. Trade Secrets. -- Any information protected from
digsclosure under W. Va. Code §29B-1-4(1).

2.60. Trophic Level. -- The biclogical energy transfer
level; the position in a trophic pyramid or food chain.

2.€61. Voluntary Remediatien. -- A series of measurss that
are self-initiated by a perscn to identify and address potential
gsources of contamination of property and to establish that _the
property complies with applicable remediation standards.
Brownfield remediaticn is a subset of voluntary remediation.

2.62. Voluntary Remediation Program. -- The prcgram for the
voluntary asdessment and remediation of sites under the Act.

2.63. Weight-of-Evidence Apprcach. -- The process by which
measurement endpcints are related to an assessment endpoint to
evaluate whether a significant risk cf harm is poged tc the
environment. The apprcach iz planned and initlated at the —
problem formulation stage and results are Iintegrated at the risk
characterization stage. : : -

§60-3-3. Eligibility.

3.1. Eligibility criteria Zor voluntary remedlation
program. -- Any site is eligible to participate in the voluntary
remediation program except the focllowing:

3.1.a. Any site that is subject to a unilateral oxder
igsued by the U.S. Environmental Protectlon Agency pursuant to
§8104 through 106 of the Comprehensive Envirconmentzal Rasgponse,
Compensaticon and Liability Ack; :

3.1.b. Any site that has been listed cr proposed to be
listed on the National Priorities List developed by the U.S.
Environmental Preotection Agency pursuant to Title I of the
Comprehensivé Envirconmental Responsé, Compensaticon and Lizbility
Act; provided that any site that has been formally delisted by
the Environmental Protection Agency 1s eligible to participate in
the voluntary remediation program;




2.1.¢c. Any site that is subject to a unilateral
enfercement order under 83008 or 870032 of the Résource”
Conservatioh and Recovery Act;

2.1.4. Any site that is subject to & unilateral
enforcement crder for corrective action issued pursuant to any
provision of Chapter 22 of the West Virginia Ccde; cor

3.1.e. Any site where the release which is subkject to
remediation was created through gross negligence or willful
misconduct by the applicant. o

3.2. Bligibility Criteria for Browniield Sites. -- 2 site
may participate in the veoluntary remediation program as a
brownfields property if the following cenditions are satisfied
and the applicant gualifies as a brownfield applicant under thig
rule:

3.2.a. The site meets the regquirements of subsection
3.1 of this rule;

3.2.b. The applicant did not cause or contribute to

contamination con the site; and -
3.2.¢. The gite meetg either of the following:

3.2.¢.1. As of July 1, 1226, the site is an
industrial or commercial proverty which is abandoned; or

3.1.¢.2. As of July 1, 1986, the site ;s an
industrial or commercial property that is not being actively used
by the owner. - T

3.3. Eligibility Determiration. In deciding the
acceptability of an applicaticon the director ghall determine
whether the eligibility criteria of this secticn have been
gatisfied. T

3.4. Appeal of Rejection of Application.

3.4.a. The applicant may appeal the rejection of the

application by filing a notice of appeal with the Environmental
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Quality Board in accordance with the prOVLSlons of W.Va. Code . _
§22B-1-7, : -

3.4.b. For purpcse of this appeal, the reccord of
proceedings as referenced in §22B-1-7 shall consist of the
application, .all correspondence between the director and the
applicant relating to the application and other documents and .
correspondence in the apollcasle files of the director relating
to this mattarx. i

§60-3-4. Application to Participate in Voluntary Remediation
Program. . .

4.1. Pre-application Conference for Brownfield Applicants.
A brownfleld applicant shall confer with the director and comply
with the lecan procedures contained in section 13 of this rule
befaore submittiing an application to part1c1pate in the voluntary
remediation program. B

£.2. Contents of Application. 2Any person whoe desires to
participate in the voluntary remediation program shall subnit to
the chief of the Office of Waste Management an application on a -
form provided by the director which shall contain, at a minimum,
the following informaticn:

.2.a. The apclicant’s name. This shall include the
applicant’s legal naEme and any other aliases or other names by
plic

|fl*-

which the appl nt is known or undexr which the applicant does
busin=ss; e .

4.2.b. The applicant’s address. This shall include
the current address . at which the applicant can be reached by
mail, and in the event that post office delivery is not feasible,
the applicant shall alsc provide a description of his/her current L
addresg that will enable the director to locate the applicant;

4.2.c. The applicant’s financial capabilities. This
shall .incliude, but is not limited te, information that
demonstrates the applicant has, or has secured access to,
financial resources that are adequate to successfully complate
the voluntary remediation and satisfy any contractual cbligations
entered into by the applicant that relate to the veoluntary
remediation; ' '

11




4.2.d. The applicant’s technical capabilitiess
shall include, at a minimum, information that the applicant is or
has contracted with a licensed remediaticon specialist to perform
the work reguired;

4.2.e. For brownfield applicants, a Notice of Intent
to Remedlate in accordance with subsection 7.1 of this rule, and
a certification that he/she, hig/her spouse or other member of
his/her -immediate family did not cause or contribute to the
contamination on the property;

4.2.f. B general description of the site. This shall
include, at a minimum, the following:

4.2.£.1. A written description ¢f the site that
includes .any city, county, and street addresses, and adjacent
landmarks, buildings, waterways, former uses or other identifying
information; - ) )

4.2.£.2. The deed book number and deed number of
the site property;

4.2.£.3. County tax map references;

2.2.f£.4. Geographic information system data
adeqguate tc accurately delineate the voluntary remediation site. -
all spatial data submitted by the applicant will be in one of
three coordinate sgystems:

2.2.f.4.A.7 Universzl transverse mercator
(UTM) zone 17 NAD datum. (Preferred); ’

4.2.£.4.B. Geographic (Latitude and
Longitudes) ; ox - o

4.2.£.4.C. State plane coordinatas NAD 27
datum,

4.2.£.5. BAll gecgraphic information system
location data will have a horizontal accuracy within 12.2 meters
{40 feet) in accordance with the US department of the Interioxr US
Geologic Survey National Map Accuracy Standards;
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4.2.f£.6. Any other identifying infeormation that
will serve to clearly and ceonzisely identiiy the property;

4.2.f£.7. Information of which the applicant is
aware concerning the nature and extent of any known contamination
at the sgite and immediately contiguous to the site, or wherever
the contamination came to be located;

£.2.f.8. Where an application covers twoc or more
non-<coéntigudus . WOcatLOﬁs, this information shall be provided for
each location. -

4.2.9g. A site assegsment prepared by a licensed
remediation specizlist which includes information that identifies
all actual or potential contaminants reasonably expected tc be at
and near”the site, the nature and extent of the contamination,
and potential receptors and pathways for contaminant migration.
In no cacse, however, may an application be denied on the grounds .
that the site asgesgsment iz inadequate if the site assessment
satisiies the regquiremefts corntained in W. Va. Code §22-22-<4(e).
Where the director determines that additional site assessment
information is recessary,‘the submission of such additional
information may be addressed in the voluntary remediation
agreement.

.2.h. An applicant may appeal the director’'s
rejection of an application to the Environmental Quality Boaxrd in
accordance with W. Va. Code §22B-1-7.

4.2.1i. Other information as requested by the director.

4.3. Applicaticn Fee.

4.3.a. Each applicant shall pay an applicaticn fee in
accordante with this section. The fee is to be submitted at the
time the application is filed in the forxm of a check payable to
the Voluntary Retiediation Administrative Fund.

4.3.b. Should the applicant withdraw the application
at anytime prior to the determinatiocn of eligibility by the
director, the applicant shall receilve a refund of one-halif
application fée paid. ' . '

the
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4.,3.¢c. If the director rejects the application and
applicant dces not re-submit a revised applicaticn within 25
days, the director shall refund one-half the application fee
within 30 days of the rejection of the application.

4.3.4. _The application fee to be paid shall be
calculated based upon the points assigned to the property using
the following criteria:. . -

4.3.d.1. S8Slze of Property. The total sguare feet
of surface area of the property to be covered by the application,
rounded to the nearest 1,000 square feet. For properties less
than 1 acre, the assigned pcoints are 10; for properties of one

acre or more& but less than 5 acres, the assigned points are 20;
for properties ©f 5 acres oxr more, the assigned points are 30;

4.3.d.2. Years of Operaticn. The number of vears
that the propexty was operated for any non-residential activity.
Partial Yyears of operation should be treated as complete years of
operation. For . properties operated 10 years or less, the
assigned points are 10; for properties operated more than 10
vears but less than 20, the assigned points are 20; and for
properties oprsErated 20 yeéars or more, the assigned points are 30.

4.,3.d4.3. B8IC Code.. Using the Standard Industrial
Classification published by the U.S. Department of Commerce as it
avplies to the avtivities that have been conducted on the
property, 1f the property falls within SIC Codes 26 (Faper and
Allied Products), 28 (Chemicals and Allied Products), 28
(Petrcleum Refining), 20 (Rubber and Miscellaneous Products), 31
(Leather and Leather Products), 33 (Primary Metals), 34
(Fabricated Metal Products), 35 (Industrial and Commercial
Machinery), 36 {(Electronic and Other Electrical Eguipment), 37
(Transportfation Eguipment), 238 (Measuring, Analyzing and
Controclling Eguipment); or 3§ (Miscellaneous Manufacturing), the
assigned points are 30; if the proparty falls within SIC Codes 10
through 14 (Mining), 20 (Food), 21 (Tobacco Products), 22
(Textiles), 24 (Lumber and ﬁgbdfproducté except Furniture), 27
(Printing and Publisghing), 32 (Stone, Clay, Glass and Concrete),
46 (Pipelines), or 49 (Electric, Gas and Sanitary Services), the
assigned points are 20, and if the property falls within any
other 8IC Code, the assigned points are 10. If any activity
falls in more than cne of these groupings, the category which
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results in the greatest number of peints being assigned shall be
used;

£,3.4.4. Feor any of these criteria, if the
correct. category is not known, the category resulting in the
greatest number of points shall be_ assumed to apply;

4.3.d.5. BREpplying the criteria described above,
where the total number of voints is 20 or 40, the application f=e
shall ke 81,000; 50 or 60, the application fes shall be S53,000;
and 70, 80 or 90, the application fee shall be $5,000; and

4.3.4d.6. If the application covers 2 or more non-
contiguous locaticns, the application fee shall ke 85,000, -
provided that the locaticns under consideraticn display similar
contaminant profiles and similar surface and subsurface =
characteristics. 8imilar .surface/subsurface characteristics
shall he construed to be limited to upland, riparian/wetland,
karst or other similar land forms as approved by the director.
If zny of the individual lodations includes a suriace area _ T
reater than 2 acres, a separate application and fee must be ) I
submitted fZor that site.

te]

4.4, Confidentiality. -- Information obtained by the
division pursuant to this rule shall be available to the public
unless the director certifies such information to be
confidential. The director may make such certification where any
person shows, to the satisfaction-of the director, that the ~
information or parts therecf, if made public, would divuige o
methods, processes or activities entitled to protection as trade
secrets.

4.5. Action on Application. -- The director shall act
upont all applicaticns within 45 days of receipt, unless an
extensicon of time is mutually agreed upon between the director -
and. the applicant, and confirmed in writing. '

§60-3-5, Licensed Remediatlion S8pecialists.

Licensed Remediation B

Fh

5.1L. Profegsicnal Responsibilities ¢
Specialiste. - .
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5.1.a. Any individuzl who wishes to practice as a
licenged remediation specialist in the state of West Virginia
must hold a valid remediation specialist license. . Each
individual shall have the burden of demonstrating to the
directox’s satisfaction that he or she meets the recuirements for

licensing.

5.1.b. It is the licensed remediation specialist’s
duty to protect the safety, health and welfare of the public in
the performance of his or her professicnal duties. If he or she
is unable to meet this duty, the licensed remediation specialist
may eithex sever the relaticnship with the client or employer or
refuse professicnal responsibility for the work plan, report or .
design. If the relaticonship i1s severed, the applicant shall
notify the divisicon within 72 hours c¢f the severing of the
relationship Specific areas of profegsicnal responsibility are as
follows: : T

5.1.b.1. The licensed remediztion specizlist is
responsible for any release of contaminants during remediaticn
activities undertaken pursuant to and contemplated in the
approved remediation agreement, work plans or repcrts. The act
of meving contaminants within a sgite in tha course of remediation -
activities shall not be considered to be a release;

5.1.b.2. Where a release of contaminants in excess
of those identified in the work plan occurs at the site durin
remediaticon activities, the licensed remediation specialist shall
immediately notify the division unless the release does not
exceed reportable guantities found in 40 CFR Part 302;

5.1.b.3. A licensed remediation specialist shall
only perform_assignments for which the speclalist 1s gqualified by
training and experience in those specific techniczl fields;

5.1.kb.4. A licensed remediation specialist shall
be objective in work plans, reports and opinions and avoid any
conflict of interest with emplover, clients and suppliers;

5.1.b.5. A licensed remsdiation specialist shall

not solicit .oxr accept gratuities, directly or indirectly from
contractors, agents or other parties dealing directly with the
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employer or client in regard to professional services being
performed gt the work site;

5.1.&.6. A licensed remediation specialist sghall
not accept any type of bribe; falsify or permit misrepresentation
of professional gualifications; intentiomnally provide false
information to the director; or knowingly assoclate with one who
is engaging in business or professional practices cof £firaudulent
cr dishonest nature; and

5.1.b.7. & licensed remediation speoizlist shall
not charge any special fees above usual and Cﬁétomary
professional rates for being licensed.

£.1.c., The director may revoke a license; suspend a
license for not more than five years; or impose lesser sanctions
as appropridte for acts or omissions in viclations of this rule .
or W. Va. Ccde §22-22. )

$.2. @Application for licengure. -- Any individual who
wishes to obtain a license to practice as a licensed remediation
gpecialist must submit a complete and_ accurate application to the
director on forms supbplied by the directer. An application fee,
as specified in Table 50-3A of this rule, shall be submitted with
the application. In order to gualify for the licensed
remediaticn specialist examinaticn, the applicant must
demonstrate to the director that the following eligibility
regquirements -nave bsen met:

.

1
.

i

5.2.a. Minimum Education Regquirements: All
individuals applying for a license shall meet the regquirements of
cne of the fdllowing tracks: . -

5.2.a.1. Standard Track: The individual has
ezrned a baccalaureate, masters, or doctorate degree from an
accredited educaticnal institution in one of the fcllowing areszs:
biology, chemistry, =arth sciences, environmental sciences,
ceoclogy, hydrogeclogy, microhiology, soil sciences, toxicology,
selentific subdisciplines of public health, risk assessment, cor
hazardous waste management, engineering, or in a curriculum
determined to be equivalent by the directecr. -The charter or
accreditation of the recognized educational institution must have
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been effective as of the date the individual’s degree(s) was
granted; or : o o

5.2.a.2. Alternative Track: The individual has
earned at least a high school divloma, but ddes not meet the
regquirements for the standard track.

5.2.b., Minimum Experience Regquirements: Zach
individual shall demonstxate Lo the director’s satisfaction that
he. or she meets the reguirements for relevant profesgional
experience. Qualifying relevant professional experisnce must be
work of a professional grade and character that indicates the
individual is competent to perform professicnal services pursuant
Lo the requirements of the Act. -

5.2.b.1. Relevang professional experience shall
include, at a mifimum, practical knowledge of the following:

5.2.b.1.A. Remediation activities;
5.2.k.1.B. Procedures necegsary to remediate
E.2.b.1.C. Management of contaminants at =a
site, including, but not limited to: ' '
5.2:b.1.C.1. Site investigation;

5.2.0.1.C.2.. Health and safety
protoccl; and . o ' .

£.2.b.1.C.3. Quality assurance. _
5.2.».1.D. Feasibility studies; and
£.2.b.1.E. Reredial design.
5.2.b.2. Standard Track: The individual must

have six yvears of relevant professional experience, one of which
is suverviscry or project management related.
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5.2.b.3. Alternative Track: The individual must
have ten years of relevant professional experience, one of which
is supervisory or project management related.

£.2.b.4. In addition to the practical knowledge
criteria pursuant to paragraph 5.2.h.1 of this rule, the director
will also consider the following criteria in evaluating whether
an individual’s vemediation and practical experience, considered
both individually and collectively, constitute sufficient , -
relevant prcfessional experience: . -

5.2.b.4.A. Prcificiency;

5.2.2.4.B. Broad knowledge of the wvarious -
remedliation technologies;

£.2.b.4.C2. Number of individuals and
disciplines of other professionals supervised or cocordinated;

5.2.b.4.D. Durdtion of employment;

2.b.4.E. Nature of work performad
(including, but not linited to, whether such experience includes
woxrk at sites where subsurface investigations have cccurred); and

5.2.b.4.F. Any other factors the director
deems relevant. B :

5.2.b.5. The individual applying for licensing
shall also provide the director with three professicnal
referencas, céach of which, at z minimum, addreszsz the individual’s
range of practical knowledge #hd préfessional experience with ..
regard to providing professiconal services under the act. _ .

5.2.b.6. Work perfdrmed during a veriod of full-
time undergraduate study at an educational institution is
congldered part of the educational program and is not congidered
acceptable professional experience; provided, however, that th
director may accept work performed for psriods of at least. two S
and cne half consecutive months per calendar year when not
enrolled as a full-time student, during, or incidental to,
undergraduate education as zelevart professional experience if
the individual did not receive college credits for that work. -
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5.2.¢. Credits: Individuals who have earmed degrees
from recognized educational institutions in additicn to those
required to meet the minimum educational requirements set forth
in 5.2.a. may reguest that the director credit some or all of
that additional education toward the regquirements for relevant ~
professional experience in accordance with the following:

5.2.¢.1.” Standard Track: OCne vear credit for
each master’'s degree, and two years credit for a doctorats
degree, 1f the degrees are from a_recognized educational
institution in one of the academic areas identified in 5.2.a.1

5.2.¢c.2. Alternative Track: One-half vear credit
for each assoclate’s degree in one of the academic aress
identified in 5.2.z.1; and -~

5.2.¢.3. The director will grant to an individuzl .
up to two yvears maximum credit for additional educaticn under the
Standard Track; or up to one year maximum credit for additicnal
educaticn under the Alternate Track.

5.3. Licensing Examination: The directer shall be
responsible for implementing the following reguirements, at a

minimum, of the licensed remediation specialist examination:

.3.a. Frequency and Scheduling: The director shall

admipister a licensing examination at least every six months to
all individuals who. have met the requirements for licensure.
Examinations shall be held at the time(s) and locaticnis) set by

the director. The director shall provide public notice at least
15 days prior to the application due date for the next schaduled
examination;

5.3.b. Examination Format/Content: Examinations shall _

test the individual’s overall regulatory understanding, and

overall technical understahding. Overall regulatory -
understanding means an understanding of the relevant West
Virginia Division of Envircnmental Protecticon regulations and
related written pelicies and Federal envircnmental reguTatlops.
Overall techplcal understandlng means demenstrating an
understanding of basic concepts and methods in those scientific

and technical ;lelds related to aSSessmenL, contazinment, and
remadiation actions; R )
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5.3.c. The director shall prepare the licensing
exanination; o ’

5.3.4. The director shall initially develeop a minimum
of three separate examinations. No single examination shall be
repeated until the other fwo examinations have been given;

5.3.e. ZAfter any of the individual examinations have
been used twice, the director shall prepars a minimum of three
new examinations; )

5.3.L. An individual may take an examination only if
the applicable examination fee established by the director _has
been paild. The examination fee, as specified in Table 60-34 of .
this rule, shall be submitted after an applicant’s eligibility to |
take the exam has been confirmed with the application. Pavment
shall be made inm full by check or money order payable to the West
Virginia Division_of Environmental Protection. The examination
fee iz non-refundable, except in the following circumstances:

5.3.£.1. An individual whose failure to appear
for the examination is found, by the director, to be due. to
circumstances beyond the individual’s reasonable control, shall -
receive a refund or may request that the application be held open
until the individual can take a subsegquent examination that
occurs within two years of the date the direscteor approved the S-S
individual’s written application.

5.3.¢. Examination Procedures and Rules: Each
individual shall presert some form of photographic identification
prior to taking the test. The director shall identify whether he
or she may use amy books, notes, memoranda, scratch paper, non-
programmable calculators, or other matexials during the
examination., No individual gy discuss the examination or other
procedures, and no individual mav make copies of the examination; -

5.3.h. The director shall establish the passing score
pricr to administering the examination;

5.3.1. Examination Results: The director shall grade
the examinations, and the results shall bhe mailed to each
individual within 30 days of the examination. The examination
paperg will not ke retuined to the individual;
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5.3.3j. Reapplication for Examination: Individuals who -
fail to achieve a passing scoxe on the sexamination. mayv take a -
subsequent examination subject to the feollowing proceédures:

5.3.7.17 An individual shall be allowed to take a
subsequent examination that is scheduled to occur on a date not
more than twoe years after the date the director approved the
individual’s written application, upon receipt by the diractor of
the following items: - )

5.3.3.1.5. 2 letter stating the individual’'s
intention to take the subseguent examinaticn; and

5.3.5.1.B. The appropriate examinaticn fee;

5.3.3.2. Individuald who seek to taks a ' B
subsequent examination that is scheduled f£or a-date that is
greater than twe years after the date the director approved the
individual’s written application must submit the following:
£.3.j.2.2A. Licehsing application as per the L
procaedures get forxth.in 5.2; aad ) B

5.3.7.2.8B, The full agplication fee describesd
in 5.2 prior to tazking thHe eXamination. '

£5.3.k. Wailver of Examinaticn. -- If an individual
reguests a waiver of the examination for licensure == a
Remediaticn Specialist, the application shall include any and all
informaticn that the applicant desires to bs considersd includin
but not limited to relevant licenses and certificatiohs. The
director may isgue a one time walver of the examination for the
purpose of submitting an application for a Veoluntary Remediation
Agreement. This walver shall only be valid for s$ix months after
the effective date of the rule. No remediation workplan shall be
implemented unless and until the Remediation Specialist has
passed the examinaticn. HoWwevaer, to be eligible for a waiver,
these individuals shall meet all other regquirements for
licensing, including, but not limited to, education, relevant
professicnal experience, and practical knowledge;
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E.3.k.1. &n examination fze must be submitted
regardless of whether the applicant is requesting a waiver of the
examination. ,ﬁ

5.3.1. Reciprocity. A licensed remediation specialist
in another state may be licensed as a remediation specialist in
West Virginia without examination provided that the licensing
state recognizes West Virginiz licensure.

E.3.1.1. An examinatleon fee must be submittad
regardless of whether reciprocity applies.

5.4. License renewal.

5.4.a. A licensed remediation specizlist in good
standing may have his/her license renewed every two years. A4
renewal application f£iled in accordance with all appropriate time
frames which includes the appropriate license renewal fee found
in Table 60-34 will be considered a complete renewal application.
A renewal application shall include evidence of continuin
education in the envirommental remediation field. Such evidence
may include two education credits from a US EPA-approved course
or any other—equivalent experlence. acceptable to the director.

5.4.1». The director will provide a license renewal
notice ‘to the licensed remediation specialist 90 days prior o
his or her license expiration. Any individual who falls to renew
their licensge mayv not continue to practice as a licensed
remediation specialist after the day of license expiration. Any
indivicdual who fails to renew their license within 30 days of the
expiration must reapply for examinaticon and is subject to ths
same requirements as a new applicant.

5.4.c. An individual who has completed in a timely
manner all of the license renewal requirements will receive a
renewed license and may continue to practice as a licensed
remediation specialist prior to receiving the renewed licenss by
registerad mail.

5.4.d. Where there hasg been an application timely £iled
for renewal of a license and the director determinesg that grounds
exist for non-renewal of the license, the director shall follow
the same procedurs for suspension or revecation of licenses in
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subsection 5.5 of this rule and, pending a final decision by the
director on such renewal, the license zhall remain in effect.

5.5. Suspension and Revocation of Licenses. The provisiodns =
set fokth in this subsection sghall be in addition to and shall '
not limit the procedures regarxrding enforcement orders con;alned

in W. Va. Code §22-22-12.

5.5.a. Criteria for suspension or revocation of
license. A license issued to a licensed remediation specialist —
may be suspended or revoked for the following reasons: ’
5.5.a.1. Feor fraud by the licensad remediation
specialist in the license application process;

5.5.a2.2. For £F3ud cr inténtional
misrepresgrtation by the licensed remediation specialist in the
performance of any work required in a work plan or vursuant to a
voluntary remediation agreement;

5.5.a.3. For any act by the lﬂcepsea remediation
specialist in viclation of thig rule; or :

£.5.a.4. Any circumstances that justify
revocation of a license under ths rule may also justify the non- = -
renewal of such license. -

5.5.b. Issuance c¢f Notice of Intent -- . If the

director finds that sufficient grounds exist to suspend or revoke
the license of a licensed remediation specialist, pricr to the _
suspension or revocatlon, the director shall notify the licensed
remediation specialist of the director’s intent to suspend or
revoke the license., The director shall provide the licensed
remediation specialist with a Notice of Intent to Suspend or
Revoke by certified mail, return receipt reguested. The Notice'
shall set forth the specific reasons for the proposed suspension
or revocation and shall state that the licensed remsdiation _
specialist may reguest an informal conference or a contegtad case
hearing as provided in Article 53 of. Chapter 29A of the West
Virginia Code on the proposed Buspension or revocation. The
purpose"ﬁf the informal conference and thé contested case hearing
1s to determine the rights, duties, interests and privilages of
the licensed remediation sgpecialist. The director may appoint an
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impartial hearing officer to conduct an informal conference or
contested case hearing. -

5.5.¢. "Reguest for Informal Conference or Contesgted -
Case Hearing. -- The licensed remediation specialist has 20
calendar days from the receipt of the notice to make a written
reqgquest for an informal conference or contested case hearing. A
raguest 1s deemed served the day it i1s depcsited in the United
States mail. Failure to respond will result in the imposition of
the proposed suspension or revocation. The licensged remediation
specialist shall have a right teo an informal confsrence prior to -
a formal hearing. The licensed remediation speciglist may
reguest an informal conference or a contested case hearing, but
the reguest fZor and holding of an informal conference does not
preclude the licensed remediation specialist from reguesting a-
.contested casge hearing F0170w1ng the d153051;10n reached in the
informzl conference.

5.5.c.1. The issuance ¢f a notice of intent to
gsuspend or r&voke the license of a‘licenéed remediztion
specialist shall not prevent the licensed remediation specialist
from rendering services under the voluntary remediation program
pending a final decision from the director fellowing an informal
confererice and, 1f requested, a contested casze hearing.

5.5.d. In all prcceedings under this section, the
licensed rethediation specialist may be represented by counsel.
All notice required by this rule shall be sent to counsel in the
same manner as is required to be provided to the licenszed
remediation sgpecialist.

5.5.e. Informal conference. -- If an informal
conference is reguested within the thirty day period, the
director shall schedule the conference to be held within 30 days
in accordance with the following reguirements:

5.5.e.1. The director shall notify the licensed
remediation specialist and the primary representative of the
Division cf Envircnmental Proteciion who was involved in the
decision to suspend or revoke the licensed remediation
specialist’s license of the time and place of the infoimal
conference. In scheduling the location of the informal
conference, the compliance cfficer shall consider the location of —
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the licensed remediation specialist’s business and any particular
sites that may have given rise to the decigion to revoke or

suspend;

5.5.e.2. The director shall notify the licensed
remediation specialist of the informal confersnce at least 15 _
calendar days prior to the date of the informdl confererce; and - -

5.5.2.3. The director may continue the informal
conference upon the agreement of the licensed remediation
specialist or for good cause shown. ‘

5.5.£. Informal Conference Procedures. _an informal’
conference, as provided by these regulations, is intended to be
an informal discussion of the facts which gave risze to the
issuance of the decision to suspend or Fevoke a license. The .
director shall conduct the conference in the following mannex:

5.5.£.1. The director shall be guided by, but _
need not strictly apply, the West Virginia Rules of Civil —
Procedure and Weit Virginia Rules of Evidence:;

5.5.£.2. A record of the informal donference is
not reguired but any party mav request that a record be made at
that party's expense. Any other party to the conference may
obtain copies of the record at his expense;

5.5.£.3. During an informal confsarence the
licensed remedidtion specialist may submit to the director any
evidence or demonstration of mitigating circumstances as to why
the director should alter the decision to suspend or revoke the
license; and - ' ' ' '

5.5.£.4. At any review proceedings which may
occur later, no evidence asg to any oral statement made by one
party at the informal conference may be introduced as evidence by
another party, nor may any statement be used to impeach a
witness, unless the statement is or was available as competent
evidence independent of its introduction during the informal
conference. o o i '

E.€. Written Decision.
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5.6.a. If the licensed remediation specialist and the -
diresctor are able to reach an agreement, the director shall
prepare a written decision sigmed by the licensed remediation
specidlist and the director 1mplement1ng Lhe decigion resached in

the informal conferernce. S -

5.6.0. If the licensed remediation specialist and the
director are unable to resach an agreement, within 20 calendar -
days folleowing the informal conference, the director shall issue
and furnish to the licensed remediaticn specialist a written
decision affirming, modifying or dismissing the initial proposal
to.suspend oxr revoke the license and give the specific reasons
for the decisicn. The notice of decision by the director shall
be sent to the licensed remediation specialist by certified mail
return receipt reguested.

5.6.¢. Within 30 calendar days of the receipt of the
Girector’s written decision, the licensed remediation specialist
may demand a formal hearing as provided herein to determine the
rights and privileges of the licensed remadiation specialist.
The licensed remediation specialist must serve a reguest in
writing upon the director within 30 days of recéipt of the
written decision. A reguest is déemed served on the day it is -
deposited in the United States mail. Failure to reguest a formal
hearing orn the written decision within the time specified shall

cause the decision to become a final unappealable order of the
director. B — ’

5.7. Contested Cases, Right to a Formal Hzaring. As set . _
forth above, within thirty (30) calendar days after notification
of a written decision rendered as & result of an informal
conference, the licensed remediation gpecialist may reguest a
formal hearing before the director in accordance with the
Administrative Procedures Act, W.Va. Code §2%A-5-1 et seg. If.
requested the director shall g?ant the reguest and schedule a
contested case hearing. .

5.8. Appeals. 2An gppeal from any final order or ruling
entered in a coritested case in accordance with these regulations
shall be to the Circuit Court ©f Kanawha County in accordance
with the provisicns of the Administrative Procedures Act, W.Va.
Cocde §529A-5-1 et. seg. '
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5.9. BRlternative Procedure. When imminent or substantial
harm is threatened or posed at a voluntary remediation site whicn
in the director’s opinion is attributable to the negligence or
incompetence. of the licensed remediation specialist at the Slte,
the director may, in lieu of the Notice of Intent undsx
subdivision 5.5.b. of. thig Ffule, issue an crder in accordance
with W. Va. Code 8§22-22-12{aj (1). If a request fZor '
reconsideration is filed as provided in W. Va. Code §22-22- 12(b)
the director shall conduct a contested case hearing within ten
daye of the filing of such reguest.

§60-3-6. Voluntary Remediation Agreement.

§.1. Any person whe desires to participate in the voluntary
remediation program shall execute a voluntary remediation
agreement with the dlrector of the Pivision of Environmental
Protection. The agreements contained in Appendix &60-3A and 60- BB
meat _the requirements of this section. Additicnal provisions and
modifications congigtent with this rule may ke agreed to by the
applicant and the director. Except as provided in subsection 6.
of this rule, the Voluntary Remediation Agreement shall provide
for the following: -

6.2.a. The services of a licensed remediation
specialist £or the supervision of all activities described in the
agreement, including the supervision of remediation contractors;

£.1.kb., The recovery of all reasonable costs incurred
by the Division of Environmental Protection attributable to the
implementation of the agreement in excess of fees sgubmitted with
the permit application. Reccverable costs shall include the

following: S hE -

&.1.b.2. . Costs incurred in review and oveY51ght
of work plans and reports submitted pursuant to the agrsement;

£.1.b.2. Costs incurred as the result of field
activities attributable to the agresement;

§.1.k.3. Such other costs incurred ky the

Divisien of Environmental Protection in implementing and
overseeing activitieg under the agresmsnt;
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5.1.b.4. BAll reccoverable costs shall be billed
against any deposit and subsegquently by separate inveoice; and

£.1.2.5. Recoverable costs shall be determined by
the number of hours worked under the agreement by each primary
employee multiplied by 2.5 times the hourly rate of each such
employee and then adding the direct expenses incurred by each
such emplovee. . ’

6.1.c. A schedule for the payment of recoverable

costs;

6.1.d. A descripticn cf any work plan or report that
ig to be gsubmitited under the agreement for review by the
director, including the final report which shall provide zall
information necessary to verify that all work contemplated by the
agreement has been completed: provided, however, that at the
discretion of the applicant, work plans describing the work to. ke
perforned at the site may be submitted for approval by the
director with the execution of the agreement;

§.1.e. The identification of appropriate tasks,
deliverables and schedules for the. submission of any work plansg
and other deliverables and for the performance of the
remediation; A

6.1.£. A listing of all environmental statutes and
rules for which compliance is mandated;

§.1.g. A listing of the technical standards as
determined in the guidance document to be_applied in evaluating
the site assessment, the work plans and reports, with reference
to the proposed future land use tc be achieved;

5.1.h. A listing of the applicable standards to be
achieved at the site;

€.1.1i. Where applicable, a description of any
engineering ©F instituticnal contrels and any land use covenant
to be imposed for the property; '
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6.1.3. The recpsning of the voluntary remediation

agreement upon consent. of the.parties or the cccurrence of cné or
more of the conditions described in secticon 16 of the Act;

£.1.%. The medification ©f the voluntary remediation
zgresment upon the dgreement oFf the parties; and

6€.1.1. Field adjustments which achieve equal
perfcrmance mayv ke implemented by the licenséd remediation
specialist provided he or she nolifies the division within 15
davys. ' oo I

£.2. The voluntary agreement shall recognize the rignt cof
the applicant to terminate the agreement, in its sole discretion,
upon 15 days advance written notice of termination teo the
Division of Environmental Protection and shall include provisions
for the recovery of costs incurred by the Division of
Environmental Protection befcore thé notice of termination is

isgued. . : —

£§.3. The voluntary remediation agreement may provide a
mechanigm for alternate dispute resolution betwsen the parties to
the agreement, including, but not limited to arbitration or -
mediation of any disputes under the agreement.

6.4 TFor a site where The applicant intends to demonstrate -
that the gite meets all applicable standards without further
remadiation, in lieu ¢f the requirements of subsection §.1 of
this rule, the veluntary remediation agreement shall provide for
the following: - -

6.4.a. The paymeént of an agreed sum to cover all
reasomable costs incurred by the Division of Envircnmental
Protection attributakle to the agreement Iin excegs of fees
submitted with the permit application;

6.4.b. A listing of all environmental statutes and
rules for which compliance is mandated;

6.4.c. A listing of the technical standards as
determined in the guidance Hocument that are applied in
evaluating the site azsessment with reference to the propesed
future land use to be achieved;
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€.4.4. A listing of the applicable standards to be
achieved at the gite;

§.4.e. The reopening of the agreement upon the
occurrence of one or more ¢f the conditions described in section
16 ¢f this rule; and

6.4.f. Where applicable, a description of any
engineering or instituticnal controls and any land use covenant
to be_imposed for the property.

£.5. The veoluntary remediation agresment shall reflect the
director’s determination of eligibility in acccrdance with
gaction 3 of _thisg rule. : ' L

§.5. At the discretion of the applicant, the voluntary
remediation agreement may address all or only a porticn of a
gite. At the discretioch of the directcor the veluntary
remediation agreement may cover twoe or more nen-contigucus sites;
provided thaif the sitesg display similar contaminant preofileg and
gimilar sgurface and subsurface characteristics. Similar surface
and subsurface characteristics shall bs construed tc be limited
te upland, riparian/wetland, karst cor other similar land forms as B
approved by the director. ' '

6§.7. Where the applicant isg a perscon cther than the current
owner of the_gite, and the voluntary remediatlon agreement
contemplates the_imposition of a land use covenant as provided in
section 13 of this rule, the agreement shall have appended to it
a provigion signed by the current ocwner (s} of the site n -
authorizing and agreeing to cocperate in the execution and filing
of a land use covenant in accordance with the voluntary
remediation agreement.

£.8. Upon execution of the voluntary remediation agreement
by the parties, the director shall not initiate any enforcement -~
action against the applicant or any verson described in section Ce—
18 of the Act fox the contamination that 1s the subject of the
agreemant, unless there is an imminent threat to the public.
Upon f£inzl adoption of this rule, the director intends to issue a
pelicy statement to the effect that no enforcement action shall
be initizted zgainst any applicant from the time the application
iz filed until the voluntary remediation agreement i1s signed so oo




long as the applicant acts in good faith to negotiate a
reascnabls agreement.

6€.9. At the applicant’s discretion, he or she may in the
interest of minimizing environmental contaminaticon and promoting
effective cleanups, begin cleanup of soil and groundwater before
the -voluntary remediation agreement is approved vrovided that he
cr she netifies the director.

§60-3-7. Public Involvement/Public Notificatilon. -- Except to the
extent incorporated by reference in subdivision 7.12.b, the
regquirements of subsections 7.1 through 7.8 cf this secticn shall
apply only to brownfield applicants as that term is defined in
section 2 of this rule. Thes provisions of subsections 7.9
through 7.12 of this section shall be applicable only to
applicants who are not brownfield applicants.

*

7.1. ©Notice of Intent to Remediate. -- All brownfield
applicants shall file a Notice cof Intent to Remediate a
brownileld site with the director. The notice ghall be part of
and filed with the applicaticn to perform a brownfield

remediation, o

7.1l.a. The Notice of Intent t£o Remediate shall contain, -
to the extent known, the following:

7.1.a.i., The name and business address of the

brownfield applicant, including street address or routé number;

7.1.a.2. Geogrdphic location of site and any name
by which the site is locally known;

7.1.a.3. Current and former uses of site;
7.1.2.4. Prceposad future use of site;

7.1.a.5. Present and suspected contaminants on
gite; T

7.1.a.6, Proéposed methods to remediate the site;

7.1.a.7. Proposed metheds teo contrel pessibkble
health exposure;




7.1.2.8. Location address of where interezted

persons may review the notice;

7.1.a.%. Name, address and telephone number of
brownfield applicant contact, for questﬂons Zrom ln;e*esLed
individuszsls; and -

7.1.2.10. Name, address and telephone number of
Division of Environmental Protection contact where comments and . o
questions can be received. . . -

7.2. Divizion of Environmental Protection Notice to the
Public. ) - ) '

7.2.a. Upon receipt of a Notice of Intent to Remediate,
the Division of Environmental Protection shall publish a summary
of the notice in a Divisicon <of Environmental Protection
publication of general circulation. Information contained in the
gummary shall meet the requirementis set forth in subsection 7.1
of this rule. : T o

7.2.b. The summary also shall include infcrmation on
the public’s right under the Voluntary Remediation and
Redevelopment. Act to become involved in the development of the
remediation and reuse plans for the site.

7.2.¢. The Division of Environmental Pretection shall
issue a news release summarizing the Notice. The news relaase
shall be sent to media outlets serving the gene?al area where the
remediation is proposed.

7.2.4, The Division of EnviroBmental FProtection also
may post the Notice and information regquired under this ssaction
cnn the Division of Envircrnmenial Protection’s Internet Websire.

7.3. Notice to.Governmental Agencies.
7.3.a. Upon Trecelipt of a Notice of Intent to Remediate,
the director shall notify the municipality and the county

commission where the site is located.

7.3.b. Notice shall be issued to the county and/or ) -
municipal land use agency, o7z the area’s Regicnal Planning and

\¥5)
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Development Council created under anpper 8 Article 25 o

the -

West Virginia Cods.

7.3.¢. Notice may be issued to the U.S. Envircnmental
Protection Agency, U.8. Army Corps of Engineers, state Bureau for
Public Health and other.state or faderal agencies that may have
an interest in the remediation prcject. -

7.3.d. The director shall notify the government
agencies identified in this section of the Division of
Envzronmep;al Probecblon s final decisicn on a Certificate of
Compléetion. '

7.4. Notice of Intent to Remedlate Comment Period and
Information. Meeting. .

7.4.2. The director shall require a 30-day comment
reriod and information meeting on all Brownfield Notices of
Intent teo Remediate filed with the Division of Environmental
Protection. Costs incurred under this section shall be paid by
the brownfield applicant.

4.p. To notify the pubklic of the start of the 30-day
comment period, the brownfield applicant shall:

.b.1, Erect a sign on the proposad orowpfﬂeld
site informing the community the site is being considered for
participation in the state's brownfield program, under the _ T
Voluntary Remadiation and Redevelopment Act;

7.4.5.2. The sign must be placed on the property
so it is clearly visible and legible, and shall be, at a minimum,
three feet by four feet;

.b.3. The sign shall state: "This site is under -
consideration for enVLronmenual cTeanup and participation in the
state's browniield program under the Voluntary Remediation and
Redevelopment Act;"

7.4.b.4. The sign shall include the telephone
numker and addresg of the Division of Environmental Erdtection's
brownfield office;
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7.4.b.5. Publish a commercial box advertisement in

a local newspaper ¢f general circulation in the county where the
brownfield remediaticn is proposed once a week for four
congecutive weeks; -

7.4.b.6. The advertisement shall be, at a minimum,
four inches by four inches; '

7.4.p.7. The advertisement shall contain
information as set forth in subsection 7.1 of this rule, plus the
time, date and location of the information meeting;

7.4.b.8. The browniield applicant shall send a
copy ©of the advertisement to the municipality and the county
commission, the county and/or municipal land use agency, or the
area’s Regional Planning and Development Council created under
Chapter 8, Article 25 of the West Virginia Code;

7.4.b.5. The Divizion of Envirconmental Protection
shall drait the advertisement and send it to the brownfield
applicant for publication; and

7.4.0.10. The brownfield applicant sghall submit
certified and notarized proof of publication to the Division of
publication date. The cextification of publicaticon shall be made
rart of the final brownfield remediation agreement file..

7.4.c. The information meeting is to occur by day 21 of
the 30-day comment period, provided that az minimum of 15 days
notice is given for such meeting. The information meeting shall
addregs how remediation issues are applied to the site, site risk
issues including key risk assessment assumpticns, uncertainties,
populations considered, the context of site risk tc other risks,
and how the remedy will address site risks.

7.4.d. The information meeting for the purpose of
informing the public shall occur in the community where the ‘ .
proposed brownfield remediation is to occur.
7.5. Public Inspection of Brownfield Neotice of Intent to .-

Remediats.
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7.5.a. A Brownfield Notice of Intent to Remediate £filed
with the Division of Environméntal'?;ptection shall be avallable . -
for public inspection and cooying. - . -

7.5.b. The Notice shall be available upon rsguest at
the Division of Envircnmental Protecticon’s Cffice of Waste -
Managemsnt in Charleston, and in the municipal and/or county
commission cffices where the remediation is proposed. Copies of T
the Notice also mav be placed in the county library.

7.6. Requast to Participate in Remediaticn and Reuse
Planning, -

7.6.a. Any person may ask Lo-bke involved in the
develovment of a brownfield remediation and reuse plan.

7.6.b. Requests to participate in a browniield .
remedliation and reuse plan shall be made in writing to the
director during the 30-day comment period. _ ,

7.6.c. Bach person whe files a request may participate - .
» the development of the remediation and reuge plan, in person
by representative:

0 -
Bt

7.7. Brownfield Public Involvement Plan.

7.7.a. The brownfield zpplicant shall establish a
Public In¥olvement Plan if requested by the public, county,
municipality, or the director.

7.7.b. The brownfield applicant, in consultation with
the persons regquesting to be inveolved in the remediaztion and .
reuse. of a brownfield site, shall develop a Public Involvement
Plan within 30 days of receiving notice from the director that a
regquest to participate, as provided in subsectiocn 7.6 of this
rule, -has been received. ) ' '

7.7.c. The brownfield applicant shall submit the Public
Involvement Plan to the director for his/her review and approval
prior to its implemsntaticn.

7.7.4. The Public. Invelvement Plan shall include, T
but iz not limited to: ' B
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7.7.d.1. Provisiong for further meetings in the
community; and '

7.7.4.2. Cpportunities for participants to review

the vocluntary agreement before it is finalized and accepted by
the director. . _ ST

7.7.2. .. The director shall consider comments from
participants and the brownfield applicant’s respoilses tO comments
regarding the voluntary agreement, work plans, and reports before
deciding whether to approve the submission.

7.7.%. Means of communicating with a community, may
include, but_is not limited to:

. 7.7.£.1. Brownfield applicant point-of-contact

with public; . , , .

7.7.£.2. Establish and maintain mailling and
telephone list of interssted individuals;

7.7.£.3. Newsletter:;

7.7.f.4 Doorstep notice to residents and
businesses; ' -

7.7.f.5. Newspaper, radic, and televisgion
advertisements;

7.7.£.6. TNews releases to local media;

7.7.£.7. Prassntaticons to local civic
organizations; and .- - -

7.7.£.g. Citizén advisory panel. for development
of remediation and reuse plan. ' '

7.7.g. The Public Invclvement Plan shall remain in
effect until the Certificate of Completion is issued, or until
the browniield applicant withdraws from the brownfields program.




7.8. Technical Assistance. -- At any time during the life of
the Public Involvement Plan, the participants other than
brownfield applicants may petition the director for technical
assistance related to:

7.8.a. Review of site-related documents;

7.8.b. Explaining technical informaticn to panel
members; ‘

7.8.c. Translating technical information into language
undergtandable te non-technical persons;

7.8.d. Providing assistance in communicating the
concerns of the non-brownfield applicant members of the panel to
the appropriate persocns; or

7.8.e. Such other areas deemad approbpriate by the
director. -

7.8.e.1.. Upocn receilpt of such petition, the
director and the brownfield applicant, by mutual agreement, will
develop a technical assistance component te the Dublic
Involvement Plan. Comments from other participants shall be
considered in the development of such component. The applicant
shall be responsible for expenses incurred in this process.

7.2, Public Notice of Applicatiocns for Voluntary Remediation
Projects. -- Except for applications from brownfield applicants,
uccn receipt of an application to conduct a voluntary cleanup
under- the Act, the Division of Environmental Protection shall
publish a summary of the application in a Division of
Environmental Protection publication of general circulation.
Information contained in the summary shall include:

7.%.a. The name and business address of the applicant,
a s

including trest address or route numbar;

7.2.b. Ceographic location of site and/ocr, if one
exists, the locally uged name of the area;

7.9.¢., Current use of site;
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7.9.d4. Suspected contaminants on site;
7.9.2. Proposed metheds to clean up site;

7.9.f. Proposed methods to control possible health
SXpOoSUTre; - -

7.%.g. Locatlon address of where interested perscns may
review application;
.h. Name, address and telephone number of applicant
contact for guestions from interested individuals; and

7.%.1. Name, address and telephone number of Division
of Environmerntal Protectlon contact where- comments and questions

can be received. .. - - o

7.9.1.1. The Division oI Environmental Protection
shall issue a news release summarizing the applicaticn. The nesws
release shall be sent to media outlets serving the general aresa
where the remediation is proposed. :

7.10. Public Inspection of Voluntary Avnplication. -

7.10.a. A voluntary cleanup application filed with the
Division of Envircnmental Protection shall ke availakle for
inspection and copying by the public.

7.10.b. The agpplication shall be svailable upon reaguest
at the Division of Environmental Protection’s Cffice of Waste
Management in Charleston and in the municipal and/or county
commission offices where the remediation is proposed. Coples of
the application also may be placed in th 1@ county llnravy '

7.11. Public Involvement for Site Remediatilon Loans.

7.il.a. In the event an applicant to participate in the
voluntary remediation program becomes a brownfield applicant,
he/she shall be required to comply with subsections 7.4, 7.6,
7.7, and 7.8 of this rule. ; o -

7.12. Public Involvement/Public Netification in Development
of Remediaticon Goal.




7.12.a. In the development of remediation goals
pursuant to subdivisions 92.3.d and 9.4.a of this rule, the
director shall require a 30-day comment périod and information
meeting.

7.12.b. To notify the public of the start of the 20-day
comment period, the applicant shall comply with paragraphs
0.5; 7.4.b.6; 7.4 0.7 7.4.2.8; 7.4.b.9; 7.4.0.10; and
gsubdivisicns 7.4.c¢ and 7.4.4 of this rule.

7.322.c. The applicant shall respond to comments
received during the comment period and submit the responses to
the diresctor and any commenters.

7.12.d. The director shall review the comments and -
applicant's responses when making a decision. The director shall
notify the parties who provided comments during the comment
periocd of his/her decision.

§60-3-8. Risk Protocol.

This section establishes a risk protoceol for conduct of R
humam health and ecological risk asgssessments. It desgcribes
general reguirements for risk assessments and specific
ragulrements for baseline human health and ecological risk
assegsments, residual risk assessments, and application of
probabilistic risk assessment methods.

8.1. Geéneral Reqguirements for Risk Assessments. Risk -
asgesaments shall cdongider existing and reascnably anticipated
future human exposures and significant adversze effects to
ecclogical receptors of cbneerxn in dccordance with this rule.

8.1.z2. Risk assessments may be conducted using =ither
deterministic (single point wvalue) oxr. probabilistic risk
assessment methodologies as agreed to in the Voluntary
Remediation Agreement.

8.1.b. Rigk assessments, Lo the extent practicable,
shall considexr the range of probshilities of risks potentially
occurring, the range of size of populations likely to be exposed,
current and reasonakly anticipated future land and water uses,
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ns of uncertainties

and quantitative and/or qualitative descriptic
in accordance with subsectiocns 8.1 and 8.2 of this rule

8.1.¢. Appropriate sources of toxicity information
include any of the following: :

8.1.¢.1. Por human health risk assessments:

8.1.c.1.a, U.S8. EPA Intedrated Risk -
Information System (IRIS);

8.1.c.1.B. TU.8. EPA Health Effedts Summary
Tables (HEAST) ; '

8.1.c.1.C HEAST Alternative Method;

8.27.¢.1.D U.8. EPZ Superfund Health Risk
Technical Support Center (SHRTSC) provisional criteria;

8g.1.¢.1.E. ©Other U.S. EPA Documents
acceptable to.the director; - -

8.1.¢c.1.F. Other scientifically valid
sources of information as published in peer-reviewed scientific
literature, including but not limited to sources such as the
Agency for Teoxic Substances and Dlsease Reglstry g (ATSDR’s)
toxicological preofiles; and ]

8.1. c.l.G. Data develecped in accorxdance with
& peer-reviewed scientific testing protocol and approved by the
director. )

8.1.c.2. For ecologiczl risk assessments:
8.1l.¢c.2.A. U.S. EZA AQUIRE Data Basge;
8.1.¢.2.B. TU.S8. EPA IRIS Data Base;
8.1.¢.2.C. U.S. EPA HEAST Dats Base;
8.1.¢.2.D. TU.S. EPA ASTER Data Base;
8.1.¢.2.E. U.S8. EPA PHYTOTOX Data Base;
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8.1.c.2.F. U.S. EFA Terrestrial Toxicity
Data Base (TERRATOX);

8.1.¢.2.@., U.S8., Fish and Wildlife Service
Technical Reporis;

8.1.¢.2.E. Qak Ridge Nationzl Laboratory
Toxicclogical Benchmark Technical Reports;

£.1.¢.2.I. Other U.&. EPA documents
acceptable to the director;

8.1.¢.2.J. ATSDR Toxicclogical Profiles;

8.1.¢.2.8. Other pesr-reviewed techunical
publications; and '

8.1.c.2.L. Data develcoped in accordance with.
a peer-reviewed scilentific testing protccol and approved by the

director. == g

8.1.d. Rigk assessments may include the use of fate
and transrort wmodels subjecit. to director zpproval of the model
and the data to be used for the parameters specified in the

model. ’ ] ] -

8.1.d.1. The director shall insure that any fate
and transport model approved for use is capable of simulating
those. site conditions and cortaminant properties that might have
a significant impact on site-specific contaminant fate o
transport. . -

8§.1.4.2. Sensitivity analysses of models and data
used in model paramete¥s shall be included in risk assessments.
Sensitivity analvses shall be based on the range of conditions
which historically occurred at the site.

8.1.4.3. For models not included in division

guidance documents, a descriptidn shall be included in the risk
assessmancs.
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8.1.4.4. Where availzble, the division shall give
preference to the use of medels and data for which on-site
validaticn 1g demonstrated.
g8.1.2. The use 0f populaticn risk estimates in
additicn to individual zisk assessments iz providad for as
follows: -

£.1.e.1. For human health risk assesswments, risk
estimates ghall initizlly be made at the level of the individual.
A population-based risk assessment may be conducted where the
applicant determines it would be pracéticable and of assistance in
evaluating the appropriateness of the remedial action; and

B.L.e.,2, Por ecoleogical risk assessments, risk
eztimates shall be made: (I} at the individual level wherse any
endangered and threatened species 1s significantly impacted by
the proposed activities at the site; and (ii)} at the level of the
populaticn for all scclogical receptors of concern sxpesed to
contaminants at. the site.

8.2. Sampling protocel, data reguirements and sampling
methods. -- The applicant shall use aprrop¥ilate sampling
approaches and data gquality raguirements_ and statistical methods
as approved by the director to support the rlsk asgessment and
remedy seleaection process. - i} i

8.2.a. Characterizaticn cf site contamination. A
su:flc ent number of environmental media samples shall be
collected and analvzed as tce provide a reasonable
characterization of the nature and distribution of =ite
contaminants. The number and lccaticn of the samples to be
collected shall be of sufficient guantity and guality to
calculate the appropriate exposure polnt concentration as defined
in subparagraph 8.4.5.3.B and subdivision 8.5.c of this rule.

8.2.b. Media tc. be sampled. Samples shall be collected
and amalvzed from thoss media that are reasonably anticipated to
have been impacted frowm contaminants at the site, considering the
nature of the site operations and the nature of the contaminants
of poténtial concern at the site. -
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8.2.¢c. Contaminants for zanalyses. Not all samples
will need to be analyzed for the same contaminants. Samples
collected shall be analyzed for those contaminants that are
reagonably anticipated to be encountered, considering the nature
of the site operations and the nature of the substances used or
disposed of at the gite. B '

8§.2.d. Data validation. The guality of the analytical
data to be.used ghall be validated by review of at least ten
percent of the data or some other percentage agreed to by the
director in accordance with standard EPA protocols. Standard EPA
protocels for validation may need to be modified, with the
director’s approval, depending con the type of analyses performed
{e.g., Contract Laboratory Protocol or SW-846).

£.2.2, The following gtatigtical avprcach may be used
to demonstrate that a sample population is representative of a
largér population: the. 95th percentile upper confidence limit on
the m=arn or the maximum value of the site contaminanc
concentration data shall be & reasonable estimate of 2 plausible
upper-bound value for this contaminant. If a contaminant <¢an be
shown to have dissimilar distributions of concentrations in
different areas, then the areas should be subdivided. For
example “hot spots” may be.considered separately.

8.3. Quantification of cumulative risks posed by multiple
exposure pathways. (Reservead]
8.4. Baseline Human Health Risk Agsegsments (BHERA). A

BHERA may be used to provide a characterization of the risks to
human health posed by contaminants at the site, given a full
evaluation of site-specific conditions.

8.4.a. The BEHRA may be used either to:

8.4.a.1. Assess the need for remedial action
gongidering glte-specifiic conditions; or

8.4.a.2. Demonstrate the acceptablility of current
gite conditions with respect t¢ the remediation_ standards
specified in this zule. -




8.4.b. BHHRAs shall include, but are not limited to,
the following information: _ T

4.b.1. A conceptual site model showing -
contaminant sources, releass mechanisms, transport routes and
media, potential human receptor populations, and reasoconably
potential exposure scenarios based on current and reasopably
anticipatad land and water uses;

8.4.».2. Data . quality objectives for the human
health risk assessment based on the conceptuzl site model;

8.4.b.3. An exposure assesgsment that evaluates
the potential for and magnitude oI human exvosure, considerin

both the current and reasonably anticipated future land and waue?
uses at the site. An exposure agsessment shall include:

8.4.b.,3.A. An exposure pathway analysis
which identifies complete exposure pathways from contaminants Lo
receptcr poplulations shall be performed. The nature and extent of
gsite contamination, the presence or. absence of media that could
transport such site contamination, the presence or zbsence of-
receptor populations that could be exposed to the contamination,
and the likely exposure routes shall ke identified; and .

4.b.3.B. If, following the performance cof
the exposure pathway analysis, the pcotential exists for exposure
of receptor populations to site contaminants, the magnitude of
the exposure shall be quantified in accordance with division
guidance documents. At a minimum, expcsure levels that -
approximate an estimate of central tendency and reascnable upper
bound of the exposure distributicon shall ke developed. '

8.4.b.4. A toxicity analysis shall be performed
if the potential for human exposure to site contaminants is
identified and guantified in accordance with subparagraph
8.4.0.3.B of this rule. The toxicity analysis shall include a
summary of current information regarding the carcinocgenic and
nen-carcinogenic effects of the identified cémtaminants of
concern as well as current slope factors and reference doses from
the sources described in subdivision 8.1.¢ <of this rule.
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8.4.b.5. Risk Characterizaticn. If the potentizl
exists for human exposurs to site contaminants, the exposure
quantification ihformation shall be integrated with the dose-
regsponse assgessment (toxicity analysis) to provide a
characterization of the potential riszks present at the site. The
rigsk characterization shall include a guantification of risks
from individual contaminants. The applicant shall include a
quantification of cumulative risks posed by multiple contaminants
using the most sensitive exposure pathway. The risk '
characterization shall analyvze the following:

8.4.5.5.,A. DNon-Carcincgenic Rigk: In-
gquantifying risks from individual systemic toxicants at the site,
a hazard quotient shall be developed for each ceontaminant . In

quantifying the risks from cumulative exposure to multiple
contaminants at the site, a hazard index for exposures to
multiple contaminants shall_be developed. 1In developing the
hazard index for multiple contaminants, additivity shall be
assumed only for those contaminants that affect the same target
crgan and act by the same methed of toxicity;

8.4.b.5.B. Carcinogenic Risk: 1In
quantifving risks from carcincgens at the site, the excess
lifetime cancer risk shall be estimated above and beyond the risk
associated with background exposures. Such risk estimates are
presumed Lo be additive uhléss an alternative mechanism is
appropriate; and .

£.4.b.5.C. & discussion of any avallable
facility-specific human health studies, and consideration of any
other non-guantified {(gualitative} risks shall ke included as
appropriate. :

8.4.0.6. Uncertainty Analvsis: As part of
performing the site-specific risk assessment under this section,
the gualitative, and to the extent practicable, the guantitative
uncertainty embodied in the analysis shall be identified. The
likelihood of overestimating or underesgtimating risk shall be
identified for each element of the analysis. At a minimum, this
shall include consideration cf:

8.4.h.6.A. The analytical characterization
of the =ite;
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8.4.b.6.B. The exposure assessment,
including the size of the potentially exposed population; and

8.4.0.6.C. The dose-response assessment,
including the toxicological criteria used in the analysis.

8.5. Baseline Ecological Risk Assessment. A site-specific
De Minimus screening ecclogical evaluation as specified in
subsection 9.5 of this rule may be performed by the applicant as
part of the site investigation tc determine 1f z complete
exposurs pathway exigts and there are ecological receptors of .
concern. If, after this evaluation, a potentially significant
complete. exposure pathway is identified, then the applicant shall
complete the uniform ecclogical evaluation as specified in N
subsection 9.5 of this rule to determine if site concentrations
exceed benchmark levels. If the applicant proposes remediation
goals that exceed benchmark levels, then, at the director’s
discretion, a baseline ecological assessment may be required to
evaluate potential risks to ecological receptors and to develop
appropriate remediation standards based on these risks. If a
baseline ecoclicgical risk assessment is determined to be
necessary, it shall address, but not be limited to, the following
information:

8.5.a. Problem Formulation., The purpcse {(goals) of the
assessment shall be identified and the problem defined. This
step includes identification of potential contaminants of
concern, potential ecoleogical effects, potential ecclogicsal
receptors ©f concern, potential exposure pathways, and initial
assessment and measurement endpoints; all with respect to current
and reascnably anticipated future land and water uses. A
conceptual site model shall be developed to depict how the zite
conditions might affect ecological components of the natural
environment; - | o

8.5.b. Data Quality. Data guality cobjectives for the
site based on the conceptual site model shall be developed;

8.5.c. Exposure Analysis. BAn exposure assaessment that
evaluates the potential for and magnitude of ecoclogical sffects
Lo receptors of concern comsidering current and reasonably
anticipated Ifuture conditions at the site shall ke performed.
Exposure is analyzed by describing the source and releages, the
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discribution of the stressor in the environment, and the extent
and pattern of contact or co-cccurrence. The end product of this
analvsis ig an exposure profile which summarizes the magnitude
and spatizl and temporal pvatterns cf exbposure for the scenarios
described in the conceptual site mcdel;

8.5.4. EBcological Response Analysis. An ecological
response analysis shall be develcped which includes & summary of
current information regarding the toxicological and ecological
effectsd of the identified contaminants of ecological concern, as
well as acological kenchmark values. Appropriate sources of
toxicity information are ‘identified in paragraph 8.1.c.2 of this

riale; -

8.5.e. Ececlogical Risk Characterization. If the
potential exists for significant ecplogical risks due to exposure
to site. contaminants, the exposure guantification information in
subdivision 8.35.¢ of this rule shall be integrated with the
ecclogical respeonse analysis to provide a characterization of the
risks presented at the site, considering current and reasonablv
anticipated future land and water uSes. The risk
characterization shall include a quantitative evaluation of
ecological risks potentially associated with the site, a weight-
of-evidence analysis of risk, a discussion of avallable site-
specific ecological studies, and consideration ©f the non-
quantified (gualitative) risks as appropriate; and '

8.5.f. TUncertainty Analysis. Qualitative and/or
quantitative uncertainty analyses shall be used as appropriate
for sach element of the risk assessment.

8.6. Resgidual Risk Assessmentsz (RRA). Conditions that will
be present at the site following implementaticn of the provosed
remedy, should one be needed, shall be considered in residual
human health and ecological risk assessments.

£.5.a. In a situation where z baseline risk assessment
has been conducted and where fio further action is the propesed
remedy, the base line risk assessment may serve as the reszidual
risk assessment.. . . - L
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8.6.p. A ERA shall include an assessment of the risks

under current and reasonably antlicipated future land and water
use gcenariocs, given:

8.6.b.1... The exposure conditions that will be
present following remediation and the concentrations of untreated
waste constituents or treatment residuals remaining at the
conclusion cf any excavaticon, treatment, or cff-site disposal;
and/or :

8.6.b.2. The exposure conditiocns that will result.
following implementatiorn of any instituticnal or engineering
controls necessary to manage risks from treatment residuals or
untreated hazardous constituents.

g8.6.c. The RRA shall be conductad follewing the same
basic steps outlined in subsections 8.4 and 8.5 of this rule,
except that the conditions used to define the site shall reflect
post-remediation conditions, including site-specific numeric
remediation standards ahd site-specific exposure conditions that
incorporate any engineering and imstitutional controls proposed
zs part of the remedial action.

8.7. Probabilistic Assessment: Probabilistic techniques
may be applied to human health and ecolegical risk assessments.
At a minimum, before the commencement of a probabilistic risk
assessment, the applicant shall discuss with the director the
sources and characteristics of the digtributions proposed for use
in the assessment. The probabilistic risk assessment shall
include, but not ke limited to, information regardin

8.7.a. All formulae used Lo estimate exposure point ..
values, toxicity (cancer slope factor, reference dese) values,
ecological benchmark values, hazard 1ndlces, and incremental
lifetime cancer risks;

8.7.b. A combination of input parameters expressed as
either. point estimates or distributions. For each input
parameter expressed as a dwstrﬂbutlo“, the following information

ghall be provided: : - - o

[
l_

8.7.b.1. The shape of the full distribution;
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8.7.b.2. Tc the extent practicable, ths
mean, standard deviation, minimufi, 5th percentile, 10th

percentile, median, %0th percentile, 95th percentile, and maximum
cf the specified distribution;

8.7.0.3. Justification for the uge of esach
distribution clearly explaining the raticonale for its use and the
rejection of other relevant distributions; and

8.7.b.4. The extent to which input
distributions and their parameters capture and separately
represent both stochastic variability and knowledge uncsrtainty.
This information shall comprise a portion of, but not bhe a
replacement for a comprehensive discussicn in the body of the
bageline rigk assegsment of the gqualitative and guantitative
sources of ungertainty. .
8.7.c. A description of any correlations betwesen ox

amenyg input variabkles that are known or expected to have the
practical effect cf significantly affecting the risk assessment;

8.7.d4. For each cutput distribution resulting from the
prokakbilistic risk assessment, the following information:

8.7.4.1. The shape of the full distribution_and
location of the acceptable risk level; and

8.7.4.2. To the extent practicable, the mean,
standard deviation, minimum, Sth percentile, 10th percentile,
median, 90th percentile, 35th percentile, and maximum of the
gspecified distribution.

8.7.e. A probabilistic sensitivity analysis for all
key input distributicns cenducted so as to dlstlnculsh to the
extent possible, the effects of varlablllty from the effects of
uncertainty in the input variables;

8.7.£. Justificatien for the sslection of any point
estimate value incorperated intc the probabilistic assessment and
the rationaie for dits selection and for the rejection of other
relevant point estimate values;

8.7.g. Probabilistic methods may be applied to:
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8.7.9.1. Environmental media contaminant _ _
concentration data; . _ .

8.7.g.2. Transport and fate modeling;

8.7.9.3. Exposure estimation;

8.7.g.4. Human toxicity estimation;

8.7.9.5. Ecologlcal response estimation; or _
8.7.9.6. Risk characterization.

§.7.h. The plausible upper-bound exposure condition is
equal to approximately the 30th peXcentile of the exposure '
distribution. The central-tendency exposure case ig the 50th
percentile of the exposure distributicn. Risk assessments
utilizing only deterministic (single point value) methods shall
provide both central tendency and plausible upper-bound estimates
of expcsures and risk. -
§60-3-9. Remediation Standards. -~ Thiz section shall be used
for developing risk-based scil and groundwater remedial
objectives for sife remediation. The purpose of these procedures
is to provide for the adegquate protection of human health and the
environment relative to the current and the reasonably
anticipated future uses of the site while incorporating site-
related infcrmation, -to the extent practicable, which may allow
for more cost-effective site remediation based on identified site
risks.

9.1.. Types of remediation standards. _Each applicant who
responds to the release of a regulated substance at a site shall
select and attain compliance with one or a combination of the
following remediation standards: )

9.1.a.._ Human Health:

9.l1.a.1l. A De Minimis Risk-Based Standard is cns _
in which contaminant levels pose ne significant risks to human
health based on any current or reascnably anticipated future land
and water use as provided in subsection 2.2 of this rule. If
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these levels are kbelow natural background, background levels will
be considered the De Minimis levels;

9.1.2.2. A Uniform Risk-Based Standard i1s one_
which uses pre-zpproved analytical methodologles established by
the director to input exposurs factors and other site- svecific
variables to calculate compound-gpecific remediation levels that
will ke prctective of human health based on any current or
reascnably anticipated future land and water use, as provided in
subsection 8.3 ¢f this rule. If these levels ars. below
anthropogeriic backgrcund levels, such backgrcocund levels will be
considered the uniform risgsk-based levels;

9.1.a.2. A 8ite-8pecific Rigk-Based Standard is
cne which uses a site-specific analysis of present contamination,
and. develops a remedial apprdach that considers the remedy
selection criteria in subdivision %.8.a cf this rule and is
protestive of human health based upon any cur:ent[ or reasonably
anticipated future land and water use; cr i )

$.1.2.4. The applicant may use a combinaticn of
the remediation standards. to implemerit a site remédiation plan
and may choose to use the Site-Specific Risk-Based Standaxd
whether or not efforts have been made to attzin the De Minimis ox
Uniform Risk-Based standards.

8.1.b.” EZclogical:

9.1.b.1. A De Minimus Ecological Screening

Evaluaticn is an svaluation of the nature and extent of
contaminants to determine if potential axposure pathways ars
completed. If ceontaminants and ecological receptore of concern
do not form complete exposure pathways, nc significant risk to
ecological receptors is assumed. ~

: 8.1.b.2. A Uniform Ecological Evaluation --
whers ¢contaminant concentrations are compared to kenchmark values
which reflect ne significant risks to ecological reécsptors of
conicern. IE these benchmark values are below anthropogenic
background levels, such background levels will be cconsideresed the:
Uniform Ecological Standard. Where an applicant proposss a
remediation standard based on other existing standards which
exceed the benchmark levels and the director feels those other
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existing standards are not protective of ecological receptors of
concern, he or she may reguire a site specific scological risgk
asgsessment. in order to establish remediation standards.

$.1.b.3. A Site-Specific Ecological Risk-Based
Standard which, based on a site-specific analysis of present
contamination, develops a remedial approach that considers the
remedy criteria in subdivision 2.8.a of this rule and is .
protective of ecoleogical receptors of concern for the current, or
reasonably anticipated Ifuture land and water use. -

$.1.b.4. The applicant may use acombination of
the remediation standards to implement a site remediaticon plan
and may propose to use the Site-Specific Risk-Based Standard
whether or not sfforts have besn made to attain the De Minimis
Rigk-Based Standaxds. o

$.2. Human Health -- De Minimis Standard. The De Minimis
Standard establishes contaminani levelis that do not present a
significant risk to human health. If on.the basis cf the site
assessment, these standards are found to be met, no remedial
action or further characterization is regquired and the site is
eligible for issuance of a Certificate of Completicon by the
director or by a Licerdsed Remediation Specialist as provided by
in this rule. If at any time during characterization or remedial
action the zgite is shown to meet the De Minimis standard, no
further action is required and the sgite is eligible for issuance
of the Cerxtificate.of Completion.

2.2.a. De Minimisg Standards for Soils. The De Minimis
Standards for both suriace (<2ft depth) and subsurface (21t R
depth) soils shall be the highest numericzl wvalue of the
following: ' : :

$.2.a.1. Risk-Based Concentraticns (RBCs) for
human health for residentilial or industrial site uses that

consider direct contact exposures are presented in Table 60-33;

8.2.a.2, Rigk-based concentrations for human
hezalth for residential or industrial site uses that consider
cther exposure pathways are as follows:

$.2.a.2.A. [Reservad]
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2.2.b. De Minimie Standards for Groundwater. The De
Minimis standards for groundwater shall be the highest numerical
value of the following:

.2.b.1. Groundwater contaminant concentration
limits establlshed in Title 46 Serieg 12 of the Code of State
Rules (46CS8R12Z) ; N

9.2.b.2. For thecse contaminants where z
concentration limit has not besen established in 46CS8R1Z, The .
Rigk-Based Concentrations (RBCs) for human health for residentizal
gite uses will be used as presented in Table 60-3B; or : :

9.2.b.3. "Natural background levels for each
constituent as determined by sampling and statistical analyses
cormpleted using director approved methods and/or data scources.

89.2.c. Carcincgens. For individual known or suspected
carcinogens, remediation standards derived under subdivisions
9.2.a and 3.2.b of this rule shall be established at levels which
represent an excess upper-bound lifetime cancer rigk of one in
one million {1x10°°} for residential land uses and one in one
hundred thousand (1 x 1073 for industrizl land usss.

$.2.d. Systemic toxicants. For individual systemnic
toxicants, remediaticn standards shall represent levels to which
the human population could be exposed without appreciable risk of
deletefioug effect, where the hazard quotient shall not exceed 1.

.2.e. If a contaminant exhikits both carcinogenic and
noncarcinogenic effects, then the more conservative risk-based
standard (i.e., the lower of the two valuesg) sghall be used as the

remediation standard. o

9.2.£. Should soil or groundwater concentrations mest
De Minimis levels, no further action shall be reguired and the
Certificate of Completion can bs igsued.

9.3. HunEI Health-Uniform Rigk-Baszed Standard. This
Standard sets f£dérth urpiform, approved methodclogilesg, exposure
factors, and other input variables needed to calculate site. risgks
for residential cr nonresidential land uses. The director
recogriizes that thers may be instances where the pre-established

54




input variables may 7ot be applicable to .a site, and thus will
allow for site-specifiic variakbles to replace the default
variables with adequate technical justification. Typical
parameters that may require site-specific input include sgoil
attenuation factors, site-specific hydrogeologic properties, and
institutional controls used tc manage potential exposure to gite
contamination. : -

9.3.a. Unifeorm Risk-Based Standaxds for Suriace
Soils/Sediments. Surface so0il remediation standards for :
regidential or industrial land uses shall be derived by applving
gite-specific information te the equaticns and constants from the
director’'s Uniform Risk-Based CGuidance or other egquations and
constants approved by the director consideri ng reasonably
anticipated future land and water use, ’

9.3.b. " Uniform Risk-Rased Standards for Subsurface
Soils. Subsurface scll remedlation values shall be derived based

on: -
2.3.kb.1. Migration potentials;
2.3.0b.2, Leaching potentials; and B ;
9.3.b.3. BSoil saturation concentrations.

The eguations and constants described inthe director’s
Uniform Risk-Based Guidance or. other equations and constants
approved by the director shall be applied.

$.3.c. Uniform Risk-Based Standard for CGroundwater.
Groundwateaer remediation values sgshall be derived based on:

9.3.c.l. Current or reasonably anticipated futures
land and water use;

9.3.¢.2. The potential feor the groundwater to
gserve as a source of drinking water. CGroundwater that has a
background total dissolved solids content greatéer than 2500
milligrams per liter (mg/l), or where the applicant can
démonstrate to the director’s satisfaction that the aguifer is
not being used, cannot be used for future drinking water sourcss,
and is not hydrolegilically connected to an agulifer being used for
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drinking water shall not be conszde*ed a current or potenuﬂaW
source_cof drinking water; and

$.3.c0.3. Migration potentials. The equations and
congtants degscoribed in the director’s uniform Risk Based Guidance
shall be applied. - S '

2.3.4d. Carcincdgehs., Fér individual known or suspected
carcinogens, remwmedial gtandards derived under subdivisions 9.3.a, -
9.3.b, and 9.3.c¢ of this rule sghall be established at levals
which represent an excess upper-bound lifetime risk of between
crie in ten thousand to cne in one million (ix10™* to 1x10°%). If
carcinogenic risk greater than 1xi0-f ig considered for )
development of residential remediation goals or greater than 1 x
1075, for development of industrial remediation gozls, puklic
notification shall be reguired as specified in subsection 7.12 of
this rule.

3.3.2. Systemic Toxicants. For individual systemic
toxicants, remsdial standards derived under subdivisions 9.3.a,
2.3.b, and 8.3.¢ of this rule sghzll repregent levels to which the
human populaticn cculd be exposed without appreciable risk of
deleterious.effect, where. the hazard cuctient shall not exceed

one. - Co- . - ) - oz

2.3.£. If a contaminant exhibits both carcinogenic and
noncarcinogenlc effects,. then the more conservative xigk-based
standan {i.e., the lower of the two values} shall be used ‘as the

remediation standard R

$.3.¢g. Cumulative 8ite Risk. Cumulative site zisk par
receptor from expcosure to. known or suspected carcinogens shall
not exceed one in ten thousgand (1x107%); and where multiple
systemic toxicants affect the same target organ or act by the
same methoed of toxicity, the hazard index shall not exceed i, or
10 where it i1g not determined wbether multiple systemic toxicants
affect the same organ. -

2.3.h. Should Uniform Risk-Based soll or groundwater
concentraticns be met, no further action shall be required and
the Certificate of Completion can be issued.




$.4. Human Health-Site-Specific -Risk-Based Standard. Site-
Specific Rigk-Based Standards will be determined using one or a
combinaticrr of a BHHRA as described in subgection &.4 of this
rule_or a RRA as described in subsection 8.8 ¢f this rule. zIn
establishing the remadiation standard under this section, the
rotential for exposure to site contaminants under current and
reascnably anticipated future land and water use and the
application of instituticnal and engineering controls shall be
considered. ' - - )

9.4.a. Carcindgens. _-Forxr individual known or suspected
carcinogens, ramedial standards derived under subsection 9.4
shall be established at levels which repressnt an excess upper-
bound lifetime risk cf between one in ten thousand to cne million
(1x10™% to 1x107%) . If carcinogenic risk greater than 1x10°¢ for .
individual carcincgers is considereéd for development of
residential remediatich goals, oxr greater than 1 x 107° for
development of industrial remediation goals, public notification
shall be regquired as specified in subsectiicon 7.12 of this rule.

$.4.b. Systemic toxicants. For individual systemic

toxicants, remedial standards shall represent levels to which the. ..

human population could be exposed without appreciable risk of
deletericus effesct, where the hazard quotient shall not exceed
one. Where multiple systemic toxicants affsct the sams target
organ or act _by the same method of toxicity, the hazard index
shall not exXceed 1, or I0 where it is not determined whether

multiple systemic toxicants affect the same organ.

g.4.c. If a contaminant exhibits both carcinogenic and
noncarcinogenic.effects, then the more congervative risk-based
standard {i.=a., the lower of the twe values) shall be usged as the
remedlation standard. T - '

9.4.d. If probabilistic risk assessment methods ars
used in establishing the remedial standards or demonstrating the
acceptabllity <f the propdsed remedizl zalternative, =xposure
levels shall approximate the $0th percentils of the sxposure
distribution.

©.4.e. Groundwater. Remedial standards for
groundwater shall be sstablished using the following
considerations:
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$.4.e.1. Potential receptors based on the current
and reasgonably anticipated future use of groundwater;

9.4.e.2. The potential for groundwater tc serve
as a drinking water source, as defined in paragraph 9.3.c.2 of
this rule;

9.4.e.3. Silte-specific sources of contaminants;
S.4.e.4. Natural environmental condlitions
affecting the fate and transport: ¢of contaminants, such as natural
attenuation processes, as determined by appropriate scientific =
methods; and o ' - '

9.4.e.5. Instituticnal and engineering controls.

g.4.£. Soil. Remedial stdndards for soll/sediments
ghall be zstablisghed using the fellowing considerations:

5.4
and reasonably anti

- N

£f.1. Potential receptors based on the current
cipated use of -the site;

-

.£.2. 8ite-specific. scurces of contaminants;

1Y

9.

$.4.f£.3. Natural environmental conditions
affecting the fate and transport of contaminants, such as natural
attenuation processes, as determined by approved s&ientific

methods; and
S.4.f.4. Institutiponal and engineering contrcls.

$.4.g. The director shall inccrporate the eguations
and constants for risk-basgsed standards into a guidance document,
along with other relevart information for establishing and
applving such standards to specific gites. The guidance documentc
shall be revised from time to time as needad te incorpcorate
scientific advancements and new or alternative risgk assessment
and methods. The guidance document, any subsegquent revisions,
and any alternative risk assessment methods proposed by an
applicant will be reviewed by independent scientists recognized
ag experts in relevant risk aszssssment disciplines. The director ]
shall incor¥porate asg appropriate the ccomments of scientific _
reviewars inte the guidance document or decisions regarding risk-
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based standards or methods. These serxvices will be contracted
through arrangsments made by the directer with a neonprofilt
organizaiticn governed by a board cof directors representing the
diverse interdsts of West Virginia.

9.5. EHcological -- De Minimis Screening Evaluation. This
standard sets forth uniform, pre-approved methodologles, exposurs
assumptions, and other input wvariables needed to evaluate whether
complete exposure pathways éxist for aguatic and terrestrial
ecological receptors of concern. The director recognizes that
there may be instances where the pre-established input variables
may not be applicable to a gite, and thus will allow for sgite-
specific variables tc indicate whether an ecological risk
assessment 1s nseded.

$.5.a. Tyvpical parameters that shall be considered
when evaluating whether or not to perform an ecological xisk
assessment include but are not limited to the following:

$.5.a.1l. Evaluate whether a complete exposure
pathway exists. If no complete exposure pathway exists because
either the contaminaticon is restricted in movemenit. ox thers are
ne ecological receptors of concern, then no ecological rigk

exists (e.g., if the majority of the site is paved with roads and
buildings, no pathway exists);

9.5.a.2. -Some sites may bz screened ocut and not
regquire evaluation given thelxy size, estimatad risk to ecological
receptors, lack of valued ecologilcal receptors, including
threatened or endangered gpecies;

§.5.a.3. Local conditicns should be considered
fo¥r assessing whHether a site is degrading an aguatic enviroanment.
In cases where the site dces not present an ecological xisk ovexr
and above “loczl conditions” and further release oI contaminants
into the aquatic environment has been stopped, there will not be
a need for further evaluation;

$.5.a.4. Define what level of =cologlical resource
is considered wvalued; and S

-

9.5.a.5. If for &ach contaminated mediz, harm is
readily apparent and a condition of no significant risk of harm
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to the site biota and habitats clearly doces nect exist, Zfurther
ecolocgical risk characterization would be redundant and 1s not
regquired. The applicant can then procead directly to the remedy

avaluation.

9.3.b. The following are conditions which may be
considered indicators of The need for an ecologilcal risk
assessment: ’

$.5.b.1. 8Stressors have migrated off-site and.
become widely disgtributed in the envircnment;

9.5.b.2. Wildlife or ecological resocurces of
concern are exposed or have potential for significant exposure to
stressors from & gite, €ither on or off-zite; C

9.5.b.3. ERemediaticn of stresscors at a site has
the potential to expose atological resources of concern to
impacts; - :

9.5.b.4. A potential exists for indirect or
cumulative ifWpacts to ecosystems of concern;

9.5.b.5. Rare cor sensitive species of concern are
potentially impacted; '

$.5.b.6. Adverse ecological effects have been
observed in an otherwise high gquality habitat; and

$.5.b.7. FProjected land usge invclves sensitive
ecogsystems.

8.5.c. Should the ecologilcal screening evaluation
indicate no complete exposure pathways exist or other conditions
specified in subdivision 9.5.a. of this rule or the Screening
Ecoldgical Evaluation Guidance are met, no further acticon shall
be required and the Certificate of Completion can be issued.

9.6. Ecological-Uniform Ecological Evaluaticn. -The Uniform
Ecological Evaluation sstablishes benchmark levels that do net
pregent a significant risk to potential ecoclogical receptors. IE
during initial screening, these standards are fcund to be met, no
remedial action or further characterization is reguired and the
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site is eligible for issuance of a Certificate of Completion by
the director or by a Licensed Remediation Specilalist. If at any
time during characterization or remedial action the site is shown
to meet the Uniform Ecological Evaluation, no further action is
required and the Certificate of Completion can be issued. If
gsite contaminants exceed benchmark criteria, the applicant can
prepose remediatlion goals protective of ecological receptors of
concern. If the applicant chooses to remedlsate to benchmark _
levels, the following shall be used:

9.6.a. Uniform Standards for Soills/Sediments. The
Uniform, Standards for surfice (<2 ft. depith) soils shall ke the
highest of the folleowing numerical value:

9.6.&8.1.7 Benchmarks for relevant ecologilcal
receptorg that consider direct céntact exposuves, as presented in
division guldance documents; or '

9.6.a.2. - anthropogenic background levels for each
censtituent as determined by sampling and statistical analyses
completed using director approved methods an d/or data sources.

9.6.b. Uniform Standards for Surface Water. The
Uniform standards for surface water shall be the highest of the
following numerical wvalue:

9.6.0.1. Federal ambient or State Water Quality
Criteria;

$.6.0.2. TFor those contaminants where a Federal
or 8tate Water Qualify Criteria has not been established,
applicable NOAEL (No Cbservable Adverse Effect Level) or LOAEL
(Lowast Observahkle Adverse Effegt Level) wvalues will be used, as
presented in division guidance documents; or

$.6..3. Anthropogenic background levels for each
constituent as determined by sampling and statistical analyses
completed using director-approved metheds and/or data sources.

¢.6.2. Uniform Standards for Groundwater. Where
groundwater is expscted to impact surface water boedies of
concern, the Uniform standards for g*oundwater shall be the
highesgt of the following numerical value: ’
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2.6.c.1l. Federal Ambient cr State Watexr Quality

Criteria;’

§.6.c.2. For those contaminants wherse a Federal
or State Water Quality Criteria has not been established,
applicable NCAEL (NG Observable Adverse Effect Level) or LOARL
(Lowest Observible Adverse Effesct Level) values will ba used, as
presented in division guidance documents; or

©.6.2.3., Anthropogenic background levels for esach
constituent as determined by sampling and statistical analyses
completed using director-approved methods and/or data sources.

9.7. Ecological-Site-Specific Risk-Based Standard. Site-
Specific Rigk-Based Standards shall be developed using the

procedures and factors established by this section. L

¢.7.a. In establishing the remediation standard under
this section, the potential for exposure of ecclogical receptors
of concern to site contaminants under current and reasocnably
anticipated future land and water use and the application of
institutional and engineering controls shall be considered.

9.7.b. For individual toxicants, remedial standards
shall represent levels tc which sensitive (i.e., threatened or
endangered) ecclogical population(s] cculd ke exposed without
apprecilable risk of deleteriocus effect, where the hazard index
gshall not exceed one. For non-sensitcive ecological receptors, a
welght-cf-evidence approach shall be used to establish acceptable
remedisgl standards. )

$.7.c. If probabilistic risk assessment wmethods are -
used in establishing the remedial standards or demonstrating the |
acceptability of the propossd remedial alternative, exXposure
levels shall approximate the S0th percentile of the exposure -
distributicn. : ' : :

8.7.4. Remedial standards for soil, sediment, surface .
water, or groundwater shall be established using the following
corngiderations: o ’ ‘

9.7.4.1. Potential receptors cof concern based on
the current and reascnably anticipated use of the site;
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9.7.4.2. 8Site-specific scurces of contaminants;

9.7.4.3. Natural environmental conditions
affecting the fate and transport of contaminants, such as natural
attenuation processes, as determined by approved scientific
methods; and - = ' :

$.7.d.4. Institutional and engineering controls. R

9.7.e. The director shall incorporate the equations
and constants inteo -a guidance document, along with other relevant
information for establishing and aprlying such standards to
gpecific gites. The guildance document shall be revised Zrom time
to time as needed to ilncorporate scientific advancements and new
or alternastive risk assessment metheds. The guidance document,
any subseguent revisions, and any alternative risk assessment
methods propozged bv an applicant will be reviewed by lndependent
sclientists recognized as experts in relevant risk assessment.
disciplines. The division shall incorporate as appropriate the
comments ©f scientific reviewesrs into the guidance document.
These services will be contracted through arrangements made by
the director with a nonprofit organization governed by =z board of
directors representing diverse interests of West Virginia. S

$.8. Remediation measures. 2ny of the remediation
standards may be attained through one or more remediation
activities that can include treéatment, rémoval, engineering oxr
instituticnal contreols, and natural attenuation and including,
but not limited to, innovative oxr other demonstrated measures.

5.8.a. Remedy evaluation. In selecting a remedial
action from amohg alternatives that achieve the gcal of cost |
effective protecticon Sf human health and the erdvironment, the o -
following factors shall be balanced ensuring that no single
factor predeominates cover the cothers. The remedy that protects
human hezlth and the envircnment shall be selected using the
following criteria:

9.8.a.1l. The effectiveness <of the remedy in
protecting human health and the environment;

9.8.a.2. The reliakility =of the remedial action
in achieving the standards over the long term;
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9.8.2.3, Short-term risks to the affected
community, those engaged in the remedial action effort, and to
the environment posaed by the implementaticn of the remedial
action;

$.8.a.4. The acceptability of the remedial action
to the affected community;

9.8.a.5. The implementability and technical
practicability of the remedial action from an engineering
perspective;

9.8.2.68. Meets protectiveness goal at lowest
cost; and - _

9.8.a.7. Considers net environmental benefits of
the remedial action.

9.8. Natural Attenuation. Any person may reguest that the
director approve a remediaticn plan based upon natural processes -
of degradation and attenuation of contaminants. A reguest

gubmitted to the director under this paragraph shall include a
descriptién of 'site-specific conditions, including written
documentation of vrojected groundwater use in the contaminated
area based on current state or local government planning efforts;
the technical basis for the reguest; and any other information
raguested by the director to thoroughly evaluate the reguest. 1In
addition, the person making the reguest must demonstrats to the
satisfaction of the director: . , o .

9.%.a. That the contaminant has the capacity to B
degrade or Attenuate under the site-specific conditions;

9.9.b. That the contaminant area, such as a
groundwater plume_ox soil volume, is not increasimg in size; or, --
because of natural .attenuation processes, that the rate of
contaminant degradation 1s demonstrably more rapid than the rate
of contaminamt migration; and that all scurces of centamination
and fres product have been controlled or removed where
practicaple;

9.%.c. .That the time and dirsction c¢f contaminant
travel can be predicted with reasonable certainty;
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$9.9.4. That contaminant migration will not result in
any violation of applicable groundwater standards at any existin
or reasgsonably foreseeakle receptor; — :

9.9.e. If the contaminants have migrated onto adjacent
properties, the owner must demonstrate that: :

9.%.e.1.  Such properties are served by an
existing public water supply system dependent on surface waters
or hydraulically isclated groundwater, or

9.9.e.2. The ownars of such properties have
consented in writing to allow contaminant migration onte their
proverty.

9.9.f. That, if the contaminant plume 1s expected to -
intercept surface waters, the groundwater discharge beyond the )
sediment /water interface will not possess contaminant : -
concentrations that would result in wviclaticns cf standards for
surfzce waters contained in 46 C8R 1; :

$.%.g. That the person making the recuest will put in
place. a groundwater menitoring program sufficient to track the -
degradation and attenuation of contaminants and contaminant by-
products within and down-gradient of the plume and to detect
contaminants and contaminant by-products brior to their rezaching
any existing or foreseeable receptor. Such monitoring program
shall prcovide for placing cone or more monitoring wells at least
one vear’s time of travel upgradient cf the receptor, and at
least one mefitoring well shall be placed at a location no
farther away from the leading edge of the contaminated
groundwater at the site than such contamination is likely to
travel in five vears; '

9.9.h. That all necessary access agreements needed to
moniter groundwater guality pursuant to subdivision 9.9.g. of

this section have been or can be obtainsd; and

$.9.i. That the proposed corrective action plan would
be consistent with 2ll other environmental laws.

§60-3-10., Work Plan.




10. Submittal of Work Plans. The applicant, or the
appllcant s licensed remediation specialist or contractor, shall
submit to the director the appropriate work plans and reporis as
regquired by the parties' veluntary remediation agreement. _

10.2.  Action on Work Plans.

10.2.a. The director may, based upon accuracy, guality,
and ccmpleteness, either approve or disapprove a work plan or
report submitted from the applicant or the applicant's licensed
remediation specialist or contractor.

10.2.b. If the director disapproves a work plan or
report, the director must, within 5 days of its disapproval,
notify ‘the applicant in writing that its work plan or report has
been disapproved. Such written notice shall include a list
specifying the reasons that the work plan or report was
disapproved, and shall speciiy 21l additicnal information needed
for the work plan or report to obtain approval.

10.2.c. If the director disapproves a work plan or
report as submitted, the applicant must resubmit the work plan or
report or terminate tbe agreemen; pursuant To W. Va. Cede
§22-22-9. )

10.3. ~ Timing of Submittal and Review.

10.3.a. The director shall either zpprove or
disapprove all work plans and reports within 30 days of receipt
or within a shorter period if specified in the parties' wvoluntary
remediation agreement. Any such action tzken on a work plan or

report must be confirmed in writing and received by the applicant

within the 230-day period or within sugh shorter period specifisd
in the parties' voluntary remediation agreement. An extension of
time for approval or disapproval of work plans or report may be
mutually agreed to between the apbllcant and the director. If an
extengion of time isg mutually agreed to by the director. and
applicant, it must be confirmed in writing.

10.3.b. If work plans Qr reports are resubmitted, the
director shall approve or disapprove the resubmitted work plans
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or reports within 30 days of receipt cor within such shorter
period specified in the parties' voluntary remediation agreement.
Any action taken on resubmitted work plans or reports must be
confirmed in writing and received by the applicant within the 30-
day period fdr acting on a resubmitted application, or within
such shorter time specified in the parties' voluntary remediation
agreement. An extension of time ox action on resubmitted work
plans or répcrts may be mutually agreed to between the applicant
and the director.. If an extension of time is mutually agreed to
by the director and applicant, it must be confirmed in writing.
If resubmitted work plans or reports ars not approved by the
directoxr, then the director and the applicant may mutually agree,
in writing, to a schedule for additional review cf the
resubmitted work plans or reporis.

10.3.¢. If work plans or reports ars nct approved or
disaporoved within 30 days of receipt by the director or within
such shorter time specified _in the parties' wvoluntary remediation
agreement, or if resubmitted work plans or reports are not
approved or disapproved within 30 days of receipt by the director
or within such shorter time specified in the parties' voluntary
remediation agreement, then the work plans or reperis will be
deemad approved unless such work plans or reports are determined
2o be materizally inaccurate. :

10.4. Notice. Any notice required to ke given under the
provisions of this section must be in writing and sent wvia United
States certified mail, or as specified in the parties' wvoluntary
remediation agreement. Notlce is complete upcon receipt.

10.5. Completeness and Quality of Work Plans. TIn reviewing
work plans fér quality and completeness, the director may reguire
such work plans tc include each of the following:

10.5.a. Documentation of the investi gatﬂon conducted
by the applicant in preparing the work plan;

10.5.b. A descr¥iption of assessments and other work,

if any, to be performed by the applicant to further determine the
nature and extent of the actual or threatensd release;
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10.5.c. A_description of risk asgessments, 1if any., to
be conducted to show the appropriateness of the proposed remedy
for the site; :

10.5.d. . A statement of work to be conducted to
accomplish the proposed remediation in accordance with the risk
protocscl and remediation standards established under secticons 8
and & of this rule, and a schedule for the lmplementaulon of all
tasks set forth in the proposed statement of work;

10.5.2. The applicant's verification sawmpling plan to
determine the adequacy of the remediation; and

Iw]

. Other necessary supporting plans or

0.5.%
g deem=d appropriate by the party conducting the |

information a
remediation.

§6-3-11. Final Report.

11.1. This rule sets Zorth the regulrements for the
gubmittal and contents of the Final Report for a voluntary
remediation program. The Final Report may be prepared and
submitted when all applicable standards &eveloped_for the site

have been met.

11.2.. Sites may be subdivided for the purpose of preparin
Final Reports.

11.3. The Final Report shall include all data and
information needed to document and verify that all applicable
standards have been met and that all activities specified in the
Voluntary Remediation Agreement have been completed. Supportlng
documentation, such as sample collection recoxrds, field
monitoring data, laboratory reports, relevant correspondence, and
permits, should be placed in cne or more appendices to the Final
Report. The use of maps, drawings, photographs, tables, and
other aids to visualization and data presentation is encouraged.

11.4. FEarlier reports, plans, and/or other relevant
documente m&y be incorporated into the Final Report by 1’eferemce
1% Tthese iltems previcusly have been submitted to the Division. In
such cases a complete biblicgraphic reference ghall be provided
for:each document being incorporated by reference
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11.5. The names, addresses, telephone numbers, and
facsimile transmigsion numbers shall be provided for the curren
owners and overators of The gite, the owners and/or operators
conducting the remedization (if different), and the licensed
remediation specialist. Individual names and titles for )
management contacts for each lﬂs;ed fﬂrm or orcanization also
ghall be provided. ' o -

11.4. The gite location ghall be clearly identified by o
providing the street address, legal description (including lot S
and klock numbers), and a site location map.

11.7. Ongoling work, such as site. cover or treatment system
operation and maintenance or groundwater or surface water
monitoring, shall be described. This ghall include descriptions
cf planned activities and schedules.

11.8. If institutional controls, such as deed restrictions
or land use covenants, are part of the remediation program,
copies of appropriate documents to be recorded shall be appended
to the Final Report. A zite map showing the area(s) subject to
ingtitutional controls shall be provided.

11..%. The completeness and accuracy of the Firdal Report
shall ke certified, in writing, by an authorized agent of the
applicant and by the licensed remediation snecwallst The form of
this certification shall be as follows:

I hereby certify that the information presented in this
report iz, to the best of my knowledge and belief, true,
accurate, and complete having been prepared under a system and
crganization designed te produce true, accurate, and complete

information. : -

If the authorized agent and the licensed remediation specialist
are the same, a single signature will be sufficilent.

§60-3-12. Certificate of Completion.

1z2.1. Completion of Remediation.
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12.1.a. A voluntary remediation is complete when a
site meets applicable standards and all work has been. completed
as contemplated in the voluntary remediation agreement.

l2.1.b. When a site meets applicable standards and all
work reguired by the voluntary remediation agreement to meet
applicable standards has been completed, the licensed remediation
specialist shall issue a final report to the applicant. Such
report shall explain how the compliance with the regquirements of
the voluntary remediaticn agreement has been demonstrated.

12.1.c. The applicant to whom a final report has been
igzued may do either of the following:

12.1.¢.1. Request a certificate of completion
from the director, as provided in subsection 12.2 of this rule;

[ohay - -

i2.1.¢.2. Request a certificats of completion
from the licensed remediation specialist, when applicable, as
provided in Subsection 12.4 of this rule.

12.2. = Issuance of Certificate of Completion by the
director. = o ,

12.2.a. Upon récgiving the reguest provided in
paragraph 12.1.c.1 of this rule, the director must evaluate the
final report provided by the applicant, and determine, within
sixty days, whether the final report was properly issued by the
licensed remediation specialist. When reviewing a final report,
the director.shall only consider whetler:

12.2.a.1. The site meets applicable standards for
thecse areas of the site and for those contaminants identified in
the voluntary remediaticn agreement; and

12.2.a.2. The applicant has complied with the
voluntary remediation agreement and any approved work plans for
the site. . _

12.2.b. If the director agrees that the final report
was properly issued, a certifiicate of completicn shall be issded
by the director within 60 ddys of receipt cof a reguest for a
certificate of completion from the applicant.
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12.2.¢. If the director deces not agree that the final
report was properly issued, he must promptly provide written
notification to the applicant stating in detaill the reasons why
the report was not deemed proverly issued and indicating the
further action that must be taken to allow the certificate to be
issued. Upon receipt of such notification, the applicant may:

12.2.c.1l. Instruct the licensed remediation
specialist to take the further action identified by the director;

12.2.c.2. Appeal the directoxr’s decision to the
Envirconmental Qualityv Boaxrd in accordance with the provisions of
W. Va. Code §22B-1-7; or : o=

12.2.¢.3, Terminate the voluntary remediation
agreemert.

12.3. “Contents of the Certificate of Complsation.

12.2.a. The certificate of completion shall attach or
incorporate the following:

12.3.a.1. A deScription of the site to which the
certificate of completion pertains; B

12.3:7a.2. A description of the contaminants for
which applicable standards are met at the site; ]

12.3.a.3. The veoluntary remediaticon agreement
under which the site was remediated and/or evaluated;

12.3.a.4. The £inal report cf the licensed .
remediation specialist; and

12.3.a.5. Any land use covenant or deed
restriction imposed for purposes of meeting applicable standards
including, where applicable, a description of any institutional
or engineering controls employed at the site for purposes of
meeting applicakle standards. ' o

12.3.b. The certificate of completion shall provide
that: T
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12.3.b.1. The site that 1s described in the
certificate of completion meets the applicable standards as
provided in section & of this rule;

12.3.b.2. The applicant and the perzons
identified in section 18 of the Act (1) are relieved of liability
to the state for the xrelease that caused the contamination that
was the subject of the voluntary remediation, and the state shall
not institute any civil, criminal or administrative action
arising from the release and resulting contamination, as long as
the site continues to meei applicable standards in effect at the
time the certificate was issued; and (2) shall not be subject to
citizen suits or contributicn acticns with ragard te the
contamination that was the subject of the voluntary remediaticn
agreement;

12.3.b.3. Where the agreement imposes an
okbligation that continues beyond the effective date cof the
certificate and such obligations are no longsr satisfied with the
result that the applicable standards approved for the gite are no
longer being met, or continued compliance with the applicable
standard is threatened, the director shall initiate action to
insure the site is brought into compliance in accordance with
section 14 of this rule to rescind the covenant contained in this
certificate as it would apply te the then current owner or
operators of the site and their successors and assigns;

12.3.b.4. _Except as provided in paragraph
12.3.b.3 ©f this rule, a certificate of completion may be revoked
or, in lieu thereof, Ifurther remediation may be reguired cof any
site desgcribed in the certificate of completion only where the
director has determined that a reopener has been triggered in
accordance with section 16. Where a certificate is revoked under
this provision, it shall be revcked cnly as to the then current
owner or operator of the site, thelr successors and asgsigns
except .in the case where fraud was committed in demconstirating
attainment at the site as provided in subdivision 16.1.a of this
»ule. In this latter case, the certificate is revoked as it
would apply to any person; and

12.2.b.5. The duties and benefits ¢f the
certificate of completion are transferrsble to successors and
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assigns of the applicant, subject to the obligations of any land
use covenant referred to in the certificate of completicn.

12.3.c. The certificate of completion contained in
Appendix 50-3C meets the reguirements c¢f this section.
Additional provisicns and modificaticns consistent with this rule
may ke agreed to by the applicant and the director. - -

12.4. - Certificates of Completion Igsued by Licensed
Remediation Specialists.

i2.4.a. A licensed remediation specialist may issue a
certificate of completion for any site.that complies with the de
minimus standards set forth in subsections 2.2 and 9.5 of this
rule, provided that a final réport is issusd and the diresctor is
given notice of_the licensed remediation specialist’s intention
Lo issue a certificate of completion for the site.

12.4.b. A certificate of completion issued by a
licensed remediation specialist shall comply with subsection 12.2
of this rule.

12.4.¢. The director may object to the issuance of a
certlificate of completion by a licensed remediation specialist
within 30 days of receipt of notice of the certificate’s
issuance, as provided in subdivision 12.4.a. of this.rule. IFf
the director objects to issuance of the certlficate, the
applicant may take any of the actions allowed under subdivision
12.2.¢. of this zule. If.the director fails to object within the
30 day period, the licensed remediation specialist may issue the
certificate ©f completion.

12.5. Effective Date.

i2.5.a. " A certificate of completion issued by the
director shall become effective when signed by the director or,
where applicable, upon the £iling of any land use éovenant
required by the certificate, whichever shall last occur.

12.5.n. A certificate of completion issued by a’
lLicensed remediaticn specialist shall beccme &ffective when

sligned by the licensed remediation specialist after notice to the

director in accordance with subssction 12.4 of this rule, or,
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where applicable, upom the filing of any land use covenant 7
regquired by the certificate, whichever shall lasgt ocgur. _ - -

§60-3-13. Land Use Covenants.

13.1. BAny limitation on the use of a property that is
required in crder to meet applicable standards shall be contained
in a land use covenant. Such use restrictions may include
prohibiting residential develcopment of some or all of the site,
or reguiring maintenance of engineering or J_ﬂ.st11:1:L’c.1<31'1a'i
controls.

13.2. Each land use covenant shall contain the following:

13.2.a.. A reference to the voluntary remediation
dgreemenc;

13.2.b. A provigion that the applicant, and his
assigns and successors, are relleved of all civil liability uo B
the state for the release of contamlnants and remediation
activities, as long as the property meets applicable gtandards in
effect at the time the covenant was ilssued;

12.2.c. Directions zo the Clerk of the County
Commission to return the coverant to the director with evidence
that it has kheen recordsed;

13.2.d. A statement indicating whether residential oxr
non-residential exposure assumptions were used to comply with a
site-specific remediation, standard;

13.2.e. & provision which allows the director o .
enforce the restrictions contained in the land use covenant; and

13.2.f. & provision which states that the restrictions
and other requirements described in the land use covenant shall _ ) _
run with the land and shall be binding upon any future ownexrs and | . -
thelr grantees, lessees, authorized agents, employees or persons
acting under their direction or control.

13.2. Land use covenarits shall not contain any regquirements
or ohligations other fhan those necessary to alliow the site to
meet applicakle standards.
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13.4. The director shall cause the land use covenant to be .
recorded in the deed book of the county in which the site is
locataed. & copy of the recorded land use covenant shall be
forwarded by the director to the applicant and, where the
applicant is not the owner of the property, to the owner who
executed the land use covenant.

13.5. Land use covenants may be modified or released if the
modification _or release is in writing, signed by the director and
the _owner at. the time of such medification or release, and filed
in the office of the Clerk of the County Commission in the county
in which the property i1z located. Cilrcumstances which would
Justify the modification or release ©f a land use covenant may
include, but are not limited to, the following:

13.5.a. Envircnmental conditions at the site change
in such a mahner that the restrictions impecsed by the land use
covenant are-no longer 1'e.::nured ln order teo meet appllcable
standards; — o

13.5.b. Further remédiaticon has occurred at the site
to susch an extent that the exposure assumptions used for the site
are no longer applicable; or-

13.5.c. The applicable standard changes in such a
manner that the restrictions 1mposed by the land use covenant are
no longer reguired. ) - -

13.6. The land use covenants contained in Appendix 60-3D
and 60-3E meet the requirements of this section. Additional
provisions and modifications consistent with this rule may be
agreed tc by the applicant and the director.

§60~3-14. Procedure where Certificate of Completion or Land Use
Covenant is Violated.

14.1. If at any time the director determineg that an
obligaticon imposged by the certﬂ;ﬂcate of completion or by any
land use &ovenant issued Duvsuant ‘to the Act is not being
satisfied with the result that the remediation standard approved
for the site is no longer being met, or continued compliance with
the remediation standard is threatened, the director shall issue
notice of such determination by providing written notice through
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certified/registered mail to the current cwner or operator of the
gite. Such notice shall identify the cbligaticons that are not
being satisfied and the appropriate corrective action that must
be taken. '

14.2. Any person aggrieved by the director’s B
determinaticn under subsection 14.1 of this rule may appeal such
ruling to the Environmental Quality Board in accordance with the
provisions of W. Va. Code §22B-1-7.

14.3. °~  The covenant set forth in the certificate of
completion and the provisions regarding relief from liability in
any land use covenant shall nc leonger apply to the current owner
or operator of the site and their sucgessors and assignes upon the
expiration of 60 days from the date of issuance of notice as
provided in subsection 14.1 of thig rule, or 60 days Ifrom
issuance of a final oxder of the Envircnmental Quality Board
affirming the action of the director where an appeal is taken as
provided in subsection 14.2 of this rule, unless prior to such
time the current owner or operator takes acticn te assure that
all cbligations imposed by the Certificate are satisfied.

§60-3-15. Loans from Brownfieldas Reveolving Fund.
15.1. Loan Applicaticns. -

15.1.a. Any person who satisfies the criteria set

forth in subsection 3.2 of this rule may apply, after conferring
with the director as provided in W. Va. Code §22-22-5(a), to the
director for a loan to perform a site assessment at a brownfield

site. The application shall he cori'a fo¥rm prescribed by the
director which, at a minimum, shall reguire the followin
information: '

15.1l.a.1l. ~Name of applicdant and business;

15.1.a.2. Name of current owner(s) of record of
the property;

15.1.a.2. Size and location of pF¥operty;

E_l
n
o
W
1=

Description of past and current uses of
property;

76




15.1.a.5. Nature of contamination; and
15.1.a./é. Financial capability of applicant.

15.1.b. The director shall act upon a completed
application within 60 days of receivipg it. The director may
approve the apolication, reject the application, or accept the
application subject to correction. The applicant shall be given
a reasonable’ amount of time to make corrections specified by the
director. -

15.1.¢. Each loan shall be memorialized in = written
document that identifies the amount of the loan, the intferest
rate, and the repayment schedule.

15.2. T Qualifving Activities:

15.2.a. Money may be loaned to an applicant from the
Revolving Fund for the site assessment of a brownfield property;
or T T

15.2.b. Money may be loaned to an applicant from the
Revolving Fund for activities at brownfield sites other than site
assessments to the extent monies are appropriated to, or received
by, the Revolving Fund for purposes cther than site assessments.

15.3. = Loan Cornditions.

15.3.a. The director shall reguire periocdic reports
from each applicant of all expenditures of funds loaned to the
applicant from the Brownfield Revelving Fund;

15.3.b. 'Where the applicant is the owner of the
property upon which the site assessment is to be verformed, the
director shall require a deed of trust to be executed or any
other collateral of egual or greater value to secure the lcan;
and : ' ' B

15.3.c. Where the applicant ig not the owner of the
property upon which the site assessment is to be performed, the
director shall require appropriate collateral to secure the loan,
except where the applicant is a development authority or other
public entity. .
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15.4. Repayment.

15.4.a. Lecans shall be repald at a rate of interest
determined by the director at the time the application is
approved.. The loansg gshall be low interest. For a public entitv,
the interest rate shall be from 0% to 3%. For a private entity
the interdst rate shall be the prime rate less three percent; and

Loans shall ke repaid in egual installmsnts
ne leoengér than 10 years, as allcocwad by the

15.4.Db.

over a pericd of
director. B

§60~3-16. Reopener Provisgions.

1.1, A voluntary remedisticn agreement shall be
reopened in accordance with the preocedures set forth in this
secticn upcon a determination by the director that one or more of .
the following conditiong has occurred:

l15.1.a. Frazud was commitied in demonstrating
attainment at the site with regard to a standard set forth in the
voluntary remediation agreement or in these rules that resulted
in avoiding the need for further remedistion at the gite;

16.1.b. New. infcocrmation confirms the existence of an
area of previously unknown contamination which contains
contamirants that have keen shown to exceed the standards applisd
to the previous remedlatlcn at the site;

15.21.c. The level of risk is indreased significantly
beyond the established level of protection at the zite due to
substantial changes in expcsure cconditions, such as, a change in
land use, ‘¢r new information is obtained zsbout a contaminant
agsociated with the site which revises exposure assumptions
beyond the acceptable range:

1.1.c.1l. This condition appliss only whsre the
level of risk is increased by a factor of at least five or the
hazard index exceeds 1, or 10 where it is not determined whether
rultiple svstemic_ toxicants affect the same crgan.

1£.1.4. The release that is addressed by the voluntary
remediaton adreement occurred after July 1, 1986, on a site not
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used for industrial activity prior to that date and (1) the.
remedy relied, in whole or in part, upon instituticnal cr R
engineering contrels instead of treatment or removal of
contamination; and (2) treatment, removal or destructicn has
becoma technically and economically practicable; or

15.1.2. The remédlation method failed tc meet the
remediation standard or combination of standards ldentified in
the voluntarv remediation agreement or these rules.

i5.2. If at any time the director determines that omne of
the reopener conditions in subsection 16.1 has been triggered,
the director shall issue notlice of such determinaticn by
providing written notice through certified/registered mail to the
inicial remediator. and the current occupant, and any other person
who has agked to be notified of any actiocons regarding the site.

16.2. Any person aggrieved by the director’s determination =
under subsection 16.2, may appeal such ruling to the
Environmental Quality Board in accordance with the provisions of .
W. Va. Code 822B-1~-7. B " - -

16.4. The Certificate of Completicn previously issued for
the site shall become null and void upcen the expiration of &0 .
davs from the date.of issuance of notice as provided in
subgection 16.1 or 60 days from igsuance cf a final order of the
Environmental Quality Boarxrd where an appeal i1s taken as provided
in subsection 16.2, unlesg priox to.such time at least one of the
following occurs: : -

16.4.a. Where the initial remediator seeks to maintain

the certificate of completion then in effect, the initial
remediator shall:’ '

16.4.a.1. Enter into an agreement with the
director to reopen and revise the voluntary agreement to the
extent necegsary to return the site to its previously agresd to
state of remediation; cr o '

16.4.a.2. Agree to recpen and revise the

voluntary agreement to the extent necessary toc achieve an
alternative appropriate standard as determined by the directoxr;
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16.4.b. Where some perscn cother than the initial .
remediator seeks to maintain the certificate of completion then
in effect, gsuch perscn shall:

16.4.b.1. Enter into a voluntary agreement with .
the director in_accordance with the requirements of these rules
which contains such provisions as are necessary to assure that
the property meets the state of remediation previously agreed to
or another appropriate standard as determined by the director.

§60-3-17. Appeals of Rulings of the Director.
17.1. 7 If at any time the director determines that an

iand use covenant issued puriuant to the Act is not bksing
satisfied, with the result that the remediation standard approved
for the szite is no longer being met, or continued compliance with
the remediation standard is threatened, the director shall issue
notice of such determinaticn by providing written notice through
certified/registered mail to the current owner or operztor of the
site. Such notice shall identify the obligations that are not
being satisfied and the appropriate corrective action that must
be taken.

i7.2. - TEny person aggrieved by the director’s _
determination under subsection 17.1 of this rule may appeal such
ruling to the Environmental Quality Beard in accordance with the
provisicns of W. Va. Code §22B-1-7.

17.3. The covenant set forth in the certificate of .
completion and the provisions regarding relief from liability in
any land use covenant shall no longer apply to the current owner
or operator of the site and their successors and assigns upon the
expiration of 60 days from the date of issuance of notice as -
provided in subsgecticn 17.1 of this rule, or &0 days from _
issuance of a final order of the Environmental Quality Board
affirming the action of the director where an appeal is takeén as
provided in subsection 17.2 of this rule, unless prior to such
time the current owner or operator takes action to assure that
21l ckligations imposed by the Certificate are satisfied.
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APPENDIX ™ 60-3A

WEST VIRGINIA VOLUNTARY REMEDIATION AGREEMENT FOR
NO FURTHER ACTION INVESTIGATION ACTIVITIES

[For Brownfields and Non-Brownfields Sites]
I. INTRODUCTION

1. The West Virginia Division of Environmental Protection (WVDEP), by its
director, and ___(“applicant™) hereby enter into this Voluntary Remediation
Agreement (* Agreement™), pursuant to the Volun"téfy Remediation and Redevelopment Act,
W.Va. Code §22-22-1 et seq. (Fthe Act™), for the purpose of investigating and, if warranted,

remediating the property that is the subject of this Agreement (“the site”).

I1. JURISDICTION

2. This Agreement is entered into by and between the WVDEP, by its director,
and ____, applicant, pursuant to W.Va, Code §22-22-7.
3. The Partles agree to the following terms and conditions as satisfying the

requirements of the Act for the investigation and remediation of the site. The applicant reserves all
rights it may have under common law, the West Virginia Cede and federal statutes to seek
contribution or indemnity. The WVDEP reserves all rights it may have under common law, the
West Virginia Code and federal statutes to seek contribution or indemnity from persons other than
the applicant and those perscns identified in W. Va. Code §22- -22-18.

4, By entering into this Agreement, the applicant neither admits nor denies
liability.

III. STATEMENT OF ELIGIBILITY

5. The director has determined that the application submitted by applicant is
complete and that applicant is eligible to participate in the voluntary remediation program [Add for
brownficlds locations: and that the site qualifies as a brownfields site]. However, neither the
director’s determination of eligibility nor the entry into this Agreement precludes any finding by the
director at z later date that the site poses an imminent and substantial threat to human health or the
environment within the meaning of W.Va. Cede §22-22-7(d). In addition, if it is determined that
applicant withheld or misrepresented information that would be relevant to the applicant’s eligibility,
the director may withdraw from this Agreement.
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IV. PARTIES BOUND

6. This Agreement shall apply to and be binding upon the applicant, its officers,
directors, principals, employees, agents, successors, subsidiaries and assigns and upon WVDEP, its
employees, agents and successors. The signatories to this Agreement certify that they are fully
authorized to execute and legally bind the parties they represent.

7. The applicant shall provide a copy of this Agreement to any subsequent
owners or successors before ownership rights are transferred.

V. DEFINITIONS

8. “Dav” or “calendar day” means the 24-hour period between 12:00 A.M. -
12:00 A M.

9. “No firther action” means a_site is eligible to receive a Certificate of
Completion on the basis of site assessment sampling or sampling data developed under a Voluntary
Remediation Agréement which demonstrates that the site meets applicable standards.

10.  “Rules” means those rules adopted by the director of the Division of
Environmental Protection pursuant to the Voluntary Remediation and Redevelopment Act, W. Va.
Code §§22-22-1 through 22-22-21.

11. “Site” shall be used in the manner as defined by W.Va. Code §22-22-2 and
for purposes of this Agreement means the property located in ] , West Virginia,
and is more particularly described in the Application for Participating in the Voluntary Remediation
Program attached and incorporated herein as Exhibit “A”.

12. All other terms contained in this Agreement shall be used in the manner as
defined by W.Va. Code §22-22-2 or the rules.

VI. STATEMENT OF PURPOSE

13. This Agreement sets forth necessary terms and conditions to satisfy the
requirements of the Act for the investigation and, if warranted, the remediation of the site.

14. The activities conducted by the applicant under this Agreement are subject
to approval by WVDEP as provided herein. applicant shall provide all necessary information for
the site. The activities conducted by the applicant shall be consistent with this Agreement, all
applicable laws and regulations and any appropriate guidance documents.
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VII. EVALUATION OF SITE ASSESSMENT

15. Applicant has submitted a site assessment as a part of the application. The
site assessment was accompanied by a final report prepared by , a licensed
remediation specialist, which states that the site meets the applicable standard described in paragraph
15 of'this Agreement.

16. The parties ‘agree that the applicable standard for this site, consistent with
[insert cite to rule relating to remediation standards] is as follows: ’

{Insert appropriate standard and, where applicable, a description of any engingering or
institutional centrols for this site, as agreed upon by the Parties.]

17.  The statutes and regulations for which compliance is mandated in connection
with the investigation or remediation of this site are as follows:

[Insert appropriate list of statutes and rules.]

18. The WVDEP has reviewed the final report and the site assessment subimnitted
as a part of the application to participate in the Voluntary Remediation Program and has concluded
that the site meets the applicable standard described in paragraph 16 of this Agreement. [If applicable
- include a description of the technical standards applied in evaluating the site assessment with
reference to proposed future land uses.]

19.  Nothing herein shall be construed as restricting the inspection or access
“authority of DEP under any law or regulation.

VIII. RECORD PRESERVATION

20.  The applicant agrees to preserve, for a minimum of three years from the
effective date of this Agreement, all documenits required by this Agreement and any other documents
generated or used to prepare the documents required by this Agreement. Upon request by WVDEP,
the applicant shall make available 10 WVDEP such records. or copies of any such records.

IX. RESERVATION OF RIGHTS

21. WYVDEP and applicant reserve all rights and defenses they may have pursuant
to any available legal authority unless expressly waived herein.

22.  Nothing herein is intended to release, discharge, or in any way affect any
claims, causes of action or demands in law or equity which the parties may have against any person,
firm, partnership or corporation, not a party to this Agreement, for any liability it may have arising
out of or relating in any way to, the generation, storage, treatment, handling, fransportation, release
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or disposal of any materials, hazardous substances, hazardous waste, contaminants, or pollutants at,
to, or from the site. The parties to this Agreement expressly reserve all rights, claims, demands, and
causes of action they have against any and all other persons and entities who are not parties to this
Agreement, and as to each other for matters not covered hereby.

23. The applicant reserves the right to seek contribution, indemnity, or any other
available remedy against any person found to be responsible or liable for contributions, indemnity,
or otherwise for any amounts which have been or will be expended by the applicant in connection
with the site.

24. WVDEP acknowledges that, pursuant to W.Va. Code §22-22-18, applicant,
upon receipt of the Certificate of Completion, is not liable for claims for contribution concerning
matters addressed in the Voluntary Remediation Work Plan.

X. PUBLIC NOTIFICATION/INVOLVEMENT

25. [For brownfield applicants, insert provision requiring compliance with
approved-public involvement plan, where appropriate]

XI. ADMINISTRATIVE COSTS

26..  Applicant agrees to reimburse WVDEP for all of its reasonable administrative
costs associated with this Agreement in the amount of § within 30 days
of the effective date of this Agreement with a check made payable to the Voluntary Remediation
Fund and be mailed along with a transmittal letter stating the site name and address o the West
Virginia Division of Environmental Protection; Attention: , ,
West Virginia. Reimbursable costs under this provision shall be those costs for which
reimbursement is required under the rules. )

XIL. [IF APPLICABLE] LAND USE COVENANTS

27. [Insert provisions describing restrictions on future use of property and
attach copy of land use covenant that is to be recorded for the site.]

XIII. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

28.  The effective date of this Agreement shall be the date on which the applicant
receives notice that this Agreement has been signed by the director of WVDEP.

29.  This Agreement may be amended by mutual agreement of WVDEP and the
applicant. Amendments shall be in writing and shall be effective when the applicant receives notice

that the amendment has been signed by the director of WVDEP.
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30.. . If'the director determines that there is an imminent threat to the public, he or
she may unilaterally modify or amend this Agreement.

XIV. TERMINATION AND SATISFACTION

31. Upon completion of the final report prepared by the licensed remediation
specizlist, the applicant may seek a Certificate of Completion from the director. Upon receipt of a
request for a Certificate of Completion, the director shall determine the1 the site meets applicable
standards for those areas of the site and for those contaminants identified in the voluntarv
remediation agreement and that the applicant has complied with the voluntary remediation
agreement and any approved work plans for the site. Upon making this determination, the director
shall issue a Certificate of Completion which conforms substantially to Appendix 60-4C of the rule.
Where a land use covenant is required by this Agreement, such Certificate of Completion shall not
become effective until it is properly filed with the Clerk of the County Commission of the county
in which the property is located.

[f the director determines that the certificate should not be issued because the work
required by this Agreement and any approved work plans has not been completed or because the site
does not meet applicable standards the director shall initiate the procedures relating to denial of a
certificate as provided in the rules. =~

32, The provisions of this Agreement shall be satisfied and this Agreement shall
end when the director issues the Certificate of Completion.

XV. REOPENER

33. This Agreement may be reopened upon agreement of the parties or upon
occurrence of one or more of the conditions of W.Va. Code §22-22-15 and the rules implementing
that section. '

XVI. GOVERNING LAW

34. This Agreement will be governed by the laws of the State of West Virginia.

APPLICANT




DATE

WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION.

Byv: _ ] _ L

Title: - . I _ e . : ’ -

Date:

[Include if applicant is not owner of the site and agreement calls for a land use covenant:

_ ., as owner of the site referenced in the above
Agreement hereby acknowledges that said Agreement requires the imposition of a land use covenant
and, in consideration of the benefits accruing to the site from said Agreement, I hereby agree to the
imposition of such land use covenant and agree to cooperate in the execution and filing of such land
use covenant.

Owner ' - Date
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APPENDIX 60-3B

WEST VIRGINIA VOLUNTARY REMEDIATION AGREEMENT FOR
INVESTIGATION AND REMEDIATION ACTIVITIES

{For Brownfields and Non-Brownfields Sites]
I. INTRODUCTION

1. The West Virginia Division of Environmental Protection (WVDEP), by its
director, and (“applicant™) hereby enter into this Voluntary Remediation
Agreement (“Agreement”), pursuant to the Veluntary Remediation and Redevelopment Act, W.Va.
Code §22-22-1 et seq. (*the Act”), for the purpose of investigating and remediating the property that
is the subject of this Agreement (“the site”).

II. JURISDICTION

2. This Agreement is entered into by and between the WVDEP, by iis director,
and , applicant, pursuant 0 W.Va. Code §22-22-7.
3. The Parties agree to the following terms and conditions as satisfving the

requirements of the Act for the investigation and remediation of the site. The applicant reserves all
rights it may have under common law, the West Virginia Code and federal statutes to seek
contribution or indemnity. The WVDEP reserves all rights it may have under common law, the
West Virginia Code and federal statutes to seek contribution or indemnity from persons other than
the applicant and those persons identified in W. Va. Code §22-22-18.

4. By entering into this Agreement, the applicant neither admits nor denies
liability.

III. STATEMENT OF ELIGIBILITY

5. The director has determined that the application submitted by applicant is
complete and that applicant is eligible to participate in the voluntary remediation program.
However, neither the director’s determination of eligibility nor the entry into this Agreement
preciudes any finding by the director at a later date that the site poses an imminent and substantial
threat to human health or the environment within the meaning of W.Va. Code §22-22-7(d). In
addition, if it is determined that applicant withheld or misrepresented information that would be
relevant to the applicant’s eligibility, the director may withdraw from this Agreemeni.
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IV. PARTIES BOUND

6. ‘This Agreement shall apply to and be binding upon the applicant, its officers,
directors, principals, employees, agents, successors, subsidiaries and assigns and upon WVDEP, its
employees, agents and successors. The signatories to this Agreement certify that they are fully
authorized to execute and legaily bind the parties they represent. No change in ownership, corporate,
or partnership status of the applicant shall in any way alter its status or responsibilities under this
Agreement unless applicant or WVDEP withdraws from this Program.

7. The applicant shall provide a copy of this Agreement to any subsequent
owners or successors before ownership rights are transferred. The applicant shall provide a copy of
this Agreement to all contractors, sub-contracters, laboratories, and consultants which are retained
to conduct any work performed under this Agreement, within 14 days after the effective date of this
Agreement or within 14 days of the date of retaining their services.

V. DEFINITIONS

8. “Day” or “calendar day” means the 24-hour period between 12:00 A.M. -
12:00 A.M.

9. “No further action” means a site is eligible to receive a Certificate of
Completion on the basis of site assessment sampling or sampling data developed under a Voluntary
Remediation Agreement which demonstrates that the site meets applicable standards,

10.  “Rules” mean those rules adopted by the director of the Division of
Environmental Protection pursuant to the Voluntary Remediation and Redevelopment Act, W. Va.
Code §22-22-1. _ . -

11, “Site™ shall be used in the manner as defined by W.Va. Code $22-22-1 and
for purposes of this Agreement means the property located in , West Virginia,
and is more particularly described in the Application for Participating in the Voluntary Remediation
Program attached and incorporated herein as Exhibit “A”.

12 All other terms contained in this Agreement shall be used in the manner as
defined by W.Va. Code §22-22-2 or the rules.

VI. STATEMENT OF PURPOSE

13. This Agreement sets forth necessary terms and conditions to satisfy the
requirements of the Act for the investigation and remediation of the site.

14. The activities conducted by the applicant under this Agreement are subject
to approval by WVDEP as provided herein. Applicant shall provide all necessarv information for
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the site. The activities conducted by the applicant shall be consistent with this Agreement, all
applicable laws and regulations and any appropriate guidance documents.

VII. WORK TO BE PERFORMED

15. All work to be performed by the applicant pursuant to this Agreement shall
be under the direction and supervision of a licensed remediation specialist. The licensed remediation
specialist may be designated by applicant as applicant’s project manager pursuant to Paragraph 34.
Prior to the initiation of site work, the applicant shall notify WVDEDP, in writing, regarding the name
and title of the licensed remediation specialist, if different from the licensed remediation specialist
designated in the application, and of any corntractors and/cr subcontractors tc be used in carrving
out the terms of this Agreement.

16.  Applicant shall submit a Voluntary Remediation Work Plan which when
implemented provides for the attainment of the applicable standard specified in Paragraph 18 of this
Agreement. '

17. The Voluntary Remediation Work Plan submittal shall include the following:

[To be developed on a site-by-site basis]
18. The parties agree that the applicable standard for this site, consistent with

Section 9 of the rule, is as follows:

[Insert applicable standard and, where applicable, engineering or institutional
controls for this site, as agreed upon by the Parties.]

19, The statutes and regulations for which compliance is mandated in connection
with the investigation or remediation of this site are as follows:

[Insert appropriate list of statutes and rules.]
VIII. SUBMITTAL AND APPROVAL OF WORK PLANS OR REPORTS

20.  The applicant shall submit the foilowing work plans or reports in accordance
with the schedule provided in this Agreement:

[List of work plans and/or reports to be submitted]

21, The director may, based upon accuracy, quality, and completeness, either
approve or disapprove a work plan or report submitted by applicant.
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22. If the director disapproves a work plan or report, the director must, within 3
days of its disapproval, notify the applicant in writing that its work plan or report has been
disapproved. Such wriften notice shall inciude z list specifying the reasons that the work plan or
report was disapproved, and shall specify all additional information needed for the work plan or
report to obtain approval.

23. If the director disapproves a work plan or report as submitted, the applicant
must resubmit the work plan or report or terminate this Agreement as provided in Paragraph 22.

24, The director shall either approve or disapprove all work plans and reports
within 30 days of receipt [shorter period may be specified]. Any such action taken on a work plan
or report must be confirmed in writing and received by the applicant within the 30-day peried [may
be shorter period specified]. An extension of time for approval or disapproval of work plans or
report may be mutually agreed to by and between the applicant and the director. If an extension of
time is mutually agreed to by the director and applicant, it must be confirmed in writing.

25.  After work plans or reports are submitted, the director shall approve or
disapprove the resubmitted work plans or reports within 30 days of receipt, or within such shorter
pericd specified in the partie’s voluntary remediation agreement. Any action taken on resubmitted
work plans or reports must be confirmed in writing and received by the applicant within the thirty
(30)-day period for acting on a resubmitted application, or within such shorter time specifiad in the
parties’ voluntary remediation agreement. An extension of time or action on resubmitted work plans
or reports may be mutually agreed to between the applicant and the director. If an extension of time
is mutually agreed to by the director and applicant, it must be confirmed in writing. If resubmitted
work plans or reports are not approved by the director, then the director and the applicant may
mutually agree, in writing, to a schedule for additional review of the resubmitted work plans or
reports,

26.  If work plans or reports are not approved or disapproved within 30 days of
receipt by the director [shorter time may be specified], or if resubmitted work plans or reports are
not approved or disapproved within 30 dayvs of receipt by the director [shorter time may be
specified], then the work plang or reports will be deemed approved unless such work plans or reports
are determined to be materially inaccurate.

27.  Notice. Any notice required to be given under the provisicns of this section
must be in writing and sent via United States certified mail [alternate method may be specified].
Notice is complete upon receipt.

28.  Ifthe applicant desires to proceed with the implementation of the approved
work plan, the applicant must notify the director in writing not more than 90 days after the work plan
is approved. After providing such notice, the applicant shall initiate the work detailed in the
Voluntary Remediation Work Plan according to the schedule as set forth in the director’s Notice of
Approval. Upon the director’s receipt of notice that the applicant intends to proceed, the fully
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approved Voluntary Remediation Work Plan shall be deemed incorporated into and made an
enforceable part of this Agreement.

29.  Upon completion of the work contemplated by the work plan, the applicant
shall submit to the director the final report prepared by the licensed remediation specialist. The final
report shall include all information necessary to verify that all work contemplated by the work plan
has been completed and all information required by the rules.

IX. PUBLIC NOTIFICATION/INVOLVEMENT

30. [For brownfield applicants, insert provision requiring compliance with
approved Public Involvement Plan, where appropriate].

IX. ADDRESSES FOR ALL CORRESPONDENCE

31.  Documents, including reports, approvals, notifications, disapprovals, and
other correspondence, to be submitted under this Agreement, may be sent by certified mail,
return receipt requested, hand delivery, overnight mail or by courier service to the following
addresses or to such addresses as the applicant or WVDEP may designate in writing.

Documents to be submitted to WVDEP should be sent to:
WYV Division Environmental Protection
Office of Waste Management

1356 Hansford Street

Charleston, West Virginia 25301

Phone No. (304)558-5929

Documents to be submitted to the applicant should be sent to:

Atin:

Phone No.
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XI. COMPLIANCE WITH APPLICABLE LAWS

32 All work undertaken by the applicant pursuant to this Agreement shall be
performed in compliance with all applicable federal, state and local laws, ordinances and
regulations, including, but not limited to, all Occupational Safety and Health Administration,
Department of Transportation and Resource Conservation and Recovery Act regulations. The
applicant shall be responsible for obtaining all permits which are necessary for the performance
of any work hereunder.

33. Completion of the work performed in accordance with this Agreement
shall satisfy all applicable remediation requirements of Chapter 22 of the West Virginia Code,
including the following: the Surface Coal Mining and Reclamation Act, W, Va. Code §§22-10-
1 et seq.; the Air Pollution Control Act, W. Va. Code §§22-5-1 et seq.; the Water Pollution
Control Act, W. Va, Code §§22-11-1 et seq.; the Groundwater Protection Act, W. Va. Code
§§22-12-1 et seq.; the Sclid Waste Management Act, W. Va. Code §§22-15-1 et seq.; the
Lnderground Storage Tank Act, W. Va, Code §§22-17-1 et seq.; and the Hazardous Waste
Management Act, W. Va. Code §§22-18-1 et seq.

XII. PROJECT MANAGER/LICENSED REMEDIATION SPECIALIST

34, On or before the effective date of this Agreement, WVDEP shall designate
a project manager. The applicant shall designate a licensed remediation specialist and a project
manager. The licensed remediation spec1allst may be the project manager. The licensed
remediation specialist shall be responsible for the supervision of all activities under this
Agreement. The WVDEP project manager will be the WVDEP designated representative at the
site. To the maximum extent possible, communications between the applicant and WVDEP and
all documents (including reports, approvals, and other correspondence) concerning the activities
performed pursuant to the terms and conditions of this Agreement shall be directed through the
project managers. During the implementation of this Agreement, the project managers shall,
whenever possible, operate by consensus and shall attempt in good faith to resolve disputes
informally through discussion of the issues. Each party has the right to change its respective
project manager or licensed remediation specialist and shall notify the other party of such change
within seventy-two (72) hours.

35.  The absence of the applicant’s or WVDEP's project manager or licensed
remediation specialist from the site shall not be cause for the stoppage of work. The applicant’s
project manager or his supervisor or licensed remediation specialists shall reascnably be
availzble by telephone while work is being performed, The applicant shall designate a person to
be in charge who will be available on-site when field work is being performed.
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XIIT. QUALITY ASSURANCE —

36.  The applicant shall use quality assurance, quality control, and chain of
custody procedures in accordance with the Quality Assurance Project Plan approved for use by
WVDEP throughout any work plan sample collection and analysis activities under this
Agreement, unless WVDEP agregs otherwise. )

37. Applicant shall provide the WVDEP project manager with reasonable
advance notice of all sampling and analysis as detailed in the work plan. To provide quality
assurance and maintain quality control, the applicant shall:

a) Use laboratories certified by WVDEP;)

b} Ensure that all sampling and analyses are performed according to
US EPA methods, the approved Quality Assurance Project Plan, or
other methods deemed satisfactory by WVDEP; and

c) Ensure that any laboratories used by the applicant for analyses
participate in a documented Quality Assurance/Quality Control
program that complies with US EPA guidance documents., As part
of such a program, and upon request by WVDEP, such laboratories
shall perform analyses of samples provided by WVDEP to
demonstrate the gquality of analytical data for each such laboratory.

38.  Inthe event any laboratory fails to perform the activities required above,
WVDEP reserves the right to reject any data not gathered pursuant te the requirements listed
above, and to require that the applicant utilize a different laboratory.

XIV. SAMPLING AND DATA/DOCUMENT AVAILABILITY

39.  The applicant shall, upon request, make the results of all sampling,
including raw data and/or tests or other data generated by the applicant, or on the applicant’s
behalf, available to WVDEP. WVDEP shall make available to the applicant the quality-assured
results of sampling and/or tests or other data similarly generated by WVDEP.

40. At the request of WVDEP, the applicant shall permit an authorized
representative of WVDEP to take samples of wastes, soils, air surface water and groundwater at
the site. For each sample taken, the authorized representative shall provide the applicant a
receipt describing the sample obtained and, if requested, a portion of each sample equal in weight
or volume to the portion retained.

XV. ACCESS




41. To the extent that the site or other areas where work is performed
hereunder is presently owned or controlled by parties other than those bound by this Agreement,
the applicant shall obtain, or use its best efforts to obtain, access agreements from the present
owners. Best efforts shall include, at a minimum, a certified letter from applicant to the present
owner of such property requesting access agreements to permit applicant or any authorized
representative of the WVDEP access to such property. Such agreement shall provide access for
authorized representatives of the WVDEP as specified below. In the event such access
agreements are not obtained, the applicant shall so notify the WVDEP, which may then, at its
discretion, assist the applicant in gaining access.

42, Upon presentation of proper credentials, authorized representatives of the
WVDEP shall be provided access by the applicant to the site and other areas where work is to be
performed under this Agreement at all reasonable times. Such access shall be related solely to
the work being performed on the site and shall include, but not be limited to: inspecting records,
operating logs and contracts related to the site; reviewing the progress of the applicant in
carrying out the terms of this Agreement; conducting such tests, inspections and sampling as
WVDEP may deem necessary consistent with paragraphs XII and XIII of this Agreement. The
applicant shall permit WVDEP’s authorized representatives to inspect and copy all records, files,
photographs, documents and other writings, including all sampling and monitoring data, which
pertain to this Agreement over which the applicant exercises control. All persons with access to
the site Pursuant to this Agreement shall comply with the health and safety plans.

43..  Nothing herein shall be construed as restricting the inspection or access
authority of WVDEP under any law or regulation.

XVI. RECORD PRESERVATION

44. The applicant agrees to preserve, during the pendency of this Agreement,
and for a minimurh of three years after its termination, all documents required by this Agreement
and any other documents generated or used to prepare the documents required by this
Agreement. Upon request by WVDEP, the applicant shall make available to WVDEP such
records, or copies of any such records.

45.  Applicant may assert a confidentiality claim for any information submitted
pursuant to this Agreement on the grounds that such information, or parts thereof, if made public
would divulge methods, processes, or activities entitled to protection as trade secrets, If no such
confidentiality claim accompanies the information when it is submitted to the WVDEP, it may be
available to the public by WVDEP without further notice to the applicant. Applicant agrees not
to assert any confidentiality claim with regard to any physical or analytical data regarding
environmental conditions at the site,

XVII. DISPUTE RESOLUTION
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46. The parties shall use their best efforts to, in good faith, resolve all disputes
or differences of opinion informally. If, however, disputes arise concerning this Agreement
which the parties are unable to resolve informally, the applicant may present written notices of
such dispute to WVDEP and set forth specific points of dispute and the position of the applicant.
This written notice shall be submitted no later than 5 calendar days after the applicant discovers
the project managers are unable to resolve the dispute. The applicant’s project manager will
notify WVDEP project manager immediately by phone or other appropriate methods of
communication, prior to written notice, when she/he believes the parties are unable to resolve a
dispute. If both parties agree, disputes may be submitted to an impartial third party for non-
binding mediation. o '

47. Any unresolved disputes arising out of or relating to this contract, or the
breach thereof, shall be settled by arbitration and judgment on the arbitrator’s decision may be
entered in any court having jurisdiction. The applicant shall notify WVDEP in writing of any
wnresolved disputes which it believes requires arbitration. Within 5 days, the parties shall agree
to an arbitrator. If the parties fail to agree to an arbitrator, the arbitration shall be administered
by the American Arbitration Association. In selecting a mediator or arbitrator, the parties shall
attempt to select persons with experience in environmental matters, including but not limited to
licensed remediation specialists.

48. The applicant shall make a written submission in support of its position to
the agreed arbitrator within 10 days of the arbitrator’s selection, and the other party may make a
written response in support of its position within 7 days thereafter. Upon notice to the parties,
the arbitrator may request additional information or make specific inquiry of either party. Within
30 days of the initial written submission under this paragraph, the arbitrator shall render a
decision on the dispute and notify each of the parties of the decision.

49. Until the dispute is resolved, any actions concerning that element of work
in dispute shall be halted. The resolution of the dispute shall be incorporated into the work plan
znd made an enforceable part thereof. The time schedule for the work in dispute shall be
extended by the amount of time needed for resolution. Elements of work and/or obligations not
affected by the dispute shall be completad in accordance with the schedule contained in the work
plan.

50. Elements of work and any actions required as a result of such dispute
resolution shall immediately be incorporated, if necessary, into the appropriate plan or procedure,
and into this Agreement. The applicant shall proceed with all remaining work according to the
modified plan or procedure.

XVIII. FORCE MAJEURE
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51. The applicant shall cause all work or required reporting to be performed
within the time limits set forth herein, unless performance is delayed by events which constitute
a force majeure. “Force Majeure” shall mean conditions or circumstances beyond the reasonable
control of applicant which could not have been overcome by due diligence and shall include,
without limitation, acts of God, action or inaction of other governmental agencies, or
administrative or judicial tribunals or other third parties, or strikes or labor disputes (provided,
however, applicant shall not be required to concede to any labor demands), which prevent or
delay applicant from complying with the work plan,

52. The applicant shall notify WVDEP by calling with 3 calendar days and by
writing no later than 7 calendar days after any event which the applicant contends is a force
majeure. Such notification shall describe the anticipated length of the delay, the cause or causes

of the delay, the measures taken or to be taken by the applicant to minimize the delay, and the
timetable by which these measures will be implemented. The applicant shall have the burden of
demonstrating that the event is a force majeure. The decision of whether an event is a force
majeure shall be made by the director, or the director’s designate. The decision shall be
immediately communicated to the applicant.

53.  Ifadelayv is attributable to a force majeure, the time period for
performance under this Agreement shall be extended, in writing, by the amount of time that is
attributable to the event constituting the force majeure.

XVIX. RESERVATION OF RIGHTS

54, WYVDEP and applicant reserve all rights and defenses they may have
pursuant to any available authority unless expressly waived herein.

35. Nothing herein is intended to release, discharge, or in any way affect any
claims, causes of actions or demands in law or equity which the parties may have against any
person, firm, partnership or corporation, not a party to this Agreement for any liability it may
have arising out of or relating in any way to, the generation, storage, treatment, handling,
transportation, release or disposal of any materials, hazardous substances, hazardous waste,

contaminants, or pollutants at, to, or from the site. The parties to this Agreement expressly
reserve all rights, claims, demands, and causes of action they have against any and all other
persons and entities who are not parties to this Agreement, and as to each other for matters not
coverad hereby.

56. The applicant reserves the right to seek contribution, indemnity, or any
other available remedy against any person found to be responsible or liable for contributions,
indemnity, or otherwise for any amounts which have been or will be expended by the applicant
in connection with the site.
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57.  The WVDEP reserves the right to bring an action, including an
administrative action, against applicant for any violations of statutes or regulations except for the
specific violations or releases that are being remediated in the work plan.

58.  The WVDEP reserves the right to withdraw its approval of the work plan
at anv time during the implementation of the work plan if:

a) WVDEP determines that the applicant has failed to substantially
comply with the terms and conditions of this Agreement or the
work plan;

b} The applicant declines to implement the work plan after being
notified of its approval by the WVDEP; or

c) WVDEP determines that a hazardous substance or petroleum has
become an imminent or substantial threat to hwman health or the
environment.

Upon withdrawal of its approval, this Agreement shall be terminated and WVDEP
reserves the right to bring any action to enforce any statute or regulation under Chapter 22 of the
West Virginia Code, including an action regarding the violations or releases that were the subject
of this Agreement.

59.  The WVDEP acknowledges that, pursuant to W. Va. Cede §22-22-18,
applicant, upon receipt of the Certificate of Completion, is not liable for claims for contribution
concerning matters addressed in the Voluntary Remediation Work Plan.

XX. ADMINISTRATIVE COSTS

60.  Applicant agrees to reimburse WVDEP for all of its reasonable
administrative costs associated with implementation of this Agreement at the rate of 2.5 times the
hourly rate of the primary emplovee assigned to the site plus the actual and direct expenses of
such employee. Within 60 calendar days of the approval of the work plan, WVDEP shall send
the applicant an itemized list of estimated costs that WVDEP expects to incur under this
Agreement. Itemization will be in standard WVDEP format, an example of which is attached.
The estimated costs may include the preparation of the itemized list of administrative costs.

61.  Applicant shall pay these costs on the following schedule. Applicant shall
pay to WVDEP $ , within 30 days of the effective date of this Agreement. Said amount
shall be credited against the first accounting. WVDEP shall periodicaily send an accounting of
contractor, subcentractor and laboratory costs to applicant. Said accounting shall itemize all
costs incurred by WVDEP for the previous . . Applicant shall pay said amount within

days of receipt of the accounting. WVDEP shall also periodically send an accounting of
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WVDEP’s primary employee time charged to this site to applicant. Applicant shall pay said
amount within days of receipt of the accounting.

62. Checks should be made payable to the Voluntary Remediation Fund and
mailed along with a transmittal letter stating the site name and address to the West Virginia
Division of Environmental Protection: Attention: , West
Virginia. In addition, a copy of the check and transmittal letter should be malled to the WV DEP
project manager.

XI. NOTICE OF BANKRUPTCY

63. As soon as applicant has knowledge of its intention to file bankruptcy or
no later than 7 days prior to the actual filing of a voluntary or involuntary bankruptcy petition,
applicant shall notify WVDEP of its intention to file a bankruptcy petition.

XII. INDEMNIFICATION

64, The applicant agrees to indemnify and save and hold the State of West
Virginia, its agencies, departments, agents, and employee, harmless from and all claims or causes
of action arising from, or on account of, acts or omissions of the applicant, its officers,
employees, receivers, trustees, agents, or assigns, in carrying out the activities pursuant to this
Agreement.

XXIII. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

65.  The effective date of this Agreement shall be the date on which the
applicant receives notice that this Agreement has been signed by the director of WVDEP.

66.  This Agreement may be amended by mutual agreement of WVDEP and
the applicant. Amendments shall be in writing and shall be effective when the applicant receives
notice that the amendment has been signed by the director of WVDEP. |

67.  Ifthe director determines that there is an imminent threat to the public, he
or she may unilaterally modify or amend this Agreement.

XXIV. EXTENSIONS OF TIME PERIODS

68. Any written response shall be deemed timely performed if hand delivered
or postmarked by the last day of any time period prescribed herein. Whenever a party has the
right or is required to do some act or make some response within a prescribed period after the
service of a notice or other paper on him and the notice or paper is served upon him by mail, 3
days shall be added 1o the prescribed period.
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69.  Whenever any party is called upon to respond or otherwise act in a certain
number of days, and if the final day occurs on a Saturday, Sunday or legal holiday (whether state
or national), such time limitation shall automatically extend to the next business day after such
Samurday, Sunday, or holiday.

70.  Any time periods specified in this Agreement may be extended only by
agreement of the parties. o -

XXV. TERMINATION AND SATISFACTION

71, Upon completion of the final report prepared by the licensed remediation
specialist, the applicant may seek a Certificate of Completion from the director. Upon receipt of
a request for a Certificate of Completion, the director shall determine that the site meets
applicable standards for those areas of the site and for those contaminants identified in the
voluntary remediation agreement and that the applicant has complied with the voluntary
remediation agreement and any approved work plans for the site. Upon making this |
determination, the director shall issue a Certificate of Completion which conforms substantially
to Appendix 60-3C of the rules. Where a land use covenant is required by this Agreement, such
Certificate of Completion shall not become effective until it is properly filed with the Clerk of
the County Commission of the county in which the property is located.

[f the director determines that the certificate should not be issued because work
required by this Agreement and any approved work plans has not been completed or because the
site does not meet applicable standards, the director shall initiate the procedures relating to denial
of a certificate as provided in the rules.

72.  The provisions of this Agreement shall be satisfied and this Agreement
shall terminate when the director issues the Certificate of Completion.

73.  Nothing in this Agreement shall restrict the State of West Virginia from
seeking other appropriate relief to protect human health or the environment from pollution or
contamination at or from this site not remediated in accordance with this Agreement.

74. The applicant may in its sole discretion terminate this Agreement by
¢iving 15 days advance written notice of termination. Only those costs incurred or obligated by
the director before the notice of termination Is receivéd are recoverable if the Agreement is
terminated. If the applicant terminates this Agreement, then the applicant shall pay WVDEP’s
costs associated with the voluntary remediation within 31 days after receiving notice that the
costs are due and owing.

XXVI. [IF APPLICABLE] LAND USE COVENANTS
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75. [Insert provisions describing restrictions on future use of property and
attach copy of land use covenant that is to be recorded for the site].

XXVII. REOPENER

76. Upon agreement of the parties or upon occurrence of one or more of the
conditions of W, Va, Code §22-22-15, this Agreement may be reopened in accordance with W.
Va. Code §22-22-15 and the rules implementing that section.

XXVIII. PRECEDENCE OF AGREEMENT

77. In the event that conflict arises among the terms and conditions of this
Agreement, the State of Work, or the approved work plan, this Agreement shall govern and the

terms and conditions hereunder shall determine the parties’ rights and responsibilities.
XXIX. GOVERNING LAW

78. This Agreement will be governed by the laws of the State of West
Virginia. C : -

Applicant

Date

WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION

By: : , ‘ )

Title:

Date:

[Include if applicant is not owner of the site and Agreement calls for a land use covenant:
__,asowner of the site referenced in the above
Agreement hereby acknowledges that said Agreement requires the imposition of & land use
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covenant and, in consideration of the benefits accruing 1o the site from said Agreement, [ hereby
agree to the imposition of such land use covenant and agree to cooperate in the execution and
filing of such land use covenant.

Owner =~ - ~Date

101




APPENDIX 60-4C

STATE OF WEST VIRGINIA
VOLUNTARY REMEDIATION PROGRAM
CERTIFICATE OF COMPLETION AND COVENANT

[Applicant] entered into a Voluntary Remediation Agreement with the director of

the Division of Environmental Protection, dated (“Agreement™). The Agreement was
entered into to address the release of any contaminantsat __ ("Site") located at
, in District, County, West

—_— — ——— T e e =

Virginia. The following decuments are incorporated as a part of this Certificate and Covenant:

L The application dated I and the site assessment
submitted with the application

u The Agreement dated

| A map depicting the site ( See Exhibit A)

u A list of the contaminants for which the remediation standards specified in
the Agreement have been met (See Exhibit B)

L The final report submitted for the site dated e ,
issued by a licensed remediation specialist.

u [if applicable] A description of any institutional or engineering controls
that were used to achieve a remediation standard (See Exhibit C)

= [If applicable] The land use covenant that is to be recorded for this site
(See Exhibit D). '

This Certificate of Completion is issued pursuant to W.Va. Code §22-22-13 to

{Applicant] in recognition of the completion of the work required under the Agreement.

Pursuant to W.Va, Code §§22-22-7(f), 22-22-13, 22-22-14, and 22-22-18, the
director of the West Virginia Division of Environmental Protection (hereinafter, “WVDEP™), in

the name of and on behalf of the State of West Virginia, now covenants not to bring any civil,
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L)

criminal or administrative action or claim, resulting from or based upon the release or threatened
release of contaminants that were the subject of the Voluntary Remediation Agreement. This
covenant shall bar actions against [applicant], [applicant]’s successors and assigns, and those
persons identified in W, Va. Code §22-22-18, from all public and private claims arising under
Chapter 22 of the West Virginia Code or rules adopted thereunder in connection with the release
or threatened release that was the subject of the Voluntary Remediation Agreement. This

covenant shall not apply to [applicant]'s predecessors in title.

CONDITIONS
This Certificate and the covenant it contains are subject to the terms and

conditions set forth below:

1. The following conditions, contained in W.Va. Code §22-22-15, which

may cause the Voluntary Remediation Agreement to be reopened:

a) fraud was committed in demonstrating attainment of a standard at
the site that resulted in avoiding the need for further remediation of
the site;

b) new information confirms the existence of an area of previously

unknown contamination which contains contaminants that have
been shown to exceed the standards applied to the previous
remediation at the site;

c) the level of risk is increased significantly beyond the established
level of protection at the site due to substantial changes in exposure
conditions, such as, a change in land use, or new information is
obtained about a contaminant associated with the'site which revises
exposure agsumptions beyond the acceptable range. This condition
applies only where the level of risk is increased by a factor of at
least five or the hazard index exceeds 1, or 10 where multiple
svstemic toxicants do not affect the same organ;

d) the release occwrred after the effective date of this Article on a site
not used for industrial activity prior to the effective date of this
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Article; the remedy relied, in whole or in part, upon institutional or
engineering controls instead of treatment or removal of
contamination; and treatment, removal or dastruction has become
technically and economically practicable; or

&) the remediation method failed to meet the remediation standard or
combination of standards.

For purposes of this paragraph, “new information” means any information obtained
directly or indirectly by the division from any person after issuance of a Certificate of
Completion, but does not include information the division has received in the application
for participation in the voluntary remediation program, including any site assessment,
[optional: during the execution of the voluntary remediation agreement or any work plan
developed under such an agreement] or other information available to the division under
the voluntary remediation program prior to the execution of the Certificate of
Completion. Information that does not qualify as new information may be considered by
the director along with new information if necessary, to determine whether any of the

conditions for reopening set out in section 16 of this rule, have occurred.
Where one of the foregoing conditions is found to exist for a portion but not all of the
site, this certificate and covenant shall continue to apply to all portions of the site that

were unaffected by the occurrence of that condition.

2. To the extent that the Agreement or any of the documents referenced in

this certificate impose obligations that continue after the execution of this certificate, there shall

be continued compliance with such obligations,

3. This certificate and covenant do not preclude the State of West Virginia

from taking any unilateral action at the site, under any existing or future statutory authority, to.

protect human health and the environment; provided however, in no event shall the State have a

right of recovery against [applicant] or any other person to whor the covenant herein applies to
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the extent that such right of recovery arises under Chapter 22 of the West Virginia Code, and

relates to matters covered by the Agreement.

4. This certificate and covenant do not preclude the State from seeking

recovery of such sums as the [applicant] has agreed to pay the WVDEP under the Agreement.

WHEREFORE, the director of the Division of Environmental Protection, on behalf of

the State of West Virginia, issues this certificate and covenant, with all aforementioned

privileges, responsibilities, conditions and reservations, this date of . to

[applicant].

Director, Division of Environmental Protection
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APPENDIX 60-3D
LAND USE COVENANT

[To be used where applicant is not the owner of the property covered by the Voluntary
Remediation Agreement]

[Applicant] has entered into a Voluntary Remediation Agreement (hereinafter
referred to as "the Agreemen't”) with the Division of Environmental Protection for the State of
West Virginia pursuant to the Voluntary Remediation and Redevelopment Act, W.Va. Code §§
22-22-1 through 22-22-21 (hereinafter referred to as “the Act™), for certain property, located at

[address of facility] in ______ District,

County, West Virginia and more
particularly described in a deed of record in the oifice of the Clerk of the County Commission of
_ County, West Virginia. In the Agreement, the current owner of thisr property,
[insert name], hereinafter referred to as “Owner,” has agreed to th¢ imposition of the restrictions
on this property, as required by the Agreement. The Agreement aIlox_vs certain levels of
contamination to remain on the property and requires a land use covenant be recorded in the
office of the Clerk of the County Commission for the purposes of protecting public
health and the environment and to prevent interference with the performance, operation and

maintenance of any remedial actions required by the Agreement.

NOW THEREFORE, the following restrictions shall apply to this property:
1. The Owner shall prohibit all activities on the property which may interfere

with the remedial action required by the Agreement.
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2. The Owner shall prohibit all activities that may result in human exposures
above those specified by the Agreement or that would result in the release of a contaminant that
was contained as part of the remedial action. These activities include, but are not limited to:

[Insert list of prohibited activities]

3 The Owner shall restrict the uses of the property to:
[Description of how property will be used, consistent with the uses described in

the Agreement]

4. The Owner shall provide written notice to the director of the Division of

Environmental Protection of the intent to transfer any interest in the property.

5. The Owner shall not convey any title, easement, or other interest in the
property without adequate and complete provision for the continued implementation, operation
and maintenance of any remedial action that has been implemented on the property pursuant to
the Agreement and without assuring prevention of the releases and exposures described in the

provisions of paragraph 2, above.

6. The Owner shall grant the West Virginia Division of Environmental
Protection and its designated representatives the right to enter the property at reasonable times
for the purpose of monijtoring compliance with the Agreement, and the Certificate of
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Completion, including the right to take samples, inspect the operation to evaluate the

effectiveness of remedial activities, and inspect records all as provided in the Agreement.

7. The Division of Environmental Protection may enforce the restrictions set

torth in this Land Use Covenant by legal action in a court of appropriate jurisdiction.

8. In accordance with the provisions of the Act regarding land use covenants,
W, Va. Code §22-22-15, and in addition to any rights or duties contained in the Certificate of
Completion, this Land Use Covenant relieves the applicant, its successors and assigns, the
Owner and any subsequent successors and assigns of the Owner, and any person identified in W.
Va. Code §22-22-18 from all civil liability to the state as provided under the Act so long as the

property complies with the applicable standards identified in the Agreement.

9. The restrictions and other requirements described in this Land Use
Covenant shall run with the land and shall be binding upon any future owners, successors or
assigns and their authorized agents, employees or persons acting under their direction or control.
Subject to subsequent writter modification or release signed by the director and the owner at the
time of such modification or release, and filed in the office of the Clerk of the County
Commission of the county where these covenants have been recorded, this Land Use Covenant

shall continue in perpetuity.
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10.  If any provision of this Land Use Covenant is held to be invalid by any
court of competent jurisdiction, the invalidity of such provision shall not affect the validity of
any other provisions herecof. All such other provisions shall continue unimpaired and in full

force and effect.

1‘1. This Land Use Covenant shail not be amended, modified or terminated
except by written instrument executed by and between the Owner at the time of the proposed
amendment, modification or termination, and the director of the West Virginia Division of
Environmental Protection, or his successor in accordance with regulations promuigated by the
director or his successor. Within 5 days of executing an amendment, modification or termination
of this Land Use Covenant, the Owner shall record such amendment, modification or termination
with the Clerk of the [County] Commission, and within 5 days thereafter, the Owner shall
provide a true copy of the recorded amendment, modification or termination to the director of the

Division of Environmental Protection.

[Opticnal] The undersigned persons executing this Land Use Covenant on behalf
of the Owner represent and certify that they are duly authorized and have been fully empowered

to execute and deliver this Land Use Coveanant.

IN WITNESS WHEREOF, the said Owner of the above-described property and
the director of the Division of Environmental Protection have caused this Land Use Covenant to

be executed this day of , 19 . .
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SIGNED:
Property Owner ' Director, Division of Environmental
Protection
I , a Notary Public in and for the State and County aforesaid,
do hereby certify that , Whose name is signed to the writing above, bearing
date the day of ., 19__, has this day acknowledged same to be his
true act and dead.
Given under my hand this the dayof , 19

My commission expires

Notary Public

1 , a Notary Public in and for the State and County aforesaid,
do hereby certify that , Whose name is signed to the writing above, bearing
date the day of , 19__, has this day acknowledged same to be his

true act and deed.
Given under my hand this the day of ,19_

My commission expires

Notary Public
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[Include instructions to the Clerk directing that the recorded document be returned to the director
of the DEP.] '

APPENDIX 60-3E

LAND USE COVENANT

[To be used where applicant is the owner of the property covered by the Voluntarv Remediation
Agreement]. '

[Applicant] has entered into a Voluntary Remediation Agreement (hereinafter
referred to as "the Agreement”) with the Division of Environmental Protection for the State of
West Virginia pursuant to the Voluntary Remediation and Redevelopment Act, W.Va. Code §§
22-22-1 through 22-22-2 (hereinafter referred to as_“the Act™), for certain property, located at

[address of facility] in District, ] County, West Virginia and more

particularly descrived in a deed of record in the office of the Clerk of the County Commission of
County, West Virginia. Paragraph __ of the Agreement requires [applicant], as the
owner of said property, to file a Land Use Covenant with the Clerk of the [County]} Commission.
The Agreement allows certain levels of contamination to remain on the property and requires a
land use covenant be recorded in the office of the Clerk of the County Commission for
the purposes of protecting public health and the environment and to prevent interference with the

performance, operation and maintenance of any remedial actions required by the Agreement.

NOW THEREFORE, zas [applicant], hereinafter referred to as “Owner,” and the

director have provided in the Agreement, the foliowing restrictions shall apply to this property:
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1. The Owner shall prohibit all activities on the property which may interfere
with the remedial action required by the Agreement.

2. The Owner shall prohibit all activities that may result in human exposures
above those specified by the Agreement or that would result in the release of a contaminant that
was containad as part of the remedial action. These activities include, but are not limited to:

[Insert list of prohibited activities]

3. The Owner shall restrict the uses of the property to:
[Description of how property will be used, consistent with the uses described in

the Agreement]

4. The Owner shall provide written notice to the director of the Division of

Environmental Protection of the intent to transfer any interest in the property.

3. The Owner shall not convey any title, easement, or other interest in the
property without adequate and complete provision for the continued implementation, operation
and maintenance of any remedial action that has been implemented on the property pursuant to
the Agreement and without assuring prevention of the releases and exposures described in the

provisions of paragraph 2, above.

6. The Owner shall grant the West Virginia Division of Environmental
Protection and its designated representatives the right to enter the property at reasonable times
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for the purpose of monitoring compliance with the Agreement, and the Certificate of

Completion, including the right to take samples, inspect the operation to evaluate the

effectiveness of remedial activities, and inspecirecords all as provided in the Agreement.

7. The Division of Environmental Protection may enforce the restrictions set

forth in this Land Use Covenant by legal action in a court of appropriate jurisdiction.

8. In accordance with the provisions of the Act regarding land use covenants,
W. Va. Code §22-22-15 and in addition to any rights or duties contained in the Certificate of
Completion, this Land Use Covenant relieves the Owner and any subsequent successors and
assigns of the Owner any person identified in W. Va. Code §22-22-18 from all civil liability to
the state as provided under the Act so long as the property complies with the applicable standards

identified in the Agreement.

g. The restrictions and other requirements described in this Land Use
Covenant shall run with the land and shall be binding upon any future owners, successors or
assigns and their authorized agents, employees or persons acting under their direction or control.
Subject to subsequent written modification or release signed by the director and the owner at the
time of such modification or release, and filed in the office of the Clerk of the County
Commission of the county where these covenants have been recorded, this Land Use Covenant

shall continue in perpetuity.
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10. If any provision of this Land Use Covenant is held to be invalid by any
court of competent jurisdiction, the invalidity of such provision shall not afféct the validity of
any other provisions hereof. All such other provisions shall continue unimpaired and in full

force and effect.

11. This Land Use Covenant shall not be amended, medified or terminated
except by written instrument executed by and between the Owner at the time of the proposed
amendment, modification or termination, and the director of the West Virginia Division of
Environmental Protection, or his successor in accordance with regulations promulgated by the
director or his successor. Within 3 days of executing an amendment, modification or termination
of this Land Use Covenant, the Owner shall record such amendment, modification or termination
with the Clerk of the [County] Commission, and within 5 days thereafter, the Owner shall
provide a true copy of the recorded amendment, modification or termination to the director of the

Division of Environmental Protection.

[Optional] The undersigned persons executing this Land Use Covenant on behalf
of the Owner represent and certify that they are duly authorized and have been fully empowered

to exacute and deliver this Land Use Covenant.

IN WITNESS WHEREOF, the said Owner of the abave described property and
the director of the Division of Environmental Protection have caused this Land Use Covenant to

be executed this day of 19
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SIGNED:
Property Owner - - Director, Division of Environmental Protection

1, __, a Notary Public in and for the State and County aforesaid,
do hereby certify that , whose name is signed to the writing above, bearing
date the day of 3 , 19_, has this day acknowledged same to be his

true act and deed.
Given under my hand this the day of , 19

My commission expires

Notary Public
I, _, & Notary Public in and for the State and County aforesaid,
do hereby certify that , whose name is signed to the writing above, bearing
datethe  davef , 19_, has this day acknowledged same to be his
true act and deed. |
Given under my hand thisthe  dayof _ .19

My commission expires

Notary Public

[Include instructions to the Clerk directing that the recorded document be returned to the director
of the DEP.] ' ' .




TABLE 60-3A

LICENSED REMEDIATION SPECIALIST FEES

APPLICATION FEE - $300.00
BIENNIAL RENEWAL FEE -  $200.00

EXAMINATION FEE =~ $§250.00




TABLE 60-3B
Sources:  ISIRIS :|1m>mﬁ m...mmw.mﬁ m_ﬂmsma W=Withdrawn from IRIS or HEAST

asis | C=carainogenic effects
N=Noncarcinogenic effects {
S=West Virginia Oﬂo::as\m”mq O:m__c\ mﬁm:amam :

peraen

600 C 73 C

Acephate 30560191 4.00E-03 | 8.70E-03 | 77¢C ,
Acetaldehyde 75070 2.57€-03 | 7.70E-03 | 94N

Acetochlor 34256821 2.00E-02 | 730 N 41000 N 1600 N
Acetone _ 67641 1.00E-01 | 3700 N 200000 N 7800 N
Acetone cyanohydrin 75865 7.00E-02 H 4,006-02 A _ 2600 N 140000 N 5500 N
Acetenitrile _ 75078 6.00E-03 | 1.43E-02 A 220N . 12000 N 470 N
Acetophenone _ 08862 1.006-011  5,71E-06 W' X 0,042 N 200000 N 7800 N
Acifiuorfen 62476599 1.30E-02 | 470N - 27000 N 1000 N
Acrolein : 107028 2.00E-02 H 571E-06 | - 730 N 41000 N 1600 N
Acrylamide 79061 2.00E-04 | 4.B0E+00 | 4.55E+00 | 0.015 C 13 C 0.14 C
Acryfic acid 79107 5:.00E-01 1 2.86E-04 | 18000 N 1000000 N 39000 N
Acrylonitrile 107131 1.00E-03 H 5.71E-04 | . 540E-011  238E-01 | 012 © 10 C 120
Alachlor 15972608 1,00E-02 | _ B8.00E-02 H 28 720 C 8cC
Alar : : 1596845 1.50E-01 | : _ - 5500 N 310000 N 12000 N
Aldicarb 116063 1.00E-03 | _ ; 37 N 12000 N 78 N
Aldicarb sulfone 1646884  1:00E-03 | 37N 2000 N 78 N
Aldrin . 309002 3.00E-05 | - 1L.70E+01 1 1.71E+01 | 0.004 G 340 0.038 G
Ally , 74223646 2.50E-01 | _ 9100 N 510000 N 20000 N
Allyl alcohol _ 107186 5:.00E-03 | _ 180 N 10000 N 390 N
Allyl chloride 107051 5.00E-02 W' 2,86E-04 | u 1800 N 100000 N 3900 N
Aluminum - 7429905 1.00E+00 E' , 37000 N 1000000 N 78000 N
Aluminum v_s%z% 20859738 4.00E-04 | 15 N 820 N 31N
Amdro ” o 67485204 3.00E-04 | _ , 11N 610 N 23N
Ametryn | 834128 9,00E-03 | _ 330N 18000 N 700 N
m-Aminophenol 591275 7.00E-02 H | ; 2600 N 140000 N 5500 N
4-Aminopyridine 504245 2.00E-05 H 073 N 41N 16 N
Amitraz 33089611 2.50E-03 | 91 N 5100 N 200 N
Ammonia 7664417 2.86E-02 | 1000 N _
Ammonium sulfamate 7773060 2.00E-01 | : 7300 N 410000 N 16000 N
Aniline 62533 ~ 2.86E-04 | 5.70£-03 | 10N 10000 C . 110C
Antimony and compounds 7440360 4.00E-04 | _ 65 820 N N
Antimony pentoxide 1314609 5.00E-04 H 18 N 1000 N 39N
Antimony potassium tartrate 304610 9.00E-04 H 33N 1800 N 70 N
Antimony tetroxide 1332316 4.00E-04 H 15N 820 N NN
Antimony trioxide 1309644 4.00E-04 H 15N 820 N 3TN
Apollo 74115245 1.30E-02 | 470 N 27000 N 1000 N
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: W.wm.m_m : onmma_:oumzmo effects :

oo EFEPANCEA Regional Support provisional value 0=Other EPA documents, - N=Noncarcinogenic effects

. T : S=West Virginia Groundwater Quality Standards :

Risk:Based Cor
Contaminan CAS kgt kg dhirg gl 9 gk ik
Aramite 140578 5,00E-02 H 2.50E-02 2.49E-02 | . 27C 1 2300C 26 C
Arsenic 7440382 3.00E-04 | o 11N 610 N 23N
Arsenic (as carcinogen) 74403862 o 1.50E+00 | 1.51E+01 | 0,045 C B C 043 C
Arsine 7784421 1.43E-05 | W 052 N
Assure 76578148 9.00E-03 | _ , 330 N 18000 N 700 N
Asulam | 3337711 5,00E-02 | 1800 N 100000 N 3900 N
Atrazine 1912249 3.50E-02 | 2.22E-01 H. 38 260 C 29C
Avermectin B1 W 65195553 4.00E-04 | 15N 820N 3N
Azohenzene _ 103333 , 1.10E-01 | 1.08E-01 | . 061 C 520 C 58 C
Barium and compounds “ 7440393 7.00E-02 |  1.43E-04 A : 2000 S 140000 N 5500 N
Baygon 114261 4.00E-03 | , 150 N 8200 N 3MON
Bayleton 43121433 3.00E-02 | 1100 N 61000 N 2300 N
Baythroid 68359375 2.50E-02 | '910 N 51000 N 2000 N
Benefin A, 1861401 3.00E-01 | , _ 11000 N 610000 N 23000 N
Benomyl B 17804352 5.00E-02 | _ 1800 N 100000 N 3900 N
Bentazon _ 25057890 2.50E-03 ] _ , 91N 5100 N 200 N
Benzaldehyde _ 100527 1.00E-01 | , , X 610 N 200000 N 7800 N
Benzene : _ 71432 0 171603 B 2906021 2906021 x ' 58 2000 € 22C
Benzenethiol : : 108985 1.00E-05 H ,, 0.37 N 20 N 0.78 N
Benzidine _ 92875 3.00E-03 | h 230E+02 | 2.35E+02 | 0.00029 C 0.25 C 0.0028 C
Benzolc acld _ 65850 4.00E+001 : _ 150000 N 1000000 N 310000 N
Benzotrichloride . . 98077 1.30E+01 | 0.0052 C 44 C 0.049 C
Benzyt aloohol 100516 3.00E-01 H . 11000 N 610000 N 23000 N
Benzyl chloride 100447 1.70E-01 | X 0.062 C 340 C 38C
Beryilium and compounds 7440417 5.00E-03 | 4,30E+00 | 8.40E+00 | - 48 13C 0.15 C
Bidrin b 141662 1.00E-04 | _ . 37N 200 N - 78N
Biphenthrin (Talstar) 82657043 1,50E-02 | , 550 N 31000 N 1200 N
1,1-Bipheny! _ 92524 5.00E-02 | , _ 1800 N 100000 N 3900 N
Bis{2-chloroethyljether : 111444 1TA10E+00 | 1.46E+00 1 x 0.0002C  52C 058 C
Bis(2-chloroisopropyljether 39638329 4,00E-02 | : 7O0E-02 H 350E-02H x 026 C 820 C 91¢C
Bis{chloromethyl)ether 542681 , | 220E+02 | S 247E+021 - x  0.000049 C 0.26 C 0.0029 C
Bis{2-chloro-1-methylethyljether 0 _ o 7.00E-02 w' 7.00E-02 W' 0.96 C 820 C 91C
Bis(2-ethylhexyljphthalate (DEHP) 117817 2.00E-02 | M 1.40E-02 | 48 C 4100 C “a5 C
Bisphenal A 80057 6.00E-02 | 1800 N 100000 N 3900 N
Boron (and borates) 7440428 9.00E-021 S571E-03 H ) 3300 N 180000 N 7000 N
Boron trifluoride 7637072 2.00E-04 H 73N
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HER =y

prenennnsnnny

E=EPA-NCEA Regional Support provisional value

[TTTTTIT P

waica_%_oa_jmgmsm
Bromoethena

Bromefarm {tribromomethane)

Bromomethane
4-Bromopheny! phenyl ether
Bromophos

Bromoxynil

Bromoxynil cclancate
1,3-Butadiene

1-Butanol

Butyl benzyl phthalate
Butylate

sec-Butylbenzene
tert-Butylhenzene \
Butylphthalyl butylglycotate
Cacodylic acid

Gadmium and compounds
Caprolactam _
Captafol

Captan i
Carbaryl

Carbofuran

Carbon disulfide ,
Carbon tetrachloride
Carbosulfan
Carboxin
Ghloral
Chloramben
Chloranil
Chlordane _
o____oma_:o:,mzi
Chlorine

Chlorine dioxide
Chloroacetaldehyde
Chloroacetic acid
2-Chloroacetophenone

75274
593602
75252
74839
101553
2104963
1689845
1689992
106990
71363
85687
2008415
135088
104518
85701
75605
7440439
105602
2425061
133062
63252
1563662
75450
56235
55285148
5234684
75876
133904
118752
57749
00982324
7782505
10049044
107200
79118
532274

mooﬁ%

2:00E-02 |
1.40E-03 |
5.80E-02 O
5.00E-03 H;
2.00E-02 1
2.00E-02 |

1,00E-01 |
2.00E-01 |
5.00E-02 |
1,00E-02 E'
1.00E-02 £
1.00E+00. |
3.00E-03 H
6,00E-04 |
6.00E-07 |
2.00E-03 |
1.30E-01 |
1,00E-01 |
5,00E-03
1.00E-01
7.00E-04
1,00E-02
1,00E-01
2,00E-03
1,50E-02 |

6.00E-05
2.00E-02
1.00E-01

6.90E-03 ¢

2.00E-03 H

Piaprepe

1.43E-03 |

5.71E-05 W'

2.00E-01 |
5.71E-04 E}

5.71E-05 |

8.57E-06 |

Sources:  1=IRIS  H=HEAST A=HEAST alternate WeWithdrawn from IRIS or HEAST
_O=Other EPA documents. |

6.20E-02

7.90E-03 |

8.60E-03 H
3.50E-03 H

1.30E-01 |

4 03E-01 H
1.30E+00 |

Page 3

1.10E-01 H
3.85E-03 |,

980011 x

i ,..”.....mmmmmmm&man effects

N=Noncarcinogenic effects

017 C
0,096 C
24 C
8.7 N
2100 N
180 N
730 N
730 N
0.011C
3700 N
7300 N
1800 N
X 61 N
X 61N
37000 N
A10 N

oo XK

6.30E+00 | 58

18000 N

7.8C

19 C

3700 N

40 &

X 1000 N

525E-02 1 x 58

370 N
3700 N

_ 73 N

550 N
017 C

1.29E+00 | 28

730N
3700 N
21N
250 N
73 N
0.31 N

7200 C
2800 N

120000 N
10000 N
41000 N
41000 N

,200000 N
410000 N
100000 N
20000 N
20000 N
1000000 N
6100 N
1000 N
1000000 N
G700 C
16000 G
200000 N
10000 N
200000 N
440 C
20000 N
200000 N
4100 N
31000 N
140 C

44 C
41000 N
200000 N

14000 N
4100 N

S=West Virginia Qacsas_mﬁmq O:m__:. Standards

81 G
110 N
4500 N
390 N
1600'N
1600 N

7800 N
16000 N
3900 N
780 N
780 N
78000.N
230 N
39N
39000 N
74 G
180 C
7800 N
390 N
7800 N
49 C
780 N
7800 N
160 N
1200 N
16 C
049 C
1600 N
7800 N

540 N
160 N




.

iSources: I=IRIS  H=HEAST ~A=HEAST alteate  W=Withdrawn from IRIS or HEAST | ‘Basis: C=carcinogenic effects
i E=EPA- zom.p Regional Support provisional value  0=Other EPA documents. 212o:om§=ommao effects

S=West Virginia mqo::as.m”ﬂ D:m__a. mﬁm:amam

h O:_csmz___sm 106478 4.00E-03 | , . 150 N 8200 N 310N
Chlorobenzene 108907 2.00E-02 |  571E-03 A X 100 5 41000 N 1600 N
Chlorobenzilate 510156 2.00E-02 | 27001 H  270E-01 H 025 C 210 C 24 C
p-Chlorebenzoic acid 74113 2,00E-01 H : ! _ , 7300 N 410000 N 16000 N
4-Chlorobenzotrifluoride , 98566 2.00E-02 H T30 N 41000 N 1600 N
2-Chloro-1,3-butadiene 126998 2.00E-02Z A 2.00E-03 H X 14N 41000 N 1600 N
1-Chlorobutane 108693 4.00E-01 H ' . X 2400 N 820000 N 31000 N
Chlerodibromomethane , 124481 2,00E-02 | 8.40E-02 | X 013 C €680 C 76 C
1-Chloro-1,1-diflucroethane ” 75683 - 1.43E+01 | X 87000 N
Chlorodifluoromethane 75456 1.43e+01 | X B7000 N
Chloroethane : 75003 4.00E-01 EY 2. 86E+00 | X 8600 N 820000 N 31000 N
2-Chloroethyl viny} ether ' 110758 2:50E-02 O , B X 150 N 51000 N 2000 N
Chloroform , 67663 1.00E-02 | , 6.10E-03 _ 8.05E-02 | | x 016 C : 8400 C - 100 C
Chloromethane 74873 , ﬁm,om,om _._ m,mom;o,w H x 1.40 C 4400 C 49 C
4-Chloro-2,2-methylaniline hydrochloride 3165933 4.60E-01 H P 015 C 120 C 14 C
4-Chloro-2-methylanillne 95692 5 80E-01 H : 012 C . 99¢C 11 C
beta-Chloronaphthalene | 91567 8.00E-02 | | : 2000 N {60000 N 6300 N
o-Chloronitrobenzene - 88733 ;o 2.60E-02 H X 042 C 2300 C 2% C
p-Chloronitrobenzene 100005 e . LBOE-02 H i ox 059 C 3200 C B C
2-Chlorephenol 05578 5.00E-03 | _ 180 N 10000 N 390 N
2-Chloropropane 75296 2.86E-02 H |x 170 N
Chlorothalonil . _ 18974566  1.50E-02 | 1.10E-02 H : 6.1 C 5200 C b8 C
o-Chlorotoluene o 05498 2.00E-02 1 ! _ , X 120N 41000 N 1600 N
Chlorpropham ' . 101293 2.00E-01 | b R 7300 N 410000 N 16000 N
Chlorpyrifos L, 2921882 3.00E-03 | , ! _ ) 110 N 6100 N 230 N
Chlorpyrifos-methyl ! 5598130 1,00E-02 H' 370 N 20000 N 780 N
Chlorsulfuron _ 64902723 5.00E-02 | - 1800 N 100000 N 3900 N
Chlorthiophos 60238564 8.00E-04 H W “ 29 N 1600 N 63 N
Chromium 11l and 838%% 16065831 1.00E+00 | 5 71E-07 W' o 37000 N 1000000 N 78000 N
Chromium VI and compounds 18540299 5.00E-03 1 , 4.20E+01 | 180 N 10000 N 390N
Chromium (total) . 3 100 8 _
Cobalt 7440484 6.00E-02 ' , : h 2200 N 120000 N 4700 N
Copper and compounds 7440508 4.00E-02 E' m _ 1500 N §2000 N 3100 N
Crotonaldehyde 123739 1.00E-02 W' 1.90E+00 H  1.90E+00 W' 0.035 C 30 C 034 C
Cumene 98828 4.00E-02 1 257E-03 H 1500 N 82000 N 3100 N
Cyanides: 0 _
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(
_ ources: I1=IRIS H=HEAST A=HEAST alternate “W=Withdrawn from IRIS or HEAST ” iBasis : G=carcinogenic effects
oo ESEPA-NCEA Regional Support provisional valus 0=Other EPA document b N=Noncarcinagenic effects
S=West Vir inia Gro
gkl K LRGN Grdimg: Hall. otk
Barium cyanide 542621 1,00E-01 W' 3700 N 200000 N
Calcium cyanide 502018~ 4.00E-02 | _ 1500 N 82000 N .
**Chlorine cyanide 506774 5.00E-02 | , 1800 N 100000 N
Copper cyanlde _ 544923 5,006-03 | S 180 N 10000 N
Cyanazine 21726462 2.00E-03 H  8.40E-01:H i 008 C  68C
_ Cyanogen _ 460195 4.00E-02 | C , 1600 N 82000 N
i Cyanogen bromide 506683 9.00E-02 | 3300 N 186000 N
Cyanogen chloride 506774 5.00E-02 | , _ 1800 N 100000 N
Free cyanide 57125 2,00E-02 | _ _ 200 8 41000 N
Hydrogen cyanide 74908 2.00E-02 ) B.57E-04 | _ 730 N 41000 N
Potassium cyanide 151508 5.00E-62 | 1800 N 100000 N
Potassium silver cyanide 506616 2.00E-01 | 7300 N 410000 N 16000 N
Silver cyanide 506649 1.00E-01 | , 3700 N 200000N 7800 N
Sodium cyanide . 143339 4,00E-02 | W . | 1500 N 82000'N 3100 N
Thiocyanate . 0 200E-02 E' L " 730N 41000 N 1600 N
Zinc cyanide 567241 5006021 , : 1800 N 100000/N 3900 N
Cyclohexanone 108941 5.00E+00 | , , X 30000 N 1000000/N 390000 N
Cyclohexlamine - 108918 2.00E-01 | _ : 7300 N 410000'N 16000 N
Cyhalothrin/Karate 68085858 5.00E-031 180 N 10000!N. 390 N
Cypermethrin 52315078 1,00E-02 | | . 370N 20000 N 780 N
Cyromazine = - 66215278 7.50E-03 | X 270 N 15000 N 590 N
Dacthal _ 1861321 1.00E-021 . . 370 N 20000 N 780 N
Dalapon 75990 3:00E-02 | 200 S 61000 N 2300 N
Danttol _ 39515418 2,50E-02 | , ) 910 N 51000 N 2000 N
DDD 72548 2.40E-01 | 0.28 C 240 C 27¢C
DDE 72569 W 3.A0E-01 | : 0.20 C 170 C - 49cC
DDT 50293 5.00E-04 | 3.40E-01{  3.40E-01 | 020 C 170 C 19C
Decabromodiphenyl ether | 4163185 1.00E-02 1" : o X 61 N 20000 N 780 N
Demeton 8065483 4,00E-05 | , B 1.5 Ni 82 N 31N
Digllate , 2303164 . B.40E-02 H X 017 C 940 C 10 C
Bjazinon _ 333415 9.00E-04 H | I "33 N 1800 N 70 N
Diberzofuran 132649 4,00E-03 E' | o , 150 N 8200 N 310
1,4-Dibromabenzene 106376 1.00E-02 1 _ K X 61N 20000 N 780
1,2-Dibromo-3-chloropropane 96128 571E-051 1.40E+00 H 242F-03 H x 0253 41C 0.46 C
1,2-Dibromoethane 106934 571E-05 H 850E+011 7.70E-011 x 0058 0.67 C 0.0075 C
Dibutyl phthalate : 84742 1.00E-01 | 3700 N 200000 N 7800 N
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reete

Dicamba
1,2-Dichlorobenzene
1,3-Dichlorobenzene
1,4-Dichlorobenzene
3,3-Dichlorobenzidine
1,4-Dichlore-2-butene
Dichlorodifluoromethane
1,1-Dichloroethane
1,2-Dichloreethane (EDC)

1, #-Dichloreethylene
1,2-Dichloroethylene {cis)
1,2-Dichloroethylene {trans)
1,2-Dichloroethylene {mixiuie)
2,4-Dichlorophenol
2,4-Dichlorophenoxyacetic Acid (2, A -D}
4-(2,4- _u“os_cqcv:mzoévc:q:n Acid
1,2-Dichloropropane
2,3-Dichloropropanol
1,3-Dichloropropene |

Dichlorvos

Dicofol

Dicyclopentadiene

Dieldrin

Diesel emissions .
Diethyl phthalate

Diethylene glycol, moncbutyl ether
Diethylene glycol, monoethyl ether
Diethyiforamide |
Di{2-sthylhexylyadipate
Diethylstilbestrol

Difenzoquat (Avenge)
Diflubenzuron _
1,1-Difluoroethane

Diisopropyl methylphosphonate {(DIMI)
Dimethipin

Dimethoate

1918009
95501
541731
106467
91941
7164410
75718
75343
107062
75354
156592
156605
540590
120832
94757
94826
78875
616239
542756
62737
116322
77736
60571
0
84662
112345
111800
617845
103231
56531
43222486
35367385
76376
1445756
55290647
60515

3.00E-02 |
9,00E-02 |
8,90E-02 O

2.00E-01 |
1.00E-01 H

9.00E-03 |
1.00E-02 H
2.00E-02 |
9.00E-03 H
3.00E-03 |
1.00E-02 |
8.00E-03 )

3.00E-03 |
3.00E-04 |
5.00a-04 |

3.00E-02 H
5.00E-05 |

8.00E-01 |

2.00F+00 H
1.10E-02 H
6,00E-01 |

8.00E-02 |
2.00E-02 |
8.00E-02 |
2.00E-02 |
2.00E-04 |

iI=iRis HEHEAST ASHEAST alternate  W=Withdrawn from IRIS of HEAST | iBasis: C=carcinogenic effects
E=EPA-NCEA Regional Support provisional value 0=Other EPA documents.

N=Noncarclhogenic effects

S=Woast Virginia Qo::aéEQ Dcm__:. mﬁmsamam

4,00E-02 A. , , X

2.28E-011

571E-02 A
1.43E-01 A

2.86E-03 E' 910E-02 1 Q10E-02 |

1.14E-03 |

571E-03 |
1:43E-04 |

2.40E-02 H ,
4,50E-01 | 0.15 C
9.30E+00 H 0.0011 C

390 N
810 N
58
78
708
100 S
. 55 N
' 410 N
X 70 §
290 N

6.80E-02 H X 58
_ 110 N

175601 H  4.30E-01 H x ., 0077 C
2.90E-01 | 023 C
4.406-01 W' 015 C

=

6.00E-01 |, 1.75FE-01 |

oMo oM X X XX

5.71E-05 A X 042 N

1.43E-03 |

1.60E+01 1 1.61E+01 I 0.0042 C
52 N
29000 N

5.71E-03 H | 290N

1.14E+01 |

73000 N

| . OO N
1.20E-03 | 400 S
4.70E+03 H 0.000014 C

- 2000 N
730 N

X 69000 N

2000 N

730 N

73N
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180000 N
180000 N
2400 C
130 C

410000 N
200000 N
630 C
95 C
20000 N
41000 N
18000 N
6100 N
20000 N
16000 N
840 C
6100 N
330 C
200 C
130 C
61000 N
36 C

1000000 N

1000000 N
22000 N
48000 C
0.012 C

160000 N
41000 N

160000 N
41000 N
410N

16000 N
7800 N
7C
11 C
780 N
1600 N
700 N
230 N
780 N
630 N
94 C
230 N
37 C
22C
15C
2300 N
0.04 C

63000 N

160000 N
‘I 860 N
530 C
0.00014 C
6300 N
1600 N

6300 N
1600 N
16 N




— i

i Sources:

H
B

iEIRIS T HEHEAST ASHEAST alternate
 E=EPA-NCEA Reglonal Support provisional value _0=0ther EPA documents.

w 3- U_3m~:cx<cmzm_g_:m
Dimethylamine

2,4-Dimethylaniline :qun:_c;n_m

2. 4-Dimethylaniline
N-N-Dimethylaniline
3,3-Dimethylbenzidine
N,N-Dimethylformamide
1,1-Dimethylhydrazine
1,2-Dimethylhydrazine
2,4-Dimethylpheno}
2,6-Dimethylphenol
3,4-Dimsethylphenol
Dimethyl phthalate
Dimethyl terephthalate
1,2-Dinitrobenzene
1,3-Dinitrohenzene
1,4-Dinitrobenzene
4,6-Dinitro-o0-cyclohexyl phenol
2,4-Dinitrophenal
Dinitratoluene mixture
2,4-Dinitrotoluene

2 6-Dinitrotoluens

Dinoseb

di-p-Oclyl phthalate
1,4-Dioxane

Diphenamid

Diphenylamine
1,2-Diphenylhydrazine
Diquat

Direct black 38

Direct blue 6

Direct brown 95

Disulfoton

1,4-Dithiane

Diuron

Dodine

119904
124403
21436964
45681
121697
119937
68122
57147

540738
105679
576261
95656
131113
120616
528290
' 99650
100254
131895
51285

0
121142
606202
88857
117840
123911
957517
122304
122667
85007
1937377
2602462
16071866
298044
505293
330541
2439103

W=Withdrawn Trom IRIS or HEAST

e

asis ;. C=carcinogenic effects

200E-03 |

1.00E-01 H

2.00E-02 |
6.00E-04 |
1.00E-03 1.
1,00E+01 H
4.00E-01 1
4.00E-04 H
1,00E-04 |
4.00E-04 H
2.00E-03 |
2,00E-03 |

2.00E-03 |
1.00E-03 H
1.00E-03 |
2.00E-02 H

3.00E-02 |
2,50E-02 |

2.20E-03 |

4.00E-05 |
1.00E-02 )
2.00E-03 |
4.00E-03 1

1.40E-02 H S 4BC
5.716-06 W' : 021 N
5.80E-01 H . 0.12 C

7.50E-01 H 0.09 C

73N
0.0073 C
3700 N
0.026 C
0.0018 C
730 N
22 N

, , 37 N
. 370000 N
, 3700 N

15 N

_ 37N
o LN

73N

: 73N

6.80E-01 | 0.099 C
AR , 73N
_ 37N

78

| 6
1.10E-02 | 6.1C
, 1100 N

910 N
0.084 C
20 8
0.0078 C
0.0083 C
0.0072 G
15N
370 N
73 N
150 N

9 20E+00 .H
8.57E-03 |

| 2.60E+00 W' 3.50E+00 W'
3.70E+01 W' 3.70E+01 W'

B.00E-011  7.70E-01 |

8.60E+00 H

8.10E+00 H
9.30E+00 H

Page 7

N= 20:88_:8%_0 effects

99 C

76 C
4100 N
82C
200000 N
22C
16 C
41000 N

1200 N

2000 N
1000000 N

200000 N:

820 N

200 N

820 N
4100 N
4100 N

84 C
4100 N
2000 N
2000 N

41000 N
5200 C
61000 N
51000 N
72¢C
4500 N

67 C

71cC

6.2 C

82 N
20000 N
4100 N
8200 N

1.1 C.

0.85 C
160 N
0.069 C
7800 N
025 C
0.017 C
1600 N
47 N
78 N
780000 N
7800 N
31N
7.8 N
31N
160 N
160°N
0.94 C
160 N
78 N
78 N
1600 N
58 C
2300 N
2000 N
0.8 C
170 N
0.074 C
0.079 C
0.069 C
31N
780 N
160 N
310 N
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iSources:  1FIRIS HEHEAST —A=HEAST alternate  W=Withdrawn from IRIS or HEAST

H

E=EPA-NCEA Regional mccuon Eo<_mwo:m_..xm._._ﬂ_.m:s@m@.—.@mﬁmmb, do t

Endothall

Endrin

Epichlorohydrin

1,2-Epoxybutane

Ethephon (2-chlorosthyl phosphanic acid)
Ethion _

2-Ethoxyethanol acetate
2-Fthoxyethanol

Ethyl acrylate

EPTC (S-Ethyl dipropylthiocarbamate)
Ethyl acetate ”

Ethylbenzene _
Ethylene cyanohydrin . oo
Ethy|ene diamine | _
Ethylene glycol

Ethylene glyocol, monobutyl ether
Ethylene oxide

Ethylene thiourea (ETU)

Ethyl ether

Ethyl methacrylate

Ethyl p-nitrophenyl phenylphosphorothicate
Ethylnitrosourea

Ethylphthalyl ethyl glycolate

Express

Fenamiphos

Fluometuron

Fluoride

Fluoridone

Flurprimidol

Flutolanil

Fluvalinate

Folpet

Fomesafen

Fonofos

Formaldehyde

Formic Acid

AS.
115297
145733
72208
106898
106887
16672870
563122
111168
110805
140885
759944
141786
100414
109784
107153
107211
111762
75218
96457
60297
97632
2104645
759739
84720
10120
22224926
2164172
7782414
59756604
564256813
66332965
69400945
133073
72178020
944229
50000
64186

[HIKG
6.00£-03 | ,
2.00E-02 |, _ |
3.00E-04 | W

2.00E-03 H 2.86E-04 1  9.90E-03 |

5.71E-03 1
5.00E-03 | ,,
5.00E-04- |
3.00E-01 A
4.00E-01 H 5.71E-02 |

4.80E-02 H

2.50E-02 | . _

9.00E-01 |

1.00E-011  2.86E-01 |

3.00E-01 U _

2.00E-02, H

2.00E+00 | :
I1 5.71E-03 H

: 1.02E+00 H
8.00E-05 | 1.19E-01 H

2,00E-0111)
9/00E-02,
1,00E-05 |

3.00E+00 |
8.00E-03 |
2.506-04 |
1,30E-02 |
6.00E-02 |
8.00E-02 |
2.00E-02 ||
6,00E-02 |
1,00E-02 |
1.00E-01 | 35

OE

1.90E

2,00E-03 |
2.00E-01 |
2.00E+00 H

Page 8

1,40E+02 W

03 1
011

asis . C=carcinogenic effects
N=Noncarginogenic effects

S=West Virginia Groundwater Quality Standards

220 N
100 S

, 28
4.20E-03 | 68 C
210 N

180 N

18 N

11000 N

15000 N

14 C

910 N

33000 N

X 700 S
11000 N

730 N

73000 N

210 N

3.50E-01 H 0.066 C
057 C

X 1200 N
3300 N

037 N

0.00048 C

110000 N

200 N

81N

470 N

4000 S

2900 N

730N

2200 N

370 N

19 ¢C

0.35 C

73N

4 55E-02 | 7300 N
73000 N

41000 N
610 N
5800 C

10000 N
1000 N
610000 N
820000 N
1200 C
51000 N
1000000 N
200000 N
610000 N
41000 N
1000000 N

56 C
480 C
410000 N
180000 N
20 N
041¢C
1000000 N
16000 N
510 N
27000 M
120000 N
160000 N
41000 N
120000 N
20000 N
16000 C
300 C
4100 N
410000 N
1000000 N

' 390 N
39 N
23000 N
31000 N
i3 C
2000 N
70000 N
7800 N
23000 N
1600 N
160000 N

063 C
54 C
16000 N
7000 N
0.78 N
0.0046 C
230000 N
630 N
70N
1000 N
4700 N
6300 N
1600 N
A700 N
780 N
180 C
34C
160 N
16000 N
160000 N




=

o

PTTA

NmoESm”
1

_nommq_-m_

Fufan

Furazolidone

Furfural

Furium

Furmecyclox
Glufosinate-ammonium
Glycidaldehyde

Glyphosate

Haloxyfop-methyl

Harmony

HCH (alpha)

HCH (beta)

HCH {gamma) Lindane
HCH-technical

Heptachlor

Heptachlor epoxide
Hexabromobenzene
Hexachlorobenzene
Hexachlorobutadiens
Hexachlorocyclopentadiena
:mxmn:_os_&cmzwo-_?a_oxi mixture
Hexachlorosthane
Hexachlorophene

Hexahydro-1 .w.m-:_._::s; \3,5-triazine
1,6-Hexamethylene diisocyanale
n-Hexane
Hexazinane
Hydrazine, hydrazine sulfate
Hydrogen chloride
Hydrogen sulfide
Hydroquinone

Imazalil

Imazaquin

[prodione

Iron

{sobutanol

39148248
110009
67458
98011
531828
60568050
77182622
765344
1071836
69806402
79277273
319846
319857
58698
608731
76448
1024573
87821
118741
87683
77474
19408743
67721
170304
121024
822060
110543
51236042
302012
7647010
7783064
123319
35554440
81336377
36734197

7435896
78831

RIS HEREAST ASHEAST alternate W=Withdrawn from IRIS of HEAST

E=EPA-NCEA Reglonal Support provisional value  O=Other EPA documents,

)

3.00E+00 |
1,00E-03 |

3,00E-03 |

4,006-04 1
4,00E-04 |
1:00E-01 | -
5.00E-05 |
1.30E-02 |

3.00E-04 |

5100E-04 |
1,30E-05 |
2,00E-03 |
8.00E-04 1-
2.00E-04 H
7.00E-03 |

1,00E-03 |
3.00E-04 |
3.00E-03 |

6.00E-02 H
3.30E-02 |

3.00E-03 |,
4,006-02 H
1,30E-02 |
2.50E-01 |
4.00E-02 |
3.00E-01 E'
3.00E-01 |

1.43E-02 A

2.86E-04 H

2.00E-05 H

2.86E-06 |

5.71E-02 |

571E-03 |
2.85E-04 1

_"m_mm_m :

3.806+00 H

5.00E+01 H
3.00E-02 |

6.30E+00 |
1.80E+001)
1,30E+00 H

4.80E+00 |

4.50E+00 |
9.10E+00 |

1.60E+00 |
7.80E-02 1

6.20E+03 |
1,40E-02 |

1.10E-01 1

3.00E+(Q0 |

Page 9

6,30E+00 |
1,80E+00 |

1.79E+00 |

4.55E400 |
9.10E+00 |

1.61E+00 |
7.70E-02 )

4.55E+03 |
1.40E-02

1.71E+01 |

m.uomi:m@m:_o m:m%m._..
M=Noncarolnogenic effects
S=West Virginia OE::as.mﬁmﬁ D:m__q_ Standards

ox X X XX

110000 N’
ITN
0.018 C
110 N
0.0013 C
22C

15 N

15 N
700 S
1.8 N
470 N
0.011 C
0.037-C
028

0,037°C.
04 S

028

12N

1S

014 C
50 8
0.000011 C
073 C
11N

061 C

0.10 N

350 N
1200 N
0.022 ¢
" 210N
C 110 N
1500 N
A0 N
9100 N
1500 N
11000 N
1800 N

2000 N
15 C
6100 N
11 C
1900 C
820 N
820 N
200000 N
100 N
27000 N
91¢C
32 C

44 G
32cC

13 C
6.3 C
4100 N
36 C
730 C
14000 N
0.0092 C
4100 C
610 N
520 C

120000 N
67000 N
19 C

6100 N
82000 N
27000 N
510000 N

82000 N
610000 N
610000 N

1000000 N ‘uw%oo N

S T T LI TOT P TTY

78 N
017 C
230 N

0.013 C
21 C
31N
31 N

7800 N
3.9 N

14000 N
01C

035 C

'd49C

035C
014 C

007 C
160 N
04C
82C
550'N

0.0001 C

46 C
23N
58 C

4700 N
2600 N
021 C

230 N
3100 N
1000 N
20000 N

3100 N
23000 N
23000 N




"
mmo=qnmwm.....__wmn~,w H=HEAST A=HEAST alternate ~ W=Withdrawn from IRIS or HEAST ! iBasis: C=carcinogenic effects ~
i E=EPA-NCEA Regional Support provisional value Onoﬁzmﬁmypacocamim_ N=Noncarcinogenic effects
, : S=West Virginia Groundwater Quality Standards ‘
sntandia s H/RGT & 4l 4l g1 19/ 4]
Isophorone 78591 wbcm,o,._ | 9.50E-04 | McC 60000 C 670 C
Isopropalin 33820530 1.50E-02 | 550 N 31000 N 1200 N
{sopropyl methyl phosphonic acid 1832548 1.00E-01 | _ 3700 N 200000 N 7800 N
- Isoxaben 82558507 5.00E-02 | ﬁ 1800 N 100000 N 3900 N
Kepone _ 143500 1.80F+01 E' 0,0037 C 32C 0.035 C
Lactofen 77501634  2.00E-03 73N 4100 N 160 N
L.ead 7439-92-1 , : 15 8 1000 R 400 R?
Linuron 330552 2.00E-03 | _ 73N 4100 N 160 N
Lithium 7439932 2.00E-02 ! _ 730N 41000 N 1600 N
Londax 83056896 2.00E-01 | 7300 N 410000 N 16000 N
Malathion 121755 2.00E-02 | ” 730 N 41000 N 1600 N
Maleic anhydride 108316 1.00E-01 } _ : 3700 N ”mo_ooo_o N 7800'N
Maleic hydrazide 123331 5.00E-01 | " 18000 N 1000000 N 35000 N
Malononitrile . 109773 2,00E-05 H, _ o 0.73 N 41 N 1.6
Mancozeb 8018017 3.,00E-02 H ‘ 1100 N 61000 N 2300
Maneb 12427382 5.00E-03 1 180 N 100600 N 390 N
*Manganese and compoeunds 7439965 2,30E-02 1  1.43e05 1 D © g40 N A7000 N 1800 N
Mephosfolan 050107 9.00E-05 H. : 33N 180 N TN
Mepiquat chloride 24307264 3.00E-02 1100 N 61000 N 2300 N
Mercuric chloride 7487947 3100E-04 | , _ 11 N 610 N 23 N
Mercury (inorganic) 7439976 3,00E-04 H B8.57E-05 H 2s 610 N 23 N
Mercury (methyl) 22067926 1,00E-04 | _ 37N 200N 78N
Merphos 150505 3:00E-05 | . 11N - 61N 23N
Merphos oxide 78488 3.00E-05 | . 1.1 N 61 N 23N
Metalaxy] 57837191 6,00E-02 | o 2200 N 120000 N 4700'N
Methacrylonitrile 126987 1.00E-04 | 2/00E-04 A - , 37N 200 N 78N
Methamidophos 10265926 5.00E-05 ] m 18N 100 N 39N
Methano! ‘ 67561 6.00E-01 1 ! _ 18000 N 1000000 N 39000 N
Methidathion _ 950378 1.00E-03 | 37N " 2000 N 78 N
Methomyl 16752775 2.50E-02 | , 910 N 51000 N 2000 N
Methoxychlor : 72435 5.00E-03 | 40 S 10000 N 390 N
2-Methoxyethanol acetate 110496 2.00E-03 A _ _ 73N 4100 N 160 N
2-Methoxyethanol 109864 1.00E-03 H 6.71E-03 | : 3TN 2000 N 78 N
2-Methoxy-5-nitroaniline 99592 4.60E-02 H 15C 1200 C 14 C
Methyl acetate 79209 1.00E+00 H 37000 N 1000000 N 78000 N
Methyl acrylate 96333 3.00E-02 A 1100 N 61000 N 2300 N
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‘Sources:  I=IRIS  H=HEAST ASHIERST aiternate  W=Withdrawn from RIS "or HEAST
mum_c?z_o_m_b Regjonal Support _vqo(..u_m,.m:m_ value 0=Cther mPp ncocimﬂ.m,... i

Prasaben

i
N

mmm_mogmssoum:_o%ﬁ%
N=Noncarcinogenic effects
i

A GAS gieiiel 150k g4y 1gh:

2-Methylaniline hydrochloride , 636215 1.80E-01 H 037 C 320 C
2-Methylaniline _ 95534 - 2.40E-01 H 028 C , 240C

Meihyl chlorocarbonate 79221 1.00E+00 W' , 37000 N 1000000 N 78000 N
4-(2-Methyl-4-chlorophenoxy) butyric acid 94815 1.00E-02 | V370N 20000 N 780 N
2-Methyl-4-chlorophenoxyacetic acid , 94746 5.00E-04 | BN 1000 N 38N
2-(2-Methyl-14-chlorophenoxy)propionic acld 93652 1,00E-03 | I 37 N 2000 N 78 N
Methylcyclohexane 108872 8.57E-01 H 31000 N

Methylene bromide 74953 1.00E-02 A X 61 N . 20000 N 780 N
Methylene chloride 75002 6.00E-021 ~ 857E-01 H 7.50E-03 | 1.64E-03 1 X 585 7600 C 85 C
4,4'-Mothylene bis{2-chloroaniline) 101144 7.00E-04 H 1.30E-01 - 1.30E-01 H 052 C 440 C 49°C
4 4'Methylenebisbenzeneamine 101779 2.60E-01 W' 027 ¢, 20C 26 C
4 4" Methylene bis{N,N*-dimethyljaniline 101611 , 4,60E-02 | 1.5C 1200 C 14 0O
4,4-Methylenediphenyl isccyanate 101688 57106 ) X 0.035 N

Methyl ethyl ketone 78933 6.00E-01| 286E011 ., | X " 1900'N'  1000000'N 47000 N
Methyt hydrazine 60344 = “ 1.10E+00 W' 0.061.C 52 C 058 C
Methyl isobutyl ketone 108101 8.00E-02 H 220E-02 A % 2900 N 160000 N 6300 N
Methyl methacrylate 80626 8,00E-02 H _ 2900°N 160000 N 6300 N
2-Methyl-5-nitroaniline 99558 L 3.30E-02 H L Jc 700¢C 19 ¢
Methyl parathion 298000 2,50E-04 § 91N 510N 20N
2-Methylphenol {o-cresol) - 95487 5.00E-02 | : _ 1800 N 100000 N . 3900 N
3-Methylpheno! (m-cresol) 103394 5.00£-02 ! 1600 N 100000 N ‘3900 N
4-Methylphenol (p-cresol) 106445 5.00E-03 H 180 N 10000 N 390 N
Methyl styrene (mixture) 25013154 B.00E-03 A 1.14E-02 A X 60N 12000 N 470 N
Methyl styrene ﬁm_v_:m@ 08839 7.00E-02 A X 430 N 140000 N 5500 N
Methyl tertbutyl ether (MTBE) 1634044 5.00E-03 ' 8.57E-01 ) X 180 N 10000 N ' 390 N
Metolaclor (Dual) , 51218452 1.50E-01 H 5500 N 310000 N 12000 N
Metribuzin _ , 21087649 2.50E-02 ) _ 910 N 51000 N 2000 N
Mirex , 2385855 2.00E-04 | * '1.80E+00 W' 0037 C 32C " 035 C
Molinate , 2212671 2,00E-03 1 73N 4100 N 160 N
Molybdenum _ 7439987 S5.00E-03 | - . , 180 N 10000 N 390 N
Monochloramine 105989803 1.00E-01 | | 3700 N 200000 N 7800 N
Nafed | 300765 2,00E-03 | 3 73N 4100 N 160 N
2-Naphthylamine 91598 , 1.30e+02 E' 0.00062 C 044 C 0.0049 C
Napropamide 152998997 1.00E-01 I 3700 z 200000 N 7800 N
Nickel and compounds 7440020 2.00E-02 1 100 S 41000 N 1600 N
Nitrapyrin 1929824 1.50E-03 W' 55 N 3100 N 120 N
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ke ARSI

tSourcesTEIRIS HEHERST BASHEAST alternate  W=Withdrawn from IRIS or HEAST
E=EPA-NCEA Reglonal Support provisional value O

i

e

Nitric oxide

Nitrite

2 Nitroaniline .
3-Nitroaniline
4-Nitroaniline
Nitrobenzene ,
Nitrofurantoin
Nitrofurazone

Nitrogen dioxide

Nitroguanidine

4-Nitrophenol

2-Nitropropane

N-Nitrosodi-n-butylamine
N-Nitrosodiethanclamine
N-Nitrosodiethylamine
N-Nitrosodimethylamine
N-Nitrosodiphenylamine

N-Nitroso di-n-propytamine
N-Nitroso-N-methyfethylamine
N-Nitrosopyrrolidine

m-Nitrotoluene

o-Nitrotoluene

p-Nitrotoluene

Norflurazon

MNuStar

Octabromodiphenyl ether
Octahydro-1357-tetranitro-1367- tetrazocine
Octamethylpyrophosphoramide

Oryzalin
Oxadiazon
Oxamyl
Oxyfluorfen
Paclobutrazot
Paraquat
Parathion

14797558 1.60E+00

10102439
14797650
88744
99092
100016
98953
67209
59870

1.00E-01 W'
1.00E-01 |
6.00E-05 W'
3.00E-03 Q'
3.00E-03 O
5.00E-04 |
7.00E-02 H

10102440" 1.00E+00 W'

556887
100027
79469
924163
1116547
55485
62759
86306
621647
10595956
930552
99081
88722
99990
27314132
85509199
32536520
2691410
152169
19044883
19666309
23135220
42874033
76738620
1910425
56382

1,00E-01 |
mmgm 02 O

|

1,00E-02 H
L__ocm 202 H
1J00E-02 H
4.00E-02 |
7.00E-04 |
3,00E-03 |
5.008-02 |
2,00E-03 H
5.00E-02 |,
5.00E-03 |
2.50E-02 | -
3.00E-03 |
1,30E-02 |
4,50E-03 |

6.00E-03 H

0=Other EPA documents.

571E-05 H

571E-04 A

1.50E+00 H

571E-03 | o
5.40F5+00 |
2 80E+00 |
1.50E+02 1
5.10E+01 |
A4.90E-03 |
7.00E+00 |
2.200+01 1

2.10E+00 |

Page 12

-"C=carcinogenic effects

N=Noncarcinogenic effects

9,40E+00 H

9.40E+00 H
5.60E+00 |

1.51E+02 |
4.90E+01 1

2136400 |

S=West Virginia Oﬂcczas_mﬁmq Dcm__E m*msamam

10000 S 1000000 N
3700 N 200000 N
1000 S 200000 N

22N 120 N
110 N 6100 N’
110N . 6100 N

34N 1000 N
2600 N 140000 N
0.045°C 38 C

37000 N 1000000 N
3700 N 200000 N
2300 N 130000 N
210N e
0,012 O 11C
0,024 C 20 C

0.00045 C 0.38 C

0.0013 C' 11GC

14C 12000 C

0.0096 C 82C

0.0031 C 26 C
0,032 G 27 C

61N 20000 N
61N 20000 N
61N 20000 N
1500 N 82000 N
26 N 1400 N
110 N 6100 N
1800 N 100000 N
73 N 4100 N
1800 N 100000 N
180N 40000 N
2008 51000 N
110 N 6100 N
470 N 27000 N
160 N 9200 N
220N 12000 N

L_moooo Z

J800 N
76800 N

47N

230 N
230 N
39N
5500 N
0.43 C
78000 N
7800 N
4800 N

023 ¢C
0.0043 C
0.013 C
130 C
0.001 C
0.029 C
0.3C
780 N
780 N
760 N
3100 N
55 N
230 N
3900 N
160 N
3900 N
390 N
2000 N
230 N
1000 N
350 N
470 N

012 C




prstssinniins

=EPA-NCEA Regional Support provisi

nmcc_mﬁm
Pendimethalin
Penltabromo-6-chloro cyclohexane
Pentabromodipheny! ether
Pentachlorobenzene
Pentachloronitrobenzene
Pentachlorophenol
Permethrin "
Phenmedipham :
Phenol
%:m:imzma_ma_:m
p-Phenylenediamine i
Phenylmercuric acetate
2-Phenylphenol
Phorate .
Phosmet _
Phosphine
Phosphoric acid v
Phosphorus {white)
p-Phthalic acid
Phthalic anhydride
Picloram
Pirimiphos-methyl
Polybrominated bipheriyls
Polychlorinated biphenyls (PCBs)
Aroclor 1016
Aroclor 1254

Polychlorinated terphenyls (PCTs)
Polynuclear aromatic hydrocarbons
Acenaphthene
Anthracene

Benz[alanthracene
Benzo[bJfluoranthene
Benzolk]fluoranthene

Benzolalpyrene
Carbazale

1114712
40487421
87843
32534819
608935
82688
87865
52645531
13684634
108952
108452
106503
62384
00437
208022
732116
7803512
7664382
7723140
100210
85449
1918021
29232937
0
1336363
12674112
11097691
0

0
83329
120127
56553
205992
207089

50328
86748

5.00E- om H
4,00E-02 |

2.00E-03 |
8.00E-04 |
3.00E-03 |
3,00E-02 |
5.00FE-02 |
2.50E-01 1
6.00E-01 |
6.00E-03 |
1.90E-01 H
B8.00E-05 |

2.00E-04 H

2.00E-02 |,
3.006-04 |

2.00E-05 |
1.00E+00 H
2,00E+00 |
7.00E-02 |
1.00E-02 |
7.00E-06 H

7.00E-05 |
2.00E-05 |

6.00E-02 |
3.00E-01 |

B.57E-06 |
2.86E-03 |

3.43E-02 H

ISiRiS  HEHEAST “ASHEAST alternate  W=Withdrawn from IRIS or HEAST
m_ value O= OEE m_u> acoz_jm:ﬁ

Chrefe

2.30E-02 H

2.60E-01 H
1.20E-01 |

1.94E-03 H

8,90E+00 H

- 7.70E+00 1

4.50E+00 E'

7.30E-01 E'
7.30E-01 E
7.30E-02 E

7.30E+00 |
2.00E-02 H
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:Basis .

6.10E-01 E!
6.10E-01 E'
6.106-02 E'
6.10E+00 W'

OHSSEQ.@@:H effects
: N=Noncarclnegenic effects
_ ~ 5=West Virginia @B::aémﬁoq D_,_m_.a. mﬂm.amam

100 N

1600, N

28¢C
73 N
49N
0.041 C
15
1800 N
89100 N
22000 N
220 N
6900 N
29N

a5 ¢

73N
730'N
11 N
100'N
0.73 N
37000 N
73000 N
500'S
370 N
0.0076 C
0585
26N
0.73 N
0.015 C

2200 N
11000 N
0.092 C
0.092 C
092 C
0.200 S

34C

100000 N
B2000 N
2500 C
4100 N
1600 N
220 C
480°C
100000 N
510000 N
1000000 N
12000 N
380000 N’
160 N
30000 C
410 N
41000 N
610 N

AN,
1000000 N
1000000 N
140000 N
20000 N
6.4 C

7.4 C

140 N

41 N

i3 C

120000 N
610000 N

78 C
78 C
780 C

78C
2900 C

2900 N
3100 N
28 C
160 N
63 N
25 C
53 C
3900 N.
20000 N
47000 N’
470 N
15000 N
63N
330 C
16! Ni
1600 N’
23 N

16 N
78000 N
160000 N
5500 N
780 N
0.072 C
0.083 C
55 N
16 N
0,14 C

4700 N
23000 N
0.88 C
0.88 C
8.8 C

0.088 C
32C




{Sources’  IFIRIS  H-HEAST ~AHEAST alternate  W=Withdrawn from IRIS or HEAST asis . C=carcinogenic effects “

i E=EPA-NCEA Regional Support provisional value O=Other EPA documents. N=Noncarcinogenic effects W

S=West Virginia @S::as_m,mq Dcmrq mﬁmzamam :

itamita ; f fh ‘ il e g
Chrysene , 218019 730E-03 E' 6. 10E-03 E! 8.2 G 7800 C 88 C
Dibenz[ah]anthracene 53703 © 7.30E+00 E' 6.10E+00 E' 0.0092 C 7.8 G 0.088 C
Fluoranthene 206440 4.00E-02 | , 1500 N 82000 N 3100 N
Fluorene - 86737 4.006-02 | : , 1500 N 82000 N 3100 N
Indenol[1,2,3-cd]pyrene 193395 o 7.30E-01 E' 6.100-01 E' 0.002 C 78 C 0,86 C
Naphthalene 91203 4.00E-02 W' : 1500 N 82000 N 3100 N
Pyrene 129000 3.00E-02 | _ , 1100 N 61000 N 2300 N
Prochloraz 67747095 9,00E-03 § 1.60E-01 | 045 C  3B0C 430
Profiuralin __ 26399360 6.00E-03 H, _ : 220 N 12000 N 470 N
Prometon 1610180 1.50E-02 1 h 550 N 31000 N 1200 N
Prometryn 7287196 4.00E-03 | _ 150 N 8200 N 30N
Pronamide 23950585 7.50E-02 |, _ Y _ 2700 N 150000 N 5900 N
Propachlor 1918167 1.30E-02 |' , 470 N 27000 N 1000 N
Propanil , 709988 5.00E-03 |} i , : 180N 10000 N 390 N
Propargite 2312358 2.00E-02 | : 730 u 41000 N 1600 N
Propargyl alcohol 107197 2.00E-03 | . 73 4100 N . 160N
Propazine _ 139402 2.00E-02 |} o 730 N 41000 N 1600 N
Propham 122429 2.00E-02 ) - ! 730 41000 N 1600 N
Propiconazole 60207901 1.30E-02 | ; 1470 27000 N 1000 N
Propylene glycol 57556 2.00E+01 H , ’ 730000 N 1000000 N 1000000 N
Propylene glycol, monoethyl ether 52125638 7.00E-01 H T - 26000 N 1000000 N 55000 N
Propylene glycol, monomethyl ether 107982 7.00E-01 H 571E-01 | , 26000 N 1000000 N 55000 N
Prapylene oxide 75569 © 857E-03 | 240E-011  4.29E-02 0.28 C 240 C 27¢C
Pursuit 81335775 2.50E-01 1 9100 N 510000 N 20000 N
Pydrin 51630581 2,50E-02 | 210 N 51000 N 2000 N
Pyridine 110861 1.00E-03 | 37 N 2000 N 78 N
Quinalphos | 13593038 5.00E-04 | _ 18 1000 N 9N
Quinoline 91226 1.20E+01 H 0.0056 5C 0.053 C
Resmethrin - 10463868 3.00E-02 | 1100 N 61000 N 2300 N
Ronne! : 299843 5.00E-02 H 1800 N 100000 N 3900 N
Rotenone 83794 4,00E-03 |- o . 150 N 8200 N 310N
Savey 78587050 2:50E-02 | 910 N 51000 N 2000 N
Selenlous Acid 7783008 5.00E-03 [ 180 N 10000 N 390 N
Selenturn 7782492 5.00E-03 | 50 S 10000 N 390 N
Selenourea 630104 5.00E-03 H _ , 180 N 10000 N 390 N
Sethoxydim 74051802 9.00E-02 | 3300 N 180000 N 7000 N
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y

ortaminan

Silver and compounds
Simazine ,
Sodium azide

Sodivm diethyldithiocarbamate
Sodium fluoroacetate

Sodlum metavanadate
Strontium, stable
Strychnine
Styrene
Systhane
2,3,7,8-TCDD {dfoxin)
Tebuthiuron
Temephos o
Terbacil N ol
Terbufos :
Terbutryn
1,2,4,5-Tetrachlorobenzene
1,1,1,2-Tetrachloroethane
1,1,2,2-Tetrachloroethane
Tetrachioroethylene (PCE)
2,3,4,6-Tetrachlorophenol
p,a,a,a-Tetrachlorotoluane
Tetrachlorovinphos
Tetraethyldithiopyrophosphate
Tetraethyl lead _
1,4,1,2-Tetrafluoroethane

Thallic oxide

Thallium . N
Thallium acetate
Thallium carbonate |
Thallium chloride -
Thallium nitrate ..
Thallium selenite
Thallium sulfate
Thiobencarb

2-(Thlocyanomethylthio)-benzothiazole

7440224
122349
26628228
148185
62748
13718268
7440246
57249
100425
88671890
1746016
34014181
3383968
5902512
13071799
886500
95943
630206
79345
127184
58902
5216251
961115
3689245
78002
811972
1314325
0
563668
6533739
7791120
10102451
12039520
7446186
28249776
21564170

itk

5 00E-03 | 1.20E-01 H 48
A{00E-03 | - 150 N
3.00E-02 | _ 2.70E-01 H 025 C
2,00E-05 | | _ 073 N
1.00E-03 H : , _ 37 N
6.00E-01 | _ : 22000 N
3.00E-04 , S 11 N
200E-011  286E-011 _ X 100 S
2.50E-02 | : MO N
m 1.56E+05 H  1.16E+05 H 0.000005 S

7.00E-02 | : T 2600 N
2.00E-02 H' - 730 N
1,30E-02 | 1 : 470 N
2.50E-05 H 0.91 N
1,00E-03 | , _ 37.00 N
3.00E-04 | ' X 18 N
3,00€-02 | 2605021 250E-021 x 041 C
2,00E-011 203E-011 x 0.052 C

1,00E-02 | 520E-02 E' 2.03E-03 E' x 585
3,00E-02 | 1100 N
, 2.00E+01 H X 0.00053 C
3,00E-02 | 2.40E-02 H 2.8 C
5.00E-04 | 18 N
1,00E-07 | 0.0037 N
| 2.29E+01 X 140000 N
7.00E-05 W' 26 N
: , 28
9.00E-05 | 33N
8.00E-05 | 29N
8.00E-05 | 2.9 N
9.00E-05 | 33N
9,00E-05 W' 33N
8.00E-05 | 29N
1.00E-02 1, 370 N
3.00E-02 H 1100 N
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‘Basis . G=carcinogenic effects
: N=Noncarcinogenic effects

10000 N 390 N
480 C 53 C
8200 N 310 N
210 C 24 C
41 N 1.6 N
2000 N 78 N
1000000 N 47000 N
610 N 23 N
440000 N 16000 N
51000 N 2000 N
0.00037 G 0.0000041 G
140000 N 5500 N
49000 N 1600 N
27000 N , 1000 N
51N 2N
2000 N 78
610 N 23 u
2200 C 25 C
290 C 32C
1100 C 2 C
61000 N 2300 N
29C 0:032 C
2400 C 27 ¢
1000 N 39 N

02N 0.0078 N
, t

140 N 55 N
180 N 7N
160 N 63N
160 N 6.3 N
180 N . TN
180 N " 7N
160 N 63N
20000 N 780 N
61000 N 2300 N



e

Sources:

T

asls : C=carcinogenic effects

e Hhant
Thiofanox
Thiophanate-methy!

Thiram

Tin and compouncds

Toluene

Toluene-2,4-diamine
Toluene-2,5-diamine
Toluene-2,6-diamine

p-Toluidine

Toxaphene

Tralomethrin

Triallale

Triasulfuron

1,2,4-Tribromobenzene

Tributyitin oxide {TBTO)

2,4, 6-Trichloroaniline hydrochloride
2,4,6-Trichloroaniline
1,2,4-Trichlorobenzene
**1,1,1-Trichloroethane
1,1,2-Trichloroethane
Trichloroethylene (TCE)
Trichlorofluoromethane
2.4,5-Trichlorophenol
2,4,6-Trichlorophenol
2,4,5-Trichlorophenoxyacetic acid
2-{2,4,5-Trichlorophenoxy}propionic acid
1,1,2-Trichlorapropane
1,2,3-Trichloropropane
1,2,3-Trichloropropene
1,1,2-Trichlore-1,2,2- trifluoroethane
Ttidiphane

Triethylamine

Trifluralin

1,2,4-Trimethylbenzene
1,3,5-Trimethylbenzene
Trimethyl phosphate

39196184
23564058
137268

: 0
108683
95807
05705
823405
106490
8001352
66841256
2303175
82097505
615543
56359
33663502
634935
120821
71556
79005
79016
75694
95054
88062
93765
93721
598776
96184
96485
76131
58138082
121448
1582098

95636
108678
512561

kgl
3.00E-04 H
8.00E-02 |
5,00E-03 | ,
6.00E-01 H _
2.00E-01 | 1,14E-01 )
© 3.20E+00 H

6.00E-01 H :
2,00E-01 H
\ | 1.90E-01 H
! 1.10E+00 |
7.50E-03 | .

1,30E-02 |

1,00E-02 | : .
5.00E-03 | _
300E-05 |

_ 2.90E-02 H
_ 3,40E-02 H
1.00E-02 |  571e-02 H
H50E-02'E" 2.86E-01 W'
4. 00E-03
6,00E-03 £
3,00E-01 |
1.00E-01 |

5.70E-02 |

2.00E-01 A

1.10E-02 |
1.00E-02 |
8.00E-03 | !
5.00E-03 |
6.00E-03 |
5.00E-03 H
3.00E+01 1
3.00E-03 |

7.00e+00 |
8.57E+00 H

2.00E-03
7.50E-03 |

5.006-02 E'
5.00e-02 E!

7.70E-03 |

3.70E-02 H

Page 16

1.12E+00 |

5.60E-02 |

1,10E-02 W' 6.00E-03 E!

1.00E-02 |

b A .

o ox X o=

N
2900 N

180 N
22000 N
1000 §
0.021 C
22000 N
7300 N
0.35 C
38

270 N
470 N
370 N
30 N
1.1 N
23C
2C

70 8
200 8
58

. 58
1300 N
3700 N
6.1C
370 N
50 §
N
0.0015 C
30N
59000 N
110 N
73N
8.7cC
300 N
300 N
18¢C

610 N
160000 N
10000 N
1000000 N
410000 N
18 C
1000000 N
410000 N
300 C

52 C
15000 N
27000 N
20000 N
10000 N
61 N
2000 C
1700 C
20000 N
72000 N
1000 C
5200 G
610000 N
200000 N
5200 C
20000 N
16000 N
10000 N

- 82¢C
10000 N
1000000 N
6100 N

7400 C
100000 N

100000 N
1500 C

6300 N
390 N
47000 N
16000 N
02C
47000 N
16000 N
34 C
053 C
590 N
1000 N
780 N
390 N
2N
22C
19C
780 N
2700 N
11C

58 C
23000 N
7800 N
58 C
780 N
630 N
390 N
0.09% C
390 N
1000000 N
230 N

33C
3900 N

3900 N
17 cC




WEST VIRGINIA LEGISLATURE
Legisiative Rule-Making Review Committee OFFICE

State Capitol - Room MB-49
Charleston, West Virginia 25305
(304) 3474840

Senator: Mike Ross, Co-Chairman Joseph A, Alfizer, Associate Counsel
Delegate: Mark Hunt, Co-Chairman Rita Pauley, Associate Counsel
Counsel: Debra A. Graham Autdrey R. Ross, Admin, Assistant

February 11, 1997

NOTICE OF ACTION TAKEN BY FEGISLATIVE RULE-MAKING REVIEW COMMITTEE

TO: - Ken Hechler, Secretary of State, State Register

TG: T - Mr. Ken Ellison
Bureau of Environment
Division of Environmental Protection
1356 Hansford Street
Charlestorr, WV 23301-1401

FROM: Legislative Rule-Making Review Committee

PROPOSED RULE:  Voluntary Remediation and Redevelopment Rule & O — 37 .

The Legislative Rule-Maldng Review Committee recommends that the West Virginia
Legislature:

1. Authorize the agency to promulgate the Legislative Rule
(a) as originally filed
(b) as modified by the agency -~

2, Authorize the agency to promulgate part of the Legislative rule;
a statement of reasons for such recommendation is attached.

3. Authorize the agency to promulgate the Legislative rule with
certain amendments; amendments and a statement of reasons
for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule as
modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.
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Senate Bill No. 173

(By Senator(s) Ross, Anderson, Macnaughtan,
Boley and Buckalew)

[Introduced March 3,_ 1997; referred to the
Committee on Natural Resources; and then to the
Committee on the Judiciary.]

2 BILL ftc amend and reenact section one, article three,
chaptzr sixtv-four ©f the code of West Virginia, one
thousand nine hundred thirty-one, as zmended, relating
Lo authorizing Lhe division of environmental
protecticn to promulgate a legislative rule relating
o . voluntary remediation and redevelopment.

Be it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of
the code o©f West. Virginia, one thousand nine hundred
thirty-one, as amendsd, be amended and reenacted, to read
as follcws:

ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRONMELT TO

. PROMULGATE LEGISLATIVE RULES.

§64-3-1. Division of envircnmental protection.
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{a) The legislative =u¥es rule filed in the state
regyister on twenty-eighth day of July, cne thousand nine
hundred ninety-7ive, authorized under the authority of
secztion four, la:ticle five, chaptér twenty-two of this
céde, relating te the division of environmental protection
(emission standards for hazardous air pollutants pursuant
to 40 CFR Part £3, 45 CSR 34), =re iz autherized.

(b) Thne legislative =wutes rule filed In the state
register on the twenty-eighth day of July, one thousand
nine hundred ninety-fivs, authorized under the aulthority of
saction four, article £iva, chapter twenty-twe of this
code, modified by the division of environmental protection
to meet the objectiecns of the léegislative rulé-making
review committee and réfiled in the state register on the
twenty-seventh day of QOctoker, one theousand nine hundred
ninety-five, relating to %Zhe division of environmental
protection (to prevent and control alr pollution Ifrom
hazardous waste treatment, storage or disposal facilities,
45 CSR 25), =re iz authorized,.

{c) The legislative =utes rule filed in the stzate
registzr on the tweucy-elghth day of July, one thousand
rine hundred ninetv~five, atthorized under the authority of

section £four, articie five, chapter ftwenity two of this
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code, rzlating %o the division of environmental protection

tacid rain provisions and permits, 45 I32 33}, =zrz is
authorized.

{d} The legislative ruites rule flled in the state
register on the thirty-first day of July, one thousand nine
hundrecd ninety-five, authorized under the authority of
saction six, article seventeen, chapter twenty-twe of this
code, modified by the division of environmental protection
to meet the g¢bhjections of the legislative rule-making
review committee and refiled in the state register on the
eighteenth day of January, one theousand nine hundred
ninety-six, relating to the division of enﬁironmental
nrotection {(undergrcound storage tanks, 47 CSR 36), =re 1S
authorized.

(e) The legislative ruFes rule filed 1in the state
register on the thirty-first day of July, one thousand nine
hundred ninetvy-five, authorized under the authority of
section six, rticle eighteen, chapter twenty-two of this
code, modified by the divisicon of envirconmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
eighteenth day of January, cne thousand nine hundred

ninety-six, relating to the division of environmental
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protection {hazerdous waste management regutlations, 47 CSR
35), =re 1s authecrized.

{f) The legislative =+=uFes zule filed 1in the state
register on the thirty-Ffirst day of July, ons thousand nine
hundred ninety-five, autherized under the authority of
section four, article three, chapter twenty-two of this
code, medified by the Qivision of envirconmental protection
tco meet the ckbjections of the legislative rule-making
review commitiee and refiled in thes state register on the
twenty-third dey of January, one thousand nine hundred
ninefy-six, relsting to the division of envircnmental
protection (surface mining and reclamation regulatichs, 38
CSR 2}, =re ls authorized with the follcowing zmendments:

"On page 64, section 3.27, after the word 'Director’
by siriking out the word 'may' and inserting in lieu
thereof the word 'shall':;

On page 64, section 3.27, after the word 'completed’
bv striking out the remainder of the Ifirst paragraph and
inserting in lieu therecf the folleowing words:

‘and reclamation activities are congoling.’

Or page 156, section 11.86(c) {8) (A} after the word
'operations' by striking out the words 'within five (3)

vears of the Jdate of _SMA approval, ';
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On page 156, section 1l1.6(c) (6) (B! after
'1985-37) "' by striking cut the words 'within five
of the date of 3MA approval,':;

on page 157, section 11.6(¢) (6)(C) after
'State’ by siriking out the words 'within five (5)
the date of SMA approval,’;

On page 1£€3, sectlon 11.6(d) (&) (A), after
'tapplicant' by striking out the words 'within
vears of the date of SMA approval, ';

On page 1484, section 11.6(d)(6) (B), after
"95-87" by striking cut the words 'within five (5)
the date cf SMZ approval, '; i

O page 1464, section 11.6(d) (6} (C), after
'wetlands' by striking out the words 'within five
of the date of SMA apprcval,’;

- On page 169, secticn 11.6(e) (3){Aa), after
'85-87" by striking out the words 'within five (3)
the date of SME approval, ':

On page 168, section 11.8(e) (53)(B), affter
'wetlands' by sitiriking out the words 'within five
of the date of SMA approval, ';

2n page 175, sectien 11.6({(f) (5)(R), after
'925-87"', by striking out the words. 'within five

(3)

the word

n

{

) years

the word

vears of

the word
five (5)
the word

yvears of

the word
{5) vyezars
the word
vears of
the word
years
the word

{5} vears
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of the date of 3MA approval,':

On page 175, section 11.6{f) (5) (5}, after the word
'enhancemeni' by striking out the words 'of wetlands within
five (5} years of the date oI SMA approval,’.

on page 178, section 12.2 subsection {e) by striking
12.2.e2 in 1its entirefy and inserting in lieu thereof the
following: - T mmEm=E o=

'Notwithstanding any other provisions ©f fhis rule, no
bend relgase or reductien will be granted iZ, at the time,
water discharged from or affected by the opesration reguires
chemical tLreatment in order ta comply with applicable
effluent limitations or water guality standards: Provided,
That the Director may approve a recuest for Phase I but not
Phase II or 111, release 1if The applicant demonstrates to
the satisfaction of the Director that either:

(A) The remalning bond is adeguate to assure long Lerm
treatment ¢f the drainage; or

{B} The operatcor has lrrevogably commitied other

fiﬁancial resources which are,adequ;te?;p assure léﬁg term
treatment cof the drainage: [Frovided, That the zalternate
financial resources must be in acceptable fcrm, and meet
the _standards set forth in Section 1! of the Act and

Secticn 11 ©f thnis rule: Providecd, however, That the
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zlternate financlal arrangements shall provide & mechanism

wWhereby the Director can assume managemen: of the rescurces
and treatment work in the event that the cperzator defaults
for any reason: And provided further, That defzult on a
Treatment obligation under this paragraph shall be
considered eguivalent to a Dpond forfeiture, and the
operator will be subject to penzlties and sanctions,
including permit blocking, =as if a bond forfeiture had
ccocurred.

In order to. makxe such demonstraticn as referenced
above, the applicant shall address, at =z minimum, the
current and projected gquantity and guality of drainage to
be trezted, the anticipated duration c¢f &treatment, ©The
estimated capitzl and operzting cost of the treatment

rate the

ct

Tacilitv, and the <calculaticns which demons

1=+

adequacy o¢f the remaining bond or of the alternate
financial resources.'
On page sixteen, sectlon 38-2-2.106, after the words

'sum of the loading' by inserting the words 'or driving';

afid by striking ocut the words 'in a2 constructed valley

1]
—
'_l
o

ackfill, dam, or refuse cile' anhd inserting in lieu
therecI the words 'as determined by acceptable enginsering

ractices’';

U
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On padge twenty-eight, section 38-2-3.2(e), after the
words 'limited number of minor changes' by inserting the
werds 'that do not significantly aifect the hsalth, safely
cr welfzre of the opublic and';

On page thirtvy-six, section 28-2-3.¢6(h: {(5), after the
words 'as defined in' by striking ocut the words 'Article ID
of Chapter 20" and inserting in lieu therecf the words
"Article 14 of Chapter 227;

On page thirty-nine, section 38-2-3.8(c), at the end
after the words ‘reascnabls time for cempliance.', by
inserting & new sentence to regadd as Iollows: ' Provided,
That thosa structures and facilities, wnere 1t can be
demonstrated that reconstruction or revisicn would result
in greater envircnmental harm and the performance standards
set forth in the Rct and these rsgulations can otherwise be
met, may be exempt. from revision cr reconstruction.’;

On page one hundred seventy-eight, section 38-2Z-
12.21(d}, after the words 'until all coal extracticn
operations' by inserting the words ’'for the permit or
increment therecf’, and after the words 'the entire
disturbed arez' by insarting the words 'for the permit or
increment thereof';

On page one hundred ninety-seven, section 38-2-
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14.31(c)(2), after the words 'medium 1is <tThe best' by

inserting the vword 'réeascnably';

And,

‘.h

On page two hundred fifteen, section 38—2—1‘.i4(e){4},
by strikin the sentence 'Runoff from areazs above =and
adjacent te the £ill shall not be allowed to flow onto the
£11} surface, and shall be diverted into stabilized
diversion channels, designed and constructed to safely pass
the peak runcoff frem a 100 vyear, 24 hour precipitation
avent.' and inserting in lieu fthereof the sentences
'surface water runcff from areas abecve and sdjacent to the

fill =snall ©Dbe diverted into properly designed and

1=

constructed stabilized diversion channels which have been
designed using best current technology tc safely pass the
cgak runoff Ifrom a 100 year, 24 hour precipitation event.
The channel shall be desicgned and constructed to ensure
stability of the £ill, ‘conirol erosion, and minimize water
infiltration intoc the £i11.'"

n the state

=

‘gl The legislative roifes rule filed

register on the twenty-sixth day of July, cns thousand nine

3

inety-five, authorized wunder the authority <of

n
3

nundres

rticle twenty-one, chapter twenty-two of

fu

section four,

this code, modified by the division o¢f envircnmental




ic

11

12

13

14

i5

15

17

18

1g

20

21

23

prot=action to meet the objections of the legislative
rule-making review committee and refiled in the siate
register on the fourteenth day of December, one theousand
riaze hundred riiety-five, relating to the division of
environmental protection (ccalbed methane wells, 38 CSR
23}, === i1s authorized.

(h) The legislative teles rule filed in the state
ragister on the twenty-third dayv of November, ¢ne thousand
nine hundred ninety-four, authorized under the zuthority of
section e=ight, article eleven, chapter twenty of this code,
modified by the division of envirconmenital protection to
meet the objections of the legislative rzule-making review
committes and refiled in the state zegister on the
twentieth day of December, one thousand nine hundred
ninety-five, relzting to the divisicn of environmental
protection ({waste GLire HzWEgement, 47 L8R 38G), =re is
authorized,

{1} The legislative =uoies rules filed in the state
reglster on the twenty-second day of June, one thcusand
nine hundred ninety~five, authorized under the authority of
section twenty, articie.fiffeen, chapter twenty-two of this
code, modified by the division of envircnmental protection

tc meet the objections of the legisliative rule-making

10
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review committee and refiled in the stazte register on the

twenty-secend day of December, one tholsand nine hundred
ninety-£five, relating to the divisicon of environmental
protection {sewage sludge management, 47 CSR 38D), =are l1s
authorized with the amendments set forth below:

On page seven, section 3.2.2, by striking out the
words "Table 3 of this rule will automatically be repealed
and replaced with Tabkhle 3A of this rule on December 31,
1897, unless this provision is modified prior to. that
date.";

~ And,

On pege seven, section 3.2.2, after the word "rule.,"
v inserting the following: The director 1s authorized
until Dec. 31, 19%%, to issue varilances to this sectilon to
allow. land apolication to solls which excesd the maximum
scil comecentrations of metals listed in Table 3 where soil
znalvses demcnstrate that other soil factors, including,
sut not limited to, soil pH, cation exchange capacilty,

organic.. matiter content, or clay content, will Llimit

mobility and availability of the metels. No later than
June 30, 1599, the direczor shall propose revisions fo
Table 3 to adequately protect soil quality, human health

and the environment’,
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And;

Oon page 20, by striking the fcollowing from Table 3:
"NOTE: Table 3 of this rule will abbomatically be repzaled
and replaced with Table 32 of this rule on December 31,
1987, unless the provision of paragraph 3.2.2 of this rule
is modified prior to that date.",

2And,

On page 21, by striking cut all of Table 3A.

{(3) Tha legislative wures rule filed in the state
register on the thirty-first day of July, one thousand nine
hundred nineby-fivd, authorizdd under thé audkhobity of
section four, article five, chaptér tweniy-twe of this
code, relating to the divisicn of envirconmental protecticn
{to prevent and control of alr pollution from the emissicn
of wvolatile organic compounds, 43 CSR 21y, =re is
authorized with the follcowing amendment:

"On pages 170 zaid 171, by striking cut section 40 in
its entirety and insérting in 1iel therecf 3 néw Saction
490, to read as Iollows:
€45-21-40. Cther Facilities that Emit Veolatile Organic

Compound (VCC) .

40.1. Applicability.

a.. This secticn 40. applizs t» any facility Lhat has
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aggregate maximum theoretical emissions cof $0.7 megagrams
(mg} (100 tons) or more of volatile organic compounds
(VOCs) per calendar yé&ar in the absence of cordtrcl devices;
provided that this secticn 49. applies t¢ any source or
sources within such facility other than those sources
subject to regulation under sections 11. through 38, VOC
emissions from sources reguleted under sectlions 11. through
38., but which fall below the applicability thresholds cof

These sectlions, and thus are not subject to Che emissions

control stancdards of these sections, shall be included in

the determination of maximum theoreticzl emissions for a

fFacility put shall not be subject To the reguilrements of

th

this section 40. Emissions from sources listed in section
40.1.d. shell not be included in the cdeterminztion of
maximum thecretical emissions for a facilitv.

. The owner ¢r operator o¢f a c¢oating line or
operation, whose enmissions are pelow this applicability

threshold, skall . comply with the certification,

recordkeeping, and reporting reguirements o0f secticn

. The owner c¢r orerator of a norn-zZozating source,

.Wwhose emissions are below this applicabllity threshold,

shall ceomply with the certification, recordkeeping, and
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repcriing regquirements of sectlion 40.6.5.

d. The requirements cof this section 40. shall not
apply to coke ovens (including by-product recovery plants),
fuel combustion sources, barge loading facilities, Jet
engine test cells, vegetable oil processing facilities,
wastewater treatment facilities, iron and steel production,
surface impoundments, pits: and boilesrs, industrial
furnaces, and incinerators hé?ing:a destruction efficiency
ocf 95 perceni or grezter.

2. The reqguirements of. this secticn 40. shzll not
appiy te any facility bound by an order or permit,
enforceable by the Directeor, which limits the facility's
emissions to less than 100 tons ¢f VOC per calendar year
without the application of control devices.

40.2. Definitions. -- As used in this section 470., all
terms not defined herein shall have the meaning given them
in secticn 2.

2. 'Reasonably availakle contrcl measures! (also
dencoted as RACM) means an emission limit or limits that
reflect the szpplication of control technology and/or
abatement techniques or measures that are reasonably
avallable, considering technological and econecmic

feasibility. Such emission limiits may be considered on a

14
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plant-wide kasis to achleve emission reduction regulirements
ir the most cost effective manner.

b, “rfuogitive emissicons” means these asmissions which
could not reascnably vass through a stack, chimnev, wvent,
r cther furncticnally eguivalent opening.

4G.

L)

. Standards. -~ The owner or cperator cf a
facility subject to this section 40. sheali:
2. Except as provided in section 40.3.b.,

1. With respect o any existing non-fugitive
exission source which has maximum tCheoreticel smissions of
£ pounds per hour or more, comply with an emission control
plan established on a case-bhv-case basls approved by the

ir

w}
]
O
it
[s]
=
(ul
jax
[\3]
't
3
1]
u]
[l
wm

the definition of reascnably avallable
conitrol measures (RACM} and achieves at least a 30 pearcent
reduction in emissions below the total (aggregate) maximum
theoreticel emissions from zall such non-Zugiltive emission
sources subiect to RACM regulirements; and

2. ¥With respect Lo each process uniit producing a

product or products, intermediate or final, in excess of

10600 megagrans (Mg) (1,100 teons) per year, regardless of

whether such product or producis are listed in 40 CFR

. 30.489, comply with zn emission ceontrel pilan for fugitive

i
o
K
]
()
o
[

sing the methods and criteria of secticn 37., or
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alternative methods and criteriz approved by the Director.
The Director may exempt a process unit from fugitive
emissicn contreol reguirements upon satisfactory
demonstraticon that emissions are of minor significance.

b. With respect to such sources as described in
sections 40.3.2.1. and 40.3.a2.2., comply with emission
limits and reazsures based upon an alternative emissions
reduction pilan approved by the Director censidering
technical, economic and air guality benefit considerations
that, 2t 2 minimum, maintains emissicn control measures
incorporated as part of any federally approved maintenance
plan for the county of Zrea in which the source is lécared.

C. With respect to any source at a facility subject to
this section 40., which source _has maximum thecretical
emissions of & pounds per hour or more and is constructed,
modified cor begins cperating aftér the effsctive dete of
this rule, comply with a control plan developed con a case-
by-case basis approved by the Director that meets the
definition of reasonably available conirel technology

(RACT) in section 2.80. for poth fugitive and non-
fugitive emission sources.
40.4. ZSubmissions and Approval of Contrnl Plans

a. Within 0 days after the 8ffective date of this

16
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rule, the cwner or operator of a2 facllity subject toc this
section 40. shall submit any reguired zmsndments to the
case-by-case RACT control plans previously sucmitted teo the
Director, that revise such control plans o meet the
definiticn of reascnably available control measures [RACM}.

5. MNotwithstanding the provisicns of section 9.2.,
the cwner or operator of a facility subject teo this rule .
50lely due To this section 40., that reguires a major
process change and/or major capitel invesiment to comply
with RACM regulrements, mav petition the Directeor for an
additional extension beyond December 31, 1296, fof
zompliance certification, and tne Director may grant such
extension when warranted. Provided  Thowever, such
compliance certification date shall be no later July 31,
15597,

-mc. The Director shall not approve a RACM plan or an
alternative enissicons reduction plan under this section 40.
uriess suck plan includes:

1. A commitment to develop and submit a
compieZe RACT plan To the Director withinm 180 days of a
finding by the Director that a viclaticr. ¢cf the Natiocnal
Amblient kir Quality Standard for czone has cocurred within

the county or malntenance area 1n which the source 1is

17
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located; and

2. A commitment to achieving full
implementaticon of RACT within Z years of apporoval of the
RACT plan by the Zirector.

d. A finding by the Direff0r thet a violation of
fthe National Ambient Alr Quality Standard for ozone has
occurred shall bs made based upon vwverificztion of a
monitored czcne siandard viclatich 1n the county or
mazintenance areaz in which the source is located. The three
maintenance areas (the Hunting:ion area, comprising Cabell
and Wayne <¢ounties; the Charlesish arez, cormprising Kanawha
and Putnam counties; and the Parkersburg area, comprising
Wood county; shall be treated sepzarately and independently
for any such findingi{s).

| e. ALl RACM control plans, RACT control plans, and
alternative emlissicns reduction plans apptcoved by the
Directcr pursuant to this section 40. shall be embodied in
a consent order or pernit in zccordance with 435CSR13 cor
4BC8R30, as required. A facility owner or cperator may at
any time petition the Directpor to approve revisions to
these plans. The decuision concerning said petition sghall
be issued by the Director in_accordance with 45CSR13 or

45C35R30, as reguired, or a <&consent order. Any such

13
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‘emission control rplan that meets the definition of

revisions snhall be subject to the public varticipation
reguiremaents of 45CSR13 or 45CSR30.

f. The owner or operztor of z facility subject to
Tirls secticon 40, may submit for aprprcoval by the Director an

£

reasonably avallable control technology (RACT) in section

2.80.

40.5. Test methods and procedures. —-- The owner or
opearator <f any source subject to this section 40. shall
demenstraete compliance with section 40.3. by using the

anpliicable test methods specified in secticns 41. through

1+

46 or by other means acproved by the Director.
Nortwithstanding the reguirements cof section 41.1,, EPA
approval for  alternste  test methods te _demonstrate
compliance shail not be regulred for scources which ars
subject solely to emission control requirements specified
in section 49.3.

40.6. Reporting eand Reccrdkeeping Reguirements for

[z}

xempt Nen-Contrel Technigue Guideline (TT3) Sourcss.

a. An owner or operator cof a ccating line ox
cperation thaet 1ls exempt from the emission limitations in
secticon  40.3. ghall comply with the., cartificaticn,

recardkeeping, a2nd repvorting | equirements in section 4.2,

19
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b. An owner or cperator of a non-cozting source
that is exsmpt. from the emission limitations in section
40.3. shall subxit, upon reguest by the Director, records
that document that the source 1s exempt from these

reguirements. _
1. Tnese reccrds zshall be submitted to the
Director within 30 days from the date of reguest.

2. If such records are not made available, the
scurce will L= ceonsidered subject to the limits in section
490.3. ’ T

"40.7. Reporting and Reccrdkeeping Reguirements for
Subject Non-CTG Coating Sources. -- An cwner or operator of
a ccating line or cperation subiect tdé this secdtion 40. and
coemplying with section 40.3. shall comply with the
certification, rectrdkeeping, and reporting requirements in
section 4,

40.8. Reporting and Recordkeeping Reguirements for
Subject Non-CTZ, Non-Coaiting Sources.

a. The owner or cperator of the subject VOC socurces
shall perfecrm 21l testing and maintain the results of all
Lests and calculations regquired under sections 40.3. and

40.5. to demonstrate that the subject source .is in

compliance, LTI LTI T
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. The cwner or operator of the supject. VOO source
shali maintain these records in a rezdily accessible
location for a minimum of 3 years, and srall make these
records availabcle to the Direcfor upon verbal or written
request.

¢. The owner or operator ©f any facility containing

Sources _sun

T

ect tc this secticon 40. shall zcmply with the
regulremants in section 3. except that such regquirements,
2s thay apply o scurces solely sublject to ithis section

40., mey be modifiied by the Director upcn oetitfion by the

owner or opsrator. Any such modified reguirements shzall be

empodied in the Efacility’s contrel plan (RACHM, RACT or

alternative plan} and reflected in the associated consent

crder or permlit issued pursuant to 43CSRL3 or 45CSR30.'™
(kY The legislative zuies rule filed in the state

register on the twenty-seventh day of July, one thousand

‘nine hundred ninety-~five, authorized under the authority of

secticn, five, article twelve, chapter twenty-two of this

code, modified by the division of environmental protecticn
to meet the objections of the legisiative rule-making
review committee anc refiled in the statz register on the

seventeenth day of January, one GLhouszani nine hundred

minmety-six, relating t¢o the divisien of environmental

21




10

11

12

1z

14

15

16

i7

i3

19

20

21

22

23

protection (monitoring well design standards, 47 C3SR 60;,
a»= 15 authorized.

{i) The legislative =utes rule filed in the state
register on the thirtwy-first day of July, one thouszand nine
nundred ninety-five, authorized under the authority of
section five, article fifteen, chapter twenfy—two of this
code, modified by the divisicon of environmental protection
to meet the objectichsd of the legislative rule-making
review committee and refiled in the state register on the

twenty-fourth day of January, one thcusand nine hundred

S

ninety-six, relating to the division of environmental
protecrion (solid waste management, 47 CSR 38}, zre is
authorized with the following amendments:

"On page 37, subdivVision 3.8.4, after the words 'from
the uppernost’ by striking the word "significant.’

On page 142, by striking zhe existihg subdivision

4.11.2.c.A and inserting in lieu theredcf the following:

‘4.11.2.¢c.A e - .

The monitoring freguendy for all constituents listed in
Appendix I of this rule, must be at least twice a year
during the active life of the facility, including clcsure

and the post-closureg perXiods. The iirector may reguire

O

fic basis by

|

mo¥e fraguent monitoring cn a site-spe

0 |
7

22
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considering aguifer flow rate and existing quality of the

groundwater.'

on page 148, by striking the existing subdivisicn

4,11.3.1.2., and inserting in ligu therecf the Zcllowing:

14.11.3.1.A.

The director may consider an alternative groundwater
orotecticn standard in consultation with the environmental
guality board pursuant teo 47CSR37 for constituents Zor
which water guality standards have nof been established.’

On page 121, subdivisicon 4.11.3., by following the
words ‘'any applicable groundwater guality protecticn
standards’ by inserting the words ‘’and/or background
groundwater gquality, pursuant to the regulrements of the
Groundwater Protechtlon Act, WVC §22-12-1 et seq.'’

on page 152, subdivision 4.11.6.b.A., by Icllowing the
words 'Be protective of human hezlth and the environment’

inserting the weords ‘'and meintain existing groundwater

gquality, pursuant to the reguirements of the Groundwater
Protection Act, WVC §22-12-1 et seqg.!

on page 154, subdivision 4.11.6.4.B.[f}, by strikin

19

the words 'Resource value of the aguifer' and inserting in

iieuw therecf the words 'The hydrogeologic characteristic

of the facility and the surrcunding land,
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On page 154, subdivisidn 4.11.6.4.B(f).{(e) by striking

out the words "The hyvdrocgeologic characteristics of the

facility and surrcundihg land;

And, by renumbering zand relettering the remzining
subdivisions of the rule.

On page 156, subdivision 4.11.7.a.A., by following the
words 'Demonstrate compliance  .with' inserting the words
'the lGrcundwater, Protection Rct, WVC 822-12-1 et seq.,
and/or the'!

And,

On page 173, subdivision 5.4.3, by adding the
following sentence %o the end of the subdivision: 'A class
I facility cther than a class D-1 solid waste facility

shall not exceed two (2} acres in size.'®

review committee ang refiled in the state register opn the

53 nine ﬁﬁQQVQg

he divisis * anvir )




NOTE: . The rurpose 0f this bill is Lo authorize the
Division of Environmental Proteciion o promulgate a
legislative rule relating to Voluntary Rermediation and
Redevelcpment. o

Strike-throughs indiczte language that would be
stricken from ithe present law, and underscoring indicates
"mnew language that would be added.

25
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SECT

H. B. 2335
Bill-DEP, Vcl Remediation

1=

(By Delegate(s) Douglas, Hunt, Compion,

Faircloth, Linch and Riggs)

- -~ Committee on the Judiciary.]

A BILL to amend and reenact sesction cne, article three,
chapter sixty-four of the code of West Virginia, one
thcusand nine hundred thirty-one, as amenced, relating
Lo authopizing_k_thgurAg;yaggop_”vof environmental

proftection to promulgaite a legislative rule zelating

i

- . .to woluntary remediation and redevelopment.

Be it enacted by the Legisliature cf West Virginia:

__That section one, article three, chapter sixty-~Iour of

the .code of West Virginia, one thousand nine hundred
thirty-one, as amended, Le amended and reenacted, to read
as follows: A

ARTICLE 3. AUTHORIZATICN FOR BUREADJ OF ENVIRONMENT TO

PROMULGATE LEGISLATIVE RULES.

§64-3~1, Divisicn of environmental protection.

[Introduced March 3, 1997; referred to the
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{a}) The legislative rwgtres ul=s filed in the state
register on tiwenty-eighth day of July, one thousand nine
hundred ninety-five, authorized undser the autherity of
section four, article £five, chapter fwenty-two of this
code, relating to the divisicn cof environmental protection
{emission standards for hazardous air pollutants pursuant
to 40 CFR Part 63, 45 CSR 34), =re is authorized.

{b) The legislative =rules rmile filed in the state
register on the twenty-eighth day of July, cne thousand
nine hundred ninety-five, authorized under the guthericy of
section four, article five, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state r'eig“isteri'on the
twenty-seventh day of October, one thousand nine hundred
ninety-five, relating to the division of envircnmental
protection (to prevent and control air polliution from
hazardous waste treatment, storage or disposal facilities,
45 CSR 25), =t= iz authorized.

{c) The legislative rules rule filed in the state
register on the twenty-eighth day of July, one thousand

nine hundred ninety-five, authorized under the authority of

sec

t

ion four, article <five, cghapter twenty-twe of <this
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code, relating Lo the division of enviranmental protection

{acid rain provisions and permits, 45 CSR 33), =re 1is

authorized. __ _ . . o
{(d) The legilslative =»=o3es rule filed in the state

register _on the thirty-first day of July, one thousand nine
hundred ninety-five, authorized under the a,;ho:ity of
section six, article sgventeen, chapter twenty-twe of this
code, modified by the division of environmental protection
Lo meet._fhe c¢bjections of the legislative rule-making
review commiftee anc ;gﬁilggﬂinighengagg_ngésEe; on the
eighteenth day of Jaruary, one thousand nine hundred

ninety-six, relating 'tc the division of envirconmental

protection (underground storage tanks, 47 CSR 36), =re ig

authorized. - —_— . -
(e} The .legislative wruies rule filed in the state

‘register on the thirty-first day of July, cne thousand nine

nundred ninety-Ifive, authorized under the authority of
section six, article eighteen, chapter twenty~two of this

cede, medified by the division of environmental protection

to. meet the gblectlions of the legislative  rule-making

review committee and refiled in the state register on the

(.

eighteeanih ay of January, onée thousaznd nins hundred

ninety-six, relating %to the division of environmental
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profecticon (nazardous waste management ragulations, 47 CSR

38}, =r= is authorized.
(£} The legislative tufes rule filed in the state

register on the thirty-flrst dayv of July, cne thousand nine

nundred ninety-five, authorized i

nder the authority of

M
&

section four, article three, chapter twenty-two of this
code, modified by the division of environmantal protection
to meet the objections of the legislative rule-making
review commitiee.and refiled in the state register on the
twenty-thirad day of January, one thousand nine hundred
ninety-six, relating to the division <¢f environmental
pretection (surface mining and reclematicn ragulations, 38
CER 2), =re is authorized with the following amendments:
"On page 84, secticn 3.27, after the word 'Director’

Angerting in lisu

by striking out the word 'may' _and

thereof the word 'shall';

On page B84, section 3.27, after the word 'completed'
by striking cut the remainder ¢f_the first paragraph and
inserting in lieu thereci the following words:

'and reclamation activities are ongoing.'

Crr pages 136, sécticn li.S(cJ(ﬁ?(R} after the ward

'operations’ by striking cut . the werds 'within five (5}

years of the date of SMA approval,!;
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on page 156, section 1l.6€(c) (€)(B) after the word
' ({95-87)" by striking out the words 'wi:ihin Zive (3) years
of the date ¢f SMA approval,!;_ .
on page 157, section 11.€{c) (€) CI after the word
"State' bv striking out the words 'within five () years of
ths date of SMAR approval,';

On page 163, section~il.s(d) (8) (R}, after the word
‘applicant' by striking out the words ’'within five (5)
years of the date of SMA approval,'s

COn. page 1464, section 11.6(d) (&) (B}, alter the word

on page 1£4, section 11.5(d) (8)(C], after the wecrd

h
N

'wetlands' kv striking gut the words 'within IZive (3] years

of the date.of SMA approval,':

On page 168, s&ctidrn 11.6(e)1715) (A}, after the word

'$5-87' by strikxing out the words 'withir five (3) wears of

tne date.of $MAR approval,’; L

_ Or pags 169, section 11.6(e} (3] (B}, =after the word

i

g
twetiands!' by striking out the words 'witnin five. (5) years

o pags 175, section 1l.&(f) (5) (&), after the word

195-87', by striking out the words 'within five (3] years
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of the date of 3MA zpproval,':

(2

On page 173, section 11.6(£) (5} (%, after the wor
'enhancement' by striking cut the words 'of wetlands within
five (3) years of the date »f SMA approval,’.

On page 178, section 12.2 subsection {e)] by striking

e
387
)
+

D
b
F

¥

[
{r
n
0]
5
-t
' Fl
H
L)
tr
e
{b

nd inserting in Lieu thereaf the
following: L

'Notwithstanding any other provisions of this rule, no
bond release or reducticn will be granted if, at the time,

water discharged from cr affected by the speration requires

\

chemical treatment in order to comply with applicable

e

efflvent limitations or water quality standards: Provided,
That the Director may approve z reguest for Phase T but not

Phase II or II1I, release ifZ the applicant demonstrates o

(w

the satisfaction of the Director_ fhat elfner:
() The remaining bond is adequate Lo assure long term
treatment of the drainage; or
(B} The operatcr has irrevocably committed other
financizl resources which are adeguate to assure long term
treatmert of the drainage: -Provided, That the alternate
financial resources must bhe in scceptable form, and meet

rhe standards set foarth in_ Section 11 27 the Act and

Section 11 _of this rule: . Provided, however, That the
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alternate financial arrangements shall prcvide a mechanism

whereby the Director can assume management of the resosurces

and treafment work in the event tnat tne operagor defaults

focr any reason: And provided fur;her, That default on =a
treatment obligatien under this paragraph shall De
consideresd equivalen; Lo a bgnd forfeliture, and thé
cperator will be subject to penaltlies and sanctiions,
including permit plpggiqgﬂ as ifi'arbg?diiorfeiture nad

aoccurred.

In order ta make such demonstration as referenced

above, the applicant shall address, at 2 minimum, the

current and projected guantity a nd qua_ﬁtv of drainage_to

be +treated, the anticipated duration oI treatment, the

-

estimated capital and operating cost of the <treatment

facility, and the calculations which damenstrate the

-

adequacy o<of the remainin bend or - ¢f tThe alternate

financial resources.' |

_Qn_page sixteen, section 38-2-2.106, after the words

'sum.of the loading' by inserting the wo*ds 'or erang

and by striking cut the words 'in a constructed valley

£:11, backfill, dam, or refuse pile' and inserting Iin lieu

therecf the words 'as deuer“i“ed cy accep:able engineering
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On page twentyv-elght, section 38-2-3.2Z(e}, after the
words 'limited number of mincr changes' by inserting the
words 'that do not significantly affect the health, safety
or welfare of the public and'; N

On page thirty-six, sectiecn 28-2-3.35(h) (53}, after the
words 'as defined in' by striking out the words 'Articie 5D

of Chapter 20' _and inserting in lieuw therecf the words

'Article 14 of Chapter 22';

.

On page thirty-nine, section 38-2-3.2(c}, at the en
after the words ’‘reasonable %ime for compliance.', by
inserting a mew sentence ta read as follows: ' Provided,
That those structures and facilities, where it can be
demonstrated that Eecsnstructi n or revision would result
in greater envirconmental harm and the performance standards

set Zorth Iin the Act and these regulaticns can otherwise be

LS
L4

met, may be exempt from revisicn or reconstruction.

Cn page one nundrad seventy-sight, section 38-2-
12.2(4d), after the words 'until all cecal extraction
operations' by Iinserting the words ‘'feor the permit or

incremsnt thereof', and after the words ‘the entire

disturbed area' by inserting the words 'for the permit or

increment thereoff:

On page one hundred ninety-seven, section 38-2-
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14.3(ci(2), _affer the words 'medium is the best' by

inserting the word ':egsgnably'jh

End,

Cn page two nundred fifteen, section 38-2-14.14(e) (4),
by striking_;@e:segpgpqgn{BPn?fﬁﬂfygm_g;§a§ apove and

adjacent to the fill shall not be all0wed *o £law onto the

(=]

fI1l su¥face; and shall be diverted inte stabilized

diversion chapnels, designed and construcLea tc safely pass

the peak runofi from z 130 year, 24 hcur precipitatiocon

event.’  and__inserting iIn lieu thereof the sentences

"Surface walter runcff from ,areas abo“e ana aQ“aceng to the

fill . .shall Dbe diverted intc properly designed and

constructed stabilized dlve“SLQq cha:neWS which have been

designed using best cur rrent i .nology _Q_safely pass the

peakx runoff frem a 100 year, 24 hour precipitation event.

stability of the £ill, control erosion, and minimize water

inflltration into the fill.'"

(gi The legislative ruZes rule flle in the state

]

register on the twenfy- 51xt“ day of uuly, one Lbousa 1d nin

m

oundred ninety-five, authorized unde* the autherity of

sectiom ~four, article twenty- one, chapter twenty~two of

thils code, mcdified by the division of environmental
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Lo

protection to meef the cobjections cf the legislative

rule-making review committee and refiled in the state

register on the fourteenth day of December, one thousand

nine hundred ninety-five, relazting to the division of

envircnmental protéction Tcoalbed methane wells, 38 CSR
23), === Is zalthosized. o T e

() The legislative w=utes rule filed in the state
register on the twenty-third day of Noveﬁber, one thousand
nine hundred ninety-four, authorized under the authority of
secticon eight, article eleven, chapter twanty of this code,
modified by the division ofiehvi:;nmental protection Lo
meet the objections of the legislative zrule-making review
committee and refiled in the state register cn the
twentieth day of Decenber, one thousand nine hundred
ninety-five, relating to the division of envircnmental
protection (waste tire manazgement, 47 CSR 38G), =re is
authorized. T o

(i) The legislative rotes rule filed ir the state
register on the twenty-second day of June, o<ne thousand
nine hundred ninety-five, authorized under the autheority of
secticn twenty, article fifteen, chapter twenty-two of this

code, medified by the division of envircnmental protection

to meet the cbhjections of the legislative rule-making

10
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.alleow. lapd application to soils

review commitfee and refiled in the stats égg;spe: on the
Twanity-second day of December, one thpusggqrpine hundred-
ninety-five, relating to the ,inision rof environmental
protection (sewage sludge managemeni, 47 CSR 38D), =re is
authorized wita the amendments set fortn telow:

On page seven, section 3.2.2, by striking cut the
words "Table 3 of this rule will automatically be repealed
and replaced with Table 3A c¢f this rule on December 31,
1887, unless this preovision is modified pricr fo that
date.";

_.Bnd,

On page seven, section 3.2.2, after the word "rule."
by inserting the fecllowing: The diresctor is authorized
until Dec. 31, 1599, to issue variances Lo this section to

which exceed the maximum

soil concentrations of metals listed in Teble 3 where soil

anzlyses demeonstrate that other scil factors, including,

but =not limited to, scil pH, caticn exchange capacity,

erganic .matter .content, or clayv content, will limit

mobility and availability of the metals No later than
June 3077 1929, the director shall preopose revisions to
Table 3. fo adecuately protect soil gualicy, human health

and the environmsnt',

i1
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and,

On page 29, by striking the following from Table 3:
"NOTE: Table 3 of this rule will automatically be repealed
and replaced with Table 3A of this zule on December 31,
1987, unless the provisicon ¢f paragraph 3.2.2 of this rule
is modifiéd pricor 6 That date.',

md; . - P . - - Seme e —emo— e L — o -— oz = =

On page 21, by striking out all of Table 3A,

{3} The legislative rufes rule filed in the state
register on the thirty-first day of July, one thcousand nine
hundred ninety-Ifive, authorized under the authority of

e five, ‘chapter twentiy-twe of this

section four, articl
code, relating to the division of environmental protection
(Co prevent and control c¢f air pollution from the emission
cf wveolatile organic compounds, &5 CSR 21), =#== is
authcrized with the folléwing amendment:

"On pages 170 and 171, by striking cut section 40 in
its entirety and inserting in lieu therecf z new section
40, te read as follows: -
§45-21-40. Other Facilities that Emit Volatile Organic

Compound (VOC) .

40.1. Applicabllity.

a. This secticon 4C. applies to any faclility that has

12
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aggregate maximum thecretical enissions ¢ 90.7 megagrams

(mg) (100 tons) or more of volatlle crganic compounds
(VOCs) per calendar year in the absence ¢ control devices;

provided that this section 40, applies <o any source or

sources within such fagility other than those sources

subject o regulation under secticns 1l. through 33. VOC
emissions. from sources rggulated under sections 1l. through
39., butwhich fall helow the applicability thresholds of

“hese secilicns, and thus are nct subject Lo the emissions

A

control standards ¢f these sections, shall be included in

the determiration of naximum theoretical emissions for a

facility but shall nct be subject tTo the reguirements of
tnis section 40. Emissions from scurces listed In section

£0.1.d. shall not be inclucded in the determination of

rmaxinum Thecretigal smissicns for z faclility.

b. The owner or .operator of a ccating line or
operation, whose emissions are below this applicability
threshold,  shall. comply with the certification,

reccrdkaegping, and reporting requirements of section

i0.6.a. LT T LTI I s e e -
¢. The owner or operator o©f a nor-coating source,

whose emissions are belcw this applicapility threshold,

shall comply with the certification, recordkeening, and
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reportiing requirements of secticn 40.6.5.

d. The reguirements of this secticn 0. shall nut
apply to coke cvens {(including by-product rscovary plants),
fuel combustic sgurces, bargs loading Zfaclliities, ijet
engline test cells, wvegetable oll processing facilities,
wastewater treatment facllities, ircn and steel production,
strface impoundments, pits; and heilers, industrial
furnaces, and incinerators having a destruction afficliency
cf 83 percent or greater.

e. The recgulirements of this secticn 40. shall not
apply tc rany faclligy bound by _an order or. psrmit,
enforceable by the Director, which limits the facility's
emissicns Lo less than 100 tons of VOC per czlendar year
without the applicaticn of control devices.

40.2. Definitions., -- Zs used in this sesction 40., all
terms not defined herein shall héve the meaning given them
in section 2.

a. 'Reascnably available contrgl  measures' {also
denoted as RACM) means an emission limif or limits that
reflect the application of contrel tfechnology and/or
abatement tLechnigues co¢r measures that are raasonably

ava

(=

lable, considering techneological and economic

feasibility. Such emission limits may be considered on a

14
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.whether .such prcduct

plant-wide basis .to achieve emissicn reduction requirements
in the most cosi effective. manner.

b. "Fugitive emissions” means those emissions which
could not reasonably pass th rough a st acx </ cb‘m ey, vent,

or-ofher functignally eguivalent opening.

4

[

.3. Standards. @ -—- The_ owner or operator of a
facility subject te this section’ 40. shall:
a. Excert as provided ir saction 40.3.b.,

1. With respect to any existing non-fugitive

enission source which has maximum th

g;e;gga;iem_SSLc s of

¢ poands per hour _or mere, conply with an emissicn gontrol

-by~case basis :porovea by the

rlan tabiished

0
3
A
Q

Director that meets thg def

nab;w available

contrei neasures [(RACM) and achieves at Laast a 90 Dercent

S am

~reductlon in emissicns below the total (eggregate) maximum

thecreti:

w

2l emissicn

i
l_l

0

from all such rnen-fugitive emissicn

- ™ L oA

scurces suhlect to RACM reguirements; an

2. With resvect to each process unit zroducing a

S produckh _pvr products, Intermediate cor final, in excess of

=000 "megagrams (Mg) (1,100 tons) per vear, regardless  of

products .are listec iIn 40 CFR

£0.478, comply with_ arn emi-sion control glan for fugitive

-

sourcesiusing the mefthods and criteria of section 37., or
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alternative methods angd criteria approved by the Director.
Tne Directocr may exempt a process unit Ifrom fugitive
emission ccntrol ragulirsments upon satlisfactory
demonstraticon that emissions are of minor significance.

. With respect to such sources 2as described in
sections 40.3.a.1. and 40.3.a3.2., comply with emission
limits and measures based upcon an alternative emissions
reduction plan approved by the Director considering
technical, economic and alr guality benefit considerations
that, at a minimum, maintaiﬁé eﬁiésién rontrol measures
incorpeorated as .part oI any federzlly approved maintenance
plan for the county or area in which the scurce .is located.

a

c. With respect fo any source at a facility subject to

[

this section 40., which source has waximum theoretizal

erissions of % gounds per hour or more and i1s constructed,
modified cr begins operating alZter the 2Iifective date of
this rule, comply with a contrzl plan developed on a case-

by-case basis approved by the Director that meets the

definition ¢ regscnably avallable control technology

(RAC

]

} in secticn 2.80. for both fugitive and non-
fugitive emisslon sources. T o ” )
40.4. Submissicns and Appro.al ©f Control Plans

a. Within 80 days after the effective date of this

16
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additiomal

rule, the owner or operator cf a facility subject to this

section 40. shall submit any reguired amendnents to the

ans Drevﬂc1s 4 sqult ea to the

-

Director, that revise such control glans to meet the
definition «f reascnably available control measures (RACM) .

b. Notwithstanding th e_provisions of section 8.2.,
the owner or ocperator of a faciliity subject To this rule
solely due to . this secticon 40., that requires a major
process. change and/or major capltal investment to comply
with RACM reguirements, may petition the Director. for zn
extensicn  beyond Decemser 31, 1896, for

compliance certificaticn, and the Director may grant such

extension  when warranted. Provided nbwever, such

compliance certificaticn dake shall be no later July 31,

&. The Director shall nct approve 2 RACM plan or an

alternative emissicns reduction plan under this sect;pn 40.
unless such plan includes: . __ o

1. A comxmitment to develcp and submit .a
complete BACT plan ftc the Directorlw:tnln 180 days of a
finding by the Director that =z viclatign'of the Nationail
Amblent Alr Quallty Standard for ozone has cccurred within

the county or maintenance area in which

t%e SOd*ce is

17
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located; and
2. A commitment to achieving full

implementaticon of RACT within 2 yezrs of appreval ¢f the

RAC

)

plan by the Director.

d. A finding by the Directcr that & viclaticn of
the National Ambient Air Quality Standard for ozone has
occurred shall be mnade based upon verification of a
monitored ozone standard wviclation in the countiy or
maintenance area in which the scurce is lczated. The three
maintenance areas (the Huntingtcon area, comprising Caball
and Wayne counties; the Charleston area, comprising Kanawha
and Putnam counties; and the Parkersburg area, comprising
Woed county) shall be treated separately and independently
for any such findingi(s).

e. All RACM control plans, RACT contrel plans, and
alternative emissions reduction plans agproved by the
Director pursuant To this section 40. shall be embodied in
a consent order or permit in accocrdance with 45CSR13 or
43CSR30, as reguired. A Tacility oWfed obr ofefabdt may at
any time petition the Direcfor to approve revisicns to
these plans. The decision concerrong said petition shall

be issued by the Director in accordanze with 45CSRL3 or

45CSR30, as reguired, or a consent order.  Any such

13
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revisions shall be subject to fhe public participation

& b ==L e sttt

eq;ﬁrements of 45CSR13 or 45CSR30.

Z. The owner or operator of a facility sublect to

is section 4C. may supmit for approval by the Director an

tha

'
-
rt

edission ,centro

jope

1§y

o mee

i T

s the definition of

reascrably avallable. control technology (RACT) in section
2.60. . DT LT T T e

40.5. Test methods and procedures. -— The owner oxr
cperator <of eny_ source sGbject to this ssacticn 40. shall
cemonstrzte, complliance wWith section 40.3. by using the

applicable tesf methods specified in secticns 41. through

46 or by other means approved by the Director.

Notwithstanding the regulirements of sect on 41.1.,, EPA

approval . Zor zlternate test methods to . demonstrate
compliance shall neot be required £or sources which are

subject sclely to 2aission contrcl requirements specified

40,6, Reporting - and Recordkeesping Regulrements for

1~Contrgl Technique Guideline (CTE) Sources.

]
b
2
0
r
7
p

a. An owner or operator of a coating line or

opsraticon that 1s exempt Irom the emissicon iimitations in

nall _comply with  the certification,

recordkeeping, and reporting regulrements in secticn 4.2,

13




10

11

1z

13

14

12

16

17

18

15

20

21

22

23

b. An owner or cperator.ef a2 non-coating source
that is exempt from the emission limitaciens in section
40.3. shall submit, upcn request bv the [Director. records
that document that the sgource 1s erxempt from these
requirements.

1. ..These records shall L= submitted to the
Director within 30 days from the date of request.

2. If such receords zre not made avallable, the
source will be considered subiject to the limits in section
40.3.

40.

~1

Repcrting and Recordkeeping Requirements for
Subject Non-CTG Coating Sources. =~=_An Qwner Qr_ocperator of
a2 coating line or operation subject to thls secticon 40. and

complying with section

40.3. _shall comply with the

certification, recordkeeping, and reporiing requirements in
sectiosn 4.

40.8. Repcrting and Recordkeeping Reguirements for

Subject Non-CTG, Non-Coating Sources. .

a. The owner or operater of the sukiject VGC sources

shall perform all testing and maintain the resuits of all

tests and calculations resguired under secticns 40.3. and

40.5. to demonstrate that the sukject source 1s in

compliance,

20
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b. The owner or operator of the subject VOC source

shall maintaln these records in a readily accessible

locaticn for ‘& mwinimum of 3 years, znd shall make these

records avallable tc the Directcor upcn verbal or written

request. .. . . o s S e e

.- The ovmer c¢r operater of any faclility containing

sources subjecI to _this section 40. shall comply wltb the

requiremsnts in section 5. except ,nau such rmdulrements,

as they apply to sources solely supdject to this section
40., may be mcdified by the Director upcn petiticn by the

-

owner or operator. Any such nodified recuirements shall be

empbodlied in the facility’s control plan (RACM, RACT or

giternative plan) and reflected in the assocliated consent

order or-permift issued pursuant to 45C3R132 or 43C3R30.

&

~{k}) The lagislative +uies rule filed in the state
register on the twenty-seventh day of July, one thousand

nine hundred ninety-five, authorized under the authority of
section .five, article twelve, chapter twenty-two of this
ccde, modified by the division of envircnmental p;otection
to meet__the objections of the legisiative rule-making

review committes and refiled in the StELQ,FSQ%EFe?,QP the

seventeenth day of January, one thousand nine hundred

ninety=-six, relating to the division of environmental
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protection {monitoring well design standaxds, 47 CSR 60,
zre 1s autherized,. RS- R -

{1} The legisiative rofes Inle fiied n the state
register on the thirty-first day of July, one thousand nine
hundred ninetv-five, authorized under the authority of
section five, article Tifteén, chapfer LWenty-itwe of fhis
code, modified by the division of environmental protection
to meet the objections c¢f the legislative rule-making
review committee and refiled in the state register on the
twenty-fourth day of January, gne thousand nine hundred
ninety~-six, relating to the division of nvirgnmental
protection {sclid waste management, 47 CSR 38}, =re is
authorized with the fcllowing amendments:

"On page 37, subdivision 3.8.4, after the words 'from
the uppermosi’ by striking the word 'significant.'

Crr page 142, by striking tfhe existing subdivision
4.11.2.c A and inserting in lieu thereof the following:
'4.11.2.¢c.2
The monitering Irequency for all constituents listed in
Appendix I of thils rule, must be at least twlce a year
during the active life of the fzacllity, including closure

znd the post-closure pericds. The divecrcr may reguire

mecre fregquent monitoring on a site-specific basis by

22
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cornsidering aguifer flow rate and existing quality of the

groundwater.’
Or page 148, Dby striking the existing subdivision
4.11.3.1.E, and inserting in liew therecf the following:

'4.11.3. 1 A,

The director may consider an alternative groundwater

protecticon standard in consultation with the environmental

quality board pursuant to 47CSR57 for constituents for

which water quality standards have not been established.’

Or page 151, subdivision 4.11.5., by following the

words  'any appliceble groundwater gquallity protection
szandards' by lnserting the words 'and/or background
groundwater guallty, pursuaznt fo the reguirements cof the

Groundwater Protection Act, WVC §22-12-1 el.seq.’

“On page 152, stbdivision 4.11.6.b.A., by following the

~words 'Be protective oI human health and the environment'

inserting the weords 'and maintain existing groundwater.

uality, pu¥siant Lo the requirements of the Groundwater

ko]

g

rotecticn Act, WVC $22-12-1 et sedq.’
On page 1534, subdivision 4.11.6.4.B. (£}, by striking

the words 'Resource wvalue of the a¢uifer’ and inserting in

liev. therepf the words 'Tr: hydrogesliogic characteristics

a2f .the facility and the surrounding land,’
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On page 154, subdivision 4.11.6.4.2(f;.(e) by striking
out the words "The hydrogesologic characierist:ics of the
facility and surrounding lang; N

And, by renumbering and :elettefin_ the remaining
subdivisions of the rule.

On page 156, subdivisicn 4.11.7.a.2., by following the
words 'Demconstrate compliance with' inserting the words
"the Groundwater Protecticn Act, WVC §22-12Z-1 et seqg.,
and/or the'! |

2And,

On 'page 173, subdivision 5.4.3, by adding the
folleowing sentence to the =nd of the subdivision: A class

D facility other than a class D-1 solid waste facility

shall not exceed two (2) acres in size.'"
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wrotaction [(volurtary remediation and radevelopmenf, €0 CSR

3V, is authorized. 0 ...

NOTE: The purpose of this bill is <o authorize . the
Divisicon  of  Environmental Protection to prcmulgate a
legislative rule =xelating to Veluntary Remediation and
RedeveloDment. '

Strike-throughs  indicate language  that would be

L
stricken from the presént law, &nd underscoring indicates

new language that would ne added.




