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BUREAU OF ENVIBONMENT
CECIL H. UNDERWOOD 10 McJdunkin Road LAIDLEY ELI MGCCOY, PH.D.
GOVERNOR Nitro, WV 25143-25086 COMMISSIONER

February 5, 1987

Ms. Judy Cooper

Director, Administrative Law Division
Office of the Secretary of State
Capitel Complex ,
Charleston, West Virginia 253085

RE: 60CSR3 = “Voluntary Remediation and
Redevelopment Rule”

Dear Ms. Cooper:

This is to advise you that I am giving approval for filing
with your office and Legislative Rulemaking notice of Agency
Approval of the above-referenced rule.

Your cooperaticen in this regard is very much appreciated.
If yol have any duestions or reguire additicnal information,
please feel free to contact Ken Ellison, 553-5%2%2 or Mark Scott
at 759-0515.

Laidley Eli McCoy, Ph.D.
Commissioner

LEM:cC
Attachment
cc: Mark Scott

Ken Ellison
Carrie Chambers




DATE: February 5, 1997

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: BUREAU OF ENVIRONMENT/DIVISION ENVIRONMENTAL PROTECTION/DIRECTOR®*S OFFICE

LEGISLATIVE RULE TITLE: 60CSR3

1. Authorizing statute(s) citation 22-22-1

2. a. Date filed in State Register with Nctice of Hearing

December 30, 1996

b. What other notice, including advertising, did you give
of the hearing?

*ENVIRONMENTAL PROTECTION'S IN-DEPTH NEWSLETTER

*PRESS RELEASE SENT STATE WIDE

¢. Date of Hearing(s) January 29, 1997

d. Attach 1list of persons who appeared at hearing,
comments recelilved, amendments, reasons for amendments.

Attached XX ‘ No comments received_

e. Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
(be exact)

February 5, 1997 )

f. Name and phone number(s) of agency person(s) to
contact for additicnal information:

Ken Ellison - Office Waste Management /558-5929

Mark Scott - Deputy Director - Division Environmental Protection

759-0515




If the statute under which you promulgated the submitted
rules reguires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of a hearing
for the taking of evidence and a general description
of the issues to be decided.

WA

L. Date of hearing: N/A

c. On what date did you file in the State Register the
findings and determinations required together with the
reasons therefor?

N/A

d. Attach findings and determinations and reasons:

Attached




BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION
DIRECTOR’S OFFICE

BRIEFING DOCUMENT

Rule Title: 60CSR3 - “VOLUNTARY REMEDIATION AND
REDEVELOPMENT”

A. AUTHORITY: WYV Code 22-22-1
B. SUMMARY OF RULE:

The Voluntary Remediation and Redevelopment Rule establishes
requirements for establishing an administrative program for both
brownfields revitalization and voluntary remediation, including
application procedures; establishes procedures for the licensure of
remediation specialists; establishes procedures for community
notification and involvement; establishes protocol for conducting risk
assessments and establishing risk-based standards; establishes risk-
based standards; establishes the development of guidance documents for
chemical and site specific information; and establishes forms and
procedures for voluntary remediation agreements, certificate of
completion, and land use covenants,

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

W. Va. Code §22-22-3 requires promulgation of legislative rules
necessary to carry out the requirements and the legislative intent of the
Voluntary Remediation and Redevelopment Act, that went into effect on
July 1, 1996.




FEDERAL COUNTERPART REGULATIONS - INCORPORATION
BY REFERENCE/DETERMINATION OF STRINGENCY:

There is no Federal Counterpart Regulation
CONSTITUTIONAL TAKINGS DETERMINATION:
"In accordance with §22-1A-1 and 3(c), the Director bas
determined that this rule will not result in taking of private

property within the meaning of the Constitutions of West
Virginia and the United States of America."

CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

NONE




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: ©0CSR3 - Voluntary Remediation and Redevelcpment

Type of Rule: X Legislative Interpretive Procedural

Division of Environmental Protection
DIrectcr s Criice '

#10 McJdunkin Road

Agency

Address

Nitro, West Virginia 25043-2506

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRENT NEXT THEEREAFTER
ESTIMATED TOTAL. | ¢ e | P co- | %o00,000 | $00,000
PERSONAL SERVICES 160,000 | 300,00¢
CURRENT EXPENSE 100 000 5000
REPAIRS &
ALTERNATIONS 5.000 10,000
EQUIPMENT 30,000 | 50,000
OTHER | 1 5000 40 000

2. Explanation of above estimates: Estimate 50 sites per year, with average
total fees of"$10,000 per site. Personal Services include four-person years
next. fiscal year and increasing to sevensperson years thereafier. The current
expense costs are primarily "contractual® costs to develop tests, applicant
resource manuals, technical guidance documents, training seminars, and risk
communication protocol. The equipment costs primarily reflect computer
hardware and sofiware required to conduct overview of risk assessments.

3. Objectives of these rules: To comply with the rulemaking authority
pursuant to 22-22-3. This authority establishes an administrative program for
brownfield revitalization and voluntary remediation. The rule establishes
mechanisms and guidance for a person to voluntarily submit an application to
remediate contaminated or potentially-contaminated property. Following the
successful compliance with all applicable standards, the site becomes eligible
for a Certificate of Completion.




Rule Title: 50CSR3 - Voluntary Remediation and Redevelopment

4'

None.

Date:

Sig

Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.
Fees will be collected on a "recoverable cost™ basis from voluntary

remediation program applicants. Appropriaticns to the Brownfield
Revolving Loan Fund is not mandatory.

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

This rule deoes not impose any fees of any kind unless a person

voluntarily submits an application tc enter the Voluntary Remediation

Program. _ . ,
c. Economic Impact on Citizens/Public at Large.

None

12/29/96
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TITLE 60
LEGISLATIVE RULE
BUREAU OF ENVIRONMENT
DIVISICN COF ENVIRCNMENTAT, PROTECTION
DIRECTOR’S OFFICE

SERIES 2
VOLUNTARY REMEDIATION AND REDEVELOPMENT RULE

§60-3-1. General.

1.1. Scepe. -- This legislative rule establishes the
eligibkbility, procedures, standards and legal documents regquired
for veoluntary and brownfield cleanups,

1.2. TAuthority. -- W. Va. Code §22-22-3.
1.3. Filing Date, -- -
1.4. Effective Date. --

§60-3-2. Definitions. Terms defined in the Act are accorded the
same definition in this rule.

Unless the context in which used clearly reguires a
different meaning, the definitions contained in W. Va. Code §22-
22-2 shall apply to the terms 1in this rule in additicn to the
definitions expressly sst forth in this rule. For esase of
reference, some o0f the statutory definitions zre repeated in this
section,. -

2.1. Abandoned Property. -- Real property for which the
current owner carnnot be determined or cannct be located or
propexiy which has besen forfeited to or acqguired by the stats for
the nonpayment ©f btaxes pursuant Lo state law.

2.2. Act. -~ The Voluntary Remediaticon and Redevelopment
Act, W.Va. Code §22-22-1 et seg.

2.3. Analytical Expenses. —-- Those direct costs asscociliated
with laboratory analvsis of samples asscciated with a voluntary
remediation. - -

2.4. Anthrcpogenic Background. -- Concentratlions of
chemicals that are present in the environmenit due to human
actcivities unrelated to operation at the site.

2.%5. Applicable Standards. -- Standards described in section

8 oI £Ehis rule. Such standards include any exposurs controls
used at a site to meet the acceptables risk level for that site,
at. the time ¢0f the remedlaticon or in the fuiure.




2.56. Applicant. -- A psrson who is applving or nas applled
to participate in the voluntary remediation program.

2.7. Brownfield. -- Any indusirial or ccmmercial property
which is abandonad or not being actively used by the owner as of
the effective date of this article, but shall nct include any
site subject to a unilaterxal enforéeéement order under §104 thrcugh
§106 of the Comprehensive Environmental Response, Compensation
and Liability Act, 94 Stat. 27735, 42 U.S.C. §9601, as amended, or
which has been listed or proposed to be listed by the United
States environmental protection agency on the pricrities list of
Title T of saild act, or subject to a unilaterzl enforcdement order
under §3008 or §7003 of the Resource (Conservation Recovery Act”
or any unilateral enforcement order for corrective action under
this chapter.

2.8, Brownfield applicant. -- A person who is applying or
has applied te participate in the voluntary renmédiacion for a
Brownfield property and:

2.5.a. Who Is seeking or _ has obtained a site
assessment loan from the Brownfields Revolving Fund; or

2.8.b. Wne will use funds from the State of West
Virginia or any county or municipalify therecf in the assessment
or remediaticn of the properiy.

2.9. Carcinogen. -- Any substance whick can cause cancer.

[8)]

2,10, Cumulative Site Risk. -- The summation of risks co
human receptozr or ecologlical receptor from one or more
contaminants released at the site over z period of time.

2.11. Day or Day Calendar. -- The 24-hour period between
12:00 &A.M. - 12:00 A..

2.12. De Minimis Risks. -- Those risks that are so trivial
that theyv would not reguire remediaticn under this rule.

2.13. Director. -- The director oI the division of
environmental protecticn or such cther person Lo whom the
director has delegated authority or duties pursuant to this rule.

2.14. Eeological Recepters of Concern. -- Specific
cecolegical communities, populations, or individual organilisnms
protected by federal, state or local laws and regulaticons cr
those local populations which provide important natural or
economlic rasources, functions and vilues.

2.15. Ecosystem. -- An integrated, self-functiconing systeam
consisting of interactiions among both the biotic community and

[\n]




abiotic envirconment within a specified location in space and
time. Sizes of ecosystens may vary considerably.

2.16. Endangered and Threatened Species. -- aAny plant or
animal species idantifled as endangered or threatensd pursuant Lo
federal, state, or local laws.

2.17. Engineering Controls. - emedial actions directed
exclu51vely toward ceontaining or controlling the migration of
contaminants through the envircnment. _These include, but are not

limited to, slurry walls, liner systems, caps, leachate
collection svstems, and groundwater recovery trenches.

2.18. Exposure. -- Contacht of an organism with a chemical
or physical agent. ZExposure is guantified as the amount cf ths
agent availakble at the exchange boundaries of the crganism (e.g.,

skin, lungs, gut) and available for absorption.

2.1%. Exposurs Factors. -- Values used Lo estimate sexposure
in risk assessment, such as the number of davs p=sr week that
exposure 1s expected to cccur, or the amount of contaminated
media that a perscn might incldentally ingest per day.

2.20. Expecsure Pathway. -- A complete exposurs pathway
consists of a source or release from a source, a
transport/exposure medium {e.g., air) or media (in cases cof

intermediate transfer}, an ax posure point, and &dn exposurse route.

2.21. Exposure Route. -- The way a chemical or physical
agent comes 1in contact with a receptor {(e.g., by eating
[ingestion}, breathing [inhalation}, or touching {(dermal
contact]) .

2.22. Fate and Transport. -- The behavior and movement of &

chemical through an efvirohmE htal medla. - .

2.23. Gross Remediation Costs. -- The dirsct costs
associated with remediation of a site and paid by the remediaztor.
Gross remediation cests include the fees paid to the licensed
remediation specizlist, and contractors, eguinpment sxpenses and
rental, disposal costs, permit fees, remediation site personnel
costs, and all cother expenses directly relauea to achieving
applicable standards abt the site.

2.24. Habitat. -- The arez or type of environment in which
an organism or bilolcglcal peopulation normally lives or ocgurs.

2.25. Hazard Index. ~-- The sum of the hazard guotients for
multiple substances and/or multiple exposure pathwavs.

(%]




2.28. Hazerd Quotient. -- The valus which guantiiiss
nencarcincogenic risk for one chemical foxr one receptor Dopulatzion
over a specified exposure period. The hazard guotient is egual
to the ratio of a chemical-specific intake to the reference dose.

2.27. Hourly Rate. -- The groéss annual salary {sxcluding
benefits palid to an emploves) divided by 2080.

2.28. Implementability. -- The technical and administrative
feasibility of an action as well as the availability of needed
goods and services. -

2.29. <Inactive property. -- Real property that has
praviocusly been used for commercizl or industrial purposses but is
no longer actively used for such purposes. -

2.20. TIndustrial Land Use. -- Land used for ccmmercial
estaklishments, manufacturing plants, public utilities, mining,
distribution of gcods or services, administration of bhusiness
activities, research and develcopment facilitles, warehousing,
shipping, transport, remapuracuurﬂﬁg, stockpiling of raw
materials, storags, repair and maintenance ¢of commercial
machinery cr sgulpment, -and waste management.

2.31. Institutional Cgntrols. -- Legal or contractual
restrictions on property use that remain effective after the
remedial action 1s completed and are used to meet applicable
standards. The term may include, but not limized Lo, desd and
water use restrictions.

2.32. Leaching Potential. -- The potential for soiluble
constituents to be dissolved and fllter LnrOLgh the scil by =a
percolating fluid.

2.23. LOAEL or Lowest Observed Adverse Effect Level. -- The
lowest concentration or dose evaluated in & test that causes
statistically significant adverse effects in experimental triazls.

2.34. LIRS or Licensed Remediaticn Specialist. --an
individual certified by the director pursuant to rules adopted
under Seaction 3 of Article 22 as gualified to perform
professivnal services and to supervise the remediation of
contaminated sites. -

2.35. Natural Background -- Amblent concentrations of
chemicals that are present in the environment and have not hkbeen
influenced by humans (e.g. iron, manganese) .

2.36. NCAEL or No Observed Adverse Effect Level. -- The

highest concentration or dose evaluated in a test that doces not




cause statistically significant adverse eifects in experimentzl
trials.

2.37. New Information. -- Any information obtained directly

or indirectly by the division from any person after issuance ol a

certificate of completlon, but does not include informatlon the
division has received in the application for Dar:lClpaClOﬂ in ths
voluntary remediation program, including any site assessment,
during the execution of the voluntgry remediation agreement or
any work plan developad under such an agrsement, or other
informaticon available to dividisn under the veluntazry 7“e*ﬂecu.atwcm
program prior to the execution of the cercificate oI compleation.
Information that does not qualify as new information may be
considered by the director along with new information if
necessary, to determine whether any of the conditions for
reopening set out in section 16 of this rule, have occurred.

2.38. No Further Acticn. ~-- A-site is eligible to receive a
Certificate of Completion on tThe basis 0f site assessment
sampling or sampling datz developed under z Veluntary Remadiatioxn

Agreement which aemonstr=tes tﬁat the site meets applicable
s;anaards :

2.39. Operator. -- The person responsible foxr the overall
ocperation of a facility site. TFor purposes of this rule, a
person who executes a voluntary remediation agreement with che
director may be desmed an operator for the purpose of carrying
out the activities reqgulired by the agreement,

2.40. Potential to Migrate. -- Refers to the ability of
contaminants to migrate from a scurce or soll .to groundwalter.

.41. Primary Employee. -- A voluntary remsdiation prcject
manager, engineer or scientist employed by the director in
negotiating, facilitating, overseeling or confirming a voluntary
remediation project. The term does not include secretaries,
paralegals, clerks, technicians or o¢thers who serve tc support
the activities o0f the primary emplovee.

2.42., Prime Rate. -- The base rate on corporate loans
posted bv at least 75% of the rpation’s 30 largest banxs.

2.43. Probabilistic Risk Assessment. -- A risk assessment
performed using a mathematical technigue that DrOches a
distribution of values for a calculated term by soiving for that
term in successive iterations. Each successive iteration
requires the selection of & single input value from defined
distributicn{s) for each of the terms used to derive the
calculated term, o




44. Readily Apparent Harm. -- If zny one of the followin
a are observed at the site:

2.44.a. Visual evidence of stressed bicta attrikutabls
to the release at the site, including, but not limited to, fish
kills or akictic conditions; or

2.44.h. Visible presence of oll, tar, or other non-
aguecus phase ceontaminanit in soil over an aresa egual To or
greater than two acres, or over an area equal Lo or greater than
1,000 sgquare feet in sediment.

2.45. Reascnably Anticipated Future Use. -- Potentizl
future land and water uses which have a credible chance of
ocourrance.

2.46. TReascnably Potential. --2 scenario with a crediblie
chance of occurrence without considering extreme or essentilally
highly unlikely circumstances.

2.47., Receptors (Human). -- Humans potentially exposad to
contaminants released Zrom the Site.

2.48. Remedial Action. -- To cleanup, mitigate, correct,
abate, minimize, eliminate, control and contazin or prevent a
reiecase of . a contaminant into the esnvironment in order to protect
the present or futurs public health, safetv, welfare, or the
environmsnt, includin p“ellml w@ary actlons to study or assess the
release.

2.49. Reopener. -- One or more of the grounds for setting
aside some or all ¢f a certificate of completion and reopening a
voluntary agreement that is specified in section 1§ of this rulse.

2.50. . Residential Land Use. -- Any real property or portion
thereof which i1s used for housing of human beings. This term
includes property used for schools, day care centers, nursing
nomes, or other residential-stvle facilities or recreatlv“al
areas.

2.51. Revolving Fund. -- The Brownfields Revolving Fund
established in W.Va. Code, §22-22-6(b).

2.52. Risk-based Concentrations. -- Concentration lewvels
developed by thedirector for individual chemicals that correspond
to a specific incremental cancev risk leval of 1 = 1077 for
regidential land use and 1 x 10°° for industrial land use or a
hazard guotient of 1. These concentrations are to be used with
the De Minimis Standard.




2.53, Saturation Concentration. -- The maximum possible
quantity of a substance which can go inte solution of a given
liguid (e.g., water) at a_glven temparature and pressure.

2.54. Site. -- Any properiy or portion ithereof which
contains or may contailn_contaminants and is eligible to
participate in the voluntary remediation program as providad
under. this article.

2.55. Site Assessment. -- Characterization of a site
through an evaluation of its physical and environmental context,
{e.g.7 subsurface geoclogy, scoil properties and structures,

hvdrology, and surface characteristics) to determine 1f a release
has occurred, the levels of the chemical(s) of concern in
environmental mediza, and the likely phvsical distribution of ths
chemical{s) of concern. The site assessment collecitis data as
nesded on ground water and surface water guality, land and _
resource use, potential receptors and generates information to
support remedial action decisions.

2.56. 8Site Assessment Costs. -- Costs incurred in
connection with site assessment activities including but not
iimited to: waste disposal costs,. professional fees and expenses
of those evaluating contamination, the cost of identifiving a sitce
history and prior land use, the cosis of archaeclogical
investigations, and attorneys fees incurred in evaluating a site
or negotiating a voluntary remediatlon agreement.

2.57. Systemic Toxicant. -- A harmiul substance or agent
that may enter the body and injure an organ or organ system and
having an effect other than causing cancer. Most chemicals that
produce svstemic toxicity o not cause a similar degree of
toxicity in a2ll organs but usually demconstrate major toxiclty to
one or two organs. : :

2.58. Total Disscolved Scolids. -- All material that passes
through the standard glass fiber filter as provided in the
current odition of Standard Methods for the Examinaticon of Water
and Wastewater,

2.59. Trade Secretfts. ---Any information protected from
Gizclosure under W. Va. Code 8283-1-4(1).
2.60. Trophic Level. -- The biclogical energy transfer

level; the position in a trophilc pyramid or food chain.

2.61. Voluntary Remediation. -- & series of measurss that
are self-initiated by a person to identify and address potantial
sources of contamination of properity and to establish that the
property complies with anplicable remediation standards.
Brownfield remediation is a subset c¢f veoluntary remediation.




2.82. Veluntary Remediliation Program. -- The program fox the voluntary
assessment and remediation of sites under the Act. B ”

2.563. Weight-of-Evidence Approach. -- The process by which measuremsnt
endopoints are related to an assassment endpoliif Teo evaluate wihether a
significant risk of harm is posed to the environment. The approcach 1s planned
and initiated at ths problem formulatifn stage and resulfs are integrated at
the risk characterization stage.

§60-3-3.  Eligikility.

3.1. Eligibility criteria Zor woluntary remediation progwam. ---Any
site is eligible to participate in the voluntary remediatica program except
the following: - : : i ”

3.1.a. Any site that is subject to a unilateral order issued by
the U.S. Envircmmental Protacticon Agencey pursuant to §§5 104 through 106 of the
Comprehensive Znvironmental Response, Compensation and Liability Act;

.. Any site that has been listed or proposed to.be listec on
the Mational Pricrities Tist developad by the U.S. Environmental Protecticn
Lgency pursuant t£o Title I of the Comprehensive Environmental Response,
Compensation amd Liability Act; provided that any site that has besn Zormally
delisted by the Eanvironmental Protecticn Agsney 15 eligible to participate iz
the voluntary remediatlion program;

3.1L.c. BAnv site that is subject tec a unilateral enforcement ordex
under § 3008 or § 7003 of the Resourge Conservabtion and Recovery Act;

3.1.4. Any site that is subject to a unilatsral enforcement order
for corrective zction issued pursuant to any provision of Chapter 22 of ths
West Virginia Ceode; or ) Sl .-

3.7.e. Anv site where the reslease which is subject to remediation
was creatad through gross negligence or willful misconduct by the applicanc.

3.2. =ligibility Criteria for Brownfield Sites. -- A site may
participate in the woluntary remediation program as a brownfields property if:

3.2.a. The site meets the reguiremsnts of subsecticn 3.1 of this
rule; o :

3.2.b. The applicant did not cause or contribute to centamination




3.2.c. The gite meets either of the followin

3.2.¢.1. As of July 1, 1896, the site is an
industrial or commercial property which is akandoned; or

3.1.c.2., As of July 1, 19%%, the site is an
industrial or commercial property that is not being actively usead
by the owner. . -

3.3. Eligikbility Determination. In deciding the
acceptability of an application the director shall determine
whether the eligibility criteria of this section have been
satisfied. . )

3.4. Appeal of Rejection of Applicatiomn.

3.4.a2. The applicant may appezl the rejection of the
apolication by filing a notice of appeal with the Environmental

Quality Board in accordance with the provision of W.Va. Code
§228-1-7.

3.4.. For purpose of this zppezl, the record of
proceadings as referenced in §22B-1-7 shall consist oI the

ppl%caLion, all cor*espondence between the dirsector and the
plicant relating te thée application and other documents and
correspondence in the applicable files of the director relating

to this matter.

§60-3-4. Application to Participate in Voluntary Remediation
Program.

4.1. Pre-applicaticon Conference for Brownfield Applicants.
2 brownfield applicant shall confer with the director and cocmply
with the lcan procedures contained in section 15 of this rule
before submitting an application to participate in the voluntary
remedlation program.

4.2, Contents of Application. Any person who dsesires Lo
participate in the voluntary remediation program shall submit to
the chief of the QOffice of Waste Management an application on &
form provided by the director which sball contain, at a minimum,

the following informatiocn:

4.2.a. The applicant’s name. This shall include the
applicant’s legal name and any other aliases or other namss by
which the applicant is known or under which the applicant does
business;

4.2.b. The applicant’s address. This shall include
the current address at which the applicant can be reached by
mail, and in the event that post office delivery is not feasibkble,




the zpplicant sha__ alsc provide a description ¢of his/her current
address that will enable the director to locazte the applicant;

4.2.c. .The applicant’s financial capabilities. This .
shall include, but is not limited te, information that
demonstrates the applicant has, or has secured access to,
financial resocurces that are adeguate to successfully complete
the voluntary remediation and satisfy any contractual cbligations
entered inte by the applicant that relate to the voluntary
remediation; . o CT .

4.2.4. The applicant’s technical capabilities. This
shall include, &t a minimum, information that the anDTLcart is or
has contracted wilth a llcepsed remediation soec1a7 st to perform
the work regquired;

4.2.e. Tor brownfield applicants, a Notice of Inteént’
to Remedizte. in &ccordance with subsection 7.1 of this rule, and
a certificafion that he/she, his/her spouse or othear member of
nis/her immediate family did net cause oxr contribure to the
contamination on the property;

1

.2.f. A general description of the site. 7This shall
include, at a minimum, the fdllowing:

4.2.f21. A written description of the site that _ .

includes any city, county, and street addresses, and adjacent .
landmarks, bulldlncs, waterwadys, . former uses or other identifving
info¥mation; ’ ) : : - :

4.2.£.2. Thne deed bcok number and desed numbser oI
the site properiy;

4.2.£.3. County tax map references;

4.2.£.4. Geographic information system data
adequate to acturately delineate the wvoluntary remediation site.

2ll spatial data submitted by the applicant will ke in one of
three coordinate systems:

__s,

4.2.f

=

.4 A, Universal transverss mercabtor
{UTM) zone 17 NAD_datum. (FPre

ferred);

4.2.f£.4.8., Geographic (Latitude and
Longitude) ; or ' :

4.2,.f£.4.C, State plane coordinates NAD Z7
datum. T o :

LF.5.  Aall gecgraphic informaticn syste
horizontal accuracy within 12,2 meters

l_l
SN
oy
wm

o

(1]

o

lecition data w
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(40 feet) in accordance with ths US department of the Interior JUS
Geclogic Survey National Map Accuracy Standards;

4.2.f£f.6. Any other ldentifying information that
will serve t£o clearly and concisely identify the property; )

4.2.£.7. Informaficn of which the applicant is
aware concerning the nature and exbent 0f any known contamination
at the site and immediately céntiguous to the site, or whersver
the contaminaticon came to be located;

4.2.f.8. Where an application cavsrs Lwo or more
non-contiguous locations, this information shall be provided for
sach location. ' - -

4.2.g9. A site assessment prepared by a licensad

remediaticon specialist which includes information that identifies
all actual or potentilial contaminants reasonably sexpected to be at
and near the site, the nature and extent of the contamination,
and potential receptors and pathwayvs for contaminant migration.
In no case, nowever, may an applicatlon be denied on the grounds
that ths site assessment 1s €nadequate if the site assessment
satisfies the reguirements containsd in W. Va. Code §22-2z-4
Where the director determines that additional siie assessment
informaticon 1s nectessary, the submizsion of such additional
information may ne addressed in the voluntary remediation
agr eement. -

).

4.2.h.  An applicant may appeal the dlvector s .
rejection ¢of an application to the Environmenial Quality Becard in
accordance with W. Va. Ccde 3522B-1-7.

£.2.1. Other informatlon ags raguested by the dirsctor.

4.3. 2pplication Fee. o

4.3.a. Zach applicant shall pay an dpplication fee in
accordance_with this secticn. _The fee i3 to be submitied at the
time the application is filed in the form_ci a check payabie Lo
the Veoluntary Remediation 2dministrative Fund.

4.2.b. Should the applicant withdraw the application
at anvtime pricor to the destermination of eligipnility by the
directd¥, the azpplicant shall rece;ve a veLund of one-half the
applicatlion fee paid,.

3.c. IZI the director rejects the appl'cation and
applicant does not re-submit a revised;anol_catlon within 25
davs, the direcior sh all:réfund one-half the application feﬁ'
within 30 days of the rejection of the zpplication.

11




4,3.4. The application fee to . be paid shall be
calculated bhased upon the poznts assigned to the property using
the following critéria: )

4.2.d4.L. 8Size of Property. The total sguare feet
of surface area of the property to be covered by the applicaticn,
roundad to the nearest 1,000 sguare feet. For propertlieées less
than 1 acre, the assigned points are 10; for properties-of one
acre or more but less than 5 acres, the assigned points are 20;
for properties of 5 adres or more, the assigned points are 30;

4.3.4.2. Years of Operation. The number of vears
that the property was operated for any non-residenitlal activity.
Partial vears of gperaticn should be treated as complete vears o
cperation. - For properties operated 10 years or less, the
assigned points ars 10; for propertles operated more than 10
vears but less than 20, the assigned poinis are 20; and for
properties operated 20 vears or mores; the assigned points axe 30.

4.3.8.3. SIC Code. Using the Standard Industrial
Classificaticen p_blished by the U.$. Department of Commerce as it
apprlies to the activities that have been conducted on the
property, if the property falls within SIC Codes 26 (2aper and
2llied Products), 28 (Chemicals and Allied Products), 29
(Pezroleum Refining), 30 (Rubber and Miscellansous Products), 217
(Leather and Leather Products), 33 [(Primary Metals;, 34
(Fzbricated Metal Products), 35 {(Industrial and Ccocmmercizal
Machinerv), 36 {Blectronic and Other Electrical nculpren;), 3
{(Transportation Eguipment), 328 (Measuring, 2Znalyvzing and

Controlling Egquipment); or 3% (Miscellaneous Manufacturing), thes
assigned points are 30; if the property falls within SIC Codes 10
through 14 (Mining}, 20 (Food), 21 (Tobaccc Products), 22Z.

A

{(Textiles), 24 (Lumber and wWood Products except Furniture), 27
{(Printing and PWblﬂ shing), 32 (Stone, Clay, Glass and Cocncreate.

!
16 (Pipelines), ox 4% (Electric, Gazs and Saritary Services), .the.

7

=
o]

assigned points are 20, and if the property falls within any L

other SIC Code, ths assigned points are 10. If zny activity
falls in mores than one of these groupings, the gategory which
results in the greatest number of points heing assigned shall bes
used; ' ' T

4.,3.4.4. For any of these c¢criteria, if the
corract category 1s not known, the categeory resulting in the
greatest number of points shall be assumed Lo apply;

4.3.4.5. 2Applying the criteria described abovs,
where the total number of points 1s 30 or 40, the applicaticon fee
shnall be £1,000; 50 or &0, the application fee shall be $3,000;
and 70, 80 or 80, the azpplication fes shall be $5,000; and
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4.3.d.6. Tf the application covers 2 or more non-
contiguous locations, the application fee shall be $5,000,
provided that the locaticons under consideration display similar
contaminant preofiles and similar surface and subsurface N
characteristics. Similar surface/subsurface characteristics .
shall be construed Lo be limited to upgland, riparian/wetland,
karst or other similar land forms as approved by the director.
If any of the individual lotations incdludes a surface area
greater than 2 acres, a separate aDDchat on and fee must be
submitted for that site. -

4.4, Confidentiality. -- Information obtained by the
division pursuant to this rule ghall be available to the puD_lC
unless the director certifies such _information to be
confidential. The director may make such certification where any
person shows, to the satisfaction of the director, that the :
informatiob or parts therecf, 1f made public, would divulge
methods, processes or activities entitled to protectlon as trade
sacreis. S

4.5, Acticon on Application. -- The director shall acg upon
all applications within 43 davs of receipt, unless an extensicon
of time 1s mutually agreed upon between the director and the
applicant, and confirmed in writing. ' -

§60-3-5. Licensed Remediaticn Specialists.

Proféssional Responsibilities of Licensed Remediation

3 .
a stsn.

i
i

Speciali

5.1i.a. Any individual who wishes to practice as a2
licensed remediatiocn specialist in the state of West ‘1*g7w1a“
must hold a valid remediation specialist license. Each
individual shall have the burden of demconstrating tc the B
director’s satws;act¢op that he or she mests the requlreTents for
licensing. . , ’

.1.b. It is the licensed remediatlon speciglist’s
duty to protect the safety, health and welfare of the public in-
the performance of his or her professional duties. If he or she
is unable to meet this duty, the licenssd remediation specialist
may either sever the relatlonship with the client or emplover or
refitse professiocnal responsibility for the work plan, rsport or
design. If the relaticnship is severed, the dwner of the stukjsct
propsrty shell notify the division within 72 hours of the
severing of the relatbtilonship Specific areas of pro:ess tonal
responsibility are as follcows:

5.1.n.1. The licensed remediation speclalist is
responsible forxr. any release of contaminanits during remsdiation
activities undertaken pursuant to and conftesmplactced in ths




approved rémediation agresment, work plans or reports. The act
of moving contaminants within a site in the course of remediation
activities shall not be considered tec be a release; -

5.1.b.2. Where a release of contaminants in sxcsess
of those identified in the work plan occurs at the site during
remediation activities, the licensed remediation specialist shall
immediately notlify the division unless the release does not
exceed reportable guantities found in 40 CFR Part 302; &=

S.1.b.3. A licensed remediation spscialist shall
only perform_assignments £or which the specialist 1s qualiiied by
training and experience in those specific technical fields;

5.1.h.4. A licensed remedilatlicon specialist shall. L
be cbjective in work plans, reports and opinions and avold any ]
conflict of interast with emplover, clients and suppliers;

5.1.b.5._ A licensed remediation specialist shall
not solicit &r accept gratuities, directly or indirectly from
contractors, agents or other parties dealing directly with the
emplover or c<lient in regard to professional services being .
perxformed at the work site;

5.1.b.6. A licensed rzmediation specialiist shall
not accept anv type of bribe; falsify or permit misrspresentation
of professional gqualifications; intenticnally provide false
information to the director; or Knowingly assoclate with one who
is engaging in business or professional practices of Zfraudulent
or dishonest nature; and

5.1.b.7. A& licensed remediaticn specialist shall
not charge any special fees above usual and fustomary
professicnal rates for besing licensed.

5.1.c. The director may ravoke & license; suspernd a
license for not more than five years; or impose lesser sanctions™
as appropriate for acts or omissions in wviolations of this rule
or W. Va. Code §22-22Z. o o ;

5.2 Application for licensure. -- any individual who
wishes to obtein a license to practice as a licensed remedlation
specialist must submit a complete and accurate application to the
director on forms supplied by the director. 2An applicaticn fze,
as specified in Table £0-324 ¢f this rule, shall be submitted with
the application. In order to qualify for the licensed )
remediation sSpecialist examination, the applicant must ) , o
demonsirate to the director that the following eligikbility
regquirements have been met: : -
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5.2.2. Minimum =Zducatilon Reguirements:  All
individuals applving for & license shall mest the reguirements of
one of £he fcllowing tracks:

5.2.a.1l. standard Track: The individual has .
sarned a baccalaureate, masters, or doctorate degres from an
accredited educaticnal institutilion in cne of the fcollowing areas:
biclogy, chemistry, esarth sciences, envirgnmental sciences,
geology, hydrogeclogy, microbiclogy, soil sciences, toxicology.
scientific subdisciplines of public health, risk z2ssessment, or
hazardous waste management, engineering, or in a curriculum
determined to bs edquivalent by the director. The charter or
accreditation of the recognized educational institution must have
heen affeciti¥e as 5f the date the individual’'s degres(s) was
granted; or -

5.2.2.2., Alternative Track: Thes iIndividual has
earned at least a high school diploma, but does not meet the
requirements for the standard track. . B

5.2.b. Minimum Experience Reguirements: Each ,
individual shall demonstrate to the director’s satisfaction that
he or she mests the reguirements for relevant professional
experience. Qualifying relevant professional experience must be
work of .a professional grade and character that indicates the
individual is competent to perform professioral Sérvices pursuantc
to the reguirements cof Lthe Act. ,

5.2.b.1. Relesvant professiconal experiencd shall
include, at a minimum, practical knowledge oI the fZcllowing:

53.2.0.1.2, Remediation activitlies;

5.2.b.1.B. Procedures necassary to ramediats
a site; N -

5.2.8.1.C. Management of contaminants at a
site, including, but not limited to:

5.2.0.1.C.1. Site investigation;

f

[

h and saiety

-
(r

2.2.b.1.C.2. Hesx

protocol; and
5.2.b.31.C. 3.7 Quality assurance.
5.2.b.1.D. Feazsibility studies; and

E.2.b.1.2. ZRermedial design.
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5.2.b.2. Standard Track: The individual must
have six years of relevant professional experience, one of which
is supervisory or project management related.

5.2.b.2. Alternative Track: The individual must
have ten wvears of relevant professional experiesnce, one of which
is supervisory or project managemenit related. B )

5.2.p.4. In #&ditien to the practical knowledge
criteria pursuant to paragraph 5.2.b.1 0f this rule, the director
will also consider the following &riteria in evaluating whether
an individual’s remediation and practical experilience, considered
both individually and collectiwvely, constvtLte su::;cient
relevant professional eXxperience: '

5.2.b.4.2a. Proficiency;

. 2.b.4.8. Breoad knowledge of the various
remediation technologies;

m

5.2.k.4.C. Number ¢f indiwvidusls and
Gisciplines of cther professionals supervised or coordinatad

5.2.b.4.D. Duration of emplovment;

5.2.b.4.5. Nature cof work pericrmed
(including, but not limited o, whether such experisnce

includs
work at sites where subsurfiace investigatlons have occurred!; =z

s
nd

A

5.2.b.4.F. Anv other factors the directo

9]
1

desms relevant.

5.2.8.5. The individual applying for licensing”
snall zlso provide the director .with three professional
references,; each of which, at & minimum, address the 1'rcij.v:i.ciL;al’
range of practical kncwledge and professional experisnce wiin
regard to providing professional services under the 2ct.

5.2.b.6. Work performed during a period of full-

cime undergraduate study at.an educational imstitution is :
conswuer;d part of the educaticnal program and is not consﬂde*sd
acceptable professicnal experience; provided, however, that the
director may accept work periormed for periods of at Least Two
and one half consecutive months pebr calendar veéar when not
enrolled as a full-time student, during, or incidental to]
undergraduate sducation as relevanb p“OLQSSlOﬂal experience 1%
che indiwvidual did not receive college credits for that work.

5.2.c. Creditcs: Individuals who havs earned dsgreess

from recegnized educational institutions in addition to those
regquired to meet.the minimum educational reguirements set forth
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in 5.2.a. may reguest that the director credit some or all of
that additional education toward the reguirements for relsvart
professional experience in accordance with the following: o

5.2.c.1l. Standard Track: One vezar creditc for
ezch master!/s dagree, and twe years credit for a doctcorats
degres, if the degrees are from a recognized educational
institution in one of the academic areas identified in 5.2.2.1;

5.2.c.2. Rlternative Track: One-khalf vear credi:z
for each associate’s_degree in ons of the acadsmic areas )
identified in 5.2.a.1l; and

5.2.¢c.3. The director will grant to an individual
up to two yvears maximum credit for additional sducation under the
Standard Track; or up Lo one vear maximum credit for additional
education under the aAltsrnate Track.

5.3. Licensing Examinaticn: The director shall be 3
responsible for implementing the following regulrements, at a
minimum, of the licensed remediation specialist examination:

5.3.a. Freqgquéncy and Scheduling: The director shall
administer a licensing examination at least every six montns to
2ll individuals who have met the regquirements for licensure.
Examinations shall be held at the time(s) and location(s) .set by
the directcor. The director shall provide public rnotice at laast
15 days prior to the application due date for the next scheduled
examination; - T - ' '

3.3.b. Examination Forman/Content: Zxaminations shall
Fest the irndividral’s overall regulatery understanding,. and
overall technical urderstanding. Overall regulatory
understanding means an understanding of the relevant West
Virginia Division of Environmental Protection regulations. and
related written policies and Faderal environmental regulations.
Oversdll technical understanding means demonstrating an
understanding of basic concepts and methods in those scientific R
and technical fields relizted to &ssessment, containment, and
remediation acticns; S

5.3.&. The directer shall prepard the licensing
examinzation; - )

5.3.d4. The director shall initially devalcp & minimum
0f threse separate examinaticns. No single examiraticn snall. be
repeated until the other two examinations have been given:

5.3.2.  After any of the indiv:i
peen used twice, the director shall prep
new examinations; : )

dual sxaminations have
r

are a minimum ©f Thres  _.
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5.3.f. An 1ndividual mav take an examinatlon only i
the applicable examinaticn fee established by the director has
been paid. The examination Ifee, as specified in Takle 60-32 cf
this rule, shall be submitted affer an applicant’s eligibility to
take the exam has been confirmed with the applicaticn. Payment .
shall ke made in full by check or monevy grder pavable to the West
Virginia Division of ZEInvironmental Protection. The examination
fee is non-refundable, except in the following circumstances:

5.3.f.1. - An individual whose failure Lo appear
for the examination is found, by the director, to be._due to
circumstances beyvond the individual’s reascnable control, shall
receive a refund or may reguest that the application ke held open
until .the individual can. take a subseguent examination that
ocours . within two vears of the date the director approved the
individual ‘s written applicatiocn. T

5.3.g. Examination Procedures and Rules: . Each
individual shall presert scme form of photographic identificaticn
pricor to taking the tast. The director shall identify whether ne

or she may use any books, nctes, memoranda, scratch paper, nomn-
programmnable _calculators, or other materials during ths .
examination. No individual may discuss the examination or other
procedures, and no individual mayv make copies of. the examination;

5.3.h. The director shall establish the passing scora _ .
prior to administering the examination;

5.3.1i. Examination Results: The director shall grade
the examinaticns, and the results shall bse mailed to each
individual within 30 davs of the examinaticn. The examination

papers will neot be returned to the individual;

5.3.3. Reapplication for Examination: Individuals who
fail to achleve a passing score on the examinacion may take a
subseguent examination subject to the following procedures:

O

5.3.3.1. An individual shall bhe aliowed to tzaks
subseguent examination that is scheduled to cccur on a date not
more than two vears after the date the director approved the
individual’s written applicatiorn, upon receipt by the director o
the following items: : : )

i)

5.3.7.1.A. A& letter stating the individual’s
intention to take the subseguent sxamination; and i

5,3.7.1.B. The appropriate examination fee;

5.232.5.2, Individiuals who seek to take a.._
subseguent examination that is scheduled for a dathe that is
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greater than two vears after the date the director approved the
individual’s written application must submit the following:

5.3.3. 2.:—5 TlCEI‘lSlI’!.CI appllcatlon as per the
procedures set foxth in 5.2; and - F -

5.3.3.2.8B. The full application fee described
in S.2 pricor to taking the examination. '

£.3.k. Waiver of Examination. -- If dan individual
requests a waliver of the examinatién for licensure as = . :
Remadiation Specialist, the application shall includs anv and all
information that the applicant desires to be considered including -
but neot limited to relevant licenses and certifications. The
diractor may issue a ong time walver of the examination for the
purpose of submittbting an application for a Voluntary Remediation L
Agreement. This waiver shall only be valid for six months after L
the effective date of the rule. No remediation workplan shall be '
implemented unless and until the Remediation Specialist has S
passad the examination.. However, to be eli gﬂofe for a walver,
these individuals shall meet all other regquirements for N
licensing, including, Duf not limited to, sducidticon, relevant
orofessional experience, and practical knowledge;

5.3.k.1. 2an examination fee must be submitied
regardless ¢of whether the applicant is reguesting a waiver of thes
examinatclon.

£.3.1. Reciprdcdity. A licensed remediation specizlist
in anotbe* state may he licensed as a remediation specialist in
West Virginia w;thout examination provided thac tne licensin
state recognizes West Virginia licensure. . -

(T
or
(D

[o]]

5.3.1.1. 2an examination f£ee must e submit:
regardless of whether reciprocity applies.

5.4, License renewal. . -

5.4.a. A licensed remediaticn spscialist in good
standing may have his/her license renewed every two vears. & T
renewal application filed in accorxdance with 21l appropriats time
frames wnich includes the approprigte license renewal Zes found
in Takble 80-32 will Dbe considered a complete renewal appilication.
A renewal application shall include evidencé of continuing S
educationl in the envirponmental remediation field. Such evidencs
may include two educatlon credits from a US EPA-approved course
or any other eguivalent experience acceptakle to the director.

5.4.%. The director will provide a llicense renewszl )

netice to the licensed remediation specialist 90 days prior Lo
his or her license explraticon. &any individual who falls to renew
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their license may not continue to practice as a licensed
remediation specialist after the day of license expiratilion. Any
individual who falls to Fenew their liceﬁse within 20 davs of the
explration must reapply for examination and lS subject te the
same requirements as.a new applicant.

5.4.c. An individual who has completed in a tcimely
manner all of the license reanewal reguirements will receive a
renewed license and mav continue to pract%ce 25 a licensed
remediation specialist prior to *ece1v1ng the renewed license by
registered mail. .~

5.4.4. Where there has been an applicaticon timely filed
for renewal of a license and the director determines that grounds
exist for non-renewal of the license, the director shall follow
the same procedure for suspension or revecation of licenses in

subsection 5.5 of this rule and, pernding a final decision by the -

Giractor on such renswal, the license shall remain in effesct.
§.5. Suspension and Revocation cf Licenses.

5.5.a. (Criteria for suspension or revocation of.
l icense. A license issued to a iicensed remediation specialisc
av be_suspended or revoked for the followling reasons:

5.a
lic

5. 5 a.l. For fraud by the licensed remediatidn
specialist in the license application process;

5.%.a.2. For fraud or intenticnal
misrepresentation by the licensed remédiaticn specialist in
performance of any worx reguired in & work plan or pursuant Co 2.
voluntary remadiation agraement;

(
ay
i

£.5.a.3. _For any act by the licensed remediatcion
specialist in viclation of this rule; or :

5.5.a.4. Any cilircumstances that Jjustiiy
revocation of a license under thls ruTe may alsoe justify the non-
renewal of such license. . = -

5.5.. Issuance of Notice of Intent -- .If the ,
irector finds that sufficient grounds exist to suspénd or reveoxe
the licenseof a licensed reéemediztign specialist, pricr to ths
suspension or revocatiorn, the director shall notify the licensed
remediation specialist ¢f the diredtor’s intent to suspend or
revoke the license. The director .shall prOVLde the licensed
remediation specialist with & Naotice of Intent to Suspend or . .
Revoke bv certified.mall, return Teceipt reguested. The lNotice
snall set forth the specific reasons for the proposed suspension
or revocation and shall state that the licensed remediation .
specialist mav request an informal conference or a contested case.

O
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hearing as provided in article S5 of Chapter 2984 of the West
Virginia Code on the propcesed suspension or revocaticn. The
purpose of the informal conférence and the contestad case hearing
is to determine. the rights, dutiles, interests and privilsges of
the licensed remedization specialist. The director may appolint an
impartial hearing officer to conduct an int ovmaT conference or
contested case hearing.

5.5.c. Reqguest for Informal Confersnce or Centested L
Case Hearing. =- The licensed remedliation specialist has 30
calendar days from the receipt of the neotice to make a written
regquest for an informal conference o¢r contested cass hearing. A
reguest is desmed served the day it is deposited in the United
States mail. Failure to respond will result in the imposition of
the proposed suspension cr ravocaticon., The licensed remediation
specialist.shall have a right to.an informal conference pricr oo
a formzl hearing. The licensed remediation specialist may
regquest an informal conference or a2 contested case hearing, but.
the reguest for and holding of an Informal conferencse does not
preclude the licensed remediation specialist from reguesting a
contested caéé hearing following the d‘SpOSlulOW reab1cj in the
informal cconferencsa.

S.B5.c. The lssuance oI a notlce.of intent to
suspend or revoke tne llcense 0f a licensed remediation -
specialist shall not pravenit the licensed remediation smeﬂla'ws:
from rendering sServices uhder the voluntary remediatlion program
pending a final cec sicn from the director fcllowing an informal
conference and, 1f reguested, a contassted zase hearin

.5.4d. In all Droceedinge under. this sectlon, the
licensad remedwatlon specialist may be representsed by ccunsel.
A1l notficde required by this rule shall ke sent %o counsel 1n the
same manner .as is reguired tTo be provided to the licensed
remediation specialist. ’ :

5.5.e. Informal conference. -- If an informal
conference 1Is zegquested within the thirty dav pericd, the
director shall schedule the conference ©td be. held within 20 davs,
in accordance with the following reguilrements:

5.5.2.1.  The direscidr shall notlfy the licensed
remedliation specilalist and the primary representative of the
Divisiorn cf Environmental Protection who was involved in the
declsion to suspend or revoke the licensed remediation
specialist’s license of the time and place of the infiormal
conference. In scheduling the locabicon of the informal
conferesnce, the compliance officer shall consider the location cof
the licensed remediaticon specialist’s business and any particular
sites that may have given rises Lo the decision to zeavoke or
suspend; N ’ :
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5.5.e.2. The director shall notify the licensed

remediation speéecilalist of the informal conference at least 15
calendar dayvs pricr to the date ¢f the infeormel conference; and

5.5.2.3. The director may continue the informal

confersnce upon the agreement of the licensed remediation
specialist or for good cause shown. '

5.5.L. Inférmal Conference Procedures. ~“An informal
conference, as provided by these regulaticns, is intended Lo he L
an Informal disctussion ¢of the facts which gave rise to the .
issuance of the decision to suspend or revoke a license. The
directdr shall conduct the conference in the following manner:

5.5.£.1. The director shall be guided by, but
need not strictly apply, the West Virginia Rules of Civil
Procedure and West Virginla Rules of Evidsnce;

5.5.£.2. A record of the informal conference is
not. reguired bhut any party may redguest that a record be made at
that party's expense. Any other party to the conference may

obtain-copiles of the record at his expense;

5.5.£.32. Durilng &n informal conierence the
licensed remediation specialist may submlit to the Jdirector any
evidence or demonstration of mitigating circumstances as Lo why
the director should alter the decision to suspend or revoke the
license; and ' '

3.5.£.4. At any review Dprocesdings which may
cccur later, no evidence as to any oral statement mads by one
party at the informal conference may be introduced as evidence by
anctner party, nor may any statemsnt be used to impeach a
witness, unless the statement Lis or was avallable as competent
evidence independent of its introduction during ths informal
conference. - - ' — ) }

5.6, Written Decision.

5.€6.a. If the licensed remediatlion speclalist and the
directox are able to reach an agreement, the director shall
prepare a written decision signed by the licensed remediaticn | B
specialist and the director implementing the decision ra2ached in
the informal conference. ) : )

5.6.p. If the licensed remediation svecialist—and thsa
director are unable to rearh an agreement, within 30 calandar
days following the informzl conference, the dirsctor shall issus
and furnish o tha licensed remediztion spsacialist a written
decision affirming, modifving or dismissing the initial proposal
to suspend or reveoks the license .and give the specific reasons
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for the decisicn. The notice of decision by the director shall

be sent to the licensed remediation specialist by certified mail
return receipt regquested.

.B.¢c. Within 30 calendar days of the. receipt cf the - L
director’s written decision, the licensed remedlatlon speclialist
may demand a formal hearing as provided herein to dstermine the -
rights and privileges of the licensed remediation specialist. . .. . |
The licensed remediation speclalist must serve a regu=st in .
writing upon the director within 30 days 6f raceipt cf the
written decision. A rsagues: i1s deemed served on the day 1t 1is
deposited in the United States mail. Fallure to reguest a formal
hearing on the written decision within the time specified shall
cause the dEClS on to become a final Lﬁampea1ab7e O?dor of the
director. .

5.7. Contested Cases, Right toc a Formel Hearing. As set
forth above, within thirty (30) calendar days after notification
of a written decision réndsred as a result of arn informal
conference, the licensed remsediation speclalist may ITeguest a
formal hearing before the dlrec;or in accordance with tThe
Administrative Procedures ach, W.Va. Code §2%2a-5-1 et s=g. If
regquested the director shall grant the reguest and schedule a.
contested case hearing.

5.8. Appeals. Aan appeal from any final order or ruling
entered in a contesued case in accordance with these regulatigns
shall be to tbe Circuit Court of FKanawnha County in accordance’
with the provisions of the aAdministrative Procedures Act, W.Va.
Code '§292-5-1 et. seg.

5.9. lternative Procedure. When imminent or substantial
harm 1s threztered or.posed at a voluntary remsdiaticn site which,
in the director’s coprinicon is attributakle to the negiigsnce or
incompetence ¢f the licensed remediation specialist zt the site,
the director may, in lieu of the Notice cof Intent undsxr
subdivision 5.5.b. of this rule, make the suspension or .
reveocation of the license or licensed remediation specialist,
effective immediately, in which case the director shall grovids
the licensed remediatilon speclialist with an opportunity Zor a
contested case hearing within 5 days of such determination. - i

§60-3-6. . Voluntary Remediation Agreement.

6.1. 2any perscn who desires to participate in the voliuntary
remadiation program shall exescute 2 voluntary remediation
agreement with the director of the Division oI Envirconmental
Protection. Except as provided in subsection §.4 of this rTule,
the Veoluntary Remediation Agreement shall provide for ths
following:




6.1.a2. The services of a licensed remediation ’ .
specialist for the supervision of all activities described in the
agreement, including the supervision of remediation contragtors;.

§.1.h. The recovery of all reasonable costs incurred.
by the Division ¢of Environmentzl Protecticn attributable to the
implementation of the adreement in excess of fees submitted with
the permit application. Recoverable costs shall include the
following: i '
£§.1.b.1. Costs incurred in review and oversight
of work plans and raports submitted pursuant to the agreement;

£§.1.0.2. Costs incurred as the result of fi=ld
activities attributable Lo the agreement; :

) 6§.1.05.3. Such other costs incurrad by the
Division of Environmental Protecdticn in implementing and
overseeing activities under the agreement;

§.1.0.4. All recoverabls costs shall be pilled
against any deposit and subseguently by separate invoice; and

£§.1.b.5. Recoverable costs shall ke determirned by
the number of hours worked under the agresment by each primary
employee multiplied by 2.5 times the hourly rate of each such
employee and then adding the direct expenses incurred by each
such employee.

§.1.c. .A schedule for the pavmant of recoverabls
costs;

£.1.4. & description of any work plan or repdrt that
is tc bs submitted under the agreement for review by The
director,. including the final repo ¢ which shall provide 211
information. necessary to verify that all work contemplated by the
agreement has been completed: provided, howewver, that at the

discré&tion of the applicant, work plans describing the woxrk to he

performed at the site mav be submitted foy approval by the
director with the execution of the agresement;

£.1l.e. The identification of appropriate tasks,
delivaerasbles and schedules for the submission of ary work plans
and other deliverazbles and for the perfiormance ©f the
remadiation; :
listing of 211 envircnmental statutes and
lia

&.1.2. &
m ance is mandated;

rules for whichn compl

sting of the technical stardards'as*

5.1.g. & 1 .
guidance docdument to be appliad in evaluating

determined in the

O 1=
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rhe site assessment, the work plans and reports, with refersnce
to the proposed future land use to be achileved;

£.1.h. & listing of the applicable standards to ke
achievad at the site; _ . L

5.1.1. Where applicable, a description of any
engineering or institutional contrels and any land use covenant
to be imposed for the property;

§.1.37. The reopening of the voluntary remediation -
agreement upon consent of the parties or the occurrence ¢f ons or
more of the conditions described in section 16 of the Act;

§.1.k. The medification ¢f the voluntary remediation
agreement upon the agreement of the parties; and

6.1. Field adjustments which achieve egual
pe*rormance ma} be implémented by the licensed remediation .
specialist provided he. or she no;zfles uhﬁ division within 15

days. L

£.2. The uoTuntary agreement shall recogn ize the right
the applicant tc terminate the agreement, -ln its sole discr
upon,ls days advance written notice of termination Lo the
Division of Eavironmental Protechlon and shalW__rclude p*OV’SlOnS
for the recovery of costs incurred by the Division of
Environmental Protection before the notice of'berm;nauion is
issued.

§.3. The voluntary remediation agreement may provide a
mechanism for alternate dispute Te3dlution between the parties to
the agresment, including, »ubt not limited to arbitration or

rediation of anv disputes under the agresement

.4 Tor a site where the applicant intends to demcnstirate
that the site meets 211 applicabkle standards without further
remediation, in lieu of the redguirements of subsecticn 6.1 of
this rule, the voluntary 1’emedj.a.t-n«:m agreement snall prov de for
the following:

(82

6§.4.2. The payment 0f an ag*ead sum to cover all
reascnable costs incurrad by the Division of EZnvironmental
Protection attributable to thHe agreement in excess of fees

submitted with the permit espplication;
§.4.b. 2 listing of all environmental statuges anc
rules for wihich compliance is mandated;

§.4.c. & listing ©f the technical standards as

determined in the guidance document that are applied in
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evaluating the site zssessment with reference to the proposed
future land use to e achieved;

5§.4.4, A listing of the azpplicable standards to ke
achieved at the site; R

£€.4.8. The reopening ©0f the agreement upon the
cccurrence of one or more of the conditions describad in section
16 of this rule; and ' ' '

£§.4.f. Where applicable, a descrivpitlon of amy
enginsering or institutional controls and any land use covenant
te be imposed for the property.

§.5. The voluntary remedistion zgreement shall reflect the
directer’s detevmlnatvon of ella ibility in accordance with
section 3 of this rule.

§.6. At the discrecion of the applicant, the veluntary
remediation agreement may address all or only a portion oi a
site. At the discretion of the director the voluntary
*ewmdiation'=greemen: may cCover Lwo or mors non-contigucus. smtes,
prOVded thakt the sites Q_qmlay similar contaminant prof;leb and
similar surface a2nd subsurface characteristics. _ Similar éhrface
and subsurfice characteristics shall be construsd to be limited
to.upland, riparian/wetland, karst or other similar land
approved by the director. - o : S N

£.7. Where the applicant 1s & perscn other than thse current
owner of the site, and the volunta*y remediation agresemsnt
contemplates the imposition of a land use covénant &s provided in
section 13 ofﬁtkis rule, the agreement shall have aﬁpeﬁuﬂﬂ te it
a provision-signad by the current owner(s) of tha site
authorizing and agresing bo_cooperate in the exacuylon and filing
of a land use covenant in accerdance with the wvoluntary )
remedlation agreesmant T

5.8. Upon execution of the voluntary remediation agregement
by the parties, the director shall not initiate zny enforcement
acticon against the applicant or &Ny person described in secticn
18 ¢of the Act for the contamination that is the subject of the
agreement, unless there is an imminent threat o the public.

Upon final adeption of this rule, the director intends to issue &

policy statement to the effect that no enforcement action shall
be initiated against any applicant from the time the zpplicatlion
is filed until the voluntary remediation agreement 1s signed so
long as the applicant acts In good faith to negotiate a -
reasconable agresment. -

5.9. At the aopl%cant's discrecion, he or she may in the
interest of minimizing environmental cortaminaticon and promoting
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effective cleanups, begin cleanup of sevil and groundwater before
the voluntary remediation agreement is approved provided that he
or she notifies the director. ' :

§60-3~7. Public Involvement/Public Notification. -- ZIxcept to the
extent incorporatsed by reference in subdivision 7.12.k, the
reguirements of subsecticns 7.1 through 7.8 of this section shall
apply onlv to browniileld applicants as that term is defined in
section 2 of this rule. The provisions of subssctions 7.8
through 7.12 of this section shall be applicable only to
applicants who are not brownfield applicants.

7.1. DNotice of Intent to Remediate. -- All brownfisld
applicants shall file a Notice of Intent to Remedlate a
brownfield =site with the director. . The notice sha’l he partc of
and filed with the application to perfo*m a2 prownfi eWQ
remediation.

7.l.a. The Notice of Inteni to Remediate shall contaln,
o the extent known, the following:”™
a. 1 The name and business address ¢of the
nt, including street address cr route number;

7.1.
brownfield zpplican

7.1.2.2. CGeographic location of site and any nane
by which the site is locally known; )

7.1l.a.3. Current and former uses of site; o
7.1.a.4. Proposed future use of site;

7.1.a.5. Presant amd suspected contaminants con
site; ' . - - ' '

7.1.a.%5. Proposed methods ©o remediate the site
7.1.a.7. Propocsed methods to control possible
health exposures;

7- 2.8, Location address of whers interested
rpersons may review the notice

7.1.2.9. Name, address and telephone number of
brownfield applicant contact for guestlons from interested
individuals; and

7.1.a.1C. Name, dd ess and telephone number oI .
Divisicon of Ernvironmental Protection contact where commenis and
gquestions can be raceived.




-

7.2. Division of Znvirdnmental Protection dNotlce Lo the
Public. .- C

.2.a. Upon receipt of a lMNotice of Intent Lo Remediate,
the D1v151op of Environmental . Protection shall publish a summary
of the notice in a Divisionh of Envirconmental Protection
publicatior of general circulaticn. Information contained in the
summary shall méet the reguiremesnts set forth in subsection 7.1
of this rule. o

7.2.b. The summary alsc shall include information on
the public’s right under the Voluntary Remsadiation and .
Redevelopment Act to become involved in the davelopment < thea
remediation and reuse plans for the site.

7.2.c. The Divisicon of Environmental Protection shall
issue a news release. summarizing Ehe Notice. The news ralsass |
shall be sent to madia outlets serving the general arsa where the
remediation is proposed.

7.2.4. The Division of Environmental Protacilon also
mav post the Notice and information reguired undexr this section
or--the Division of Environmental Protection’s Interne: Websice.

7.3. HMNotice to Governmental Agenciles

7.3.a. Upon réceipt of a Notice of Intent to Remediate,
the director shall notify the municipalizy and the county
commissicn where the site is located.

7.3.0. Noticz shall be issued o the county and/ox

municipal land use agerncy, or the area’'s Regicoral Planning and
Developnept Council ﬂreateu under Chapber 8 Article Z5 of the
West Virginla Ccde. .. _

7.3.&. Notice mayv be issued to the U.3. Envircnmental
Protaction Agencv U.S. Army Corps of Engin eers,'sta e Bureau for
Public Health and other state or federal agencies that may have
an interest _in the remediation project.

7.3.d. The director shall notify the government
agencies identifiied in this section of the Division cf’
Envircnmental Prote

sotion’s final decision on a Certificate of
Completion. T - ’

7.4. Fotice of Intent to Remediate Comment Period and
Information Meeting. T : i

7.4.a. The director shall require-a 30-day conmment

veriod and infeormation meseting on all Brownfield Notices of _
Intent to Remediate filed with the Divisicn of EBnvironmental @ __
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Protection. Costs incurred under this sectwon shall be paid by
the brownileld applicant. :

7.4.b. Tcoc notify the public of the start of the 30-day
comment period, the brownfield zpplicant shzll: '

7.4.b.%. Erect a sign on the proposed brownfield .
site_informing the community the site is being considered for
participation in the state's brownfleld program, under the
Voluntary ERemediaticn and Redevelopment Act;

7.4.0.2. The sign must be placed orn the property
so it is clearly visible and legible, and shall be, at a minimum,
three feet by four fest; o

7.4.05.3. The sign shall state: "This site is unde
consideration for environmental cleznup and pariticipation in the
state's brownfield program under the Voluntary Remedlation and
Redevelopment Act; "

7.4.0.4. The sign shall include the tealephone
number and address of the Division of Environmental Prot ect‘op 3
prownfield cifice;

7.4.5.5. Pubkblish a commercial pox advertisemen:s in
z 70cal newspaper of generaW circulation in the countv whers the
brownfisld remediation is Uroposea once a week for four
consecutive weeks; -

¢.b.6. The advertisement shall be, at. .& minimum,
four inches by Zour inches;

7.4.b.7. The advertisement shall c¢ontain
information as set forth in subsection 7.1 of this rule, plus ths
Lime, date and location of the information mesting;

7.4.5.8. The brownfield applicant shall send a
copy ©f~the advertisement to the municipality and £he county
commission, the county and/or municipal land use agency, or the
area’s -Regicnal Planring and Development Council created under
Chapter 8, Article 25 of the West Virginia Code;

7.4.05.9%,. The Division of Envircnmental Protecticon
snall draft the advertisement and send 1t to the bro wrf_eLd
applicant for publication; and

.4.0.10. The brownfield applicant shall submit
certified and notarized proof of publication to. the Divisicen of
Environmental Protecition no latsr than four weeks after the last
publication date. The cerbl:Lca Lon of puplication shall be made
part of the final brownfield remediation agreement file. R
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7.4.¢. The information meeting is to occur by day 21 of
the 30-day comment periocd, provided that a minimum of 15 days
s. given for such meeting. The information meeting shall _
addreass. how remediztion issues are applied to the site, site risk
issues including key risk assessment assumpticns, uncertainties,
populations considered, the dontext of site risk to ¢ther risks,
and how the remedy will address site risks. ’ '

7.4.d. The information meeting shall occur in the
community where the proposed brownfield raemediation is to occur.

7.5. Public Inspectiocon of 3rownfield Notice of Intent to
Remediate. _ ) i i } -

7.5.a. & Brownfield Notice of Zantent Lo Remsdiate Ffiled
with the Division c¢f Environmental Protection shall be availzabkle
for public inspection and cepying.

7.5.k. The Notice shall be available upcon raguest as _ .
the Division of Environmental Protectici’s Office of Waste
Management in Charleston, and in the municipal and/or county
commission offices where the remediaticn is proposed. Copies of

the Notice alsc may ke placsed in the county library, -

7.6. Reguest to Particdivate in Remediation and Reuss
Planning. -

.2. Any person may ask to be involved in the
development o©i. d brownfield remediation and reuss plan.

7.6.b. Reguests to participate in a browniield

remediation and reuse plan shall be made in writing to the : o

direc¢tor during the 30-day cdmment period. ' , S o
7.6.c. Tach person who files 2 reglest may participate

in the development of the remediation and reuse »lan, in person

or by representcative,.
7.7. Brownfield Public Inveolvemen: Zlan.

7.7.a. The brownfield applicant shall establish =
Public Involvement Plan if reguested by the public, county,

municipality, or the dirsctor. , ) o -

7.7.b. The brownfield applicant, in comnsultatisn with L
the persons reguesting to be involved in the remediation and = _ .
reuse of a browniield site, shall .develop a Pubklic Iavolvement '
Plan within 30 days cf receiving notice from theé dirsector that a
request to participata, as provided in subksection 7.6 of this -
rule, has bsen resceived. _ : L o
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7.7.c. The brownfield applicant shall submit the Public
Involwvemerif Plan £to the director for his/ner review and approval

prior to its implementation.

7.7.4. The Public Invelvement Plan shall include,
but is not limited to: o '
7.7.4.1. Provisions for further meetings in the
community; and _
7.7.4.2. COpportunities for participants to review

and comment on each work plan as well zg review and comment on
the voluntary agreement before it is finalized and accepted by
the director. 3 : : _

7.7.e. The director shall consider commeanits from
participancs and the brownfield applicant’s respenses Lo comments
regarding the voluntary agreement, work plans, and reports beifore
deciding whether to approve the submission.

7.7.£. Means of communilicating with a community, may
include, bhut is not limited to:
7.7.f.1. Brewnfield applicant poinc-af-contact
with public;
7.7.£.2. Establish and maintain mailing and _
telephone list of interested individuals;
7.7.£.3. Newsletter;
7.7.£.4 Docrstepr notice to residents and
businssses; : : ' ‘
7.7.£.5. lewspaper, radioc, and television
advertisemsnts;
7.7.£.6. . News releases to local media;
7.7.£.7. Presantations to local civic .
organizations; and -
7.7.£f.g. Citizen advisory panel Ior development
of remediation and reuse plan.
7.7.¢g. The Public Involvement Plan shall remazin in

effect until the Certificate. of Complestion is issued, ofr until
the brownfield applicant withdraws from the browniields progran.

7.8, Technical

the Public

Involvement Plan,

Assistarnce. -- At any time during the 1ife of
the participants other than
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brownfield applicants may petition the director for technical
asslstance related to: i B} - '

7.8.a. Review of site-related documents;

7.8.b. Explaining technical infcrmation to panel
members:; :

7.8.c. Translating technical information into languags
understandable Lo non-technical persons;

7.8.4. Providing assistance in communicating the
coencerns ¢of the néon-brownfield applicant members of the panel to
the appropridte persons; or . = : :

7.8.e. Such other areas deemed avpropriate bv the

director,

7.8.e.l. Upon receipt of such petition, ths
directer and the brownfield applicant, bv mutual agreement, will .
develop a technical assistance component tc the Publilic S
Invelvement Plan. Comments frcom other participants shall be
considared in the development c¢i such component. The applicanc
shall be responsible for expenses incurred 1n this process.

7.9, PuUblic Notide of Applications for Voluntary Remediation
Frojects. -- Except as to applications from browniield
applicants, uron receipt of an application fo conduct a voluntary
clearmup under the 2act, the Division ¢f Environmental Protecticn
shall publish a summary of the application in a Livision cf
Invironmental Protectidén publication of genexral circulation.’
Information contalned in the summary shall include:

‘ 7.%.a. The name and business address of the appiicant,
including z strest address or route number;

7.9.02. Geographic location cf site and/oxr, 1f cone
exlsts, the locally used name _of the area;

7.8.¢c. Current use of site;
7.9.4. Suspected contaminants on site;
7.%.e. Proposed methods to c¢lean up Site;

7.8.f. Proposed methods to controcl possible healtn
exposure; - s Co : - .

7.9.¢. Location address of where interested persons may
review application; o B




7.8.h. Names, address and telephone number of applicant
contact for guestions from interestadd individuals; and

7.85.1. Wame, adddress and telephone number of Division. _
of Erivircnmentgl Protection contact wheréd comments. and guestions
can be. received.

7.5.1.%. The Divisicn of Environmental Protection
shall issus & news releage summarizing the appllcaulon The news _
release shall be sent to media cutlets Seiving the general arez e
wnere the remediation iIs prepossd.

7.10. Public Inspecticn of Voluntary 2pplication.

7.10.a. A voluntary cleanup appllbatlon filed with the -~
Divisiorn of Envirornmental Protéctiicn shall be availakle for
inspectien and copying by the public.

7.10.b. The application shall be available upcn reguestc
at the Division of Environmeéental Protection’s Q0ffice of Waste
Management in Charleston and in the municipal and/oxr county
commission offices where the remediation is proposed. Copies of

the applicatiocon also may be placed in the county library.

7.13i. pPublic Involvement for Site Remediaticon Loans. R
7.11.a. In the event an applicant to participate 1n the
voluntary remedlaticon program becomes a 'rovn:4e7d applicant,
he/she shall be reguired to comply with subsecticns 7.4, 7.8,
7.7, and 7.8 of this rule. i
7.12. Public ITVOfVEﬁEFu/PuDllC NOpl lC tion in Development

of Remzdiation Goal.

7.12.a. In tHe development of ramediation gozls
pursuant to subdivisions £.2.d and 9.4.a of this rule, the
director shall reguire a 30-day comment period and informaticn
meetin
.b. To notify the public ¢of the start I Lhe 3u -day

applicant shall comply with pa*agrapna
6 4.02.7; 7.4.0.8; 7.4.0.8; 7.4.0.10; and
4.z and 7.4.4 pf this rule. ' o L

7.1
Comment pericd
LA b.5y 7.4,
subdivisions

T
the
7

thQwu

7.12.¢c. The a»plicant shell respond to ccmments
received durifng the comment period and submit the responses to
the dirsctor and any commenters.

7.12.4. The directoxr shall review the comments and
applicant's responses when making 2 decision. The director snailil |
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notify"the parties who previded comments during the commsank
pericd of his/her decisiomn.

§50-3~8. Risk Protocol.

This section establishes a2 risk protoceol for conduct of
human health and ecological,risk assessments. It describes
general *equirements for risk assessments and specific .
requirements for bassline human health and ecological risk
assessments, residual risk assessments, and application of
probabilistic risk assessment methods.

8.1. General Raguirements for Risk Assessmenfts. Risk
assessments shall consider exisiing and reasonably anticipated
future human exposures and significant adverse sifects to
ecological receptors of concermd in dccordance with this rule.

£.1l.a. Risk assessmsnts may be conducted using either
deterministic (single point walue) or probabllistic risk
assessment methodelogies as agreed to 1n the Veluntary
Remediation Agreement. .

§.1.b. Risk assessments, toc the extent practicable,
shall consider the range of probabilitiss of risks potentially
occurring, the range of size of populatlons likely to be exposed,
current and reasonably anticipated future land and waier usss,
and guantltative and/or gualitative descriptions of uncertainties
in accordance with subsections 8.1 and 8.2 ¢f this rule.

8§.1.c. 2appropriate scurces of toxicity information
include any of the following:

8.1.c.1. Tor human health risk asssssments:

§.i.c.l1l.a. U.S. EPA Integrated Risk
Information Svstem (IRIS);

g.1.¢c.1.B. U.S. EPA Healtn Effects Summary
Tables (HBEAST); - :

g.1i.c.1.C HE23T Alternative Method;

8.1L.c.1.D U.s. EPA Superfund Health Risk
Technical Support Center (SERTSC) provisional criteris;

2.1.c.1.2. OCther U.S. EPA Documents
acceptable to the director; : :

n

8.1.¢c.1.F. Qther scientifically wvalid
sources of Znformation as published in peer-reviewed scientific
1ted

licerature, including but nct limi to sources such as the




tgency for ToxXic Substances and Disease Registry’s (ATSDR's)
toxicological profiles; and

8.1.c.1.G. Data develeoped in accordance with
a peer-reviewed scientific testing protocel and approved by the
director. . : T . - ,
§.1.¢.2. For ecological risk assessm=nts:
8.1.c.2.4, U.S8. EPA AQUIRE Data Base;

8.1.c.2.8B. .5. EPA IRIS Data 3Base;

a

g.1.c.2.C. U.S. EPA HEAST Data Base;
g.1.c.2.D. U.S. EPA ASTER Data 3ase;
8.1.c.2.E. U.S. EPA PHYTOTQOX Data Base;

8.1.¢c.2.7. U.S. BEPA Terrestrial Toxicitwv .
Data RBRase (TERRATQX}; o

3.
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Technical Reports;

8.1.c.2.H. Cak Ridge Naticnal Laboratory
Toxicologlical Benchmark Technical Reporis;

g.1.¢c.2.I. Other U.S5. EPA Zocuments
acceaptable to the director: o :

§8.1.c.2.3. ATSDR Toxicological 2Profiles;

§.1.c.2.X. Other peer-reviewed tachnical
oublicaticons; and ) )

8.1.c.2.L. Data developed in accordance with
a peer-reviewed scientific testing protocol dnd approved by the
director. i T o ' - :

28.1.&. Risk assesSsments may include the use cof fat
and transport models subject to director approval of the mods
and the datz to .be used for the parameters specified in the
model. ——ee

=l
1

g.1.4.1. The director shall insure that any facs
and transport model approved for use is capable of simulating
these site conditions and contaminant properties that might have

a significant impact on gite-speciflc contaminant fate or o
Cransport. -
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£.1.4.2. "Sensitivity analvses of models and data
used in model parameters shall be included in risk assessments.
Sensitivity analyses shall be based on the range of conditions
which histeoricalliy occurred at the site.

8.1.4.3. .For models not included in division =
guidance documents, a description shall be included in the risk
assessments.

8.1.4.4. Where available, the division shall give
prefererice to6 the use of models and aatu for which on-sits
validaticon is demonstrated.

8.1.e. The use of population risk estimates in
addition teo individual risk assessments is provided for as
follows:

8§.1l.e.l. For human health risk assessments, risk
egtimates shall initially be made at the level ¢f the. individual. .
2 population-based risk assessment may be conducted wheare the
applicant determines it would be p*ac_lcable and of assistance ln
evaluating the appropriateness of the remedial acblon, and

8.1.e.2. For ecological risk assessments, risk
estimates shall be made: (I). at the individual level where any
endangered and threatensed species iIs significantly impacted by
cthe proposed’act*vities at the size; and (i1} at cthe level of the
population for alil ecologlcal feceppo*s of cencern exposed to
contaminants at the site.

8.2. Sampling'protocol, data reguirements and sampling
methods. -- The applicant shall use appropriate sawpling
approaches and. data CLaflgy regulrements and statlstical methods
as approved oy the directcr to SLpport the risk assescment and
remedy seleciion process.

8.2.a. Characterization of site contamination. A
sufficient number of environmental media sampies S“a" De
collected and analy ed as- o provide a reasonable )
characterizatlion of the mature and distribution of sit
contaminants. The number and location of the samples to be
collected shall be of sufficient guantity and guality to | )
calculate the appropriate axposure point concentration as defined
in subparagraph 3.4.b.3.B ard subdivision 3.5.c of this rule.

8.2.b. Mediaz to be sampled. Samples shall be collectecd
and analyzed from those medla that are reascnably anticipated to
have been impacted from contaminants at the site, considering the
na-ure of the site opératicdns and the nature of the contamirants
of potential concern at the site.. o | _




8§.2.¢. Contaminants for analyvses. Not all samples
will need to ke anzlvzed for the same contaminants.  Samples
collected shall be analvzed for those contaminants that are, )
reasonably apticipateQ to bhe encountered, considering the nature
of the site operations and Lhe nabuve of the substances used or
disposad of at thse site.

8.2.4. Data validation. The quallty of-the analytical
data to be used shall be validated by review of at least ten
percent of the data or some other percentage agreed to by the
director. in accordance with standard EPA protocols. Standard EPA
protocols for validation may need to be modified, with the
director’s approval, Adepending on the tvpe of analvses verformed
{e.g., Contract Laborzdtory Protocel or SW-848).

8.2.e. The following statistical approach mey be ussad
to demonstraEte that a sample population is representative of =z |
larger povulaticon: the 95th percentile upper confidence limit on
the mean or the maximum wvalus of the site contaminant
concentration data shall be a reascnable estimate of 2 pliusible
uprer-bcund value for this contaminant. IZf a contaminant can be
shown to have dissimilar distributions of concentrations in
different arezs, then the areas should bhe subdivided. For
example "hot sSpots® may be considered. separately.

§.3. (Quantification of cumulative rigks pesed by nmultiple
axposure pathwavs, (Reservead)
8.4. Baseline Human Health Risk Assessments (3HERA}) ., A

SEYRLZ may be used to provide a characterization of the risks to
human health posad by contaminants at_ the site, given a full
evaluation of site-specific conditions.

8.4.2. The BHHRA may be used either to:

8.4.2.1. Asszess the need for remedial action
considering site-specific &onditilons; or S '
.4.2.2. Demonstiridte the acceptabllity of currsnt’
site conditions w1th respect to the remedﬂabﬂon standards
specified in this rule.

8.4.». BHHRAs shall lnclude, but are not limited to,
the following information: o

8.4.n.1. A conceptual site model showing
contaminant sources, release mechanisms, transport routes “and
media,; potential human receptor populations, and reasconally
potential exposure scenarios based on current and reasonably
anticipated land and water uses; ’




8.4.b.2. Data guality ocbjectives for the human
health risk assessment based .on the conceptual site model;

4. b 3. An exposure assessment that avaluateas
the potential for and magnitude of humarn exposure, considering
both. the current and reaschably anticipated future land and watér -
uses-.at the site. An sxposure assessment shall include:

§.4.5.3.A. An exposure patnway analysis .
which identifies complete exposure pathways from contaminants to
receptor populations shall be performed. The naturs and extent of
site contamination, the pressnce or absence of media that could
transport such site contamination, the presence or absence of
recaptor .populations that could be exposed to the contamination,
and the likely exposure routes shall be identifiesd; and

£§.4.b.3.B. If, following the pericrmance of
the exposure pathway analysis, the potential exists for expcosure
of ré&ceptor populations to site contaminants, the magnitude of
the exposure shall bs guantified in accordance with division
guidance documents. At a minimum, exposure levels that -
approxXximate an esitimafte of central tendency and reasonable upper

n

hound of the exposure distribution shall bhs develcoped.

.b.4. A toxicity analysis shail be serformed
r human exposure Lo sSite . contaminants is L
ntified in accordance with subparagraph
j s rule. The Loxiclty anazlysis shall include =

Hmmary of cufr,p information regarding the carcinogenic and
non-carcinogenic effects of the identified contaminants of

concern zs well as current sleope factors and reference coses from -
the sources described in subdivision 8.1.c of this rule

£.4.b.5.7 Risk Characterization. If the potential

ewists far human exposure to site contaminants, the exposures
guantification information shall be integrated with the dose-
response assessment (toxicity an alysms) Lo provide a.
characterization of the potential risks present at the site. The
risk characterization sha1l include a guantification 9f risks . =
from individual ceontaminants.  The applicant sbal” inciude g
gquantifigadion of cumulative risks pocsed by multiple boﬁbamlncntsﬂ
using the most sensitive. exposure pathway. The risk
characterization shall analvze the Znllowing:

g§.4.b.5.A. Nor-Carcincgenic Risk: 1In
quantifyving risks from individual systemic toxicants at the s
a2 hazard guotient shall be developsd for each. contaminant .
gquantifying -the risks from cumulabive exposurfe to multiple _
contaminants at the sits, a hazard indsex for exposures Lo.
multiple contaminants shall be develeped. In develcping the
hazard index for multiple conteaminants, additivity shall 2e

~
=
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assumed only._ for these contaminants that affect the same Largst
crgan and act by the same method of toxicity;

§.4.b.5.8B. Carcinogeni¢ Risk: In
gquantifying Tisks fVOﬂ carcinogens at the site, the excess
lifetime cancter risk shall be estimated above and beyond the riszk
associated with background exposures. 3uch risk estimates are
presumed to-be additive unless an alternative mechanism is
appropriate; and

£.4.b.5.C. A discussion cof any available
facility-specific human health studies, and considsration cf any
cther non-gquantified {gualitative) risks shall ke included as
appropriate.

8.4.b.6. Uncertalinty Analysis: 2As part of
performing the site-specific risk.assessment under thilis sectlon,
the gualitative, and te the extent practicable, the guantitative
uncertainty embodied in the analysis shall be identified. The
likelirood of overestimating or underestimating risk shall ke
identified fox each element of the analysis. At a minimum, this
shall include consideration of:

8.4.b.6.a. The analvtical characterizdtion .
of the site; : : - :

8.4, bh.8.B. The exposure assessment,
including the size of the potentially exposad population; and

8.4.b.6.C. The dose-respornse assessment,
including the toxicoleogical criteria used in the anzalysis.

8.5, -Baselins Ecological Risk Assessment. A sifte-spscific o
De Minimus screeninc mﬂo1og1ﬂal eva'u““ﬂon as speclfied in
subsection 9.5 of this rule may be pérformad by the applicant as
part of the site . investigation to determine 1f a complete : .
exposure pathway exists and there are ecclogical receptors of

concern. If, after this evaluation, a potentially significant
complete exposurs pathway is identified, then the apol'caﬂt shall
complete the unifecrm ecological evalua:‘on as specifiad in
subsection 8.5 ©f this rule to determine if site concentrations
exceed henchmark levels. If the applicant proposes remediation .
goals that excesd benchmark levels, then, at the director’
Aiscretion, a2 baseline ecclogical assessment may be reguired to
svaluate potential risks to ecological recepiars and Lo develop
appropriate remediation standards based on these risks. I a
paseline ecological risk assessment is determined to be
necessary, it shall address, but not be limited to, the following
informations® ' S C : -




8§.5.a. Problem Formulaticn. The purpose (gozls) of the
assessment shall ke identified and the problem dafined. This
step includes identification of potential contaminants of
concern, potential ecological zffechts, potential scological
raeceptors of concern, potential expgosure pathways, and inicilal
assessment and measuremsant endpolnts; all with respect to curren:
and reas®nably anticipated future land. and water uses. A
conceptual site model shall be developsd tae dedilct how ths site
conditions mlght af ect ecologlcal components of the natural
environment; - S - - . ’ :

8.5.». Data Quallty. Data guality objectilves for ths
site based on the conceptual site model shall be developed; B

8.5.c. Exposure Analysls. An exposure assessment that
evaluates the potential for and magnitude of ecological effects
to receptors of concern considering current and reasonadly
anticipated future conditicons at the site shall be performad.
Exposure 1s aznalvzed by describing the source and releasss, ¢
distribution of the stressor ih the environment, and thse exten
and vattern of contact or co-occurrence. The end product of this

anzlvsls i3 an exposure profile which summarizes the magnitude —

and spatial and temporal patterns of exposure for the scenarios
described in the conceptuzal site model;

8.5.4. Ecclogical Response Analvysis.  An ecological
response analvsis shall be develeped which inciludes a summary of
current 1nformation régarding the toxiceleogical and ecologicel

3]

effects of the identified contaminants of ecolicgical concérn, as
well as =scological bernchmark values. -Appropriate sources o .
toxicity information are identifisd in paragraerh 8.1.c¢.2 <cf this
rule;

8.5.e. Ecological Risk Characterization. I the
potential exists for signiiicant ecological risks dus to cxposure
to site contaminants, the exposure guantification infeormation in-
subdivision 8.5.c of this rule shall be integrated with the

ecologlical response analysis to provide a characterization of_ ths &

risks presented at the site, considering current and reasonably
anticipat=d future land and water uses. The rizsk .
characterization shall include a guantitative evaluation of
ecclogical risks Dotehbfally associated with the site, a weight-
cf-evidence analysis of risk, a discussion of available site- -
specific ecologlcal studies, and consideration of the non-
guantifised (gualitatiwve) risks as appropriats; and

8.5.f. Uncertainty Analvsis. Qualitative and/or

guantitative_ uncertainty analyses shall ke used as appropriate
for each element 6f the risk assessment,

40
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8.6._ Residual Risk Assessments (RRA). Conditions that will
be present at the site following implementation of the proposed
remedy, should one be needed, shall be considered in residua

human health and ecological risk assessments.

8.6.a. In a situatiocon where a baseline risk assessment
has been conducted and where no further acticn is the propossad
remedy, the base line risk assessment may serve as the residual
risk assessment.

£.6.b. A RRA shall include an assessment of the risks
under current and reascnably anticipated future land and water
use scenarios, given:

8§.6.b.1. The exposure condifions that will ke
present following remediation and the concentrations of untreated
waste constituents or treatment residuals remaining at the
conclusion or apy éxcavation, treatment, or ofifi-silts disposal;
and/or . . , . : : ) o

8.6.b.2. The 2xposurs conditions that 1l result |
following implementation of. anyv institutional cor engineering
controls necessaxy Lo manage risks from Lreatment resi 1 .
untreated hazardous constituents. o

8.6.c. The RRA shall be conducted following the same
basic steps outlined in subsechions 8.4 and 8.5 of this rule,
except that the conditions used t£o deiine the s'te shall reflect

post-remadiation conditions, including site-specific numeric ... .
remediaticon standards and site-specifiic exposure conditions that
lncorporate any enginssering and instltuticonal controls propossd
as parit of the remsedial acticn. :

8.7. Probkabilistic Assessment: Probabilistic technigquss
may De applied to human health and ecological risk assessments.
At a minimum, before the commencement of z probabilistic risk
assessment, the applicant shall discuss with the director the
sources and characteristics 0f the distributicns proposed Zor use
in the assessment. The priobabiliscic risk assessment shall
include, but not be limited to, information regarding:

8.7.a. All formulae used to astimate axposure point
values, toxicity {cancsr slope factor, reference dose) values,
ecological benchmark values, hazard indices, and incremental
lifetime cancer risgks: : B

8.7.b. A combinatilon of inbputb parametexrs aX
either poilnt estimates- or distributions. . For each inp
parameter expressed ag a distribution, the foilowing 2
shall be provided:
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7.b.1. The shape of the full distribution;

8.7.b.2. To the extent practicable, the
mean, standard deviatlon, minimum, 5th percentile, 10th
percentile, median, S0th percentile, $5th percentile, and maximum
of the specified distribution;

8.7.b.3. Justification for the use 0of esach
distribution clearly sxplaining the rationale for its use and the
rejection of other relevant distributions; and

§.7.b.4. The extent to which input
distributions and their parameters capture and separately
reprasent both stochastic variakility and knowledge uncertainty.
This information shall compriss a portion ¢f, but not be a
repiacement for a comprehensive dlstussion in the bhody of the
baseline rigk assessment of the aualltaulve and guan titatlve
gources of uncertainty,

8.7.c. A description of any correlations bestween or .
among input variables that ares known or expected to have the '
practical sffedt of significantly affecting the risk asssssment;

8.7.4. For esach output distributicon zasulting from the
probabilistic risk assessment, the fcllowing information:

8.7.4.1. Tre shape of the full distripution and
leocation of the acceptable risk lsavel; and

8.7.84.2. To the extenit practlcable, the mean,

standard deviation, minimum, 5th percentile, 10th pesrcentile,
median, S0th percentile, £3th percentile, and maximum of the
speclified distribution. , -

8.7.=2. A probabilistic sensitivity analysis for 211
key input distributions conducted so as to distinguish, to the
extent pcesgible, the effects of variability from the efiscts of_ .
uncertainty in the input variables;

3

8.7.f. Justification f&r the selection of any rpoint
estimate value incorporated into the probabilistic assessment and
the rationale for its selection and for the rejection of other
relevant point estimate wvalues; and

8.7.g. Probabillistic methods may be applied to:

8.7.g.1." Environmental media contaminant
concentration data;

§.7.9.2. Transport and fats modeling;

42




8.7.9.3. Exposure estimation;

8.7.g.4. Human toxicity estimation;
8.7.49.5. Ecological response estimation; or
8.7.5.56. Risk characterization.

8.7.h. The plausible upper-bound exposure condition is
egual to approximately the 50th percentile of the exposure :
distribution. The central-tendency exposurs casse 1s the 50th
percentile of the exposure distribution. Risk assessments
utilizing only deterministié (single point value) methods shall
provide both central tendency and plausible upper-bound estimates
of exposures and risk.

§60-3-9. Remediation Standards. -- This section shall bz usad
for developing risk-based so0il and g*oundwatev remedial
okbjectives for site remediation. _Thepurpose of these p*oceaures
is to provide for the adeqguate protection of human health and the
anvironment relative to the current and ths reasonably
anticipated futurs uses of the site wh;Le incorporating site-
related information, to the extent practicable, which may allow
for more cost-effactive site remedistion based on identifled site
risks. - _

§.1. Types of remediation standards. Zach applicant who
responds to the release of a regulared substance at a site shall
select and &ttain complianceég with ons or a combi PaulOﬁ of tre
following remediztion standards:

-~

S.i.a. Human Health:

9.1.a.1. A De Minimis Risk-Based Standard is cne
in which contaminant levels that pose no significant risks tco
human health based on any current or reasonably anblcipated
future land and water use as provided in subsection 9.2 of this -
rule. If these levels are helow natural background, backgrourd
levels will be considered the De Minimis levels:

$.1.2.2. A Uniform Risk-Based Standard is one
which uses pre-approved analytical methodologles established by
the director to input expcosure factors and other sitce- specific
varizbles to calculate compound-specific remediation levels that
will be protective of human health based on any current or
reasonably anticipated future land andé water use, as provided in
subsection 9.3 of this zule. If these levels are below
anthropogenic background levels, such background lewvels will be
considered the uniform risk-based levels;




9.1.2.3. & Site-Specific Risk-3Based Standard is
one which uses a site-specific analysis of present contamination,
and develops & remedial approach that considers the remedy
selection driteria 1a subdivision 9.8.z2 of this rule and is
protective of human health based upon any current, or reasonabl:
an:1c1pated future land and watsr uss; or

9.1.a.4. The applicant may use a combination of
the remediation standards to implement a site remediation plan
and may choose'to use. the Site-Specific Risk-Based Standard
whether or not efforts have been made to attain the De Minimis or
Uniform Risk-Based standards. ’

g.1.b. Ececlogical:

9.1.b.1. A De Minimus Ecological Screening
Zvaluation is an evaluaticn of the nature and extent of
contaminants to determine if potential exposure pathways ara
completed. "If contaminants and ecoleogical receptors of concern
do not form complete exposure pathways, no significant risk to
ecclogical receptors is assumed. '

$.1.b.2. & Uniform Ecological Evaluation --
where contaminant conCEﬁtratlons are ccemparad to benchmark valu
which reflect no significant risks to ecological receptors of
concern. If these banchmark values are below anthropogenic ,
background levels, such background levels will be considered the
Uniform Ecological Standard. Where an applicant proposes a
remediation standard based on other existing standards which
exceed the kbenchmark levels and the director f=2els those cther
existing standards are not protective of ecological receptors o
concern, he or she may reguire a site speclflc ecological risk
assessment in order to establish remediation standards.

9.1.b.3. & Site-Specific EZcoleogical Risk-Based
Standard which, based on a site-specific analysis of present
contamination, develops a remedial apprcach that considers the
remedy criteria in subdivisicn 9.8.a of this rules and is
protective of ecological receptors of concern for the current, or
reasecnably anticipated future land and water use.

$.1.b.4. The applicant may use & COTbinatior of
the remediation standards to Implement & site remediation plan
and may propose to use the Site-Specific Risk-Based Standard
whethar ox not efforcs have been made to attaln the De Minimis
Risk-Based Standerds. . .

§.2. HUman Eealth -- De Minimis Standard. The De Minimis
Standard sstarlishes contaminant levels that do not present a

significant risk Lc¢ human hezlth. If on the basis of the =site
assessmernit, these standards are found to bs mes, no remedilial
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acticn or further cheracterization is reguired and the site 1is
eligible for issuance of a Certificate of Completion by the
director or by a Licensed Remediation Specialist as provided by
in this rule. If at any time during characterizaticn or remedial
action the site is shown ta meet the De Minimis standard, no
further action is reguired and the site is eligible for issuance
of the Certificaté of Completion. '

$.2.a. De Minimis Standards for Soils. .The De Minimis
Standards for both surface (<2ft depth) and subsurfzce (»ZIt
depth) soils shall ke the highest numerical value of the
following: ’

9.2.a2.1. Risk-Based Cocncentrations (RBCs) for
human health for residential or industrial site uses that
consider direch contact exposures are presented in Tabkle 60-3EB;

§.2.a2.2. Risk-based concentrations for human
hezlth for residentizl or industrial site uses that consider
other exposure pathwavs are as follows:

o

.2.2.2.5. [Reservad]

¢.2.n. De Minimis Standards for Groundwater. The Dsg
Minimis standards for groundwater shall be the highest numerica
value of the following: :

9.2.5.1. Groundwater contaminant concentraticn
limits established in Title 45-Series 12 of the Cods cf State
Rules ({46CSR12};

$.2.b.2. TFor those contaminants whsares a
concentration limit has not been established in 45CS8R1z, The 7
Risk-Based Concentrations (RBCs! for human health for residential
site uses will be used as presentad in Table 60-3B; or

9.2.5.3. Nazural background levels for esach
constituent as determined by sampling and statistical analyses
completed using director approved methods and/or data sources.

9.2.c. Carcinogesns. TFor individual known or suspected
carcinogens, remediation standards shall be established at levals
which represent an excess upper-bound lifetime cancer risk of cne

in one million (1x107%) for residential land uses and cone in one
hundred thousand (1 x 1077) for industrial land uses.

9.2.4. Svstemic toxicants. Feor individual systemic
toxicants, remediation standards shall represent levels to which
the human population could be exposed without appreciable risk of
deletericus affect, wheré the hazard guotient shall not exceed 1.




8.2.e. If a contaminant exhibits both carcinogenic and
noncarcincgenic effects, then the morse conservative risk-based
standard (i.e., the lower of the two values) shall be used as the
remediation standard. B _

¢.2.f. Should scil or groundwaber concentrations mest
De Minimis levels, no further action shall be reguired and the
Certificate of Completion can be i1lssued. )

9.3. Human Health-Uniform Risk-Based Standard. This
Standard sets forth uniform, approved methodologies, exposure
factors, and other input variables needed to calculate site risks
for residential or nonresidential land uses. The director o
recognizes that there may bhe instances where the pre-established
input variables may not be applicable to a site, and thus will
allcw for site-specific varlables to replacs the defanlt
variables with adeguate technical justification. Typical
parameters that may require site-specific input include soil
attenuation factors, site-specific hydrogeclogic propertiss, and
institutional controls used to manage potential exposure to site
contaminaticn. . - : :

G./3.a. Unifdrm Risk-Based Standards for Surface Soils.
Surface soil remediation standards £oF residential or industrial
land uses shall be derived bv applving site-specific information
to ths eguations and constants f£rom the director’s Uniform Risk-
Based Guidance or ofher eguations and constants apprevaed by the
director considering reasonadbly anticipated future land and water
use. _. oL : :

9.3.b. Uniform Risk-Baszed Standards for Subkbsurface
Soils. Subsurface soil remediation values shall be deriveaed based
on:

¢.2.b.1. Migration_potentials;:
9.3.0.2. Leaching potentials; and
$.2.0.3. Soil saturation concentrations.

The eguaticns and constants described in the director’s
Uniform Risk-Bazsed Guidance or other eguations and constants
approved by the director shall be applied.

9.3.c. TUniferm Risk-Based Standard for Groundwater.
Croundwater remediaction values shall be derived basad on:

$.3.¢.1. Current or reascnably anticipated future
land. and water use; ' ’ T
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89.3.¢c.2. The potential for the groundwater to
serve as a source of drinking water. Groundwater that has a
vackground total dissolved solids content greater than 2500
milligrams per liter (mg/l), cr where the applicant can
demonstrate to the director’s satisfaction that the aguifer is
not being used, cannot be used for future drinking water sources,
and 1s not hydreologically connected. to an aguifer being us=d for
drinking water shall not be considered a current or potential
source of drinking wafer; and )

9.3.¢c.3. Migration potentials. The egquaticns angd
constants described in the dlreccor 5 uniform Risk Based Guidance
shall be applied.

2.3.d. Carciriogens. For individual known or suspected
carcinogens, remsedial standards derived under subdivisions §.3.z,
5.3. b, and 2.%.c of this rule shall be established at levels
which represent an excess upper-bound lifetime risk of between

one in ten thousand to cne in one million (1x10™F to 1x1077). If
carcinogenic risk greater than 1%x10-% iz considered for
dewelooment of residential remediation ganS or greater than 1 =
10°°, for devevOﬁmen? of industrial remediaticn aanD, publiic

notl ication shall be reguired as spec1:1ed in subsection 7.12 of
—his rule.

§.3.e. Systemic Toxicants. For individual systemic
toxicants, remadizl standards derived under subdivisions £.3.a,
9.3.b, and 9.3.c of this rule shall reprssent levels to which the
human populaticon could be exposed without appreciable risk of
deleterious e_:ect whnere the hazard gquotient shall not exceed
onal .- : : -

9.3.f. If a centaminant exhibits both carcinogenic and
noncarcinogenic sffects, then the meore conservative risk-based
standard {i.e., the lower of the two wvalues) shall be used as the

remediation standard.

9.3.g. Cumulative Site Risk. Cumulative site risk per
receptor Irom exXposiurs Lo known or suspected carcinogens shall
not exceed one irn tan thousand {ix107%); and where multiple
systemic toxicants azfifect the sames targeb organ or act v the
same method o0f toxicity, the hazard index sha”l not exceed 1, o
10 where i1t is not determined whether multiple systemic toxica nts
affect the same organ.

9.3.h. Should Uniform Risk-2ased s0il or groundwater
concentrations be met, no further action shall be reguirsd and
the Certifidate of Completion can be issued.

$.4. Human Health-Site-Specific Risk-Based Standard. Site-
Specific Risk-Based Standards will be determinsed using one or a
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combination ©of a BHERA as described in subsection 8 4 oF this
rule or a RRA as described in subsection 8.5 of this rule. In
egtablishing the remediaticn standard unan this secLLon ‘the

potential for exposure Lo site contaminants under current and
reasonably anticipated future land and water use and the
application of institutional and enginegring contrels shall be
considered. ' ’ ’

9.4.a. Carcinogens. TFor indilvidual known or suspected
carcinogens, remedial standerds derived under this section shall
be established at levels which represent an excess uppér-bound
lifeti me risk of between one 1In ten thousand to one mﬂlllow
(1x107°* 1x207°y. If carc;nogEﬁ ¢ risk greater than 1x107° for
lnGlVlOual cercinogens is considered for develcpment of
residential remediation gecals, or greater than 1 x 107° for
development of industrial rem&diation goals, public notification
shall be regquired as.specified in subsection 7.12 oI this rule.

$.4.b. Svstemic toxicants. For individual systemic --

towicants, remedial standards shall repressnt levels to which the
human population could be exposed without appreciegble risk of
deleterious effact, where the hazard gqucetient shall not exceed
one. - Where multivle systemic toxicants affect the same target
organ or act by thne same method of toxicity, the hazard index
snall net exceasd 1, or 10 where it is not determined whather
multiple systemic toxicants aifect the same orgarn.

4.c. If =z contaminant exhibits both carcinogsnic and
noncarcinogenic effects, then the mors conservative risk-bkased
standard (i.e., the lower of the two values) shall bz used as the
remediation standard.

.4.4. If probabilistic risk assessment mechods ars .
usad in establishing the remedial standards or demonstrating the
acceptability of the proposed remedial altermativs, exposure

levels shall approximate the 290th percentile of thas expos&re
distribution. _

9.4.e. Groundwater. Remedial standards for T
groundwater shall be established u51ng the following
considerations:

0.4.e.1. Potential reéceptors based c¢n the current
and reasonably anticipated futurse use of groundwater;

g9.4.e.2. The potential for groundwater Lo serve
as. a drinking water source, as defined.in paragraph 9.3.c.2 of
this rule;

t.e.3. Site-specific.sources of contaminancs;

(Ve
1N
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§.4.e.4. Nastural environmental conditions
affecting the fate and transport of contaminants, such as natural
attenuation processes, as dstarmined by appropriate scilentific
metheds: and

g.4.2.5. .Instituticnal and englnesring controls.

§.4.f. 8Socil. Remedial standards for scil shall be
established using the following considerations:

5.4.f.1. DPotential receptors based con the current
and reasonably antcicipated use of the site;

.4.f.2. Site-specific sources of contaminants;

§.4.f£.3. Natural envirocnmental conditions
affecting the fate and transport of contaminants, such as natural
attenuation processes, as determined by approved scientcific
methods; and : B

9.4.f.4. Institutional and engineering controls.

$.4.g. The director shall incorpcrate the eguations
and constants for risk-bassed standards iInto a guidance document,
along with other relevant information for establishing and
applyving such standards to specific sites. The guidance document
shall be revised from time to time as needed td lncorporate
scientific advancements and new oy alternative risk asssssment
and methods. Thne guidance document., any subseguent revisions,
and any alternative risk assessment methods proposed by an
applicant will be reviewed by independent Scientists recognized
as experts in relevanit risk assessment disciplines. The dirasctor
shall incorporate as appropriate the comments of scientifi
reviewers into the guidance document or decisions regardin
hased standards or methods. These ssrvices will ke contra
through arrangements made by the director with a nonprofitc
orgahization governed by a board of dirsctors representing the
diverse interests of West Virginia.

c
g risk-
cted

9.5. Ecological -- De Minimis Screening Evaluation. This
standard sets forth unlform, pre-approved methodologilsas, seXposurs
assumptions, and other input variables needed to evaluate whether
comple=te exposurs pathways exist for.aguatic and terreéstrial
ecological receptors of concern. The director recognizes that
thers may be instances whare the pre-established input variables
may not bhe applicable to a site, and thus will allow for site-
specific variables to indicate whether an ecclogicazl risk
assesgment 1ls needed.
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.5.a. Tvpical parameters that shall be considersd
when evaluating whether or not to perform an ascologilical risk
assessment include bubt are not limited to the following:

89.5.a.1l. Evaluate whether a complete axposure
pathway exists. I no complete expdsure patfhway exists bacause
either the contaminaticn is restricted in movement or there are
no ecological recentors of concern, then no ecclogical risk

exists {(e.g., 1f the majoritv of the site is paved with roads and

buildings, no pathway existe);

§.5.2.2. Somé sites may be screened out and not
require evaluation given thelr size, estimated risk to ecologizal
receptors, lack of wvalued ecologlcal receobors, including
threatened or endangered specles;

9.5.2.3. Local conditions should be considered
for zssessing whether a site is degrading an aguatic environment.
In cases wihere the site does not present an etological risk over
and above “local conditions” and fiurther release of contaminants
into the aguacic environment has been stopped, there will not ke
a need for further evaluatiocon;

3.5.a.4. Define what level of eccélogical resource.
is considered valued; and

9.5.a.5.. If for each contaminated media, harm is
readily apparent and a conditicn of no significant risk of harm
to the site bhiocta and habitats clsarly does not exist, further
ecological risk characterization would be redundant and is not
reguired. The applicant can then proceed directly toe the remedy
evaluation. : '

.5.b. The following are conditions which may be
ic 1

:
cons‘dered'l d' cators of the need Zor an ecological risk
assessment: : :
.5.b.1. S8tressors have nmigrated off-sicé and
become widely d stributed in the environment;
9.5.b.2. Wildlife or ecclogical resources oI

concers are exposed or have potential for significant axposure Lo
stressors from a site, gither on or off-site;

8.5.b.3. Remediation of streéssors at a site
the potential Lo expose &¢ological resources of concern to
impacts;

8]
i
n

w

.5.b.4. A potentizal exists for indirect or
cumulative impacts to ecosystems of concern;
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8.5.b.5. Rare or sensitive speciles of ccncern are
potentially impacted; )

5.5.b.6. 2AaAdverse ecological effects have been
observed in an otherwise high quality habitat; and

8.5.b.7. Projected land use invelves sensitive
eCcosystems. .
9.5.c. Should the ecological screening evaluation
indicate no complate sxposure pathways exist cr other conditions
specified in subdivision 9.5.a. ¢f this rule or the Screening
Ecological Evaluation Guidance are met, no further action shall

-

be required and the Certificate of Completion can be issued.

8.6. EBecological-Uniferm Ecological Evaluaticn. The Uniform
Ecological Evaluation establishes benchmark levels that do not
present & significant risk to petential ecological receptors. If
during initial screening, these standards ars found to be met, no
remedial action or further charactserization ls regquired and the
site is eligible for issuance of a Certificate of Completion by
the director or by a Licensed Remedlation Specialist. IZ at any
time during characterizaticn or remedial action the site is shown
to meet the Uniform Ecoleogical BEvaluation, no further acticn is
regquired and the Certificate of Completion can be issued. If
site contaminants sxceed benchmerk criteria, the applicant can
propose remediation goals protective of ecologlcal receptors of
concern. If the applicant chooses to remediate to benchmark
levels, the following shall be used:

2.6.a. Uniform Standards for Soils/Sediments. The
Uniform Standards for surface (<2 ft. depth) soils sha:ll be the
nighest of the following numerical valua:

89.6.a.1. Benchmarks for relevant ecclogical
receptors that consider direcht contzct exposures, s presented in
division guidance documents; or

9.6.a.2. Anthropogenic background levels for each
constituent as determined by sampling &nd statistical analyses
completed using director approved methods and/or data scurcas.

$.6.b. Uniform Standards for Surfacde Water. The
Uniform standards for surface water shall be the nighest of the
fellowing numerical wvalue: :

9.6.b.1. Federal 2ambient or Stats Water Quality
Criteria; - T

§.6.b.2. For those contaminants where a Federszsl
or State Water Quality Criteria has not been estcablished,
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applicable NOAEL (No Cbservable 2dverse Effect Level) or LOAEL
(Lowest Observable Adverse Effect Level) values will ke used, as
presented in division guidance documents; or

g.6.9.3. Anthropogenic background levels for each
comnstituent as determined by sampling and statistical analyses
completed using director-approved metheds and/Qr data sources.

8.6.c. Unifecrm Standards fcr Groundwater. Where
groundwater is expected to impact surface water bodles of
concern, thne Uniform standards for groundwater shall be the
nighest ©f the following numerical value:

9.6.c.1. .Tederal Ambient or State Water Quality

Criteria;

9.5.¢c.2. Tor those contamninants where a Federal
or State Water Quallty Criteria has not been established,
applicable NOAZL (No Observable Adverse Effect Level) or LOAEZL
(Lowést Observable Adverse Effech Lavel! values will be used, as
presented in divisilorn guldance documents; or i

¢,6.2.3. Anthropocgenic background levels for ezch
constituent as determined by sampling and statistical analyses
completed using director-approved metheds and/or data sources. - L

5.7. Ecological-Site-Specific Risk-Bassed Standard. Site-
Specific Risk-Based Standards shall ke developed using the
nrocedures and factors established by this section.

5.7.a. In establishing the remediation standard under
thiz section, the petential for exposure of ecologilcal recephtors
of concern to site contaminanits under current and reasonably
anticipated future land and water use and the application of
instituticnal and enginéering contrycls shall be considered.

9.7.b. For individual zoxicants, remedlal standards
shall represent levels to which sensitive (i.e., threatened cr
andangerad) ecological population(s) could be exposed without
appreciable risk of deleterious effect, where the hazard index
shall not axceed one. Tor non-sensitive eccloglcal receptors, a
welght-of-evidence approach shall be used to establish acceptable
remedizal standards.

9.7.c. If probabilistic risk assessment methods are |
used in establisnhing the remedial standards or demonstrating the
acceptability of..the proposed remadizl alternative, exposure
levels shall approximate the 30th percentile of the sxposure’
distribution. - -




3.7.4. Remedial standards for soil, sediment, surface
water, or groundwater shall be established using the following
considerations: B -

9.7.4.1. Potential receptors of concern based on
the current and reasonably anticipated use ¢of the site;

3.7.8.2. Site-specific sources of contaminants;

¢.7.4.3. Natural environmental conditions
affecting the fate and transport of contaminants, such as natural
attenuation processes, as determined by approved scilentific
methods; and

g.7.4.4.

1

nstcitutional and engineering controls.

9.7.2. The director shall incorporate the eguations
and constapts into a guidance document, along with other relevant
infeormation for establishing and applying such standards to
specific sites. The guidance document shall be revised from time
to time as needad to incorporate scientific advancements and new
or alternative risk assessment methods. The guidance cocument,
any subseguent revisions, and any alternative risk assessment
methods proposed by an applicant will be reviewed by independent
scientists recognized as experts in relevant risk assessment
Gisciplines. The division shall incorgorate as appropriate the
comments of scientific reviewers intc the guidance document.
These services will be contracted through arrangementis made oDV
the director with a nonprofit organizabion govarned by a board o
directors representing diverse interests of West Virgini

14y

¢.8. Remediation measures.  Any of the remediation
standards may be attained through one or more rema2dization
zctivities thab: can include treatment, remevil, eﬁglneer*ng or
institutional controls, and natural attenuation and inciuding,
cut not limited to, innovative or other demonstrated measures.

9.8.2. Remedy evaluation. In selecting a remedial
zction from among alternatives that achieve the goa7 of cost
affective protection of human health and the environment, the
following factors shall be bzlanced ensuring that no singls
factor predominates over the others. The remedy that protects
human health and the environment shall be selected using the
following criteria:

$.8.a.1. The effectiveness of the remedy 1n
protecting human health and the environment;

9.8.a.2. The reliakility of the remedial action
in achieving the standards cover the long term;




9.8.a.3. Short-term risks o the zffected .
community, those engaged in the remedial action effort, and to
the environment posed by the implementation of the remedial
action; -

8.8.2.4. The acceptability of the remedial action
to the affected community; '

§.8.a2.3. The implementapility and technical
practicability of the remedial acticon from an engineering
Derspective;

g.8.a.6. Meets protectiveness goal at lowest
cost; and

89.8.a.7. Considers net envircnmental bhenefits of
the remedizl action. T

8.9. DNatural Attenuation. Any person may reguest that the
director approve a remediation plan based upon natural processes
cf degradation and attenuation of contaminants. A reguest

submitted to the diréctor under this paragrazph shall include a
description of site-specifiic conditions, including written
documantation of projected groundwater use in the contaminated
arez based on current state or logeael government planning efforts;
the technical basis for the reguest; and any other information
requested by the director to thoroughly evaluate the reguest. In
zddition, the person making the reguest must demonstirate to the |
satisfacticn of the diredtor:

$.5.a2. That ths contaminant has the <ap
degrade or attenuate under the site-specific condi

9.9.0n. That the contaminant ar=a, such as a
groundwater plume or solil volume, is not increasing in size; or,
pecause of ratural attenuation processes, that the rate of
contaminant degradation is demonstrably more rapid than the rats
of contaminant migraticn; and that all sources of contamination
and free vroduct have been controlled or removed where
practicable; :

$.9.¢. That the time and directicn of contaminant
travel can be predicted with reasonable certalinty;

$.%.4. That contaminant migration will not result in
any violation of applicable groundwater standards at any existing
or reasonably focresecable regeptor;

L)

9.5.e. If the contaminants have migrated onto adjacent
Droperties, the owner must demonstrate that:
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&.%.e.1l. .Such propertles are servad by an
existing public water supply system deperdeﬁt on surface waters
or hydraulically isclated groundwater, or

9.9.e.2. The owners cf such propertiss have
consented in writing to allow contaminant migration onto their
properiy .

8.9.Z. That, if the ceontaminant plume is expected to
intercept surfzce wabters, the groundwater discharge beayond the
sediment/water interface will not possess contaminant
concentrations that would result in violations of standards for
surface waters contained in 46 CSR 1;

§.9.g. That the person making the request will puit in
place a groundwater menitoring program suifificient te track the
degradaticn and attenuation of centaminants and contaminant by-
products within and down gradient of the plume and to detect
contaminants and contami nant by-products prior te their reaching
any existing ox foreseeable receptor. Such monltoring Drogram
shall provide for placing one or moré monlitoring wells at leasth
ong yvear’'s time of travel upgradient of the receptor, and at
least one monitering well shall be placed at a location no
farther away Ifrom the leading edge of the contaminated
groundwater—at the site than such contamination 1s likely to
travel in five vears;

9.9.h. That all necessary access agreesments nesded to
monitor groundwater quality pursuant to subdivision 9.39.g. of
this section have been or can be obtained; and

9.9.1. That the proposed corrective action plan would
pe consistent with all other environmental laws.

§60-3-10. wWork Plan.

10.1. Submittal ¢f Work Plans. The applicant, or the
applicant's licensed remediablod Specialist or contracteor, shall
submit to the director the appropriats work plans and reports as
regquired by the parties' voluntary remediation agresment.

10.2. Action on Work Plans.
1G.2.a. The director may, based upon accuracy, guality,
and completeness, either approve or disapprove a work plan cor

report submitted Ifrom the applicant or the apvlicant's licensed
remediation specialist or contrattor.
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10.2.n. If the director disapproves a work plan or
report, the director must, within &5 days of its disapproval,
notlfy the applicant in writing that its work plan or report has
been disapproved. Such written notice shall include a list
specifying the reasons that the work plan or report was
disapproved, and shall specify all additional information needed
for the work plan or report to cobtain approvel.

10.2.c. If the director disapproves a work plan or
report as submitted, the applicant must resubmit the work plan or
report or terminate the agreement pursuant to W. Va. Code
§22-~22-5. ‘ ) B

10.3. Timing of Submittal and Review.

10.3.a2. The director shall either approve or .
disapprove all work plans and reports within 30 days of receipt
or within a shorter period if specified in the partises' voluntary
remedigtion agreement. Any such action taken on a work plan or
report must be confirmed in writing and recsived by the applicant
within the 30-day veriocd or within such shorter periocd specified
in the parties' voluntary remediation agreement. An extension of
time for approval or disampproval oI work plans or raport mavy be
metually agreed Lo between the applicant and the director. If an
extension of ¢fime iz mufually agreed o by the dirsector and
applicant, it must be confirmed in writing.

10.3.b. If work plans or reports are resubmitted, the
dirsctor shall approve or disapprove the resubmittaed work plans
or reports within 30 davs of refsipt or within such shorter
period specified in the parties' voeluntary remediztion agresment.
Any action taken on resubmitted work.plans or repcorts must be
confirmed in writing ané received by the zpplicant within the 3230---
day period for acting ¢on a resubmitted application, or within
such shorter time specified In the parties' wvoluntary remediaticn
agreement. 2an extensiocn of time or actiorn on resubmitted work
plans or reports may be mutually agreed to between the applicant
and the director. If an, extensiocn of time is mutually agresd to
by the director and applicant, it must be cenfirmed in writing.
If resubmitted work plans or reports are ncot approved by the
director, then the director and the applicant may mutually agree,
in writing, to a schedule for additicnal review of the
resubmitted work plans or reports.

10.3.¢. If work plans or reports ars noi approved or
disapproved within 30 davs of receipt by the director or within
such shorter fime specifiled in the parties' veolurtary remediation
agreenent, or-if resubmiitted work plans or reporits arse not
aprroved or diszapproved within 30 davs of receipt by the director
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or within. such shorter time specified in the parties' voluntary
remediaticon agreement, then the work plans or resports will be
deemed approved unless such work plans. or reports are determined
to be materially inaccurate.

10.4. DNotice. 2Any notice *equ‘red to be given under the
provisions of this sécticn must be in writing and sent via United
States certified mail, or as specified in the partiss' voluntary
remediation agreement. MNctice is complete upon raceipt.

10.5. Completeness and Quality of Work Plans. In reviewiling
work plans for quality and completensss, the dlrectov mey ?equlre
such work plans to irnclude each of the feollowing:

10.5.a. Documentatiocn of the investigation conductad
by the applicant in preparing the work plan;

10.5.p. 2 description of assessments and other work,
if any, to be performed by the applicant to further determine the
nature and extent of the actual or threatened releass;

10.5.2.. A& description of risk assessments, 1f any, to
be conducted to show tne _appropriatensass or the proposed remedy
for the sitce; -

10.2.4. A statement of work to be conducted Lo
accomplish the preposad remediation in accgordance with the ris?
protocol and remadiation standards established under sections
and 2 of this rule, and a schedule for the implementation of all
tasks set forth in the proposed statement of work:

1

fi

CD

10.5.2. The applicant's verification sampling plan tc

determine the adeguacy of the remediation; and

4]

L0.5.£f. Other necessary QLDDo*t’ng plans or
information as deemed appropriate by the party cconducting thne
remediation.

§6-3-11. _Final Report.

11.2. ©This ruls sets forth the regquirements Zor the
sukmittal and contents of the Final Report for a voluntary
remediation program. The Final Report may be vpreparsd and
submitied when all aopllcabWe standards developed for the site
nave been met.

11.2. Sites may be subdivided feor the purpose of preparing
Final Reports.

12.3. 'The Tinal Report shall include all data and
informatcicn néeded to document and verify that all applicable
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standards have been met and that all activities specified in the
Voluntary Remadiation Agreement have been completed. Supporting
documentaticon, such as sample collection recards, field
menitoring data, laboratory reports, relevant correspondence, and
permits, should be placed in one or more appendices to the Tinal
Report. The use of maps, drawings, prhotographs, tables, and

other aids to visualization and data presentation is encouraged.

11.4. Earlier reports, plans, and/or other relevant
documenis may be incorporated into the Final Report by reference
if these items praviocusly have been submitted te the Division. In

such cases a complete bibliographic refersnce shall be provided
fcr each document being incorpcrated by reference

11.5. The names, addresses, telepheone numbers, and
facsimile transmission numbers shall be provided for the current
owners and opasrators of the site, the cowners and/or operators .
conducting the remediation (if different), and the licensed
remediation gpecilialist. Individual names and titles for
managemant contacis for. esach listed firm or organization also
shall be provided. .

The site location shall be clearly identified by

p— W

providing the street address, legal description (including ot
and bhlock numbers), znd a site locatlon nmap.
11.7. 0Orngding work, such as site cover or Lresatimsent svstem

cperation and mainienance cor groundwater or suxface water ‘
monitoring, shall ke described. This shall include descrintions
cf planned activities and schedules.

il.8. If institutional controls, such as deed restrictlions
or land use coveraﬂts, are part of the remediation program,
coples of appropriate documents to be recorded shall be appesnded
To the Final Reporh. A site map showing the area(s) subkject to
institutional controls shall be provided.

11.5. The complesteness and accuracy of the Final Report
shall be certified, in writing, by an authorized agent of the
aprlicant and by the licensed remediation SDeul&qLSL The form oI
this certificaticn shall be as follows:

I hereby certify that the information presented in this
report 1s, to the best ¢f my knowledge and belief, true,
accurate, and complete having heen prepared under a system and
organization designed to produce true, accurate, and complete
informatiorn. ) :

If the authorized agent and the licensed remediation specialist
are the same, a single signature will be sufficisnt.
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§60-3~12. Certificate of Completicn.
12.1. Completion of Remediation.

12.1.a. A voluntary remediation is completée when &
site meets applicable standards and all work has been completed
as contemplated in the voluntary remediaticn agreement

12.1.n5. When a site mee:is applicable standards and all
work required by the voluntary remediation agresment to meet
appllcanle standards has been completed, the licensed remediation
specialist shall issue a £inal report to the applicant. Such
report shall explain how the compliance with the reguirements of
the voluntary. remediaztion agreement has been demonstrated.

12.1.c. The applicant te whom a final report has peen
issued may do either of the follcowing: '

12.1.c.1. Reguest a certificate of completion
from the director, as provided in subsection 12.2 of this rule;
ar . - 77 - . . - L .

12.i.c.2. Reguest a certificate of completion
from the licensed remediatgion specialist, when aprlicable, as
vrovided in subsection 12.4 of this rule.

12.2. Issuarnce of Certificate of Completfion by the
director. -

12.2.a. Upon receiving the request provided in
paragraph 12.1.c.1l of this rule, the director must evaluate the
final report provided by the applicant, and determine, within
sixty days, whether the final report was properly Issued by the
licensed remadiation specialist. When reviewing a Iinal resport,
the directeor shall only gonsider whetbher:

2.
2.
t

12.2.a.1. The site meets applicable standards for
those areas of the site and for those contaminants identified in
the voluntarv remediation agreement; and.

.2.a.2. The applicant has complied with the
voluntary remzdiation agreement and any approved work plans Zor

the site.

12.2.b. If the director agreses that the firnal r
was properly issued, a certificate of completicn shail ke
by the diresctor within 60 days of receipt of a reguast fo
certificate of completion from the applicant.

1i2.2.c. If the dirsctor does not agrees that the finszl
£ was properly issued, he must promptWy provide wriltten
i

ToxY
“ification to the avplicant stating in detail the rsasons why

re
no
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the repcrt was not deemed properly issued and indicating the
further action that must be tfaken to allow the certificate to ke
issued. Upon receipt of such notification, the aprlicant may:

12.2.c.1. Instruct the licensed remediztion
specialist to take the further action identified v the director;

12.2.¢c.2. Appeal .the director’s decision te the
Environmental Quality 3Bocard in accordance with the provisions of
W. Va. Code §22B-1-7; or

12.2.¢.3. Termirate the voluntary remediation
agresement. : :

12.3. - Contents of the Certificate of Completion.

12.3.2a. The certificate of completion shall attach or
incorporate the following: )

12.3.a.1. & Qesc*lptlon of the site tco which the
ceritificate of completion pertains;

12.3.a.2. A description of the contaminants for
which applicable standards are met at the site;

12.3.2.3. The voluntary remediation agreemsant
under which the site was remediated and/or evaluated;

12.3.a.4. The final report of the licensed
remediation specialist; and

12.3.a.5. An¥y land uss covenant or deed
restriction lmposed for »urposse:s of meeting applicaikle standards
including, where applicable, a description of any institutional
or engineering contrels emploved at the site Zor pur soses ot
meeting applicable standards.

12.3.b. The certificate of completion shall providse_
that:

l2.3-b.l. The site that 1s described in the
certificate of completilion meets the applicable stanaafds as
rrovided in section 6 of this rule;

12.3.0.2. The applicant and the persons
identified in section 13 of the Act (1) are xrelieved of liability
to the state for the release that caused the contaminatlon that
was the subject of the voluntary remsdiaticon, and the state shall
not institute any c*v*l ‘criminal or administra;iwe action
arising from the release and resulting contamination, as long as
the site continues te meet applicable standards in effect at the
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tima the certificate was issued; and (2) shall ncot be subject to
citizen sults or contribution actions with regard to the
contamination that was the SLbjeCt oF the voluntary remediation
agreement;

.b.3. Where the agreement imposes an
obligation that continues bevond the effective date of the
certificate and such obkligations are no longer satisiied with the =
result that the applicable standards approved for the site are no
longer being met, or continued compliance with the applicable '
standard is threatensd, the director shall initiate action to
insure the site is brought inte compliance in accordance with _
section 14 of this rule to rescind the covenant contained in this
caertificate as 1t would apply to the then current owner or
operators of the site and their successors and assigns;

12.2.b.4. Except as provided in paragraph
12.3.b.3 of this rule, a certificate of completion may be revoked
or, in lieu thereof, further remediztion may be reguired of any
site described in the certificate of completion only where the
director has determined that a regQpener has been triggeraed in

P

accordance with secticn 156. Whare a certificate is revoked under
this provision, it shall be revcocked e¢nly as to the then current
cwner or operator of the site, their successors and assigns
excent in the case where fraud was committed in demonstrating
attainment at the site . as provided in subdivision 16 l.a of this
rule, in which case the certificate is revoked as it woull apply
to any person; and

12.3.b.5. The duties and benefits of the
certificaze of ccompleticn are transierrable to successors and
assigns of the applicant, subject tc the okligations of any lanc
use covenant referred to in the certificate of completion. o

12.3.c. Anyv certificate.of completion issued under the
voluntary remediation program shall be in a form similar to
Appendix 60-3C of this rule.

12.4. Certificares of Completion Issusd by Licensed
Remediation Specialists.

J4.z2. A licensed remediation speclalist may 1lssue a
certificate of completion for any site that complies with the de
minimus standards set forth in subsections 9.2 and 9.5 of this
vule, provided that a final report is issued and the directer is
given notice of the licensed remediation specialist’s iIntention
to issue & certificate of completion for the sitce.

12.4.b. A certificate of completion issued by a
licensed remediation spec-allsu shall covplv wich subsection 12.
of this rule.

L
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12.4.c. The director may objact to the issuance ci z
certificare of completion by a licensed remediation specialist
within 30 days of receipt of notice of the certificate’s
issuance, as provided in subdivision 12.4.a. of this rule. If
the director ckbijects to issuance of the certificate, the
applicant may take any of the actions alloweq under subdivision
12.2.¢. of this rule. If the director fails to object within the
30 dav pericd, the licensed remediation specialist may issue the
certificate of completion.

12.5. Effective Date. . N

12.5.a. A certificate of cempletion issued by ths
director shall become effective when signed by the director or,
where applicable, upon the f£iling of any land use covenant
reguired by the certificate, whichever shall last cccur.

12.5.b. 2 certificate of complétion issued by a
licensed remmdvabwor specialist shall become effective when
signed by the licensed remediaticn specialist after notice to the
director in accordance with subsecticon 12.4 of this rule, or,
where applicable, upon the filing of any lancd use covenant
required by the certificdte, whichever shall last occur.

§60-3-13., Land Use Covenants.

13.1. &any limitation on the use ©f a property that Is
fequlrea in order to meet applicable standards shall be contained
in 2 land use covepant Such use restrictions may irclude
pvohlblplng residential development o_ some cr all of the site,
o¥r reguiring maintenance of eriginaceri ng er insticutional
centrols.

13.2. Each land use. covenant shall contain the following:

i3.2.a. A reference to the voluntary remediation
agreemant; ]
123.2.b. A provisicn that the zpplicant, and his
assigns and successors, are relieved of all civil liability to
the state for the release cf contaminants and remediation
activitias, a3 long as the property meets applicable standards in
effect at the time the covenant was issued;

13.2.¢c. Directions to the Clerk of the County
Commission to return the covenant to the director with evidence
that it has been recorded;

13.2.4. A statement indicating whether residential or

non-residential exposure assumpticons were usad to comply with a
site-specific remediation standard;
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i3.2.e. & vrovision which allows the director to
enforce the rastrictions coritained in the land use covenant; and

13.2.f. 2 provision which states that the restrictions
and cther requirements described in the land use covenant shall
run with the land and shall be binding uvon any future owners and .
their grantees, lessses, guthorized agents, employees or persons
acting under their di¥ection or control.

12.3. Larnd use covenants shall not contdin any regquirements
r obligations other than those necessary to allow the site to
meet applicable standards. B}

13.4. .The dirsctor shall cause the land use covenant tc be
racorded in the deed book of the county in which the site is
located. A form similar to that found in Appendix 60-3D or 60-3E
shall be used. 2 copy of the vrecorded land use covenant shall he
forwarded by the director to the applicant and, where the
applicant is not the owner of the property, to the owner who
executed the land use covenankt.

13.5. Land use covanants may be mcdified or released 1f the
nmodification or release is in writing, signed by the dirscioxr anc
the owner at the time of such modification or releasé, and filed
in the cffice of the Clerk of the County Commission in the county
in which the property is located. Circumstances which would
justify the modification or release of a land use covenant may
include, but are not limited to, the following:

13.5.a. Environmental conditicons at the sitse change
in such a manner that the restrictions imposed by the land uss
covenant are no longer reguired in order to meet applicable
standards;

13.5.b. Further remediation has occcurred at the site |
to such an extent that the exposure assumptions used for the site
are no longer applicable; or

13.5.¢c. The applicable standard changes in such a
manner that the restrictions ilmposed by the land use covenant are
no longer reguired.

860-3-14. Procedure where Certificate of Completicn or Land Use
Covenant is Violated.

14.1. If at any time the director determines that an
obligation imposed by the certificate of completicn or by any
land use covenan: issued pursuant to the Act 1s not being
satisfied with the result that the remedizticn standard approvecd
for tne site is no longer being net, or continued compliznce with
the remediation standard 1s threatened, the director sheall issue




notice.of such determination by providing written notice through
certified/registered mail to the current owner or operator of ths
site. Such notice shall identify the obligations that are not
being satisfied and the appropriate corrective acticn that must
be taken.

14.2. Any person aggrieved by the direcior’s
determination under subsection 14.1 of this rule may appeal such
*ul¢ng to the Environmental Quality Board in accordance with the
provisions of W. Va. Cecde §22B-1-7. -

14.3. The covenant set forth in the certifiicate of
completion and the provisions regarding relief from liability in
any land use covenant shall no longer apply te the current owner
or operator of the site and their successors and assigns upon the
explration of 60 davs from the date of issuance of notice as
provided in subsection 14.1 of this rule, or 60 days from
issuance of a final order of the Environmental Quality Board
affirming the action of the director where an appezl 1s taken as
provided in subsection 14.2 of this ruls, unless priovr to such
time the current ocwner or operator takes action to assure that
all okligations imposed by the Certificate are satisfiszsd.

§60-3-15. ILocans from Brownfields Revolving Fund.

15.14. Loah Applications.

15.1.a. any person who satisiies the criterila set
forth in subsecition 3.2 of this rule may app’y, after conferring
with the director as provided in W. Va. Code §22-22-5(a), to the
director for a loan to perform a site asseassment at a browniieseld
site. The aprlication shall be on a form prescribed by the -
director which, at 2 minimum, shall regulre the following
information: *”

15.1.2.2. MName of applicant and businessg;
.1l.a.2. NYame of current owner(s) of record of
the property;
15.1.2.3. 8Size and location cf property;

15.1.2.4. Description of past and curren:z uses of

15.1.a2.5. ©Nature of contamination; and

15.1.a.6. Financial capability of applicant.
153.1.b. The director shall act upon a completed
applicaticn within 60 davs of receiving it. The director may

64




approve the application, reject the application, or accept tho
application subject to cdrrection. The applicant shall be g:i Lven
a reasonable zmount of time to maKe corractions specified by the
director. _

15.1.c. Tach lcan shall ke memorialized in a written .
document that identifies the amount of the loan, the interest
rate, and the repavment schedule.

13.2. Qualifying Actilivities:

O

15.2.a. Money may be loaned tc an applicant from the
Revelving Fund for the site assessment of a brownfield property;
or :

15.2.b. Money may be loaned to an applicant from the
Revolving Fund for activities at brownfield sites cother than site
assessments to the extant monies are approprizted to, or received
by, the Revolving Fund for purposes cother than site assessments.

15.3. Loan Conditions.

i5. 3 2. The director shall reguire pericodic reports
from each applicant cf 21l expenditures of Zunds loaned to the
arplicant from the Brownfield Revolving Fund;

153.3.b. Where the applicant is the owner of the
property upen which the site assessment is to be periormed, the
director shall regquire a deed of trust to be executed or any
other collateral of egqual or greater walue to secure the loan;
and =

15.3.¢. Where the applicant is not the owner c¢f the
property upon which the site assessment is to Dbe performed, the
director shall reaguire appropriate collateral to sSsacurxe the lcarn,

except where the applicant is a development authority or other
public entity.

15.4. Repayment.

15.4.a. Leoans shall be repzid at a rate of intersst.

stermined by the director at the time the application 1is
approved. The Xoans shall be low interestz. For a public entity,
the interest rate shall be from 0% to 3%. For a private sntity
the interest rate shall be the prime rate less three percent; zand
15.4.k. Loans shall be repaid in egual installments
over a period Ow no longer than 10 vears, as allowed by the

director.

§60-3-16. Reopener Provisions.




16.1. A voluntary rémediation agreement s;aTl be
reopenad in accordance with the procedurss set forth in this
section upon a determination by the director Lhab one or more of
the following conditions has occurred: )

.l.a. rfFraud was committed in demonstrating |
attainment at the site with regard to a standaxrd set forth in the
voluntary remediation agreement or in these rules that resulted
in avoiding the need for further remediation at the site;

16.1.B. New infcormation confirms the existence of an
area -of previocusly unknown contamination which contains
contaminantcs that nave been shown to excead the standards applied
to the previous ramediaticon at the site:

156.1.c. The level cf risk i1s increased significantly
beyvond the established level of protection at the site due to
substantial changes in exposure cenditions, such as, 2 change in
land use, or new information is obktained about a contaminant
associated with the site which revises exposure assumptions
beyond the acceptable range:

16.1.¢c.l. This condition applies only where the
level of rigk is increased by z factor of at least Ifive or thne
hazard index exceéeds 1, or 10 where it is not determinsd whether

muitiple systemic toxicants affect the same organ.

15.1.4. The release that is addresssd by ths voluntary
remedizton agreement occurred after July 1, 1996, on 2 site not
used for industrial activ%ty'prior to that date gnd (1) the

remedy relied, in whole or in part, upon institutional or
engineering controls instead of treatment or removal of
contamination; and (2) treatment, removal or destruction has
recome technically and economically practicable; or

i16.1.&. The remediation method failed to meet the
remediation standard or combination of standards identified in
the voluntary remediatlon agreement or these rules.

16.2. If at any time the director determines that one or
the reopensry conditions in subsection 16.1 has besgn triggered,
the director shall issus notice of such dete*wiration by
providing written rctice through cevt_fned/recl cered mall to the
initial remediator and the current occupant, and any other perscn
who has asked to be notified of any actlons regarding the site.

15.3. "Any parsoil aggrieved by the dirmc“or’s determinaticon
under subssction 16.2, nay apoeal such ruling Lo the
Invivonmental Quality Board in accerdance with the provisions of
W. Va. Code §22B-1-7
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16.4. The Certificake of Completion previcusly issued for
the site shall become null and void upon the explvatﬂon of €0
dzys from the date of issuance ¢f notice as providsed in
subsection 16.1 or 60 davs from issuance of 2 final order of the
Environmental Quality Board where an appeal 1s taken as vrovided
in subsection 18.2Z, unless priocr to such time at least one 0f the
following occocurs:

16.4.2, Where the initial remedilator seeks to malntain

the certificate of completion then in effect, the initial
remediator shall:

16.4.a.1l. Enter intoc an agreement with the .
direcktor to reopen and revisse the voluntarv agreement to the -
extent necessary Lo return the site to its previcusly agresed to
state of remediation; or

l6.4.a.2. Agrese to reopen and revise the
veluntaryv agreement to the extent nacessary to achlieve an
alternative appropriate standard zs determined by the director;

16.4.. Wnhere some person other than the initial -
remedlator seceks to maintain the certificate of zompletlon tb61
in effect, =uch perscon shall:

16.4.5.1. Enter into a voantary agreeﬂe“u with
the director in accordance with the reguirsments of Lfhese rules
which contains such provisions as are necessary Lo assure tnac

the property mests the state of remediation previously agre=d Lo
or another approprlate standard as determined by the director.

§60-3-17. 2Appeals of Rulings of the Director.

obligation imposed by the certificate ¢i completion or by any
land use covenant issued pursuant to the Act is not keing ‘
satisfied, with the result that the remediaticon standard approved
for the site is no longer being met, or continued cempliance with
the remediztion standard is threatenad, the dirsctor shall issue
notice of such detesrmination by providing written notlce througn
certified/registered mail Lo the current owner or opsrator 0f the
site. Such notice shall identify The obligations that are not
being satisflied and the appropriate corrective aciion that mustc
be. taken.

17.1. If at any timé the director determines that an

17.2. Any person aggrievad by the director’s
determination under subsection 17.1 of this rule may appeal such
ruling to the Environmental Quallity Board in actordance with the
provisions of W. Va. Code §223-1-7.
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17.3. The covenant set forth in the certificate oI
completion and the provisions regarding relief from liability in
any land use covenant shall no longer apply to the current owner
or operator of the site and their successors and assigns upon ths
expiration of 60 davs from the date of issuance cf notice as
provided in subsection 17.1 of this rule, or 60 days from
issuance of a final order of the Environmental Quality RBoard
affirming the action of the director whers an appeal is taken as |
provided in subsection 17.2 of this rule, unless prior to such I
time the current owner or operator takes action to assure that
all okligations imposed by the Certificate are satisfied.
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APPENDIX 60-3A

WEST VIRGINIA VOLUNTARY REMEDIATION AGREEMENT FOR
NO FURTHER ACTION INVESTIGATION ACTIVITIES

[For Brownfields and Non-Brownfields Sites]
I. INTRODUCTION

1. The West Virginia Division of Environmental Protection (WVDEP), by its
director, and __ (“applicant™) hereby enter into this Voluntary Remediation
Agreement (“Agreement”), pursuant to the Voluntary Remediation and Redevelopment Act,
W.Va. Code §22-22-1 et seg. (“the Act™), for the purpose of investigating and, if warranted,
remediating the property that is the subject of this Agreement (“the site™).

H. JURISDICTION

2. This Agreement is entered into by and between the WVDEP, by its director,
and , applicant, pursuant to W, Va. Code §22-22-7.
3. The Parties agree to the following terms and conditions as satisfying the

requirements of the Act for the investigation and remediation of the site. The applicant reserves all
rights it may have under common law, the West Virginia Code and federa! statutes to seek
contribution or indemnity. The WVDEP reserves all rights it may have under common law, the
West Virginia Code and federal statutes to seek contribution or indemnity from persons other than
the applicant and those persons identified in W. Va. Code §22-22-18.

4, By entering into this Agreement, the applicant neither admits nor denies
liability.

IO, STATEMENT OF ELIGIBILITY

5. The director has determined that the application submitted by applicant is
complete and that applicant is eligible to participate in the voluntary remediation program [Add for
brownfields locations: and that the site qualifies as a brownfields site]. However, neither the
director’s determination of eligibility nor the entry into this Agreement precludes any finding by the
director at a later date that the site poses an imminent and substantial threat to human health cr the
environment within the meaning of W.Va. Code §22-22-7(d). In addition, if it is determined that
applicant withheld or misrepresented information that would be relevant to the applicant’s
eligibility, the director may withdraw from this Agreement.
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IV. PARTIES BOUND

6. This Agreement shall apply to and be binding upon the applicant, its officers,
directors, principals, employees, agents, successors, subsidiaries and assigns and upon WVDEP, its
employees, agents and successors. The signatories to this Agreement certify that they are fully
authorized to execute and legally bind the parties they represent.

7. The applicant shall provide a copy of this Agreement to any subsequent
owners or successors before ownership rights are transferred.

V. DEFINITIONS

8. “Day” or “calendar day” means the 24-hour period between 12:00 A M. -
12:00 A M.

9. “No further action” means a site is eligible to receive a Certificate of
Completion on the basis of site assessment sampling or sampling data developed under a Voluntary
Remediation Agreement which demonstrates that the site meets applicable standards.

10. “Rules” means those rules adopted by the director of the Division of
Environmental Protection pursuant to the Voluntary Remediaticn and Redevelopment Act, W. Va.
Code §§22-22-1 through 22-22-21.

11. “Site” shall be used in the manner as defined by W.Va. Code §22-22-2 and
for purposes of this Agreement means the property located in i , West Virginia,
and is more particularly described in the Application for Participating in the Voluntary Remediation
Program attached and incorporated herein as Exhibit “A”.

12. All other terms contained in this Agreement shall be used in the manner as
defined by W.Va. Code §22-22-2 or the rules,

VI. STATEMENT OF PURPOSE

13. This Agreement sets forth necessary terms and conditions to satisfy the
requirements of the Act for the investigation and, if warranted, the remediation of the site.

14, The activities conducted by the applicant under this Agreement are subject
to approval by WVDEP as provided herein. applicant shall provide all necessary information for
the site. The activities conducted by the applicant shall be consistent with this Agreement, all
applicable laws and regulations and any appropriate guidance documents.
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VII. EVALUATION OF SITE ASSESSMENT

15. Applicant has submitted a site assessment as a part of the application. The
site assessment was accompanied by a final report prepared by , a licensed
remediation specialist, which states that the site meets the applicable standard described in paragraph
15 of this Agreement.

16, The parties agree that the applicable standard for this site, consistent with
[insert cite to rule relating to remediation standards] is as follows:

[Insert appropriate standard and, where applicable, a description of any engineering or
institutional controls for this site, as agreed upon by the Parties. ]

17. The statutes and regulations for which compliance is mandated in connection
with the investigation or remediation of this site are as follows:

[Insert appropriate list of statutes and rules.]

18. The WVDERP has reviewed the final report and the site assessment submitted
as a part of the application to participate in the Voluntary Remediation Program and has concluded
that the site meets the applicable standard described in paragraph 16 of this Agreement. [If
applicable - include a description of the technical standards applied in evaluating the site assessment
with reference to proposed future land uses.]

19, Nothing herein shall be construed as restricting the inspection or access
authority of DEP under any law cr regulation.

VIII. RECORD PRESERVATION

20. The applicant agrees to preserve, for a minimum of three years from the
effective date of this Agreement, all documents required by this Agreement and any other documents
generated or used to prepare the documents required by this Agreement. Upon request by WVDEP,
the applicant shall make available to WVDEP such records, or copies of any such records.

IX. RESERVATION OF RIGHTS

21. WVDEP and applicant reserve all rights and defenses they may have pursuant
to any available legal authority unless expressly waived herein,

22, Nothing herein is intended to release, discharge, or in any way affect any
claims, causes of action or demands in law or equity which the parties may have against any person,
firm, partnership or corporation, not a party to this Agreement, for any liability it may have arising
out of or relating in any way to, the generation, storage, treatment, handling, transportation, release
or disposal of any materials, hazardous substances, hazardous waste, contamirants, or pellutants at,
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to, or from the site. The parties to this Agreement expressly reserve all rights, claims, demands, and
causes of action they have against any and all other persons and entities who are not parties to this
Agreement, and as to each other for matters not covered hereby.

23. The applicant reserves the right to seek contribution, indemnity, or any other
available remedy against any person found to be responsible or iiable for contributions, indemnity,
or otherwise for any amounts which have been or will be expended by the applicant in connection
with the site.

24, WVDEP acknowledges that, pursuant to W.Va, Code §22-22-18, applicant,
upon receipt of the Certificate of Completicn, is not liable for claims for contribution concerning
matters addressed in the Voluntary Remediation Work Plan.

X. PUBLIC NOTIFICATION/INVOLVEMENT

25. . [For brownfield applicants, insert provision requiring compliance with
approved-public involvement plan, where apprepriate]

XL ADMINISTRATIVE COSTS

26. Applicant agrees to reimburse WVDEP for all of its reascnable administrative
costs associated with this Agreement in the amount of $ within 30 days
of the effective date of this Agreement with a check made payable to the Voluntary Remediation
Fund and be mailed along with a transmittal letter stating the site name and address to the West
Virginia Division of Environmental Protecticn; Attention: ; .
West Virginia. Reimbursable costs under this provision shall be those costs for which
reimbursement is required under the rules.

XII. [IF APPLICABLE] LAND USE COVENANTS

27. [Insert provisions describing restrictions on future use of property and
attach copy of land use covenant that is to be recorded for the site. }

XIII. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

28. The effective date of this Agreement shall be the date on which the applicant
receives notice that this Agreement has been signed by the director of WVDEP.

29, This Agreement may be amended by mutual agreement of WVDEP and the
applicant. Amendments shzll be in writing and shall be effective when the applicant receives notice
that the amendment has been signed by the director of WVDEP.




30, If the director determines that there is an imminent threat to the public, he or
she may unilaterally modify or amend this Agreement.

XIV. TERMINATION AND SATISFACTION

31. Upon completion of the final report prepared by the licensed remediztion
specialist, the applicant may seek 2 Certificate of Completion from the director. Upon receipt of a
request for a Certificate of Completion, the director shall determine that the site meets applicable
standards for those areas of the site and for those contaminants identified in the voluntary
remediation agreement and that the applicant has complied with the voluntary remediation
agreement and any approved work plans for the site. Upon making this determination, the director
shall issue a Certificate of Completion which conforms substantially to Appendix 60-4C of the rule.
Where a land use covenant is required by this Agreement, such Certificate of Completion shall not
become effective until it is properly filed with the Clerk of the County Commission of the county
in which the property is located.

If the director determines that the certificate should not be issued because the work
required by this Agreement and any approved work plans has not been completed or because the site
does not meet applicable standards the director shall initiate the procedures relating to denial of a
certificate as provided in the rules. -

32, The provisions of this Agreement shall be satisfied and this Agreement shall
end when the director issues the Certificate of Completion.

XV. REOPENER
33. This Agreement may be reopened upon agreement of the parties or upen
occurrence of one or more of the conditions of W.Va. Code §22-22-15 and the rules implementing
that section.

XVL GOVERNING LAW

34, This Agreement will be governed by the laws of the State of West Virginia.

APPLICANT

DATE
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WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION

By:

Title:

Date:;

[Include if applicant is not owner of the site and agreement calls for 2 land use covenant:

, as owner of the site referenced in the above
Agreement hereby acknowledges that said Agreement requires the imposition of 2 land use covenant
and, in consideration of the benefits accruing to the site from said Agreement, I herzby agree to the
impeosition of such land use covenant and agree to cooperate in the executicn and filing of such land
use covenant.

Owner ' T Date
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APPENDIX 60-3B

WEST VIRGINIA VOLUNTARY REMEDIATION AGREEMENT FOR
INVESTIGATION AND REMEDIATION ACTIVITIES

[For Brownfields and Non-Brownfields Sites]
L INTRODUCTION

1. The West Virginia Division of Environmental Protection (WVDEP), by its
director, and 7 (“applicant”) hereby enter into this Veoluntary Remediation
Agreement (“Agreement™), pursuant to the Voluntary Remediation and Redevelopment Act, W.Va.
Code §22-22-1 et seq. (“the Act™), for the purpose of investigating and remediating the property that
is the subject of this Agreement (“the site”).

II. JURISDICTION

2. This Agreement is entered into by and between the WVDERP, by its director,
and ___, applicant, pursuant to W.Va. Code §22-22-7,
3. The Parties agree to the following terms and conditions as satisfying the

requirements of the Act for the investigation and remediation of the site. The applicant reserves all
rights it may have under common law, the West Virginia Code and federal statutes to seek
contribution or indemnity, The WVDEP reserves all rights it may have under comnion law, the
West Virginia Code and federal statutes to seek contribution or indemnity from perscns other than
the applicant and those persons identified in W. Va. Code §22-22-18,

4. By entering into this Agreement, the applicant neither admits nor denies
liability.

0. STATEMENT OF ELIGIBILITY

5. The director has determined that the application submitted by applicant is
complete and that applicant is eligible to participate in the veluntary remediation program.
However, neither the director’s determination of eligibility nor the entry into this Agreement
precludes any finding by the director at a later date that the site poses an imminent and substantial
threat to human health or the environment within the meaning of W.Va. Code §22-22-7(d). In
addition, if it is determined that applicant withheld or misrepresented information that would be
relevant to the applicant’s eligibility, the director may withdraw from this Agreement.
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IV. PARTIES BOUND

6. This Agreement shall apply to and be binding upon the applicant, its officers,
directors, principals, employees, agents, successors, subsidiaries and assigns and upon WVDEDP, its
employees, agents and successors. The signatories to this Agreement certify that they are fully
authorized to execute and legally bind the parties they represent. No change in ownership,
corporate, or partnership status of the applicant shall in any way alter its status or responsibilities
under this Agreement unless applicant or WVDEP withdraws from this Program.

7. The applicant shall provide a copy of this Agreement to any subsequent
owners or successors before ownership rights are transferred. The applicant shall provide a copy
of this Agreement to all contractors, sub-contractors, laboratories, and consultants which are retained
to conduct any work performed under this Agreement, within 14 days after the effective date of this
Agreement or within 14 days of the date of retaining their services.

V. DEFINITIONS

8. “Day™ or “calendar day” means the 24-hour period between 12:00 A M. -
12.00 A M,

9. “No further action” means a site is eligible to receive a Certificate of
Completion on the basis of site assessment sampling or sampling data developed under a Voluntary
Remediation Agresment which demonstrates that the site meets applicable standards.

1G. “Rules” mean those rules adopted by the director of the Divisicn of
Environmental Protection pursuant to the Voluntary Remediation and Redevelopment Act, W. Va,
Code §22-22-1. -

11 “Site” shall be used in the manner as defined by W.Va, Code §22-22-1 and
for purposes of this Agreement means the property located in , West Virginia,
and is more particularly described in the Application for Participating in the Voluntary Remediation
Program attached and incorporated herein as Exhibit “A”.

12. All other terms contained in this Agreement shall be used in the manner as
defined by W.Va. Code §22-22-2 or the rules.

V1. STATEMENT OF PURPOSE

13. This Agreement sets forth necessary terms and conditions to satisfy the
requirements of the Act for the investigation and remediation of the site.

14, The activities conducted by the applicant under this Agreement are subject
to approval by WVDEP as provided herein. Applicant shall provide all necessary information for
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the site. The activities conducted by the applicant shall be consistent with this Agreement, all
applicable laws and regulations and any appropriate guidance documents.

VII. WORK TO BE PERFORMED

is. All work to be performed by the applicant pursuant to this Agreement shall
be under the directicn and supervision of a licensed remediation specialist. The licensed
remediation specialist may be designated by applicant as applicant’s project manager pursuant {o
Paragraph 34. Prior to the initiation of site work, the applicant shall notify WVDEP, in writing,
regarding the name and title of the licensed remediation specialist, if different from the licensed
remediation specialist designated in the application, and of any contractors and/or subcontractors
to be used in carrying out the terms of this Agreement.

16. Applicant shall submit a Voluntary Remediation Work Plan which when
implemented provides for the attainment of the applicable standard specified in Paragraph 18 of this
Agreement.

17. The Veluntary Remediation Work Plan submittal shall include the following:
[To be developed on a site-by-site basis]
18. The parties agree that the applicable standard for this site, consistent with
Section 9 of the rule, is as follows:

[Insert applicable standard and, where applicable, engineering or institutional
controls for this site, as agreed upon by the Parties.]

19.  The statutes and regulations for which compliance is mandated in connection
with the investigation or remediation of this site are as follows:

[Insert appropriate list of statutes and rules. ]
VIO, SUBMITTAL AND APPROVAL OF WORK PLANS OR REPORTS

20.  The applicant shall submit the following work plans or reports in accordance
with the schedule provided in this Agreement:

[List of work plans and/or reports to be submitted]

21, The director may, based upon accuracy, quality, and completeness, either
approve or disapprove a work plan or report submitted by applicant.
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22. If the director disapproves a work plan or report, the director must, within 3
days cof its disapproval, notify the applicant in writing that its work plan or report has been
disapproved. Such written notice shall include a list specifying the reasons that the work plan or
report was disapproved, and shall specify all additional information needed for the work plan or
report to obtain approval.

23. I the director disapproves a work plan or report as submitted, the applicant
must resubmit the work plan or report or terminate this Agreement as provided in Paragraph 22.

24, The director shall either approve or disapprove all work plans and reports
within 30 days of receipt [shorter peried may be specified]. Any such action tzken on a work plan
or report must be confirmed in writing and received by the applicant within the 30-day period {may
be shorter period specified]. An extension of time for approval or disapproval of work plans or
report may be mutually agreed to by and between the applicant and the directer. If an extension of
time 1s mutually agreed to by the director and applicant, it must be confirmed in writing.

25, After work plans or reports are submitted, the director shall approve or
disapprove the resubmirted work plans or reports within 30 days of receipt, or within such shorter
period specified in the partie’s voluntary remediztion agreement. Any action taken on resubmitted
work plans or reports must be confirmed in writing and received by the applicant within the thirty
(30)-day period for acting on a resubmitted application, or within such shorter time specified in the
parties’ voluntary remediation agreement. An extension of time or action on resubmitted work plans
or reports may be mutually agreed to between the applicant and the director. If an extension of time
is mutually agreed to by the director and applicant, it must be confirmed in writing. If resubmitted
work plans or reports are not approved by the director, then the director and the applicant may
mutually agree, in writing, to a schedule for additicnal review of the resubmitted work plans or
reports.

26. If work plans or reports are not approved or disapproved within 30 days of
receipt by the director [shorter time may be specified], or if resubmitted work plans or reports are
not approved or disapproved within 30 days of receipt by the director [shorter time may be
specified], then the work plans or reports will be deemed approved unless such work plans or reports
are determined to be materially inaccurate,

27.  Notice. Any notice required te be given under the provisions of this section
must be in writing and sent via United States certified mail [alternate method may be specified].
Notice is complete upon receipt.

28. If the applicant desires to proceed with the implementation of the approved
work plan, the applicant must notify the director in writing not more than 90 days after the work plan
18 approved. After providing such notice, the applicant shall initiate the work detailed in the
Voluntary Remediation Work Plan according to the schedule as set forth in the director’s Notice of
Approval. Upon the director’s receipt of notice that the applicant intends to proceed, the fully
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approved Voluntary Remediation Work Plan shall be deemed incorporated into and made an
enforceable part of this Agreement.

29. Upon completion of the work contemplated by the work plan, the applicant
shall submit to the director the final report prepared by the licensed remediation specialist. The final
report shall include all information necessary to verify that all work contemplated by the work plan
has been completed and all information required by the rules.

IX. PUBLIC NOTIFICATION/INVOLVEMENT

30. [For brownfield applicants, insert provision requiring compliance with
approved Public Invelvement Plan, where appropriate].

IX. ADDRESSES FOR ALL CORRESPONDENCE

3l Documents, including reports, approvals, notifications, disapprovals, and
other correspondence, to be submitted under this Agreement, may be sent by certified mail,
return receipt requested, hand delivery, overnight mail or by courier service to the following
addresses or to such addresses as the applicant or WVDEP may designate in writing.

Documents to be submitted to WVDEP should be sent to;
WY Division Environmental Protection

Office of Waste Management

1356 Hansford Street

Charleston, West Virginia 25301

Phone No. (304)558-5929

Deocuments to be submiitted to the applicant should be sent to:

Attn:

Phone No.
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XI. COMPLIANCE WITH APPLICABLE LAWS

32.  _All work undertaken by the applicant pursuant to this Agreement shall be
performed in compliance with all applicable federal, state and local laws, ordinances and
regulations, including, but not limited to, all Occupational Safety and Health Administration,
Department of Transportation and Resource Conservation and Recovery Act regulaticns. The
applicant shall be responsible for obtaining all permits which are necessary for the performance
of any work hereunder.

33. Completion of the werk performed in accordance with this Agreement
shall satisfy all applicable remediation requirements of Chapter 22 of the West Virginia Code,
including the following: the Surface Coal Mining and Reclamation Act, W. Va. Code §§22-10-
1 et seq.; the Air Pollution Control Act, W. Va, Code §§22-5-1 et seq.; the Water Pollution
Control Act, W. Va. Code §§22-11-1 et seq.; the Groundwater Protection Act, W. Va. Code
§§22-12-1 et seq.; the Solid Waste Management Act, W. Va. Code §§22-15-1 et seq.; the
Underground Storage Tank Act, W. Va. Code §§22-17-1 et seq.; and the Hazardous Waste |
Management Act, W, Va, Code §§22-18-1 et seq.

XI. PROJECT MANAGER/LICENSED REMEDIATION SPECIALIST

34. On or before the effective date of this Agreement, WVDEP shall designate

a project manager. The applicant shall designate 2 licensed remediation specialist and a project
manager. The licensed remediation specialist may be the pI‘OjECt manager. The licensed
remediation spemahst shall be responsitle for the supervision of all activities under this
Agreement. The WVDEP project manager will be the WVDEP designated representative at the
site. To the maximum extent possible, communications between the applicant and WVDEP and

all documents (including reports, approvals, and other correspondence) concerning the activities
performed pursuant to the terms and conditions of this Agreement shall be directed through the
project managers. During the implementation of this Agreement the project managers shall,
whenever possxble operate by consensus and shall attempt in good faith to resolve disputes
informally through discussion of the issues. Each party has the right to change its respective
project manager or licensed remediation specizlist and shall notify the other party of such change
within seventy-two (72) hours.

35,  The absence of the applicant’s or WVDEP’s project manager or licensed
remediation specialist from the site shall not be cause for the stoppage of work. The applicant’s
project manager or his supervisor or licensed remediation specialists shall reasonably be
available by telephone while work is being performed. The appiicant shall designate a person o
be in charge who will be available on-site when field work is being performed.

XII. QUALITY ASSURANCE
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36. The applicant shall use quality assurance, quality control, and chain of
custody procedures in accordance with the Quality Assurance Project Plan approved for use by
WVDEP throughout any work plan sample collection and analysis activities under this
Agreement, unless WVDEP agrees otherwise.

37. Applicant shall provide the WVDEP prcject manager with reasonable
advance notice of all sampling and analysis as detailed in the work pian. To provide quality
assurance and maintain quality control, the applicant shail:

a) Use laboratories certified by WVDEP;)

o) Ensure that all sampling and analyses are performed accerding te
US EPA methods, the approved Quality Assurance Project Plan, or
other methods deemed satisfactory by WVDEP,; and

c) Ensure that any laboratories used by the applicant for analyses
participate in a documented Quality Assurance/Quality Contrel
program that complies with US EPA guidance documents. As part
of such a program, and upon request by WVDEP, such laboratories
shall perform analyses of samples provided by WVDEP to
demonstrate the quality of analytical data for each such laboratory.

38. In the event any laboratory fails to perform the activities required above,
WVDEP reserves the right to reject any data not gathered pursuant to the requirements listed
above, and to require that the applicant utilize a different laboratory.

XIV. SAMPLING AND DATA/DOCUMENT AVAILABILITY

39. The applicant shall, upon request, make the results cf all sampling,
including raw data and/or tests or other data generated by the applicant, or on the applicant’s

behalf, available to WVDEP. WYVDEP shall make available to the applicant the quality-assured
results of sampling and/or tests or other data similarly generated by WVDEP.

40. At the request of WVDEP, the applicant shall permit an authorized
representative of WVDEP to take samples cf wastes, soils, air surface water and groundwater at
the site. For each sample taken, the authorized representative shall provide the applicant a
receipt describing the sample obtained and, if requested, a portion of each sample equal in
weight or volume to the portion retained.

XV. ACCESS
41, To the extent that the site or other areas where work is performed

hereunder is presently owned or controlled by parties other than those bound by this Agreement,
the applicant shall obtain, or use its best efforts to obtain, access agreements from the present
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owners. Best efforts shall include, at a minimum, a certified letter from applicant to the present
owner of such property requesting access agreements to permit applicant or any authorized
representative of the WVDEP access to such property. Such agreement shall provide access for
authorized representatives of the WVDEP as specified below. In the event such access
agreements are not obtained, the applicant shall so notify the WVDEP, which may then, at its
discretion, assist the appiicant in gaining access.

42. Upon presentation of proper credentials, authorized representatives of the
WVDEP shall be provided access by the applicant to the site and other areas where work is to be
performed under this Agreement at all reascnable times. Such access shall be related solely to
the work being performed on the site and shall include, but not be limited to: inspecting records,
operating logs and contracts related to the site; reviewing the progress of the applicant in
carrying out the terms of this Agreement; conducting such tests, inspections and sampling as
WVDEP may deem necessary consistent with paragraphs XII and XIII of this Agreement. The
applicant shall permit WVDEP’s authorized representatives to inspect and copy all records, files,
photographs, documents and other writings, including all sampling and monitoring data, which
pertain to this Agreement over which the applicant exercises control. All persons with access to
the site Pursuant to this Agreement shall comply with the heaith and safety plans.

43. Nothing herein shall be construed as restricting the inspection or access
authority of WVDEP under any law or reguiation.

XVI. RECORD PRESERVATION

44, The applicant agrees to preserve, during the pendency of this Agreement,
and for a minimum of three years after its termination, all documents required by this Agreement
and any other documents generated or used to prepare the documents required by this
Agreement. Upon request by WVDEP, the applicant shall make available to WVDEP such
records, or copies of any such records.

45, Applicant may assert a confidentiality claim for any information submitted
pursuant to this Agreement on the grounds that such information, or parts thereof, if made public
would divuige methods, processes, or activities entitied to protection as trade secrets. If no such
confidentiality claim accompanies the information when it is submitted to the WVDEP, it may
be available to the public by WVDEP without further notice to the applicant. Applicant agrees
not to assert any confidentiality claim with regard to any physical or analytical data regarding
environmental conditions at the site.

XVII. DISPUTE RESOLUTION
46. The parties shall use their best efforts to, in good faith, resolve all disputes

or differences of opinion informally. If, however, disputes arise concerning this Agreement
which the parties are unable to resolve informally, the applicant may present written notices of
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such dispute to WVDEP and set forth specific points of dispute and the position of the applicant.
This written notice shall be submitted no later than 5 calendar days after the applicant discovers
the project managers are unable to resolve the dispute. The applicant’s project manager will
notify WVDEP project manager immediately by phone or other appropriate methods of
communication, prior to written notice, when she/he believes the parties are unable to resolve a
dispute. If both parties agree, disputes may be submitted to an impartial third party for non-
binding mediation.

47. Any unresolved disputes arising out of or relating to this contract, or the
breach thereof] shall be settled by arbitration and judgment on the arbitrator’s decision may be
entered in any court having jurisdiction. The applicant shall notify WVDEP in writing of any
unresolved disputes which it believes requires arbitration. Within 5 days, the parties shall agree
to an arbitrator. If the parties fail to agree to an arbitrator, the arbitration shall be administered
by the American Arbitration Association. In selecting a mediator or arbitrator, the parties shall
attempt to select persons with experience in environmental matters, including but not limited to
licensed remediation specialists.

48. The applicant shall make a written submission in support of its position to
the agreed arbitrator within 10 days of the arbitrator’s selection, and the other party may make a
written response in support of its position within 7 days thereafter. Upon notice to the parties,
the arbitrator may request additional information or make specific inquiry of either party. Within
30 days of the initial written submission under this paragraph, the arbitrator shall render a
decision on the dispute and notify each of the parties of the decision.

49. Until the dispute is resolved, any actions concerning that element of work
in dispute shall be halted. The resolution of the dispute shall be incorperated into the work plan
and made an enforceable part thereof. The time schedule for the work in dispute shall be
extended by the amount of time needed for resolution. Elements of work and/or obligations not
affected by the dispute shall be completed in accordance with the schedule contained in the work
plan.

50. . Elements of work and any actions required as a result of such dispute
reso{ution shall immediately be incorporated, if necessary, into the appropriate plan or
procedure, and into this Agreement. The applicant shall proceed with all remaining work
according to the modified plan or procedure.

XVIIl. FORCE MAJEURE

51. The applicant shall cause all work or required reporting to be performed
within the time limits set forth herein, unless performance is delayed by events which constitute
a force majeure. “Force Majeure” shall mean conditions or circumstances beyond the reasonable
control of applicant which could not have been overcome by due diligence and shall include,
without limitation, acts of God, action or inaction of other governmental agencies, or
administrative or judicial tribunals or other third parties, or strikes or labor disputes (provided,




however, applicant shall not be required to concede to any labor demands), which prevent cr
delay applicant from complying with the work plan.

52. The appiicant shall notify WVDEP by calling with 3 calendar days and by
writing no later than 7 calendar days after any ¢vent which the applicant contends is a force
majeure. Such notification shall describe the anticipated length of the delay, the cause or causes
of the delay, the measures taken or to be taken by the applicant to minimize the delay, and the
timetable by which these measures will be implemented. The applicant shall have the burden of
demonstrating that the event is a force majeure. The decisicn of whether an event is a force
majeure shall be made by the director, or the director’s designate. The decision shall be
immedizately communicated to the applicant.

53. If a delay is attributable to a force majeure, the time period for
performance under this Agreement shall be extended, in writing, by the amount of time that is
attributable to the event constituting the force majeure.

XVIX. RESERVATION OF RIGHTS

54, WVDEP and applicant reserve all rights and defenses they may have
pursuant to any available authority unless expressly waived herein.

55. Nothing herein is intended to release, discharge, or in any way affect any
¢laims, causes of actions or demands in law or equity which the parties may have against any
perser, firm, partnership or corporation, not a party to this Agreement for any liability it may
have arising out of or relating in any way to, the generation, storage, treatment, handling,
transportation, release or disposal of any materials, hazardous substances, hazardous waste,
contaminants, or pellutants at, to, or from the site. The parties to this Agreement expressly
reserve all rights, claims, demands, and causes of action they have against any and all other
persons and entities who are not parties to this Agreement, and as to each other for matters not
covered hereby.

56. The applicant reserves the right to seek contribution, indemnity, or any
other available remedy against any person found to be responsible or liable for contributions,
indemnity, or otherwise for any amounts which have been or will be expended by the applicant
in connection with the site.

57. The WVDEP reserves the right to bring an action, including an
administrative action, against applicant for any viclations of statutes or regulations except for the
specific violations or releases that are being remediated in the work pian.

58. The WVDEP reserves the right to withdraw its approval of the work plan
at any time during the implementation of the work plan if:
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a) WYVDEP determines that the applicant has failed to substantially
comply with the terms and conditions of this Agreement or the
work plan;

b) The applicant declines to implement the work plan after being
notified of its approval by the WVDEP; or

c) WVDEP determines that a hazardous substance or petroleum has
become an imminent or substantial threat to human health or the
environment.

Upon withdrawal of its approval, this Agreement shall be terminated and WVDEP
reserves the right to bring any action to enforce any statute or regulation under Chapter 22 of the
West Virginia Code, including an action regarding the viclations or releases that were the subject
of this Agreement.

56,  The WVDEP acknowledges that, pursuant to W. Va, Cede §22-22-18§,
applicant, upon receipt of the Certificate of Completion, is not lable for claims for contribution
concerning matters addressed in the Voluntary Remediation Work Plan

XX. ADMINISTRATIVE COSTS
80.. . Applicant agrees to reimburse WVDEP for ali of its reasonable
administrative costs associated with implementation of this Agreement at the rate of 2.5 times
the hourly rate of the primary employee assigned to the site plus the actual and direct expenses
of such employee.” Within 60 calendar days of the approva! of the work plan, WVDEP shall send
the applicant an itemized list of estimated costs that WVDEP expects to incur under this
Agreement. Itemization will be in standard WVDEP format, an example of which is attached.

The estimated costs may include the preparation of the itemized list of administrative costs.

61. Applicant shall pay these costs on the following schedule. Applicant shall
pay to WVDEP 3 within 30 days of the effective date of this Agreement. Said amount
shall be credited against the first accounting. WVDEP shall periodically send an accounting of
contractor, subcontractor and laboratory costs to applicant. Said accounting shall itemize all
costs incurred by WVDEP for the previous Applicant shall pay said amount within

days of receipt of the accounting. WVDEP shall also periodically send an accounting of
WVDEP’s primary employee time charged to this site to applicant. Applicant shall pay said

amount within days of receipt of the accounting.

62. Checks should be made payable to the Voluntary Remediation Fund and
mailed along with a transmittal letter stating the site name and address to the West Virginia
Division of Environmental Protection; Attention: , West
Virginia. In addition, a copy of the check and transmittal letter should be ma11ed 10 the WVDEP
project manager.
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XXI. NOTICE OF BANKRUPTCY

63, As soon as applicant has knowledge of its intention to file bankruptcy or
no later than 7 days prior to the actual filing of a voluntary or involuntary bankruptcy petition,
applicant shall notify WVDEP of its intention to file a bankruptcy petition.

XIO. INDEMNIFICATION

64.  The applicant agrees to indemnify and save and hold the State of West
Virginia, its agencies, departments, agents, and employee, harmless from and all claims or
causes of action arising from, or on account of, acts or omissions of the applicant, its cfficers,
employees, receivers, trustees, agents, or assigns, in carrying out the activities pursuant to this
Agreement.

XXI. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

65.  The effective date of this Agreement shall be the date on which the
applicant receives notice that this Agreement has been signed by the director of WVDEP.

86. This Agreement may be amended by mutual agreement of WVDEP and
the applicant. Amendments shall be in writing and shall be effective when the applicant receives
notice that the amendment has been signed by the director of WVDEP.

67. If the director determines that there is an imminent threat to the public, he
or she may unilaterally modify or amend this Agreement.

XXIV. EXTENSIONS OF TIME PERIODS

68, Any written response shall be deemed timely performed if hand delivered
or postmarked by the last day of any time period prescrived herein. Whenever a party has the
right or is required to do some act or make some response within a prescribed period after the
service of a notice or other paper on him and the notice or paper is served upon him by mail, 3
days shall be added to the prescribed period.

69. Whenever any party is called upon to respond or otherwise act in a certain
number of days, and if the final day occurs on a Saturday, Sunday or legal holiday (whether state
or national), such time limitation shall automatically extend to the next business day afier such

Saturday, Sunday, or heliday.

70. Any time periods specified in this Agreement may be extended only by
agreement of the parties.

XXV. TERMINATION AND SATISFACTION
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71. Upon completion of the final report prepared by the licensed remediation
specialist, the applicant may seek a Certificate of Completion from the director. Upon receipt of
a request for a Certificate of Completion, the director shall determine that the site meets
applicable standards for those areas of the site and for those contaminants identified in the
voluntary remediation agreement and that the applicant has complied with the voluntary
remediation agreement and any approved work plans for the site. Upon making this
determination, the director shall issue a Certificate of Compietion which conforms substantizaily
to Appendix 60-3C of the rules, Where a land use covenant is required by this Agreement, such
Certificate of Completion shall not become effective until it is properly filed with the Clerk of
the County Comumission of the county in which the property is located.

if the director determines that the certificate should not be issued because work
required by this Agreement and any approved work plans has not been completed or because the
site does not meet applicable standards, the director shall initiate the procedures relating to
denial of z certificate as provided in the rules.

72. The provisions of this Agreement shall be satisfied and this Agreement
shall terminate when the director issues the Certificate of Completion,

73. Nothing in this Agreement shall restrict the State of West Virginia from
seeking other appropriate relief to protect human health or the environment from pellution or
contamination at or from this site not remediated in accordance with this Agreement.

74. The applicant may in its sole discretion terminate this Agreement by
giving 15 days advance written notice of termination. Only those costs incurred or obligated by
the director before the notice of termination is received are recoverable if the Agreement is
terminated. If the applicant terminates this Agreement, then the applicant shall pay WVDEP’s
costs associated with the voluntary remediation within 31 days after receiving notice that the
costs are due and owing.

XXVI. [IF APPLICABLE] LAND USE COVENANTS

75. [Insert provisions describing restrictions on future use of property and
attach copy of land use covenant that Is to be recorded for the site].

XXVII. REOPENER
76. Upon agreement of the parties or upon occurrence of one or more of the
conditions of W. Va. Code §22-22-15, this Agreement may be reopened in accordance with W.

Va. Code §22-22-15 and the rules implementing that section.

XXVIII. PRECEDENCE OF AGREEMENT
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77. In the event that conflict arises among the terms and conditions of this
Agreement, the State of Work, or the approved work plan, this Agreement shall govern and the
terms and conditions hereunder shall determine the parties’ rights and responsibilities.

XXIX. GOVERNING LAW

78, This Agreement will be governed by the laws of the State of West
Virginia. :

Applicant

Date

WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION

By: . ) ] - .

Title: T

Date: .

[Include if applicant is not owner of the site and Agreement calls for a land use covenant:

, as owner of the site referenced in the above
Agreement hereby acknowledges that said Agreement requires the imposition of a Jand use
covenant and, in consideration of the benefits accruing to the site from said Agreement, I hereby
agree to the imposition of such land use covenant and agree to cooperate in the execution and
filing of such land use covenant.

Qwner ' ' Date
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APPENDIX 60-4C

STATE OF WEST VIRGINIA
VOLUNTARY REMEDIATION PROGRAM
CERTIFICATE OF COMPLETION AND COVENANT

[Applicant] entered into & Voluntary Remediation Agreement with the director of

the Division of Environmental Protection, dated (“Agreement”). The Agreement
was entered into to address the release of any contaminants at ("Site") located at
__,in ] District, County, West

Virginia. The following documents are incorporated as a part of this Certificate and Covenant:

= The application dated and the site assessment
submitted with the application

= The Agreement dated

= A map depicting the site ( See Exhibit A)

= A list of the contaminants for which the remediation standards specified in
the Agreement have been met (See Exhibit B)

u The finzal report submitted for the site dated ;
issued by a licensed remediation specialist.

n [If applicable] A description of any institutional or engineering controis
that were used to achieve a remediation standard {See Exhibit C)

n [If applicable] The land use covenant that is to be recorded for this site
(See Exhibit D).

This Certificate of Completion is issued pursuant to W Va. Code §22-22-13 to

[Applicant] in recognition of the completion of the work required under the Agreement.

Pursiiant to W.Va Code §8§22-22-7(f), 22-22-13, 22-22-14, and 22-22-18, the
director of the West Virginia Division of Environmental Protection (hereinafter, “WVDEP”), in

the name of and on behalf of the State of West Virginia, now covenants not to bring any civil,
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criminal or administrative action or claim, resulting from or based upon the release or threatened
release of contaminants that were the subject of the Voluntary Remediation Agreement. This
covenant shall bar actions against [applicant], {applicant]’s successors and assigns, and those
persons identified in W. Va. Code §22-22-18, from all public and private claims arising under
Chapter 22 of the West Virginia Code or rules adopted thereunder in connection with the release
or threatened release that was the subject of the Voluntary Remediation Agreement. This

covenant shall not apply to [applicant]'s predecessors in title.

CONDITIONS
This Certificate and the covenant it contains are subject to the terms and

conditions set forth below:

1. The following conditions, contained in W.Va. Code §22-22-15, which

may cause the Voluntary Remediation Agreement to be reopened:

a) fraud was committed in demonstrating attainment of a standard at
the site that resulted in aveiding the need for further remediation of
the site;

b) new information confirms the existence of an area of previously

unknown contamination which contains contaminants that have
been shown to exceed the standards applied to the previous
remediation at the site;

) the level of risk is increased significantly beyond the established
level of protection at the site due to substantial changes in
exposure conditions, such as, a change in land use, or new
information is obtained about a contaminant associated with the
site which revises exposure assumptions beyond the acceptable
range. This condition applies only where the level of risk is
increased by a factor of at least five or the hazard index exceeds 1,
or 10 where muitiple systemic toxicants do not affect the same
organ,

d) the release occurred after the effective date of this Article on a site
not used for industrial activity prior to the effective date of this
Article; the remedy relied, in whole or in part, upon institutional or
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engineering controls instead of treatment or removal of
contamination; and treatment, removal or destruction has become
technicaily and econcmically practicable; or

e) the remediation method failed to meet the remediation standard or
combination of standards.

For purposes of this paragraph, “new information” means any information obtained
directly or indirectly by the division from any person after issuance of a Certificate of
Completion, but does not include information the division has received in the application
for participation in the voluntary remediation program, including any site assessment,
[optional: during the execution of the voluntary remediation agreement or any work plan
developed under such an agreement] or other information available to the division under
the voluntary remediation program prior to the execution of the Certificate of
Completion. Information that does not qualify as new information may be considered by
the director along with new information if necessary, to determine whether any of the

conditions for reopening set out in section 16 of this rule, have occurred.
Where one of the forsgeing conditions is found to exist for a portion but not all of the
site, this certificate and covenant shall continue to apply to all portions of the site that

were unaffected by the occurrence of that condition.

2. To the extent that the Agreement or any of the documents referenced in

this certificate impose obligations that continue after the execution of this certificate, there shall

be continued compliance with such obligations.

-~

3. This certificate and covenant do not preciude the State of West Virginia

from taking any unilateral action at the site, under any existing or future statutory authority, to

protect human health and the environment; provided however, in no event shall the State have 2

right of recovery against [applicant] or any other person to whom the covenant herein applies to

the extent that such right of recovery arises under Chapter 22 of the West Virginia Code, and

relates to matters covered by the Agreement.
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4. This certificate and covenant do not preclude the State from seeking

recovery of such sums as the {applicant] has agreed to pay the WVDEP under the Agreement.

WHEREFORE, the director of the Division of Environmental Protection, on behalf of
the State of West Virginia, issues this certificate and covenant, with all aforementioned

privileges, responsibilities, conditions and reservations, this date of to

[applicant].

Director, Division of Environmental Protection




APPENDIX 60-3D
LAND USE COVENANT

[To be used where applicant is not the owner of the property covered by the Voluntary
Remediation Agreement]

[Applicant] has entered intc & Voluntary Remediation Agreement (hereinafter
referred to as "the Agreement”) with the Division of Environmental Protection for the State of
West Virginia pursuant to the Voluntary Remediation and Redevelopment Act, W.Va. Code §§
22-22-1 through 22-22-21 (hereinafter referred to as “the Act”), for certain property, located at

[address of facility] in District, ___County, West Virginia and more

particularly described in a deed of recerd in the office of the Clerk of the County Commission of
County, West Virginia. Inthe Agreement, the current owner of this property,
[insert name], hereinafter referred to as “Owner,” has agreed to the imposition of the restrictions
on this property, as required by the Agreement. The Agreement allows certain levels of
contamination to remain on the property and requires a land use covenant be recorded in the
office of the Clerk of the County Commission for the purposes of protecting public
health and the envirorment and to prevent interference with the performance, operation and

maintenance of any remedial actions required by the Agreement.

NOW THEREFORE, the following restrictions shall apply to this property:
l. The Owner shall prohibit all activities on the property which may interfere

with the remedial action required by the Agreement.




2. The Owner shall prohibit all activities that may result in human exposures
above those specified by the Agreement or that would result in the release of a contaminant that
was contained as part of the remedial action. These activities include, but are not limited to:

[Insert list of prohibited activities]

3. The Owner shall restrict the uses of the property to:
[Description of how propérty will be used, consistent with the uses described in

the Agreement]

4. The Owner shalt provide written notice to the directer of the Division of

Environmental Protection of the intent to transfer any interest in the property.

5. The Owner shall not convey any title, easement, or other interest in the
property without adequate and complete provision for the continued implementation, operation
and maintenance of any remedial action that has been implemented on the property pursuant to
the Agreement and without assuring prevention of the releases and exposures described in the

provisions of paragraph 2, above.

6. The Owner shall grant the West Virginia Division of Environmental
Protection and its designated representatives the right to enter the property at reasonable times

for the purpose of monitoring compliance with the Agreement, and the Certificate of
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Completior, including the right to take samples, inspect the operation to evaluate the

effectiveness of remedial activities, and inspect records all as provided in the Agreement.

7. The Division of Environmental Protection may enforce the restrictions set

forth in this Land Use Covenant by legal action in a court of appropriate jurisdiction.

8. In accordance with the provisions of the Act regarding land use covenants,
W. Va. Code §22-22-13, and in addition to any rights or duties contained in the Certificate of
Completion, this Land Use Covenant refieves the applicant, its successors and assigns, the
Owner and any subsequent successors and assigns of the Owner, and any person identified in
W. Va. Code §22-22-18 from all civil liability to the state as provided under the Act so long as

the property complies with the applicable standards identified in the Agreement.

9. . The restrictions and other requirements described in this Land Use
Covenant shall run with the land and shall be binding upon any future owners, successors or .
assigns and their authorized agents, employees or persons acting under their direction or control.
Subject to subsequent written modification or release signed by the director and the owner at the
time of such modification or release, and filed in the office of the Clerk of the County
Commission of the county where these covenants have been recorded, this Land Use Covenant

shall continue in perpetuity.
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10. If any provision of this Land Use Covenant is held to be invalid by any
court of competent jurisdiction, the invalidity of such provision shall not affect the validity of
any other provisions hereof. All such other provisions shall continue unimpaired and in full

force and effect.

11 This Land Use Covenant shall not be amended, modified or terminated
except by written instrument executed by and between the Owner at the time of the proposed
amendment, modification or termination, and the director of the West Virginia Division of
Environmental Protection, or his successor in accordance with regulations promulgated by the
director or his successor. Within 5 days of executing an amendment, modification or termination
of this Land Use Covenant, the Owner shall record such amendment, modification or termination
with the Clerk of the [County] Commission, and within 5 days thereafter, the Owner shall
provide a true copy of the recorded amendment, modification or termination to the director of the

Division of Environmental Protection.

[Optional] The undersigned persons executing this Land Use Covenant cn behalf
of the Owner represent and certify that they are duly authorized and have been fully empowered

to execute and deliver this Land Use Covenant.

IN WITNESS WHEREOQF, the said Owner of the above-described property and
the director of the Division of Environmental Protection have causad this Land Use Covenant to

be executed this dayof _____ , 19
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SIGNED:

Property Owner Director, Divisicn of Environmental
Protecticn
L , a2 Notary Public in and for the State and County aforesaid,
do hereby certify that , whose name is signed to the writing above, bearing
date the day of __, 19__, has this day acknowledged same to be his

true act and deed.

Given under my hand this the day of L 19

My commission expires

Notary Public
I, a Notary Public in and for the State and County aforesaid,
do hereby certify that ] __, whose name is signed to the writing above, bearing
date the day of __ , 18__, has this day acknowledged same to be his
true act and deed.
Given under my hand this the dayof _ 19
My commission expires
Notary Public

[Include instructions to the Clerk directing that the recorded document be returned to the director
of the DEP ] '
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APPENDIX 60-3E
LAND USE COVENANT

[To be used where applicant is the owner of the property covered by the Voluntary Remediation
Agreement].

[Aprlicant] has entered into a Voluntary Remediation Agreement (hereinafter
referred to as "the Agreement") with the Division of Environmental Protection for the State of
West Virginia pursuant to the Voluntary Remediation and Redevelopment Act, W.Va. Code §§
22-22-1 through 22-22-2 (hereinafter referred to as “the Act”), for certain property, located at

[address of facility] in District, ] County, West Virginia and more

particularly described in a deed of record in the office of the Clerk of the County Commission of
County, West Virginia, Paragraph __ of the Agreement requires [app[icarit], as the

owner of said property, to file a Land Use Covenant with the Clerk of the [County]

Commission. The Agreement allows certain levels of contamination to remain on the property

and requires a land use covenant be recorded in the office of the Clerk of the _County

Commission for the purposes of protecting public health and the environment and to prevent

interference with the performance, operation and maintenance of any remedial actions required

by the Agreement.

NOW THEREFORE, as [applicant], hereinafter referred to as “Owner,”and the

director have provided in the Agreement, the following restrictions shall apply to this property:
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1. The Owner shall prohibit all activities on the property which may interfere
with the remedial action required by the Agreement.

2. The Owner shall prohibit all activities that may result in human exposures
above those specified by the Agreement or that would result in the release of a contaminant that
was contained as part of the remedial action. These activities include, but are not limited to:

[Insert list of prohibited activities]

3. The Owner shall restrict the uses of the property to:

[Description of how property will be used, consistent with the uses described in

the Agreement]

4, The Owner shall provide written notice to the director of the Division of

Environmental Protection of the intent to transfer any interest in the property.

5. The Owner shall not convey any title, easement, or other interest int the
property without adequate and complete provision for the continued implementation, operation
and maintenance of any remedial action that has been implemented on the property pursuant to
the Agreement and without assuring prevention of the releases and exposures described in the

provisions of paragraph 2, above.

6. The Owner shall grant the West Virginia Division of Environmental

Protection and its designated representatives the right to enter the property at reasonable times
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for the purpose of monitoring compliance with the Agreement, and the Certificate of
Completion, including the right to take samples, inspect the operation to evaluate the

effectiveness of remedial activities, and inspect records all as provided in the Agreement,

7. The Djvision of Environmental Protection may enforce the restrictions set

forth in this Land Use Covenant by legal action in a court of appropriate jurisdiction.

8. In accordance with the provisions of the Act regarding land use covenants,
W. Va, Code §22-22-15 and in addition to any rights or duties contained in the Certificate of
Completion, this Land Use Covenant relieves the Owner and any subsequent successors and
assigns of the Owner any person identified in W. Va. Code §22-22-18 from all ¢ivil liability to
the state as provided under the Act so long as the property complies with the applicable

standards identified in the Agreement.

9. The restrictions and other requirements described in this Land Use
Covenant shzll run with the land and shall be binding upon any future owners, successors or
assigns and their authorized agents, employees or persons acting under their direction or control,
Subject to subsequent written modification or release signed by the director and the owner at the
time of such modification or release, and filed in the office of the Clerk of the County
Commission of the county where these covenants have been recorded, this Land Use Covenant

shall continue in perpetuity.
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10. . Ifany provision of this Land Use Covenant is held to be invalid by any
court of competént jurisdiction, the invalidity of such provision shall not affect the validity of
any other provisions hereof. All such other provisions shall continue unimpaired and in fuil

force and effect.

11. This Land Use Covenant shall not be amended, modified or terminated
except by written instrument executed by and between the Owner at the time of the proposed
amendment, modification or termination, and the director of the West Virginia Division of
Environmental Protection, or his successor in accordance with regulations promulgated by the
director or his successor. Within 5 days of executing an amendment, modification or termination
of this Land Use Covenant, the Owner shall record such amendment, modification or termination
with the Clerk of the [County] Commission, and within 5 days thereafter, the Owner shall
provide a true copy of the recorded amendment, modification or termination to the director of the

Division of Envirgnmental Protection.

"Optional] The undersigned persons executing this Land Use Covenant on behalf
of the Owner represent and certify that they are duly authorized and have been fully empowered

10 execute and deliver this Land Use Covenant.

IN WITNESS WHEREOQF, the said Owner of the above described property and
the director of the Division of Environmental Protection have caused this Land Use Covenant to

be executed this day of , 16

101




SIGNED:
Property Owner Director, Division of Environmental Protecticn

I, , a Notary Public in and for the State and County aforesaid,
do hereby certify that , whose name is signed to the writing above, bearing
date the day of , 19_, has this day acknowledged same to be his

true act and deed.

Given under my hand this the day of , 19

My commission expires

Notary Public

I, , @ Notary Public in and for the State and County aforesaid,

do hereby certify that , whose name is signed to the writing above, bearing

date the day of _, 19_, has this day acknowledged same to be his

truie act and deed.

Given under my hand this the day of 18

My comumission expires

Notary Public

fInclude instructions to the Clerk directing that the recorded document be returned to the director
of the DEP.]
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TABLE 60-3A

LICENSED REMEDIATION SPECIALIST FEES

APPLICATION FEE - $300.00
BIENNIAL RENEWAL FEE - $200.00

EXAMINATION FEE - $250.00




TABLE 60-3B i

fSources IHIRIS HEHEAST ASHEAST alteinate  W=Withdrawi from IRIS or HEAST
E=EPA-NCEA Regional Support provisionat value  0=Other EPA documents,

e

Contaminant UASEgike ‘

Acephate 30560191 4.006-03 | - 8.70E-03 |

Acetaldehyde , 75070 | 2.57E03 1 . T.70E-03 | 94 N

Acetochlor 34256621 2.00E-02 | ” 730 N 41000 N 1600 N
Acetone 67641 1.00E-01 | 3700 N 200000 N 7800 N
Acetone cyanohydrin 75865 7.00E-02 H' 4,00E-02 A : 2600°N 140000 N 5500 N
Acetonitrile 75078 6.00E-03 1  1.43E-02 A, 220 N 12000 N 470 N
Acetophenone 08862 1.00E-011 5.71E-06 W' x 0.042 N 200000 N 7800 N
Acifluorfen 62476599 1.30E-02 | 3 470N 27000 N 1000 N
Acrolein 107028 2,00E-02 H- 5. 71E-06 | - 730 N 41000 N 1600 N
Acrylamide , , 79061 2.00E-04 | - 450E+00 | 4.55E+00 | 0.015 C 13 ¢ 0.14 C
Acrylic acid 79107 5.00E-011  2.86E-04 | 18000 N 1000000 N 39000 N
Acrylonitrile 107131 1.00E-03 H 5.71E-04 |  540E-011  2.38E-011 012 C 110 C 12¢C
Alachior 15972608 1,00E-02 | 8.00E-02 H © 28 £ 720 C 8cC
Alar - 1596845 1.50E-011 , | ” 5500N 310000 N 12000 N
Aldicarb , 116063 1.00E-03 | 37N 2000 N 78N
Aldicarb sulfone 1646884 1.00E-03 | : 37 N 2000 N 78 N
Aldrin : 309002 3.00E-05 | 1.70E+01 1 1.71E+01 | 0.004,C 34C 0.038 C
Ally . _ 74223646 2.50E-01 | , 9100 N 510000 N 20000 N
Allyl alcohol . 107186 5.00E-03 | , 180 N 10000 N 390 N
Allyl chloride 107051 5.00E-02 W' 2,86E-04 | | 1800 N 100000 N 3900 N
Aluminum 7429905 1.00E+00 E' , 37000 N 1000000 N 78000 N
Aluminum phosphide 20859738 4.00E-04 |, _ , 15 N 820 N 31N
Amdro _ 67485204 3.00E-04 | 11N 610 N 23 N
Ametryn 834128 9.00E-03 1 , 330 N 18000 N 700 N
m-Aminophenol 591275 7.00E-02 H : 2600 N 140000 N 5500 N
4-Aminopyridine 504245 2.00E-05 H ! 0.73 N 41N 16 N
Amitraz 33089611 2:50E-03 | 91 N 5100 N 200 N
Ammonia 7664417 2.86E-02 1 1000 N

Ammonium sulfamate 7773060 2,00E-01 | I 7300 N 410000 N 16000 N
Aniline . 62533 . | . 2.86E-04 1. 570E-03 1 10 N 10000 C i10 ¢
Antimony and compounds 7440360 4,00E-04 | 65 820 N 31N
Antimony pentoxide. 1314609 5,00E-04 H 18 N 1000 N 39N
Antimony potassium tartrate 304610 9.00C-04 H 33N 1800 N 70N
Antimony tetroxide 1332316 4.00E-04 H 15 N 820 N 31N
Antimony trioxide 1309644 4.00E-04 H 15N 820 N 3N
Apollo 74115245 1.30E-02 | 470 N 27000 N 1000 N
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O =rteayeay

Sources:

3
H
i
i

FIRIS  H=HEAST . A=HEAST alternate
E=EPA-NCEA Regional Support provisional value O=Other EPA documents,

W=Withdrawn from IRIS or HEAST

Aramite
Arsenic o
Arsenic (as carcinogen)
Arsine

Assure

Asulam

Atrazine

Avermectin B1
Azohenzene ,
Barium and compounds
Baygon'

Bayleton ,
Baythroid

Benefin

Benomyl b
Bentazon ",
Benizaldehyde

Benzene

Benzenethiol :
Benzidine |

Benzoic acld
Benzolrichloride

enzyl alcohol

Benzyl chloride

Beryllium and compounds:
Bidrin ] _
Biphenthrin (Taistar)
1,1-Biphenyl P
m_mﬁ-ozo-om?&mga
m_mﬁ-nz_os_mo_:o_é:mﬁ:mq
Bis{chloromethyljether
Bis(2-chloro-1-methylethyljether
Bis{2-ethylhexyl)phthalate {DEHP)
Bisphenol A

Boron {and borates)

Boron trifluoride

140578
7440382
7440382
77684421
76578148
3337711
1912249
65195553
103333
7440393
114261
43121433
68359375
1861401
17804352
25057890
100527
71432
108985
92876
65850
98077
100516
100447
7440417
141662
82657043
92524
111444
39638329

542881

0
117817
80057
7440428
7637072

3,00E-04 |

9.00E-03 |
5.00E-02 |
3,50E-02 |
4.00E-04 |

7.00E-02 ||
4.00E-03 |*
3.00E-02 |
2 506-02 |
3.00E-01 |
5,00E-02 |;
2.50E-03 |
1.00E-01 |-

1.00E-05 H
3.00E-03 |
4:00E+00 |

3.00E-01 H

5.00E-03 |
1.00E-04 |
1.50E-02 |
5,00E-02 |

4.00E-02 1
2.00E-02 !

5.00E-02 1
9.00E-02 1

" 250E-02 |
1.50E+00 |
1.43E-05 | _
_W
2.22E-01 H
110601 |
1.43E-04 A

1.71E-03 E*  2.90E-02 |!
2.30E+02 _
1,30E+01 _

_ 1. 70E-01 |
4.30E+00 |

|
1.10E+00 |
7.005-02 H
2.20E402 |
7.00E-02 W'
1.40E-02 |

571E-03 H
2.00E-04 H
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2, \Em 02 |

1.51E+01 |

1.08E-01 |

2.90E-02 |

2.35E+02 |

B.40E+00 |

1ABE+00 |
350E-02 H
217E+02 |

7:00E-02 W!

c= oma_zomm:_o ‘effects
N=Noncarcinogenic effects
S=West Virginia OS::aémﬂmq D:m_f Standards

X

X

27C
11N
0.045 G
052 N
30N
1600 N
38

15 N

061 C
L2000 S
fl4B0 N
1100 N
910 N
11000 N
1800 N
91N

610 N
589

037 N
0.00029 C
150000 N
0.0052 C
11000 N
0.062 C
48
37N
550 N

© 1800 N
0.0092 C
026 C
0.000049 C
096 C
48 C
1600 N
3300 N
73N

610 N
38 C

18000 N
100000 N
260 C
820 N
520 C
140000 N
8200 N
61000 N
51000 N
610000 N
100000 N
5100 N
200000 N
2000 C
20 N
0.25 C
1000000 N
44 C
610000 N
340 C

13 C

200 N
31000 N
100000 N
' 52¢
820 C
0.26 C
820 C
4100 C
100000 N
180000 N

700 N
3000 N
29C
3N
58 C
5500 N
310 N
2300 N
2000 N
23000 N
3900 N
200 N
7800 z
22 C
0.78 N
0.0028 C
310000 N
0,049 C
23000 N
38 C
0.15 C
78BN
1200 N
13900 N
058 C
g1cC
0.0029 C
91 ¢
46 C
3900 N
7000 N



-

LI ryoy

wmocamm” I=IRIS H=HEAST A=HEAST alternate
: E=EPA-NCEA Regional Support provisional value  O=Other EPA documents,

W=Withdrawn from IRIS or HEAST

Coptamitia
Bromodichloromethane
Bromoethene _
Bromoform (tribromomethane)
Bromomethane
4-Bromophenyl phenyl ether
Bromophos

Bromoxynil

Bromoxynil octanocate
1,3-Butadiene

1-Butanol

Butyl benzyl phthalate
Butylate

sec-Bulylbenzene
tert-Butylbenzene

Butylphthaly! butylglycolate
Cacodyllc acld

Cadmium and compotnds
Caprolactam

Captafol

Captan

Carbaryl

Carbofuran

Carbon disulfide

Carbon tetrachloride
Carbosuifan

Carboxin

Chloral

Chloramben

Chloranil

Chlordane

Chlorimuron-ethyl

Chlorine

Chlorine dioxide
Chloroacetaldehyde
Chloroacetic acid
2-Chlorcacetophenone

87}
75274
593602
75252
74839
101553
2104963
1689845
1660002
106990
71363
B5687
2008415
135988
104518
85701
75605
7440439
105602
2425061
133062
63252
1563662
75150
56235
55285148
5234684
75876
133904
118752
57749
90982324
7782505
10049044
107200
79118
532274

kg-di

Basis . C=carcinogenic effects T
: N=Noncarcinogenic effects

2.00E-02 | , 6.20E-02 1" | X 920 C

110601 H x 0.096 C
2.00E-02 | 700E-031 3856031 x 24C 7200 C 81 G
1.40E-03 |  1.43E-03 | X 87N ' 2000 N 110 N
5.80E-02 O _ _ 2100 N 120000 N 4500 N
5.00E-03 H| _ 180 N 10000 N 390 N
2.00E-02 | . 730 N 41000 N 1600 N
200E.02 | | 730 N 41000 N 1600 N

” 9.80E-011 x 0.011 C :

1.00E-01 | , 3700 N 200000 N 7800 N
2.00E-01 | | 7300 N 410000 N 16000 N
5.00E-02 | 1800 N 100000 N 3800 N
100E-02 E' | X 64 N 20000 N 780 N
1.00E-02 E! X 61N | 20000 N 780 N
1.00E+00 | © 37000 N 1000000 N 78000 N
3.00E-03 H 10N 6100 N 230 N
500E-04 | 571E-05 W' 6.30E+00 | 58 1000 N 39 N
5006011 , 18000 N 1000000 N 35000 N
200E-03 1 8.60E-03 H 7.8 C 6700 C 74 C
1.30E-01 { | - 3.50E-03 H _ 19 ¢ 16000 C 180 C
1.00E-01 | R 3700 N 200000 N 7800 N
5.00E-03 | _ 40 8 10000 N 390 N
1.00E-01 | 2.00E-01 ) X 1000 N 200000 N 7800 N
7.00E:04 | 571E-04 E' 1.30E011 525021 x 58 440 C 49C
1.00E-02 | g 370 N 20000 N 780 N
1.00E-01 | a 3700 N 200000 N 7800 N
2.00E-03 | | 73 N 4100 N 160 N
1.50E-02 | i 550 N 31000 N 1200 N
_ 4.03E-01 H : 017 C ' 140 C 16 C
6.00E-05 | * 1.30E+00 |  1.29E+00 | 28 a4 c 0.49 C
2.00E-02 | 730 N 41000 N 1600 N
1.00E-01 | 3700 N 200000 N 7800 N

5.716-05 | 2N
6.90E-03 O 250 N 14000 N 540 N
2.006-03 H 73N 4100 N 160 N

B.57E-06 | 0.31 N
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Sources:  IFIRIS  H=HEAST ~A=HEAST alternate  W=Withdrawn from IRIS or HEAST
e EEEPA-NCEA Regional Support provisional value 0=Other EPA documents.

4-Chloroaniline
Chlorobenzene
Chlorobenzilate
p-Chlorobenzoic acid
4-Chlorobenzotrifluoride
2-Chioro-1,3-butadiene
1-Chlorebutane
Chlorodibromomethane
1-Chforo-1,1-difluoroethane
Chloroediflucromethans
Chlorosethane
2-Chloroethyl vinyl ether
Chloroform
Chloromethane _
4-Chloro-2,2-methylaniine hydrochloride
4-Chloro-2-methytaniline
beta-Chlorenaphthalene
o-Chloronitrobenzene
p-Chlorenitrabenzene
2-Chlorophenol
2-Chloropropane |
Chiorothalonil
o-Chlorotoluene
Chlorpropham
Chlorpyrifos
Chlorpytifos-methyl
Chlorsulfuron
Chlarthiophos
Chromium [li and compounds
Chromium VI and compounds
Chromium (totat)

Cobalt _

Copper and compounds
Crotonaldehyde

Cumene

Cyanides:

106478
108907
510156
74113
98566
1726988
109693
124481
.75683
75456
75003
110758
67663
74873
3165933
95692
91587
88733
100005
' 05578
75296
1897456
95408
101213
2921862
5598130
64902723
60238564

16065831
18540299

7440484
7440508

123739
08828
0

4.00E-03 |
2 00E-02 |
2.00E-02 |
2.00E-01 H
2.00E-02 H
2.00E-02 A
4,00E-01 H
2.00E-02 |

4.00E-01 E' 2.86E+00 |

2.50E-02 O
1,00E-02 |

8.00E-02 |

5/00E-03 1.,

1.50E-02 1
2,00E-02 !
2,00E-01 |
3.00E-03 |
1,00E-02 H
5,00E-02 |
8.00E-04 H
1.00E+00 |
5.00E-03 |

6.00E-02 £
4:00E-02 E'
1:00E-02 W'
4.00E-02 |

571E-03 A
2/70E-01 H
2.00E-03
_ . BAOE-02 |
143E+01 |
1.43e+01 |
6:10E-03 |
1.30E-02 H
4.60E-01 H
5.80E-01 H
' 2.50E-02 H
1.80E-02 H
2.86E-02 H o
 1.10E-02 H
-
5.71E-07 W'
1.90E+00 H
2.57E-03 H

Page 4

mmmm_m........ C=carcinogenic effects

N=Noncarcinogenic effects -
S=West Virginia Groundwater Quality Standards

2.70E-01 H

8.05E-02 |
6.30E-03 H

4.20E+01 |

1.90E+00 W'

150 N
100 8
025 C
7300 N
730 N
14 N
2400 N
013 C
87000 N
87000 N
8600 N
150 N
015 C
1.40 C
015 C
012 C
2900 N
0.42 C
059 C
180 N
170 N
6.1C
120 N
7300 N
110 N
370N
1800 N
20 N
37000 N
180 N
100 S
2200 N
1500 N

0.035 C
1500 N

41000 N
210 ¢
410000 N
41000 N
A1000 N
820000 N
680 C

820000 N
51000 N
9400 C
4400 C
120 C

99 ¢
160000 N
2300 C
3200 ¢
10000 N

5200 C
44000 N
410000 N

6100 N
20000 N
100000 N

1600 N

1000006 N
10000 N

120000 N
82000 N

30C
82000 N

16000 N
1600 N
1600 N

31000 N

76 C

31000 N
2000 N
100 C
49 C
1.4 C
14 C
6300 N
2% C

35 C
300 N

56 C
1600 N
16000 N
230 N
780 N
3900 N
63 N
78000 N
390 N

4700 N
3100 N

034 C
3100 N




iSources: I=IRIS H=HEAST A=HEAST alternate W=Withdrawn from IRIS or HEAST
E=EPA-NCEA Regional Support m@._ma:m_.mm_zm Owﬂ..u..ﬁ._.g.m.ﬁ..mm».mmmcsmam....:.

........ S PP

W..mmw._m.m....mmmmmmmmmmm”_m.mﬁ..ﬂm%m_,........ |
: N=Noncarcinogenic effects

PrTYr

Barium cyanlde 542621 1.00E-01 W' , 3700 N 200000 N

Calclum cyanide 592018 4,00E-02 | _ o _ 1500 N 82000 N 3100 N
**Chlorine cyanide 506774 5.00E-02 | : 1800 N 100000 N 13900 N
Copper cyanide 1544923 5,00E-03 | o L 180 N 10000 N 390 N
Cyanazine 21725462 2.00E-03 H _ ' 8.40E-01 H _ 0.08 C 68 C 0.76 C
Cyanogen 460195 4.00E-02 | - 1600 N 82000 N 3100 N
Cyanogen bromide 506683 9.00E-02 | 3300 N 180000 N 7000 N
Cyanogen chloride 506774 5.00E-02 | , o 1800 N 100000 N 3900 N
Free cyanide 57125 2.00E-02 | ‘ _ 200 S 41000 N 1600 N
Hydrogen cyanide 74908 2.00E-02 1 8.57E-04 | o 730 N 41000 N 1600 N
Potassium cyanide 151508  5.00E-02 ) _ 1800 N 100000 N 3900 N
Potassium silver cyanide 506616 2.00E-01 § _ o _ 7300 N 410000 N 16000 N
Silver cyanide _ 506649 1.00E-01]. , 3700 N 200000 N 7800 N
Sodlum cyanide | 143339 4,00E-02 | N : . " 1500 N 82000 N 3100 N
Thiocyanate o 0 200602 " | , - | 730N 41000 N 1600 N
Zinc cyanide 567241 5.00E-02 | , 1800 N 100000 N 3900 N
Cyclohexanone 108941 5.00E+00 | Lo . _ X 30000 N 1000000 N 390000 N
Cyclohexlamine ' 108918 2.00E-01 |- L o _ 7300 N 410000 N 16000 N
Cyhalothiin/Karate 68085856 5.00E-03 | 180 N 10000 N 390 N
Cypermethrin ” 52315078 1.00E-02 | : 370 N 20000 N 780 N
Cyromazine ' .~ 66215278 7.50E-03 | : _ 270 N 15000 N 590 N
Dacthal 1861321 1.00E-02 | m : 370N 20000 N 780N
Dalapon 75990 3,00E-02 | 200 S 61000 N 2300 N
Danitol 39515418 2.50F-02 | 910 N 51000 N 2000 N
DDD 72548 2.40E-01 | 028 G 240 C 27¢C
DDE 72559 : 3.40E-01 | 020 C 170 C 19¢C
Dot _ 50293 5.00E-04 | _ 340E-011  3.40E-011 020 C 170 C 19¢C
Decabromodipheny! ether 1163195 1.00E-02 | | ’ P 61N 20000 N 780 N
Demeton 8065483 4.00E-05 | | 15N 82 N 31N
Djallate 2303164 6.10E-02 H X 017 C 940 C 10C
Diazinon 333415 9.00E-04 H ! : 33 N 1800 N S 70N
Dibenzofuran 132649 4.00£-03 E’ ! i 150 N 8200 N 310N
1,4-Dibromobenzene 106376 1.00E-02 | , [ _ X 61 N 20000 N 780N
1,2-Dibromo-3-chloropropane 96128 _ 5716051 1.40B+00H 242E03H x 028 41C 0.46 C
1,2-Dibromoethane 106934 _ 571E-05 H 8.50E+011  7.70E-011 «x 0.05 S 067 C 0.0075 C
Dibutyl phthalate : 84742 1.00E-01 | 3700 N 200000 N 7800 N
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iSources: I=IRIS H=HEAST A=HEAST alternate : mwm_m " C=carcinogenic effects
,‘ m ..E=EPA-NCEA Reglonal Support provisional value | 0=Other EPA documents. | N=Nencarcinogenic effects
! S-Woest Virginia Groundwater Quality Standards

Mrarraesar e

i 14
1918009 3.00E-02 |

1,2-Dichlorobenzene 95501 9.006-02 |  4.00E-02 A _ "ox 6005 180000 N 7000 N
1,3-Dichlorobenzene 541731 8.90E-02 O' , X 600 S 180000 N 7000 N
1.4-Dichlorobenzene 106467 . 229011 240E-02 H X .a, S 2400 C 27 C
3,3"Dichlorobenzidine 91941 4.50E-01 |, _ S 015 C 130 C 14 C
1,4-Dichloro-2-butene 764410 ! 9.30E+00 H x 0.0011 C “
Dichlorodifluoromethane 75718 2.00E-01 1 571602 A ; X 390 N 410000 N 16000 N
1,1-Dichloroethane 75343 1.00E-01 H 1.43E-01 A X 810 N 200000 N 7800 N
1,2-Dichloroethane (EDC) . 107062 - 286E-03 E', 910E-02 1 910E-021 X . 58 630 C 740
1,1-Dichloroethylene 75354 9.00E-03 | . B.O0E-011 175E-011 x © 78 95 ¢ 11
1,2-Dichloroethylene {cis) , 156502 1.00E-02 H _ X , 708 20000 N 780
1,2-Dichloroethylene (trans) , 156605 2.00E-02 |’ % 100 3 41000 N - 1600 N
1,2-Dichloreethylene (mixture) , 540590 9.00E-03 H X _ 55 N 18000 N 700 N
2,4-Dichlorephenol 120832 3.00E-03 " o " S 110N 6100 N 1230 N
2,4-Dichlorophenoxyacelic Acid (2,4-D} 94757 1.00E-02 | Pox ' 708 20000 N 780 N
4-(2,4-Dichlorophenoxy)butyric Acid 94826 8.00E-03 | , 200 N 16000 N 630 N
1,2-Dichloropropane _ 78875 114E-03 1 6.80E-02 H x 58 840 C 94C
2,3-Dichlorapropanol 616239 3.00E-03 | _ 10 N 6100 N 230 N
1,3-Dichloropropene , 542756 3.00E-04 1 5.71E-03 1  175E-01 H 130501 H x 0077 C 330 C - 3rc
Dichlorves | _ 62737 5.00e-04 1 143E-04 1  2.90E-01 | 023 C 200 C 22¢C
Dicofol 115322 4.40E-01 W' 015 C 130 C 15C
Dicyclopentadiens , 77736 B.00E-02 H 5.71E-05 A - , X . 042 N 61000 N 2300 N
Dieldrin _ : 60571 5.00E-05 | 1.60E+01 1 1.61E+01 | . 0.0042 C 36 C 0.04 C
Diesel emissions 0 1.43E-03 | 52 N |
Dijethyl phthalate , 84662 8.00E-01 | , 20000 N 1000000 N 63000 N
Ciethylene glycol, monobutyl ether 112345 57TME-03 H , : 210 N

Diethylene glycol, monosthyl ether 111900 2.00E+00 H 73000 N 1000000 N 160000 N
Djethylforamide . 617845 1.10E-02H ! _ 400 N 22000 N 860 N
Di(2-ethylhexyl)adipate 103231 6.00E-01 | 1 20E-03 | © 4008 48000 C 530 C
Diethylstilbestrol _ 56531 ” 4.70E+03 H 0.000014 C 0.012C  0.00014 C
Difenzoquat (Avenge) : 43222486 8J00E-02 i 2000 N 160000 N 6300 N
Diflubenzuron ‘ 35367385 2.00E-02 1 730 N 41000 N 1600 N
1,1-Diffuoroethane’ 75376 14501 | y 600N /
Diisopropyl methylphosphonate (DIMP) 1445756 8.00E-02 | 2900 N 160000 N 6300 N
Dimethipin 55290647 2.00E-02 | 730 N 41000 N 1600 N
Dimethoate 60515 2.00E-04 | 7.3 N 410 N 16 N
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Sources:  1FIRIS HEHEAST ~ASHEAST alternate  W-Withdrawn from iRIS or HEAST { iBasis’ C=carcinogenic effects
P N=Noncarcinogenic effects

5=Was Virginia Groundwatey Quality Standards

]

3,3"Dimethoxybenzidine h 119904 , 1.40E-02 ¢ 48¢C 4100 G
Dimethylamine 124403 571E-06 W'’ 0.21 N ,
2,4-Dimethylaniline hydrochloride 21436964 5.80E-01 H 012 ¢ 98 ¢ 11C
2,4-Dimethylaniline 95681 , 7.50E-01 H 0.09 C 76 C 085C
N-N-Dimethylanifine 121697 2.00E-03 | : b 7aN 4100 N 160 N
3,3"-Dimethylbenzidine 119937 _ 9.20E+00 H 0.0073 C 6.2 C 0.069 C
N,N-Dimethylformamide 68122 1.00E-01 H 8.57E-03 | 3700 N 200000 N 7800 N
1,1-Dimethylhydrazine 57147 2 60E+00 W' 3.50E+00 W' 0.026 C 22C 0.25C
1,2-Dimethylhydrazine 540738 8.70E+01 W' 3.70E+01 W' 0.0018 C 15¢C 0.017 C
2,4-Dimethylpheno 105679 2.00E-02 | y 730 N 41000 N 1600 N
2,68-Dimethylphenol 576261 6.00E-04 1 _ 22N 1200 N 47 N
3,4-Dimethylphenol 95658 1.00E-03 | 37 N 2000 N 78 N
Dimethyl phthalate 131113 1.00E+01 H _ _ 370000 N, 1000000 N 780000 N
Dimethyl terephthalate 120616 1.00E-01 | _ : : I700N 200000 N 7800 N
1,2-Dinitrobenzene 528280 4,00E-04 H : 'I5N 820 N "3 N
1,3-Dinitrebenzene 99650 1.00E-04 | : , 37N 200 N 7.8 N
1,4-Dinitrobenzene 100254 4.00E-04 H \ 15 N 820 N 31N
4,6-Dinitre-o-cyclohexyl phenol 131885 2.00E-03 | : TIN 4100 N 160 N
2,4-Dinitrophenol 51285 2.00E-03 | . m 73 N 4100 N 160 N
Diniteotoluene mixture 0 , B.80E-01 0.099 C T 8dcC 0.84 C
2,4-Dinitrotaluene 121142 2.00E-03 | _ 73N 4100 N 160 N
2:6-Dinitrotoluene 606202 1.00E-03 H _ 37 N 2000 N 78 N
Dinoseb . 88857 1.00E-03 | _ 78 2000 N 78 N
di-n-Octyl phthalate 117840 2.00E-02 H 68 41000 N 1600 N
1,4-Dioxane 123911 , 1,10E-02 | , .. 81C 5200 C 58 C
Diphenamid 957617 3.00E-02 | , 100 N 61000 N 2300 N
Diphenylamine 122394 2,50E-02 | , 910 N 51000 N 2000 N
1,2-Diphenylhydrazine 122667 ! 8.00E-011  7.70E-01 0.084 C 2cC 0.8 C
Diquat - 85007 2.20E-03 | 20 8 4500 N 170 N
Direct black 38 1937377 _ 8.60E+00 H 0.0078 C 6.7 C 0.074 C
Direct biue 6 2602462 _ 8.10E+00 H 0.0083 C 71 ¢C 0.079 C
Direct brown 95 16071866 i 9.30E+00 H 0.0072 C 6.2 C 0.069 C
Disulfoton 298044 4.00E-05 | 15N 82 N 31N
1,4-Dithiane 505293 1.00E-02 | 370 N 20000 N 780 N
Diuron 330541 2.00E-03 | 73N 4100 N 160 N
Dodine 2439103 4.00E-03 | ‘ 150 N 8200 N 310 N
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{Sources: __m_m H=HEAST ~A=HEAST alternate 'W=Withdrawn from IRIS or HEAST : iBasis: G=carcinogenic effects

: E=EPA-NCEA Regional Support Eosm_o:m_ value uOEEmE,aoo:Bm:r N=Noncarcinogenic effects
S=West <=@5_m @S::assﬁm« D:m:c. Standards

arres

creserba

Endosulfan 115297 6.00E-03 | 220 N 12000 N 470 N
Endothall 145733 2.00E-02 | 100 8 41000 N 1600 N
Endrin 72208 3.00E-04 | , 28 610 N 23 N
Epichlorohydrin | 106898 2.00E-03 H 2.86E-041 9.90E-03 | . 4.20E-03 | 68C |, 5800C 65 C
1,2-Epoxybutane _ 106887 571E-03 | C210N

Ethephon (2-chloroethyl ﬁ:cmw:cac acid) 16672870 5.00E-03 ) 180 N 10000 N 390 N
Ethion 563122 5.00E-04 | " 18N 1000 N JON
2-Ethoxyethanol acetate 111159 3.00E-01 A _ 11000 N 610000 N 23000 N
2-Ethoxyethanol 110805 4.00E-01 H 5.71E-02 | 15000 N 820000 N 31000 N
Ethyl acrylate ! 140885 4.80E-02 H , 14C 1200 C 13¢C
EPTC (S-Ethyl a__:owézcomamsm,& 750944 2.50E-02 | 910 N 51000 N 2000 N
Ethyl acetate 141786 9.00F-01 | , 33000 N 1000000 N 70000 N
Ethylbenzene 100414 1.00E-01 1 2.86E-01 | X | 700 8 200000 N 7800 N
Ethylene cyanohydrin 109784 3.00E-01 H _ 11000 N 610000 N 23000 N
Ethylene diamine 107153 2.00E-02 H 730 2 41000 N 1600 N
Ethylene glycol : 107211 2.00E+00 | , 73000 N 1000000 N 160000 N
Ethylene glycel, monobutyl ether ) 111762 © 571E-03 H 210 N

Ethylene oxide 75218 1.02E+00 H 3.50E-01 H 0.066 C 56 C 0.63 C
Ethylene thiourea {(ETU) 96457 8.00e-05 | A.._wm-a_: H : 057 C - 480 C 54C
Ethyl ether - 60297 2,00E-01 | Co X 1200 N 410000 N 16000 N
Ethyl methacrylate 97632 9.00E-02 H 3300 N 180000 N 7000 N
Ethyl p-nitrophenyl phenylphosphorathioate 2104645 1,00E-05 | ! 037 N 20N 0.78 N
Ethylnitresourea 769739 1.40E+02 W' 0.00048 C 041 C 0.0046 C
Ethylphthalyl ethyl glycolate 84720 3.00E+00 | L 110000 N 1000000 N 230000 N
Express 10120 8,00E-03 | 200 N 16000 N 630 N
Fenamiphos 22224926 2)50E-04 1 91N 510N 20 N
Fluometuron 2164172 ,_._m_om-ow i 470 N 27000 N 1000 N
Fiuoride ' 7782414 6.00E-02 | 4000 5 120000 N 4700 N
Fluoridone 50756604 B8.00E-02 i 2900 N 160000 N 6300 N
Flurprimidol 56425913 2.00E-02 | 730 N 41000 N ;1600 N
Flutotanil 66332065 6.00E-02 1 2200 N 120000 N 4700 N
Fluvalinate 69409945 1.00E-02 1. , 3(0N 20000 N 780N
Folpet 133073 1.00E-01 1 3.50E-03 | 19C 16000 C L 180 C
Fomesafen 72178020 1.90E-01 | 035 C 300 C 34 C
Fonofos 944229 2.00E-03 | 73N 4100 N 160 N
Formaldehyde 50000 2.00E-01 | 4.55F-02 | 7300 N 410000 N 16000 N
Formic Acid 64186 2.00E+00 H 73000 N 1000000 N 160000 N

Page 8




{Sources:  I=IRIS  H=HEAST ~A=HEAST alternate

W=Withdrawn from IRIS or HEAST ™

mumv>.zo_m> mmcmczm_..mmm.cc: provisional value OHOEﬂ. EPA aoocanﬂ.w......................m

Foselyl-a

Furan

Furazolidonle

Furfural

Furium

Furmecyclox
Glufosinate-ammonium
Glycidaldehyde

Glyphosate

Haloxyfop-methyl

Harmony

HCH (alpha)

HCH (beta)

HCH (gamma) Lindane
HCH-technical

Heptachlor

Heptachlor epoxide
Hexabremobenzene
Hexachlorobenzene
Hexachlorobutadiene
Hexachlorocyclopentadiene
Hexachlorodibenzo-p-dioxin 33:6
Hexachloroethane
Hexachlorophene
Hexahydro-1,3,5-trinitro-1,3,5-triazine
1,6-Hexamethylena diisocyanate
n-Hexane

Hexazinone . |
Hydrazine, hydrazine sulfate
Hydrogen chioride
Hydrogen sulfide
Hydroquinone

imazalil

Imazaquin

Iprodione

fron

Isobutanol

39148248 woo_L 00 |

110009
67468
98011

531828

60568050
77182822
765344
1071836
69806402
9277243

319846

319857
58899

608731
76448

1024573
8781

118743
87683
77474

19406743
677N
70304

121824

822060

110543

51236042
302012
7647010
7783064
123319
36554440
81336377
36734197

7439896
78831

1.00E-03 !

3,00E-03 |

4.00E-04 1
4.00E-04 |
1.00E-01 |
5,00E-05 |
1.30E-02 |

3.00E-04 |

5.00E-04 |
1.30E-05 |
2,00E-03 1
8.00E-04 1
2.00E-04 H
7.00E-03 |

1,00E-03 |
3.00E-04 |
3,00E-03 |

6.00E-02 H
3.30E-02 |

3.00E-03 |
4.00E-02 H
1,30E-02 !
2 50F-01 |
4.00E-02 |

3.00E-01 E!

3.00E-01 |

3.80E+00 H
1.43E-02 A
5.00E+01 H
. 3.00E-02 |
JH6E04H
6.30E+00 |
1.80E+00 |
1.30E+00 H
1,80E+00 |
4,50E+00 1
9,10E+00 |
1,60E+00: |
7.80E-02 |
2.00E-05 H
_ 6.20E+03 |
1.40E-02 |
1.10E-01 |
2 86E-06 | _
571E-02 | |
- 3005400 |
5.71E-03 1 '
2 85E-04 |
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6.30E+00 |
1.80E+0Q |

1.79E+00 |
4.55E+00 |
9.10E+00 |

1.61E+00 1
7.70E-02 |

4 556403 |
1.40E-02 |

1.71E+01 |

b A A S - S

X

wmm_m " Ccarcinogenic effects
: N=Noncarolnogenic effects
S=West 56__,__@ owocsaémﬁmq D:m_é Standards

110000 N
37 N
0.018 G
110N
coo._w C
22¢C

15 N

15 N

700 S

1.8 N

470 N
0.011 C
0,037 C
025
0.037 G
048
028

12 N

18

0.14 C
60 S
0.000011 C
075 C
11N
061 C
0.10 N
350 N
1200 N
0.022 C
210 N
110 N
1500 N
470 N
9100 N
1500 N
11000 N
1800 N

O P

AOooooo Z
2000 N
15 C
6100 N
11¢C
1900 C
820 N
820 N
200000 N
100 N
27000 N
9.1C

3z O_

44 C
32C

13 C
63C
4100 N
6 C
730 C
14000 N
0.0092 C
4100 C
610N
50C

120000 N
mﬁooo N
19 C

6100 N
82000 N
27000 N
510000 N

82000 N
610000 N
610000 N

230000 N
78 N
017 C
230 N
0.013 C
21-C

31 N
31N
7800 N
39N
1000 N
.0.1C
.35 C
0.49 C
0.35C
014 C
007 C
160 N
04cC
82cC
550 N
0.0001 C
46 C

23 N
58 C

4700 N
2600 N
021 C

230 N
3100 N
1600 N
20000 N

3100 N
23000 N
23000 N



.l

Sources:  IFIRIS  HEHEAST “A=HEAST alternate  W=Withdrawn from IRIS or HEAST ©  iBasis: C=carcinogenic effects
E=EPA-NCEA Regjonal Support provisional value _0=Other EPA documents. ¢ ¢ N=Noncarcinogenic effects
: S=West Virginia Groundwater Quality Standards

w
i
i

ki

Conta Xl T ; ] (g

_mcn:oqo:m 78591 9.50E-04 | 1cC 60000 C 670 C
*mcuqoﬁm=: 33820530 1.50E-02 | . 550 N 31000 N 1200 N
isopropyl methy!l phosphonic acid 1832548 1.00E-011 . 3700 N 200000 N 7800 N
Isoxaban 82558507 5,00E-021 _ 1800 N 100000 N 3900 N
Kepone 143500 1.80E+01 E' 0.0037 C 32C 0.035 C
Lactofen 77501634 2.00E-03 | . 73N 4100 N 160 N
Lead 7439-92-1 w , _ 158 1000 R 400 R?
Linuron 330552 2.00E-03 | AN ' 4100 N 160 N
Lithium 7439932 2.00k-02 E' 730N 41000 N 1600 N
Londax , 83056996 2.00E-(1 | ” 7300 N 410000 N 16000 N
Malathion ’ 121755 2.00E-02 | 730 N 41000 z 1600 N
Maleic anhydride 108316 1,00E-01 | : 3700 N 200000 N 7800 N
Malsic hydrazide 123331 5.00E-01 | ) 18000 N 1000000 N 39000 N
Malononitrile P 109773 2.00E-05 H , 073 N 41N 16N
Mancozeb 8018017 3.00E-02 H _ 1100 N 61000 N 2300 N
Maneb , 12427382 5.00:-03 ) 180 N 16000 N 390 N
**Manganese and compounds 7439965 230E-021  1.43e05 | B4ON 47000 N 1800 N
Mephosfolan 950107 9.00E-05 H , ’ ' 33N 180 N 7N
Mepiquat ohloride 24307264 3.00E-02 1 , 1100 N 61000 N 2300 N
Mercuric chloride _ 7487947 3.00E-04 | _ _ TN 610N 23N
Mercury (inorganic) 7430976 3.00E-04 H 8.57E-05 H 2s 610 N 23N
Mercury (methyi) 22967926 1.00E-04 | 37N 200 N 78N
Merphos 150505 3.00F-05 ) : 1IN 61N 23N
Merphos oxide _ 78488 3.00E-05 | _ LN 61 N 23N
Metalaxyl 57837191 6.00E-02 i _ 2200 N 120000 N 4700 N
Methacrylonitrile : 126987 1.00E-04 |  2.00E-04 A 37N 200 N 78N
Mefhamidophos 10265926 5.00E-05 | 1.8 N 100 N 3.9 N
Methano! 67561 5.00C-01 | , _ 18000 N 1000000 N 39000 N
Methidathion 950378 1.00E-03 | 37N 2000 N /8N
Methomyl _ 16752775 2.50E-02 | , 910 N 51000 N 2000 N
Methoxychtor 72435 5.00E-03 | L , 40S 10000 N 390 N
Migmaoxvi:m:o__ acetate 110496 2.00E-03 A _ _ 73 N 4100 N 160 N
2-Methoxyethanol 109864 1.00E-03 H 5.71E-03 | “ ‘ 37 N 2000 N 78 N
2-Methoxy-5-nitroaniline 99592 4.60E-02 H 1.5C 4200 C 14 C
Methyl acetate 79209 1.00E+00 H , 37000 N 1000000 N 78000 N
Methyl acrylate 96333 3.00E-02 A 1100 N 61000 N 2300 N
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iSources:  IFIRIS H=HEAST ~A=HEAST alternate  W=Withdrawn from IRIS or HEAST | iBasis: C=carcinogenic effects
E=EPA-NCEA Regional Support provisional value O=Other EPA dacuments. N=Noncarcinogenic effects

1 A ki 1 QAN SRl 194 i K RitELE S
2-Methyianiline hydrochloride 636215 1.80C-01 H 037 G 35¢C
2-Mathylaniline 95534 2.40E-01 H , 0,26 G 27C
Methyl chlorocarbonate 79221 1.00E+00 W' : L 37000 N 1000000 N 78000 N
4-(2-Methyl-4-chlorophenoxy) butyric acid 94815 1,00E-021 C - 370N 20000 N © 7BON
Z-Methyl-4-chlorophenoxyacetic acid 24746 5,00E-041 . i8 N 1000 N 39N
2-{2-Methyl-14-chlorophenoxy)propionic acid 93652 1.00E-03 | 37N 2000 N 78 N
Methylcyclohexane 108872 8.57E-01 H : 31000 N i
Methylene bromide | , 74953 1,00E-02 A- _ ” x 61N 20000 N 780 N
Methylene chloride . 75092 6.00E-02 _ 8.67E-01 H  7.506-03 | 1.64E-03 1 x 58 7600 G I 85C
4,4'Methylene bis(2-chloroaniline) 101144 7.00E-04 H 1.306-01 H  1.306-01 H 052 C 440 C 48 C
4,4'Methylenebisbenzeneamine _ 104779 . 250E-01 W 027 C 230 C 26 C
4,4 Methylene bis{N,N-dimethylaniline 101611 , 4.60E-02 1 1.5C 1200 ¢ 14 C
4,4-Methylenediphenyl isocyanate 101688 | B, 71E-06 | X 0.035 N
Methyl ethyl ketone 78933 6.00E-01 1 N 2.86E-01 | X 1900 N 1000000 N 47000 N
Methy) hydrazine _ 60344 . 1,10E+00 W! 0.061 G 52 C 0.58 C
Methyl isobulyl ketone 108101 8.00E-02 H 2.20E-02 A 2900 N 160000 N 6300 N
Methy) methacrylate _ 80626 8.00E-02 H m 2000 N 160000 N 16300 N
2-Methyl-5-nitroaniline 99558 , S 3.30E-02 H 2C 1700 C 1M9C
Methyl parathion : 298000 2.50E-04 [ _ 91N 510 N 20N
2-Methylphenal (o-cresof) 95487 5.00E-02 | 1800 N 100000 N 3900 N
3-Methylphenol (m-cresol) 103394 5.00E-02 | ' 1800 N 100000 N 3900 N
4-Methylphenol (p-cresal} - 106445 5:00E-03 H- v 180N 10000 N . 390 N
Methyl styrene (mixture) 25013154 6,00E-03 A 1.14E-02 A X 60 N 12000 N ; 470N
Methyl styrene {(alpha) , 98839 7.00E-02 A _ , X 430 N 140000 N 5500 N
Methy! tertbutyl ether (MTBE) 1634044 500E-03 E' B57E-011 X 180 N 10000 N 390 N
Metolaclor {Dual) 51218452 1:50E-01 H 5500 N 310000 N 12000 N
Metribuzin . _ 21087649 2.50£-02 1 910 N 51000 N 2000 M
Mirex 2385855 2,00E-04 | 1.80E+00 W' 0.037 C 32¢C 035 C
Molinate _ 2212671 2.00E-03 | 73N 4100 N 160 N
Molybdenum 7439987 5.00E-03 | . 180N 10000 N 390 N
Maonechioramine 10598903 1.00E-01 1 3700 N 200000 N 7800 N
Naled . 300765 2.00E-03 | 73N 4100 N 160 N
2-Naphthylamine 91598 | 1.30e+02 E' 0.00052 C 0.44 C 0.0048 C
Napropamide , 15290097 1.00E-01 | 3700 N 200000 N 7800 N
Nickel and compounds 7440020 2.00E-02 | 100 8 41000 N 1600 N
Nitrapyrin 1920824 1.50E-03 W' 55 N 3100 N 120 N
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{Sources:

hrineais

Nitrate
Nitric oxide
Nitrite
2-Nitroaniline
3-Nitroaniline
4-Nitroaniline
Nitrobenzene
Nitrofurantoin
Nitrofurazone
Nitrogen dioxide
Nitroguanidine
4-Nitrophenol
2-Nitropropane
N-Nitrosodi-n-butylamine _
N-Nitrosodiethanolamine
N-Nitrosodiethylamine
N-Nitrosodimethylamine
N-Nitrosodiphenylamine

N-Nitroso di-n-propylamine
N-Nitroso-N- Sm#:g__ﬂ:v._m_:_:m
N-Nitrosopyrrolidine ;
m-Nitrotoluepe i
o-Nitrotoluene

p-Nitrotoluene I _
Noyfiurazon - ,

NuStar

Octabromodiphenyl ether
Octahydro-1357-tetranitro-1357-tetrazocine
Oﬂm323._3_8383953_%

Oryzalin
Oxadiazon
Oxamyl
Oxyfluorfen
Paclobutrazo}
Paraquat
Parathion

14797558
10102439
14797650
' 8B744
99092
100016
98953
67209
59870
10102440
556887
100027
79469
924163
1116547
55185
62759
86306
621647
10595956
930552
99081
88722
99990
27314132
85509199
32536520
2691410
152169
19044883
19666309
23135220
42874033
76738620
1910425
56382

ok
1.60E+00
1.00E-01 W'

1.00E-01 |

6,00E-05 W' 5. 71E-05 H
3.00E-03 O
3,00E-03 O
5:00E-04 |
7.00E-02 H

57T1E-04 A

1.00E+00 W'
1.00E-01 |
6.206-02 O
57T1E-03 |

1.00E-02 H
1.00E-02 H
1'00E-02 H
4,00E-02 |
7.00E-04 |
3.00E-03 |
5.00E-02 |
2.00E-03 H
5.00E-02 |
5.00E-03 |
2:50E-02 |
3.006-03 |
1.30E-02 |
4.50E-03 |
6.00E-03 H

I=IRIS  H=HEAST >fzm>m4 m:gﬁm,m E;E;:%méz from _z_m or Im>m4
E=EPA-NCEA Regional Support provisional value O-=Other EPA documents.

1.50E+00 H

5.40E+00 |
2.80E+00 |
150E+02 |
5.10E+01 |
4.90E-03 |
7.00E+00 |
2.20E+01 |
2.10E+00 |
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iBasis

: nnoma_:cmmsa effects

ZQ:nmS_:omm:_o effects

10000 S

3700 N

, , 1000 S
22N

. 110N
110 N

X 34N
2600 N

0.045 C

37000 N

3700 N

2300 N

210 N

0012z C

0.024 C

0.00045 C
0.0013 C

14 C

0.0096 C

0.0031 C

0.032 C

X 61N
61 N
X 61N
1500 N

26 N

110 N

1800 N

73 N

1800 N

180 N

2005

110N

470 N

160 N

220 N

9.40E+00 H

9.40E+00 H
5.60E+00 |

1.51E+02 1
4.90E+01 |

2.13E+00 |

>

Sooooo N
200000 N
200000 N
120 N

6100 N

6100 N

1000 N
140000 N

38 C

1000000 N
200000 N
130000 N

1C
20¢
0.38 C
116
12000 C
82C

26 C

27 C
20000 N
20000 N
20000 N
82000 N
1400 N
6100 N
100000 N
4100 N
100000 N
10000 N
51000 N
6100 N
27000 N
9200 N
12000 N

L_woooo N
7800 N
7800 N

47N
230 N
230N
39N
5500 N
043 C
78000 N
7800 N

4800 N

012 C
0.23 C
0.0043 C
0.013 C
130 C
0.001 C
0029 C
03C
780 N
780 N
780 N
3100 N
55 N
230 N
3900 N
160 N
3900 N
390 N
2000 N
230 N
1000 N
350 N
470 N




[T

iSources: 1=IRIS  H=HEAST ~A=HEAST alternate

LS

S

.,Eué_im.q.wﬁm from

L
Pebulate
Pendimethalin
Pentabromeo-6-chloro cyclohexane
Pentabromodiphenyl ether
Pentachtorobenzene
Pentachloronitrobenzene
Pentachlorophenol
Permethrin
Phenmedipham
Phenol
m-Phenylenediamine
p-Phenylenediamine
Phenylmercuric acetate
2-Phenylphenol
Phorate
Phosmet
Fhosphine
Phosphoric acld
Phosphorus (white)
p-Phthalic acid
Phthalic anhydride &
Picloram
Piriniphos-methyl _
Polybrominated biphenyls
Polychlorinated biphenyls (PCBs}
Araclor 1016
Araclor 1254
Polychlorinated terphenyls (PCTs),
Polynuclear aromatic hydrocarbons
Acenaphthene
Anthracene
Benz[a]anthracene
Benzo{b}fluoranthene
Benzo[K]{luoranthene
Benzo[a]pyrene
Carbazole

1114712
40487421
87843
32534819
608935
82688
87865
52645531
13664634
108952
108452
106503
62364
90437
208022
732116
7803512
7664382
7723140
100210
85449
1918021
29232937
0
1336363
12674112
11097691
0

0

83329
120127
56553
205992
207089

50328
86748

kgt
500602 H
4.00E-02 |

M.o_om.@m I
8.00E-04 |
3,00E-03 |
3.00E-021
5.00E-02 1

2.50E-01 1

6.00E-01 |
6.00E-03 |
1.006-01 H
8.00E-05 |

2:00E-04 H
2.00E-02 I
3.00E-04 |

2.00E-05 |
1.00E+G0 H
2.00E+00 |
7,00E-02 |
1.00E-02 |
7,00E-06 H

7.00E-05 4
2,00E-05 |

G.00E-02 |
3.00E-01 |

8.57E-05 1
2.86E-03 |

343602 H

_Z_mo_.__mb,w,_. |

L 230E-02 H

2.60E-01 H
1,20E-01 } |

1.94E-03- H

8/90E+00 H
7.70E+00 |

4.50E+00 E!

7.30E-01 F!
7.30E-01 E'
7.30E-02 £
7.30E+00 |

2,00E-02 H
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‘Basis . C=cardinogenic effects
N=Noncarcinogenic effects
S=West Virginia Groundwater Quality Standards

6.10E-01 E'
6.10E-01 E'
6.10E-02 E'
6.10E+00 W'

1800 N
1500 N
29 C

73N

49 N
X 0.041 C
18
1800 N
g100 N
22000 N
220 N
6900 N
20 N

35 |

7.3 zW
730 N
11N
100 N
0.73 N
37000 N
73000 N
500 S
370N
0'0076 C
058§
26N
0.73 N

0.016 C

o4

2200 N
11000 N
0,092 C
0.092 C
092 C
0.200 8

34C

100000 N
82000 N
2500 C
4100 N
1600 N
220 C
480 O
100000 N
510000 N
1000000 N
12000 N
390000 N
160 N
30000 C
410 N
41000 N
610 z

41 N
1000000 N
1000000 N

140000 N
20000 N
6.4C
174 C
140 N
"41 N

13 C

120000 N
610000 N
78 C

78 C
780 C

78 C
2000 C

20000 N

47000 N
470 N,
15000- N
6.3 N
330 C
16'N
1600 N
23 N

16N
78000 N
160000 N
5500 N
780 N
0.072 C
0.083 C
55N
48 N
0.44 C

4700 N
23000 N

088 C
0.88 C
88cC

0.088 C
32C




U T T Tt TS

rirrsarab o e sy

mmocsmmm EIRIS THEHEAST  ASHEAST alternate W=Withdrawn from IRIS or HEAST ) mmmm._m “.‘;m_‘n‘nmqo._sommm.mm.mmmmm...
i E=EPA-NCEA Regional Suppott provisional value O=Other EPA documents. N=Noncarcinogenic effects !

S=West Virginia Groundwater Quality Standards
Risk:B

ontamitan igikgidi e K { dlkg
Chrysene 218019 7.30E-03 ' 6.10E-03 E' 9.2 C 7800 C 88 C
Dibenz[ahjanthracene 53703 _ 7.30E+00 E' 6.10E+00 E' 0.0092 C 780 0.088'C
Fluoranthene _ 206440 4.00E-02 | , , 1500 N 82000 N 3100 N
Fluorene 86737 4.00E-02 | 1500 N 82000 N 3100 N
Indeno[1,2,3-cd]pyrene 193395 o 7.30E-01 ' 6.10F-01 E' 0.002 C 78 Q 088 C
Naphthalene 91203 4.00E-02 W' : 1500 N 82000 N 3100 N
Pyrene 129000 3.00E-02 | 1100 N 61000 N 2300 N
Prochloraz " 67747095 9.00£-03 | 1.50E-01 | 0.45 C ' 380 C 43C
Profluralin , 26399360 6.00E-03 H _ R 220 N 12000 N 470 N
Prometon 1610180 1.50E-02 | , , 550 N 31000 N 1200 N
Prometryn . 7287196 4,00E-03 | 150 N 8200 N 30N
Pronamide , 23950585 7.50E-02 | 2700 N 150000 N 5900 N
Propachlor 1918167 1.30E-02 | : , _ 470 N 27000 N 1000 N
Propanil : 709988 5.00E-03 |1 _ 180 N 10000 N 390 N
Propargite _, 2312358 2.00E-02 | _ 730N 41000 N 1600 N
Propargyl alcohol 107197 2.00E-03 | . : _ 73N 4100 N 160
Propazine _ 139402 2.006-02 1 _ 730 N 41000 N 1600
Propham 122429 2.00E-02 | 730 N 41000 N 1600
Propiconazole 60207901 1.308-02 1 _ 470 N 27000 N 1000 N
Propylene glycol 57666 2.00E+01 r 730000 N 1000000 N 1000000 N
Propylene glycol, monoethyl ether 52126638 7.00E-01 H L 26000 N 1000000 N 55000 N
Propylene glycol, manomethyl ether 1107982 7,00E-01 H 5.71E-01 | 26000 N 1000000 N 55000 N
Propylene oxide ' 75569 © BSTE031  240E-011  1.29F-02 | 028 C 240 C 27¢C
Pursuit 81335775 2.50L-01 | _ 9100 N 510000 N 20000 N
Pydrin 51630581 2,50E-02 ! . 910N 51000 N 2000 N
Pyridine 110861 1.00E-03 | _ 37N 2000 N 78 N
Quinalphos 13593038 5,00E-04 18N 1000 N 39N
Quinoline 01225 1.206401 H 0.0056 C 5¢C 0.053 C
Resmethrin 10463868 3.00E-02 | 1100 N 61000 N 2300 N
Rennel 299843 5.00E-02 H 1800 N 100000 N 3900 N
Rotenone 83794 4.00E-03 | S 150 N 8200 N 310 N
Savey : 78587050 2.50E-02 | , 910 N 51000 N 2000 N
Selenious Acid 7783008 5.00E-03 1 _ 180 N 10000 N 390 N
Selenium 7762492 5.00E-03 | 50 S 10000 N 390 N
Selenourea’ 630104 500E-03 H 180 N 10000 N 390 N
Sethoxydim 74051802 9.00E-02 | 3300 N 180000 N 7000 N
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1

Sources:

Tadarrrane

I4IRIS  H=HEAST  A=HEAST alternate
e EZEPA-NCEA Regional Support provisional value  O=Other EPA documents.

W=Withdrawn from IRIS or HEAST

Silver and compounds
Simazine ,
Sodium azide \
Sodium diethyldithiocarbamate
Sodium fluoroacetate N
Sodium metavanadate
Strontium, stable

Strychnine

Styrene

Systhane !
2,3,7,8-TCDD (dioxin)
Tebuthiuron

Temephos

Terbacil

Terbufos

Terbulryn W
1,2,4,5-Tetrachlorobenzene ,
1,1,1,2-Tetrachloroethane
1,1,2,2-Telrachloroethane
Tetrachloroethylene (PCE)
2,3,4,6-Tetrachlorophenol
p.a,a,a-Tetrachlorotoluene
Tetrachlorovinphos
Tetraethyldithiopyrophosphate
Tetraethyl lead , |
1,1,1,2-Tetraftuoroethane

Thallic oxide |
.:E:?B v
Thallium acetate
Thallium carbonate
Thallium chioride “
Thallium nitrate . . .
Thallium selenite

Thallium sulfate

Thiobencarb
2-(Thiocyanomethylthio)-benzothiazole

7440224
122349
26628228
148185
62748
13718266
7440246
57249
100425
86671890
1746016
34014181
3383968
5902512
13071799
886500
95943
630206
79345
127184
58902
5216251
961115
3680245
78002
811972
1314325
, 0
563688
6533739
7791120
10102451
12039520
7446186
28249776
21564170

kgl
5.00E-03 |
5,00E-03 |
4,00E-03 |
3.00E-02 1
2.00-05 |
1.00E-03 H
6:.00E-01
3.006-04 |
N__o_om-ol_ I
2.50E-02 |

2. 86E-M

7.00E-02 |
2,00E-02 H
1.30E-02 1 o
2.50E-05 H
1.00E-03 |
3.00E-04 |
3.00E-02 |

1.00E-02 1
3.00E-02 |

3.00E-02 |
5,00E-04 |
1.00E-07 |
| 2.29E+01
7.00E-05 W'

9.00E-05 |
8.00E-05 |
8.00E-05 |
9.00E-05 |,
9.00E-05 W'
8.00E-05
1.00E-02 |
3.006-02 H

1.20E-01 H

270E-01 H

1.66E+05 H

;

' 2.60E-02 |
2.00E-01 |
5.20E-02 E!

2.00E+01 H
2.40E-02 H
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Jasis . G=carcinogenic effects
N=Noncarcinogenic effects

S=Wesl Virginia Groundwater Qualily Standards

' X

1.16E+05 H

2.59E-02 |
2.03E-01 1

2 03E-03 E

®om o ox X

=

180 N
48
150 N

025 C
073 N
37N
22000 N
11 N
100 8
MO N
0.000005 S
L2600 N
730 N
470 N
091 N
37.00 N
18 N
041 C
0.052 C
58
1100 N
0.00053 C
28¢C

18 N
0.0037 N
140000 N
26 N
28
33N
29N
29N
33N
33N
29N
370 N
1100 N

g

10000 N 390 N
480 C 53¢
8200 N 310 N
210 C 24 C
AN 16 N
2000 N 78 N
1000000 N 47000 N
610 N 23 N
410000 N 16000 N
51000 N 2000 N
0.00037 C  0.0000041 C
140000 N 5500 N
41000 N 1600 N
27000 N 1000 N
51 N 2N
2000 N 78 N
610 N 23 N
2200 C 25 C
200 C 32C
1100 C 12C
61000 N 2300 N
29¢C 0.032 C
2400 C 27 C
1000 N 39 N
0.2 N 0.0078 N
140 N 55 N
180 N 7N
160 N 63N
160 N 63N
180 N TN
180 N 7N
160 N 63 N
20000 N 780 N
61000 N 2300 N




fSources:  IFIRIS HEHEAST ~A=HEAST alternate
: _E=EPA-NCFA Regional Support provisional value O=Other EPA documents.

Creeb i

Thiofanox
Thiophanate-methyl

Thiram

Tin and compounds

Toluene B

Toluene-2 4-diamine
Toluene-2,5-diamine
Toluene-2,6-diamine

p-Toluidine

Toxaphene

Tralomethrin

Triallate

Triasulfuron
1.2.4-Tribromobenzene

Tributyltin oxide (TBTO)
2,4,6-Trichleroaniline hydrechloride
2,4,68-Trichloreaniline
1,2,4-Trichlorobenzene
**1,1,1-Trichloroethane
1,1,2-Trichloroethane
Trichloroethylens (TCE)
Trichlorofluoromethane
2,4,5-Trichtorophenol
2,4,6-Trichlorophenol
2,4,5-Trichlorophenoxyacetic acid
2-{2,4,5-Trichlorophenoxy)propionic acid
1,1,2-Trichloropropane
1,2,3-Trichloropropane
1,2,3-Trichloropropene
1,1,2-Trichloro-1,2,2- trifluoroethane
Tridiphane

Triethylamine '

Trifluralin :

1,2,4-Trimethylbenzene
1,3.5-Trimethylbenzene

Trimethyl phosphate

38196184
23564058
137268

0

108883
95807
95705
823405
106490
8001352
66841256
2303175
82007505
615543
56350
33663502
634935
120821
71556
79005
79016
75694
95954
88062
93765
93721
598776
96184
96195
7613
58138082
121448
1582098

95636
108678
512561

1
3.00E-04 H
8.006-02 | '
5.00E-03 |
6.00£-01 H
2.00E-01 |

6.00E-01 H
2.00E-01 H

750E-03 |
1,30E-02 |
1.00E-02 |
5:00E-03 |
3.00E-05 |

1.00E-02 |
3,506-02 E!
4,00E-03 |
6.00E-03 E
3,00E-01 |
1,00E-01 |

1.00E-02 |
8,00E-03 |
5.00E-03 |
6J00E-03 |
5.00E-03 H
3,00E+01 |
3.00E-03 |

7.50E-03 |
5.00e-02 E'
5.00e-02 E'

1.14E-01 | , X
| 3.20E+00 H
1.90E-01 H
140E+00 | 1.12E+00 |
e
, "
v 2.90E-02 H
3.40E-02 H _
57e02H . X
2.86E-01 W' X
570E-02 1 560E-021 X
 110E-02 W' 6.006-03 E' x
2.00E-01 A X
110602 1. 1.09E-02 |
_
. x,
7100400 | X
! X
8.57E+00 H h x
2.00E-03 | ,
7.70E-03 |
, X
| X
3.70E-02 H
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asis ; C=carcinagenic effects
N=Noncarcinogenic effects

11 N
2900 N
180 N
22000 N
1000 5
0021 C
22000 N
7300 N
0.35 C
3,8

270°N

470 N
JTON

30N

11N
123¢C
2C
708
200 S
58
59
1300 N
3700 N
61C
JI0N
50 8
30N
0.0015 C
30N
50000 N
110 N
73 N
87 ¢C
300 N
300 N
18 C

160000 N
10000 N
1000000 N
410000 N
18 C
1000000 N
410000 N
300 C

52 G
15000 N
27000 N
20000 N

10000 N

81N
2000 C
1700 C
20000 N

72000 N

1000 G

52000 ©
610000 N
200000 N
5200 G
20000 N
16000 N
10000 N
8.2 C
10000 N
1000000 N

6100 N

7400 C
100000 N
100000 N

1500 C

47000 N
16000 N
34 C
058 C
590 N
1000 N
780 N
390 N
2N
2C
19¢C
780 N
2700 N
1t G

58 C
23000 N
7800 N
58 C
780 N
630 N
390 N
0log1 @
390 N
1000000 N
230 N

83C
3900 N

3900 N
17 C




ources:

i=IRIS  H=HEAST ~ASHEAST allernate
i ... EEEPA-NCEA Regional Support provisional value  O=Other EPA documents.

“W-Withdrawn from IRIS or HEAST

"C=carcinogenic effects
N=Noncarcinogenic effects

4 m. 5 .E:_:owmﬁmm:m 99354 5.00E-05 | 1.8 N 100 N
Trinitrophenylmethyinitramine 479458 1,00E-02 H 370N 20000 N
2,4,6-Trinitrotoluene 118967 5.00E-04 | 3.00E-02 | 22C 1900 C

Uranium (soluble salis) 7440611 3,00E-03 | _ 110 N 6100 N

Vanadiumn 7440622 7.00E-03 H 260 N 14000 N

Vanadium pentoxide 1314621 9.00E-03 | 330 N 18000 N 700 N
Vanadium sulfate 36907423 2,00E-02 H 730 N 41000 N 1600 N
Vernam 1929777 1.00E-03 | 37 N 2000 N 78'N
Vinclozolin 50471448 2 50E-02 | 910 N 61000 N 2000 N
Vinyl acetate 108054 1.00E+00 H 5.71E-02 | 37000 N 1000000 N 78000 N
Vinyl bromide 593602 - B.57E-04 | _ .x 52N

Viny! chloride 75014 1,90E+00 H. 3.00E-01 H x 28 30 C 0.34 C
Warfarin 81812 3.00E-04 | _ ! | 11N 610 N 23N
m-Xylene - 1.08E+05 2.00E+00 H  2.00E-01 W' A , X. 1400 N 1000000 N ~160000:N
o-Xylene 9;55E+04 2.00E+00 H 2.00E-01 W' ' , X 1400 N 1000000 N | 160000 N
p-Xylene 1.06E+05 8.57E-02 W' X 520 N _

Xylene (mixed) 1.33E+06 2.00E+00 1 nX 10000 8 1000000 N 160000 N
Zinc 7.44E+06  3.00E-01 | _ 11000 N 610000 N 23000 N
Zinc phosphide 1.31E+06  3.00E-04 | 11N 610'N 23N
Zineb 1.21E+07 5.00E-02 | 1800 N 3887: 3900 N

Except where noted, all concentrations were abtained from USEPA Region ___ Risk Based Concentration Table Ec_z 1996). The toxlcity Eo_ca Emmmima in this table
may be modified for use in the development of uniform or site-specific standards.

These concantrations shall be applied where the soil ingestion pathway is the major contributor to risks identified in the site assessment. I other exposure pathways
are identlified, the acceptable cancentrations shall be determined only in consultation with the Director, considering all exposure pathways, m_a all other requirements
of the Sm:_m:ozm Ioim<2 833_2_0: of free an:ﬂ m:m__ be required. . , A

'Used at the a_moazo: of the WVDEP
ZIndustrial risk based concentrations for carcinogens were multiplied by 10'to yield a concentration based on 1 x 107 risk

R Value used In: "Interim Guidance on Screening Levels for Hazardous Substances Discovered During Site Asssessments Under the Delaware Hazardous Substance
Cleanup Act." -Delaware DNREC, October 1995 and Connecticut "Remediation Standard Regulations.” 22a-133k-3, December, 1995, :

 July 1994

-5

R?'Revised Interim Soil Lead Guidance for GERCLA Sites and RCRA Corrective Action Facilifies.” USEPA OSWER Directive # 93554-12
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Transcript on public hearing for 60CSR3
Voluntary Remediation and Redevelopment
Hearing was held on January 29, 1997

Brian Farkas: Good evening. My name is Brian Farkas and [ am the public information
officer for the Division of Envircnmental Protection.

We are here this evening in Nitre, West Virginia, to discuss a proposad rule dealing
with the Voluntary Remediation and Redevelcpment Act

Sitting at the table to my right, your left, is Ken Ellison, who is the Deputy Chief of
the Office of Waste Management, This rule is being promulgated by the Office of Waste
Management.

Tonight's public meeting ends the comment period on this rule. It was advertised 30
days ago. It was advertised in DEP's inDEPth newsletter and we also send a news release to
all media across the state of West Virginia,

The rule is 60-CSR-3, Voluntarv Remediation and Redevelopment Act. It is autherized
under West Virginia Code, Chapter 22-22-1, which is the Voluntary Remediation and
Redevelopment Act. The summary of the rule is The voluntary Remediation and
Redevelopment Rule establishes requirements for establishing and administrative program for
both brownfields revitalization and voluntary remediation, including application procedures;
establishes procedurss for licensure of remediation specialists; establishes procedures for
community notification and involvement; establishes protoccl for conducting risk assessments
and establishing risk-based standards, esiablishes risk-based standards: establishes the
development of guidance documenis for chemical and site specific information; and
establishes forms and procadures for voluntary remedation agreements, certificare completion |
and land use covenants.

We'll operate tonight's hearing in three phases. I've just gone through the first phase,
which 1s an introduction of the rule and a summary of the rule, Phase 2 is we will open the
micrephone for comments from the audience. At the conclusion of that phase, we will clese
the formal part of the hearing, then open is up for questions and answers from the audience.

Very briefly, this rule was developed... it's actually a unique way. It Is the first time in
the Divisien's history, of courss the Division is only four vears old, that the agency actually
went out to those people whe might be affected by this rule and asked them to work with the
agency in developing the rule.

So, for the past six months, there has been a committee of 20-plus people who have
met regularly, at times it seemed every other day, and they drafted all the provisions that vou
have before you in this rule.




And for that, the Division thanks everybody who worked on the committee,

When we close the hearing, Ken Ellison, who again 1s the deputy chief of the Office
of Waste Management, will be available to answer any questions and explain what the next
step is with this rule.

And with that, we will go to the comment section,

This is the sheet I use to take comments. If you would like to make a comment and
havern't signed this sheet. it's ar the front door.

And, Brenda Harper has requested time to speak.

Brenda Harper: The Manufacturers Association will be submitting both written and
oral comments.

First of all, the Manufacturers Association is encouraged and pleased by the process
that DEP has established in the consensus building, rule-making model. And we hope that this
model is repeated again and again because the process has brought forth good science and
good reason and good understanding.

People whe would not normally understand regulations now have and understanding.
The expertise that has been brought to the table by both sides of this arena is tc be
commended and saluted. I believe the wave of tomorrow is that we build consensus by
understanding.

The Manufacturers Association has tried 10 be very loyal to their consensus agreement
at the table. As part of that, we have unwavering confidence in the broad ranging benefits of
this program that has caused our members to enthusiastically support the development of it
and to put many hours in this.

We have tried to maintain the consensus and when we have put in comments to
demonstrate that, most of the back section of the rule, of our comments, are taken page-bv-
page of the original filing by DEP and have noted misspelied words, numbering sequencing
problems, cross referencing problems, where cne section is cited and that section wasn't there.
There was one section 3 and no one knew what section 3 was because of 3.1. We have tried
to be loval to that commitment.

We have tried to only direct our comments to be editorially in nature and be
completely consistent with the consensus. There were issues brought our by our members that
if it stepped into the substantive areas, where not included in thess commeants. We have been
loval by checking that through the DEP steering committee, and the subcommirtze chairs to
be sure we have maintained that. o




We hope that the filing of the final rule will come forthwith so we can mest the time
frame to mest the statutory requirement. ’

I want to thank the Department of Environmental Protection for taking the risk in
deing things differently.

Farkas: Brenda was the only person who officially signed up to speak. I there anybody who
would like to make a comment on the record?

With that the forma! part of tenight's hearing, I will close it out by saying thank you for
coming to the hearing.

(PR
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Q DAMES & MOORE

A DAMES & MOORE GROUP COMPANy '

2491 US Route A0, Suite 201
Hurmicane, West Virginia 23526

£

304 562 2320 Tel
304 362 2234 Fax

January 29, 1997 : - - Charleston, West Virginia Office

Mr. Ken Ellison

Office of Waste Management
1356 Hansford Street
Charleston, WV 25305

Dear Mr. Ellison:

Dames & Moore is submitting this comment on the proposed Veluntary Remediation and
Redevelopment Rule which was filed with the Secretary of State on December 30, 1996.
Section 5.1.b.1. states "The licensed remediation specialist is responsible for anv release of
contaminants during remediation activities undertaken pursuant to and contemplated in the
approved remediation agreement, work plans or reports.” The sentence provides for unlimited
liability on the part of the professional, regardless of that person’s responsibility and of whom
may have caused the spill. The entire sentence should be stricken and replaced with "The
licensed remediaticn specialist shall maintain professional errors and omissions insurance
coverage in the amount of $500,000." Few, if anv, professional crganizations with a risk
managenent assessment process would accept an unlimited liability.

Dames & Moore appreciates the opportunity o submit this ccmment,
Sincerely,
DAMES & MOORE

JAJ/ 0/42@,\

W11I1amE Chambers
Associate e . o

WEC/vs . ' o

Offices Werldwide




Allegheny Power

Planning & Compliance
Business Unit

800C Cabin Hill Drive
Greensburg, PA 15601-1689
(412} 837-3000 FAX: (412) 838-6288

January 23, 1997

WYV Department of Environmental Protection
Office of Waste Management

1356 Hansford Street

Charleston, WV 25305

Attn; Ken Ellison

Re: Voluntary Remediation and Redevelopment Rule
Dear Mr. Ellison:

These comments on the proposed subject rule are submitted by Allegheny Power who generates,
transmits and distributes electrical energy to customers throughout the northern half of West
Virginia. Allegheny, having participated in the development of this rule through the West Virginia
Manufacturers Association, supports the Department’s effort to implement the voluntary
remediation program because it provides for a rational approach for improving West Virginia’s
environment and economy. We appreciate the efforts that you and the Department expended in
drafting a generally reasonable and workable regulation and we are looking forward to working
with you in equitably implementing the rule.

As a general comment, Allegheny believes a provision should be added to the rule allowing for

waiver of groundwater protection practices ( as defined by 47 CSR 38 and 47 CSR 38)where it

can be demonstrated by the owner/operator that there will be no incremental increase in risk to -
human health or the environment. We propose the following language be added to the rule: A
waiver of groundwater protection practices may be approved by the director on a case-by-case
basis where it can be demonstrated by the owner/operator that there will be no incremental
increase in risk to human health or the environment. It makes no economic ner environmental
sense to install liner systems under expansions to existing operating facilities such as coal
combustion byproduct disposal sites where the environment or human health will not be harmed.

Additionally we offer several specific comments which we believe will generally improve the
regulation: -




Section 60-3-2, Definitions
1. 2.9 Carcinogen. Carcinogen is defined as any substance which can cause cancer. We
suggest that this definition is too broad in that most any substance has the potential to cause

cancer. A more definifive definition would be: Anv substance which can cause canger as
established by the EPA Carcinogen Assessment Group.

2. Two definitions that appeared in the Steering Committee’s original draft should be
included in the regulation: gross negligence and willful misconduct. These actions preclude
eligibility for participating in brownfields and voluntary remediations in accordance with section
3.1.e and therefore should be defined.

Section 60-3-3. Eligibility

i We suggest that a provision be added to this section allowing for reopening and
renegotiation of existing consent orders and/or administrative orders that are in effect at the time
the rule is finalized. Such an addition would allow an owner to benefit from application of risk
assessment techniques in establishing cleanup standards.

Section 60-3-8. Risk Protocol

1. 9.6.c. Uniform Standards for Groundwater. This provision provides for the application of
surface water quality criteria to groundwater expected to impact surface water. We suggest that
any such application consider the assimilative capacity of the receiving stream and that surface
water quality standards not be applied where water quality standards will not be violated.

Thank vou for the opportunity to comment.

Sincerely,

9y

chard Herd
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EST VIRGINIA

DEP-C HCE OF WASTE MANAGEMENT t

January 28, 1997

Dr. Eli McCoy, Director

West Virginia Division of Environmenta! Protection
10 McJunkin Road

Nitro, West Virginia 25143

Pe: ropesed Voluntary Remedlanon and Redevelopment
Rule, 46 CSR 60

Dear Dr. McCoy:

On behalf of the Independen: QOil and Gas Association of West Virginia (IOGA) we offer
our support for the Proposed Voluntary Remediation and Redevelopment Rule which was filed
with the Secretary of State on December 30, 1996. Although there are a number of changes that
should be made to the rule for clarification purposes, we believe that the concepts set forth in the
proposed rule reflect the consensus that was reached by the Steering Committee convened by the
Director of the Division of Environmental Protection.

IOGA is pleased 1o have served on the Steering Commitiee and on the Standards
Subcommittee and to have lent its support to the consensus building process. We recognize,
however, that the work of the Committee is not completed until the guidance decuments that are
contemplated by the proposed rule have been prepared. We understand thar the Standards
Subcommittee is to meet in the near future to begin this process and we look forward to making a
positive contnbutlon to this important effort.

IOGA urges the DEP Director to assure that the development of guidance for the
voluntary remediation program is promptly pursued and implemented.

We appreciate the opportunity to provide these comments and to participate in the
development of West Virginia’s voluntary remediation program.

Very truly yours,

INDEPEMNDENT O1IL & GAS ASSOCIATION OF WEST VIRG! Il A
410 Washingron Streer, East, Suire 301 Charleston, WV 23301-1522 Thone (3047 344-9867 + Fux (304) 344-3836




-
American Electric Power
1 Rwverside Plaza
Coiumpus. OH 42215 2373
514 2231000

nep)

el
AMERICAN
ELECTRIC
POWER
Ken Ellison RECEWVED _
West Virginia Division of Environmental Protection i
Office of Waste Management ;
1356 Hansford Street OJAN 2 51997

Charleston, West Virginia 25305 !

January 28, 1597

Dear Mr. Ellison:
Re: Voluntary Remediation and Redevelopment Proposed Rule

American Electric Power {(AEP) is pleased to submit the attached comments on West Virginia
Divisien of Environmental Protection's proposed Voluntary Remediation and Redevelopment
Propesed Rule, 60-CSR-3, dated December 30, 1995, As a leading supplier of electrical energy
and a major property owner, AEP has a vested interest in the revitalization of "brownfield”
properties and understands that before these sites can be put back intc preductive use, they must
first be protective of human health and the environment,

To encourage the development of "brownfield" properties, the voluntary program must be cost
effective and use realistic assumptions regarding human and environmental exposure to hazardous
substances. Cleanup standards should not be any mere stringent than those standards developed
under other federal or state programs.

Fer the most part, the proposed rule meets the above criteria. However, there are portions of the
rule that we believe go beyond that which is required to protect human health and the environment.

We appreciate the opportunity io provide vou with the attached comments and hope that you
consider them prior tc issuing a final rule. If you should have any questions on the attached
comments, please contact Jim Pappas at (614) 223-1257,

Sincerely,

Thopor, 2 Zlim,

Thomas R. Zelinz, Manager
Waste Management Scction
Environmental Services

Attachment

[elos (all w/attachments)
T. P. Mallan
J. Pappas

T. W. Lohner




WVDEP Voluntary Remediation and Redevelopment Program
Comments on Proposed Rule

Section 60-3-2, Definitions

2.9, Carcinogen.- The definition for carcm_g_cen is too broad. As written, i would include
substances that can cause cancer in mice and rats, but not man and would also include substances
which fail the Ames test. EPA uses a hierarchy to define a carcinogen and has recently revised
this hierarchy in its proposed carcinogen risk assessment guidelines. The new EPA guidelines
establish three categories for classifying potential carcinogens: “knownvlikely,” “cannot be
determined,” and “not likely” to replace the six alphanumeric categories. They also call fora
narrative description of each of the three categories, including the strengths, weaknesses, and
uncertainties of the contributing evidence. The proposed West Virginia rule needs to be more
specific in defining carcinogen and should, at a minimum, reference the EPA definition for

carcinogen. The following language is recommended:

Carcinogen - Any substance which can cause cancer as established by the EPA
Carcinogen Assessment Group. :

orgamsms or specifically state that the ref'erence to individual orgamsms only applies to
endangered species as defined by the Endangered Species Act. As written, the definition is
ambiguous enough to allow one to use the rule to protect an individual animal, such as a fish or a
bird, which is not appropriate for this rule. The following definition is recommended:

Ecological Receptors of Concem - Specific ecological communities, populations, or in
the case of species listed in accordance with the federal Endangered Species Act,
individual organisms.

Section 60-3-8. Risk Protocol

8.5. Baseline Ecological Risk Assessment. - The grder of the progressively more comprehensive
ecological risk assessments does not appear to be appropriate. As first described on page 46, an
applicant is to do a Site-Specific De Minimis Screening Ecological Evaluation, If, after this
evaluation, a potentially significant complete exposure pathway is identified, the applicant is to
complete a Uniform Ecological Evaluation. If benchmark levels are exceeded, then the applicant
is to perform a Baseline Ecological Assessment at the director’s discretion. On page 51, (9.1.b.
Ecological:), a De Minimis Ecological Screening Evaluation and a Uniform Ecological Evaluation
are again referred to, as is a Site-Specific Ecological Risk-Based Standard. It is not clear where
the Site-Specific Ecological Risk-Based Standard is to be applied. Since the De Minimis
Screening Ecological Evaluation is referred to as “site-specific”, do the risk-based standards apply
to this evaluation? One would expect that the risk-based standard would apply to a site-specific
risk assessment, which appears to be the Baseline Ecological Assessment referred to on page 46.
If this is the case, then the “site-specific” reference to the De Minimis Screening Evaluation
should be deleted.




Section 60-3-9. Remediation Standards.

9.1.a. Human Health. - Table 60-3B contains the proposed De Minimis risk-based human health
standards for both industrial and residential exposure scenarios. These values are derived from
EPA Region IT1 risk-based screening levels for groundwater and soil. These values are very
conservative and are based on conservative estimates of inhalation, soil, water and fish
consumption, exposure duration, and exposure frequency. The use of such values may appear to
be an expedient way of adopting De Minimis standards to protect human health., These values can
be considered De Minimis for the most part, however, given sufficient financial resources, most
applicants would not use these values as the basis for remediation. It is likely that, given an
exceedance of a De Minimis standard, the applicant would derive a site-specific value to use to
determine the appropriate level of remediation. However, site-specific derivations of risk-based
cleanup values can be expensive, therefore, those applicants with less money will be penalized.
They will be forced to clean up to De Minimis levels that are much more stringent than levels that
could have been derived on a site-specific basis.

After this rule has been finalized, the DEP should continue to derive more state specific De
Minimis standards for use under this program.

9.2.a. De Minimis Standards for Soils. - The De Minimis standards are in some instances more
stringent than cleanup standards developed for some Superfund sites. Either the De Minimis
standards should be removed from the proposed rule and placed in a guidance document or a
statement should be added to the rule clarifying that the De Minimis standards should not be used
as applicable or relevant and appropriate requirements (ARARs) for CERCLA sites, The De
Minimis standards should only be used at sites that are being cleaned up under the Voluntary
Remediation and Redevelopment rule,

Table 60-3B inciudes constituents that are not chemicals of concern. Boron, iron, manganese,
and molybdenum should be deleted from the list.

The proposed residential PCB soil cleanup standard of 0.083 mg/kg is more stringent than the
TSCA PCB cleanup standard of 10 ppm for new spills in nonrestricted areas, In addition, the
proposed industrial PCB seil cleanup standard of 7.4 mg/kg is more stringent than the TSCA PCB
cleanup standard of 25 ppm for new spills in restricted areas. It is unreasonable to adopt PCB
cleanup standards under the voluntary cleanup program that are more restrictive than those PCB
cleanup standards enforced under TSCA.

©.6.b. Uniform Standards for Surface Water. - This section contains a reference to “Federal
Ambient or State Water Quality Criteria”. Since State Water Quahty Standards must be at least
as stringent as Federal Standards, references to “Federal Ambient” are redunda.nt and should be
deleted. —
9.6.¢. Uniform Standards for Groundwater. - Regarding ground water discharges to surface water
bodies, the rules should not require that surface water quality standards be met in the
groundwater. Such a requirement is inconsistent with the Clean Water Act. The rule should,
instead, state that the surface water quality standards must be met in the water body receiving the
groundwater recharge. -

2
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304-372-3945- FAX-372-3%94%
January 23, 1897

Ken Ellisocon, WVDEP

Office cof Waste Management
1356 Hansford St.
Charleston, WV 25305

RE: Brownfields Rules Comments.
Dear Mr. Ellison:

I am a member of the Brownfields Rules Steering
Committee and the Financial and Legal subcommittes of that
steering committee.
To preserve consensus in the Publlc Involvement area of
the proposed rules, I offer the following:

I have read the proposed rules. I have communicated with
cther Steering Committes members. i

On Page 39 ¢f the propcsed rules, sections 7.12 and
7.12.a., 7.12.b. 7.12.c. and 7.12.4. all seem c¢nly to apply
to Veoluntary Remediatian in connection with projects where
the goal is development of Residential Remediation levels.

My reading of 22-22-3 is that public involvement rules
are applicable to all Voluntary Remediation sites involving
risk assessments, not just those with a Residential
Remediation goal. - B -

The rule as proposed, then, appears to omit / preclude
the Public Involvement requirements for Frojects that do not
include Residential Remediaticn Goals, and does not,
therefore, comport with the reguirements of 22-22-3 of the
law.

To preserve the spirit of consensus, I therefore ask
that the rules be amended +to require Public Involvement
procedures at all Veoluntary Remediation sites, regardless of
the remediaticon goal.

I want to support the rule package, but cannct do so as
the Public . Involvement sections I refer to above are
currently written. I would support this portion cf the rules
were the change reguest I have made in the just previous
paragraph made a part of the rules.

I expect to be present at the rules hearing on January
29th. I look forward teo seeing you and perhaps discussing the
issue further at that time.

Thank you.

1ncer lv,

k Yo
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T0: VRRDA Steering Commitiee
FROM: Standards Subcommities
DATE: January 28, 1997

SUBJECT. Public Involvement for Application of
Industrial Standards to Non-Brownfield Sites

The Standards Subcommittee met on January 20, 1987 t¢ resolve an issue raised by Jim
Kotcon concerning public involvernent where industrial use standards are applied to voluntary
remediation sites (see attached memo from Koicon to Ellison dated January 9, 1687). The
Standards Subcommitiee resolved this issue by recommending the following underlined
language be added fo sections 9.3.d. and 9.4.2. of the proposed rule:

Saction 2.3.d. Carcinogens. For individual known or suspected carcinogens, remedial
standards derived under sections 9.3.2, 8.3.b, and 9.3.c of this rule shall be
established at ievels which represent an excess upper-bound lifetime risk of between
cne inten thousand to one million {1x10™ TC 1X10°®). I carcinogenic risk greater
than 1x10 is considered for development of residential remediation goals_or greater
than 1x10%= for development of industrial remediation goajs, publie notification shall be
required as specified in section 7.12 of this rule.

Section 9.4.a. Carcinogens. For individual known or suspected carcinegens, remedial
standards derivad under secticns 9.3.2, 9.3.b, and 8.3.c of this ruie shall ke
establishad at levels which represent an excess upper-bound {ifetime risk of between
one in ten thousand to one million (1x10™ TO 1X10®). if carcinogenic risk greater
than 1x10™ is considered for development cf residential remediation goals_gr greater
than 1x16% for development of industrial remediation goais. public notification shall be
required as specified in section 7.12 of this rule.

Also, in order to correct a typographical error, the word “shall” has been removed from
the second line of Sections 2.3.d and 8.4.3 {...carcincgens, remedial standards
derived under...).

Section 7.12.a has been revised as follows:

In the development of remediation goals pursuant to Sections 9.2.d. and of this rule,
the director shall require a 30-day comment period and information meeting to
address those remediation goals.

Furthermore, to clarify the type of information to be provided to the public during the
information meeting required and to be consistent with the Act, the Standards Subcomtmittee
recemmends the foliowing language be added to the end of proposed Section 7.4.¢c.:

The information meeting sha!l address how remediation issues are applied to the site,

site risk issues including key risk assessment assumptions, uncertainties, populations

censidered, the context of site risk to other risks, and how the remedy will address site
Ask.

By revising the proposed Rule to inciude the above menticnad recommended language, the
Standards Subcommittee members have reached consensus on this issue.
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January 28, 1997

West Virginia Division of Environmential Protection P
Office of Waste Management

1356 Hansford Street

Charleston, WV 25305

Atm: Ken Ellison

e

RE: Comments on the proposed Voluntary Remediation and Redevelopment Rule
Dear Ken:

I would like to thank the WV DEP for allowing me to participate in this consensus rulemaking
effort. Ashland is a strong proponent for using the stakeholders and consensus building process for
developing efficient and effective regulations. Furthermore, I would like to apologize t¢ vou and
the members of the Standards subcommittee and Steering committee for being unable to complete
the process. As often happens, conflicts arise unexpectedly and when thev come in the form of the
Urited States Environmental Protection Agency, priorities are quickly realigned. On behalf of the
West Virginia Oil Marketers and Grocers Association and Ashland Petroleum Company, the
following comments pertain to the proposed Veluntary Remediation and Redevelopment Rule,

First, I would like to compliment the DEP for initiating such an effort as this and you perscnally
for providing coordination. Second, I would also like to compliment the members of the Steering
commitiee and each subcommittee for working diligently and honorably in drafting such complex
reguiations. It is my opinion that the direction of the rulemaking, i.e., toward risk-based decision-
making, is a favorable outcome in light of the ever increasing demands placed on our resources,
both natural and financial,

General substantive comments will be discussed expressing concern with the proposed fees,
followed by less substantive comments primarily related to grammar and typographical errors.

Fees

In general, the proposed rule imposes numerous fees on the applicant (i.¢., application, DEP
reimbursement using a 2.5 multiplier, mandating use of a LRS, public involvement and notice and
even a provision for public technical assistance), Admittedly, when considered individually, the
fees appear to be justifiable. However, when you get your calculator out, they tallyup to 2
considerable expenditure even for a small, simple site. Especially in light of the fact that it is
expected that most of the applicants secking program entry will have avoided previous site
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remediation primarily due to economic censiderations. Given the veluntary nature of the
rulemaking and its potential benefits to the public as a whole, it is suggested that alternative
funding be found, if needed, in order to lessen the financial burden on the applicant and encourage
program participation. The propesed loan provisions, although useful, do not adequately
compensate for the expected expense of program participation.

It is also suggested, that in order to assist a potential applicant, a matrix could be developed listing
the program fees and typical amounts to be expected at sites of various size and complexity. I
know that this may be difficult, but it would be valuable to the applicant to realize the approximate
level of financial commitment expected prior to entering the program. It would also limit the
number of applicants that withdraw from the program after making applicaticn, thus saving DEP
staff time and resources. - T

The proposed application fees have escalated to the point, that taking into consideration all the
other fees assessed the applicant, they are now a disincentive to small, family-owned gasoline retail
facilities. For example, a site which is less than one acre and not included in any of the applicable
SIC codes, but that has been in one location for at least 20-vears, will be subject to a $3000
application fee.

Additionally, the $300 application fee for the LRS followed by a $250 examination fee are
unparalleled and unwarranted. The application and examination fees for the professional engineers
certification are less than $100 combined. How can $350 be justified? The license renewal fee
appears to be in line with fees for other prefessicnal licenses.

Grammar, Errors and Other Suggestions

Section 2.12 - suggesticn, add “under this rule” to definition of Deminimis Risks.

Section 2.27. - grammar, change “Implement Ability” to “Implementability.”

Section 3.1.a. - grammar, strike “licensed” from “valid licensed remediation specialist license.”
Section 5.3 ].2. - error, substitute “written application” for “written gxamination.”

Section 6.1.b.3. - error, add “)” after “services”

Szction 7.4.b.4. - suggestion, include the telephonie number and address of the DEP’s brownfield
office, when available.

Section 7.7.d.1. - grammar, add “and” after the semicolon.

Section 7.7.d.2. - grammar, replace the semicolon with a pericd.

Section 7.7.¢. - grammar, replace the semicclon with a period.

Section 7.7.f. - grammar, strike “which” and insert “is” between “but” and “not”

Section 8.1.¢.3.B. - suggestion, why should a sensitivity analysis be based on conditions which
historically occurred at a site? Shouldn’t it be based on conditions presently occurring at the site?




Section 8.1.¢.3.C. - suggestion, add “providing justification for use of an alternative model and a
comparison to existing approved models.”

Section 8.1.c.4.a. - suggestion, provide definition of “individual” referred to by the human health
risk assessments.

Section 8.2.d. - ertor, change “a least™ to “at least”

Section 8.4.b.4. - error, there is no Section 8.4.b.3.2 as referred to.
Section 9.3.d. - grammar, strike “shall” at “standards shall derived”
Section 9.4.a. - grammar, strike “shall” at “standards shall derived”
Section 9.7.d.3. - error, change “be” to “by”

Section 13.4.a. - error, change “covenant re no” to “covenant are no”

Section 13.5.¢. - grammar and error, insert “use” between “land” and “covenant,” and change
“covenant re no” to “covenant are no”

Section 15.3.c. - error, change “ste” to “site”

Finally, I suggest that if it is not already planned, a table of contents be developed for the proposed
rule to make it more user-friendly.

Sincerely,
T (ot
Ted L. Caudiil, PE
cor - - Jan Vineyard/OMGA ,
Rich Freemar/Ashland Petroleum Company
Greg Smith/Ashland Petroleum Company
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LEAGUE OF WOMEN VOTERS OF WEST VIRGINIA

6128 GIDEON RD » HUNTINGTON, WV 25705 » TELEPHONE 304-736-3287

RECEIVED {ﬂ\

eniT January 25, 1997
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Wyl

Mr. Ken Ellison

Office of Waste Management
1336 Hansford St.
Charleston, WV 235305 . - _

Dear Mr. Ellison,

First, on behalf of the League of Women Voters of Wv, I wish
to congratulate you, the chairs, and the committees who have been
working on the Brownfields regulations on your hard work and
cooperation. The League supported the enactment of Brownfields
legislation in hopes that abandoned industrial sites could be
redeveloped rather than always breaking new ground for economic
development.

We are pleased that you added to the regulations public
invelvement in industrial siting on the Brownfields sites. Without
planning and zoning in most of WV, there needs to be a vehicle for
the public to voice its concerns and make constructive suggestions.

We wonder if any thought had been given to adding a "bad
actors" clause in the regulations.

We hope that the regulations will move smoothly through the

legislative oversight process.

Sincerely,

Helen Gibbins, President
LWVWV
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To: Ken Ellison T dmmsesner e N
Office Of Waste Management
1356 Hansford Street

Charleston, WV 25305

Jan. 16, 1997

From: Anthony Frederick

I have not received the proposed brownfield rules, 60-CSR-3,; up for
public comment. If it is at all possible [ would like a copv of those rules. [ did
however have the opportunity to view Jim Kotcon's copy and would like to
make a suggestion.

The public needs to be made aware of the risk assessments for industrial
sites. In particular industrial sites where industrial standards rather than les
deminimis standards are used to determine cleanup levels. I would suggest the
brownfield rules include a section similar to the one included in the
brownfields law, section 22-22-3(f)!10). This should be included to allow the
public to be notified of any adverse effects caused by the remediation process.

Please consider this modification to the brownfield rules. Thank you.




L

01/06/37  22:17 T304 293 2872 PLANT 5CI @002
Jan. 9, 1697

TO: Ken Ellison
Office Of Waste Management —
1356 Hansford Street
Charleston, WV 25

FROM: James Kotcon~ Yl

RE: Commenis on Brifwnfields Rules

Please consider the following issues with regard to the proposed brownfields rules,
60-CSR-3. While I will have some minor editorial comments 10 suggest in the furure, one
major policy issue justifies immediate attention 5o that consensus on it may be reached
during the comment period.

Specifically, I refer to the public involvement portions of the rule with reference to
risk assessments. Secton 22-22-3 (f) (10) of the brownfields law requires that a risk
protocol "shall inctude public notification and involvement provisions so that the public
can understand how remediation standards are appiied to 2 site and provide for clear
communication of site risk issues, including key risk assessment assumptions,
uncertainties, populations considered, the context of site risks to other risks, and how the
remedy will address site risks". '

This provision clearly speczﬁes that public involvement is required for clean ups
involying risk assessments. The rule currenzly on.'ly specifies public involvement when
residential use standards are 1o be achieved, but is silent on pubhc involvement where
industrial use standards are applied to voluntary remediation sites. Thus the rule clearly
omits a provision required in the statute.

Furthermore, this omission of public involvement is out of step with the public
involvement requirements of most other states and the EPA's recommended guidance on

eferral to states of CERCLA cleanups. In fact, this ornission even conflicts with the
recent report from the National Research Council, supported by the National Association
of \fian.lfacmrers which concludes that risk charactenzamon Drocesses "must havg an

af-eczggi parties..." (Undersm.ndmcr R_xsk Informing Decisions In A Dermocratic Society.
1996. National Research Council. National Academy of Sciences).

I therefore urge that the rule be amended to add requirements for public
involvement during risk asessments for voluntary remediations at industrial land use sites.
I believe thar this is an imperative step to assure that local communities can participate in
decision-making that affects them so that societal values are reflected in agency decisions
and policies. I further believe that such an addition would be beneficial to industry so that
they can appropriately, proactively and positively involve their neighbors and thereby
avoid much of the conflict and distrust that characterizes other regulatory decision-
making. I can not support the rule as it currently is written, but I believe thar attention to
this issue can resolve the problem to the satisfaction of all concerned. Please contact me
to discuss this issue further or 10 let me know your response. Thank you.

ce: :
DEP Brownfields Steering Committee
Environmenta!l Protection Advisory Council
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Jan, 29, 1997
TO: Ken Ellison
Office Of Waste Management
1356 Hansford Strest
Charleston, WV 25305 .
FROM: James Kotcon Bf”"" KB
wnfi

RE: : Comments on Bro elds Rules

I am writing to affirm my concurrence with the changes proposed by the standards
subcommittee regarding public involvement in risk assessments for industrial land use
changes (7.4.c., 7.12.a., .3.d,, and 9.4.2). While a more comprehensive approach may
often be necessary at sites with complex risk assessments, the proposed amendment is a
reascnable balance between assuring public input and assuring efficient voluntary
cleanups. I will support the brownfields rule with these changes.

Please also consider the following additional comments,

1. I concur with proposed changes raised in a discussion with Jim Bodamer regarding the
definition of curmulative site risk {2.10) and exposure pathway (2.20), since these are
editorial changes that improve clarity without altering the accepted meanings. I also agree
with the editorial changes he is proposing for sections 8.5.c, 8.6, 9.1.2.2, 9.2.2.3, 2nd 5.4.
These changes correct omissions from the rule or add needed references to connect with
other sections. )

2. One change that has been proposed is to limit the definition of systemic toxicant {2.55)
to explicitly exciude carcinogens. While this is conceptually reasonable, some
contaminants act through both carcinogenicity and systemic toxicity. Thus, if the
proposed change in definition is accepted by DEP, the rule will also need to be amended
to assure that, for compounds with both systemnic and carcinogenic activity, the most
protective standards shall apply. A series of new subsections stating this concept could be
added, specifically, after 9.2.c, 9.3.e, and 5.4.b and renumbering remaining sections
accordinglv. Adding all of these changes would be an improvement over the existing rule
because it would clarify the application of assumptions in setting clean up standards.

3. The rule establishes a minimal level of fees to run the program. While there is always
grumbling about the level of fees, an explicit provision of the Act is that the fees will cover
the cost of the program. An inadequately funded program will strangle the forthcoming
benefits of brownfields redevelopment by leading 1o administrative delays and inadequate
review to assure a responsible and responsive program. While the fees established in the
proposed rule are higher than in those surrounding states that subsidize their brownfields
programs, they are comparable to other states with a seif-sustaining program as was
envisioned by the Legislature. I certainly do not support a bicated bureaucracy, but a
program operated with inadequare or underpaid staff simply cannot respond to the
technical complexities of modem 1isk assesment methodologies. This program needs
trained soil scientists, certified ecologists and professional toxicologists to maintain a
minimal semblance of integrity. The carefully crafted compromise in the draft rule
represents a reasonable balance between providing an adequate program while avoiding
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unreeded expense for applicants with minimal oversight needs. I beleive that a careful
analysis of DEP's needs in perscnnel, cutside expertise, and operating expenses for this
program would justify an increase, not a decrease, in fee levels. Any significant reduction
in fees would threaten the consensus over this rule.

4, The DeMinimis standards, referenced in Table 60-3B, establish risk-based clean up
levels based on a soil ingestion pathway only. Thus, the levels are not protective of
contaminanis where other exposure routes present the dominant risk. For example,
contaminanis that are highly volatile or leachable may be inbaled or ingested through
contaminated groundwater. It will be important that the numbers in the table not be
overused and that, as indicated in the footnote to the Table, if other exposure pathways
are identified, more stringent cleanup requirements should be required under the rile.
‘While the state of the art in the science is simply not adeguate to assign a deminimis risk
number under all possible pathways for all listed contaminants, the DEP should move
forward expediticusly to incorporate standards as scon as possible for as many additional
compounds and pathways as can reliabiy be established. This will help resolve the implicit
and widely held, but incorrect, assumption that the soil ingestion numbers are the final
word for all contaminants in all situations.

Thank you for the opportunity to comment.
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TO: Ken Ellison

Office Of Waste Management

1336 Hansford Street -

Charleston, WV 25303
FROM: James Kotcon
RE: Additional Comments on Brownfields Rules

Please consider the following additional comment with regard to the proposed
brownfields rules, 60-CSR-3. . , o

Section §.3.0.2 appears 1o have lost a portion of a sentence from earlier drafts. As
curently writien it is grammatically incomplete and places a much broader restriction on
groundwater uses than was originally intended, Iurge that the words "shall potbe
considered a current or potential source of drinking water” be reinserted after the words
"drinking water" on the last line of the section. The phrass “cannot be used” should refer
to the potential for future use as a drinking water source, rather than for any use at all.
Therefore, I urge that the words “for future drigking water sgurces. and...” be added after
"canpot be used". Alternatively, T would urge that the DEP add some reference to the
term “beneficial use® as defined in the Groundwater Act, 22-12-3 (b), in order to assure
consistency with the Groundwater Act.

Firally, T believe that it is iImportant that the word “and” remain in this section of
the rule to assure that all of these conditions must be demonstrated in order to establish
remediation standards less stringent thaa drinking water standards. Simply demonstrating
one of these condifions is not adequate to meet the intent of the Groundwater Act.

Thank you ior considering these addifional comrents.
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COMMENTS OF THE
WEST VIRGINIA MANUFACTURERS ASSOCIATION
ON PROPOSED RULE IMPLEMENTING THE 4
VOLUNTARY REMEDIATION AND REDEVELOPMENT ACT

L. N DUCTION =

The West Virginia Manufacturers Association submits these comments on the proposed
Voluntary Remediation and Redevelopment Rule, 60 CSR 3, ﬁled by the Commissioner of the Bureau
of Environment with the Secretary of State on December 30, 1956. The WVMA is proud of the
major role it has played in support of the negotiation and passage of the Voluntary Remediation and
Redevelopment Act ("the Act"). The WVMA. believes that the Act and this proposed rule offer
snormous potential for West Virginia, both through the revitalization of underutilized industrial
properties and through encouraging voluntary remediation at active facilities. 1t is the Association's
unwavering confidence in the broad ranging benefits of this program that has caused our members
to enthusiastically support the development of this proposed rule through the work of the Steering
Commitiee. Particularly in the work of the Standards Subcommittee, our members have provided
technical support and resources that have been critical to the development of the proposed rule.

While the WVMA has identified a number of comments on the proposed rule, we believe
these comments to be largely editorial in nature and.completely consistent with the. consensﬁs_that _
has been reached by the Steering Committee in the preliminary rulemaking process. These comments
are offered as a means of clarifying and enhanci'ng the rule, particularly for those companies or
environmental professionals who have not participated extensively in the rulemaking process, and,
therefore, may need to have the intent of certain provisions explained in greater detail than may be

necessary for others.




The WVMA compliments the members of the Steering Committee and all those who have

participated in the development of this consensus proposed rule. The WVMA also applauds the

¥

Division of the Environmental Protection for its commitment to consensus rulemaking. The
willingness of all stakeholder representatives to listen to the positions and concerns of others and to
work together to establish a technically scund and implementable remediation program is a significant
accomplishment forour State, and the WVMA has been pleased to ke 2 part-of tius efort.  ~.

Our commerts on the proposed nule are contained in the following paragraphs.

1. MMEN

A Need for Uniformity in Appeal Procedures

The proposed rule addresses appeals of variocus issues in a number of areas. We believe the
intent of the Steering Committee was to incorporate exisiing procedures for appeals to the
Environmental Quality Board in each case, even though the person(s) with standing to appeal may
vary. For this reason reference is made in Sections 3.4.2, 14.2, 16.3 and 17.2 to the provisions of
W.Va. Code § 22B-1-7. Corresponding language does not appear, however, in Sections 12.2.¢.2.
So that the appeal process with regard to the Director’s determination on any final report is clear, we
recommend the inclusion of the phrase “in accordance with the provisions of W.Va. Code § 22B-1-
7,7 after the phrase “Environmental Quality Board” in Section 12.2.¢.2.

B. Application Review/Agreement Negotiation Process

There is no guarantee under the proposed rule that, by filing an application and payment of
an appropriate fee, an applicant will be assured of having a voluntary remediation agreement executed
by the DEP. The reaching of the agreement is still dependent upon the cooperation of the agency.

The WVMA urges the agency, in its response to comments, to state its commitment to the

2-




negotiation of voluntary remediation agreements in an expeditious manner, and within the 30-day time

pericd provided in the statute, wherever possible.

w

C. Application Fees

Ofi'the issue of application fees, the WVMA urges the DEP to provide 2 rationale for the
application fee structure as it presents this proposed rule to the Legislature. An analysis of fees

- charged in comparable programs by other states-would be helpfiil to the extent that it showsthat the

fees assessed under the proposed rule are consistent with the fees charged under other state
programs. We believe this is necessary to gain a broad base of support for the proposed rule and to
provide iegislators with adequate information to guide their decision.

D. Development of Guidance to Implement Proposed Rule

The Risk Protoce! and Remediation Standards sections of the proposed rule refer to guidance
documents that will be developed by DEP and used to implement the program. It is our
understanding that the Director intends to reconvene the Standards Subcommittee in late February
to help draft those guidance docu::rlents and that the members of the Standards Subcommittee have
agreed to provide this support. The WVMA asks the DEP to conﬁ\rm in its response to comments
that it intends to develop the necessary guidance documents in the near future, with input of those
on the Standards Subcommittee. Such guidance should be developed as an interpretive rule, to allow
the opportunity for public notice and comment bef‘ore‘it becomes final.
m. COMMENTS ON SPECIFIC SECTIQNS

A, Section 2 - Definitions

1. Section 2.10 - Cumulative Site Risk - As currently written, the definition of

Cumulative Site Risk in the proposed rule relates to determining cumulative impact on “an organism.”

3




This section and others (see, e.g., Section 2.21) should be changed to more clearly indicate that both

hurman and ecological impacts are to be considered. The use of these terms would be consistent with

¥

other definitions that refer to “receptors” rather than “organisms.” (An exception would be Section
2.14, which uses the term “organism” to define “ecological receptors of concern”™). Therefore, we
suggest a revision to these definitions to clarify this point as follows:
= Cumulative Site Risk - - the summation of: risks t0 a-human receptor or =
ecological receptor from one or more contaminants released at the site over
a period of time.
Exposure Route - - The way a chemical or physical agent comes in
contact with a receptor (e.g., by eating (ingestion), breathing
(inhalation), or touching (dermal contact)).

2. Section 2,20 - Exposure Patlway - This definition describes the elements that are
necessary for 2 complete exposure pathway, which is one of the factors which must be consicered
in performing an appropriate risk assessment. However, the definition never clearly indicates that all
the identified elements are necessary for a complete exposure pathway. Therefore, for clarification
purposes, the WVMA recommends that the third and fourth sentences of the proposed definition be
deleted and repiaced with the following: )

A complete exposure pathway consists of a source or release from a source,

a transport/exposure medium (e.g., air) or media (in cases of intermediate .
transfer), an exposure point, and an exposure route..

3. Section 2.33-L.R.S. or Licensed Remediation Specialist - This definition tracks the
language of the Act at W. Va. Code § 22-22-2(n). However, given the personal nature of the

licensing process and requirements that must be satisfied, and references elsewhere in the Act, it is

clear that the licenses are to be issued to individuals and not to “persons” as that term is broadly




defined in the Act. We believe this was the position of the Steering Committee in adopting the
licensing rules. Therefore, we recommend that the phrase "a person” used in this deﬁrlition be
replaced with "an individual" and that the DEP provide 2 statement in its rationale in support of the
final rule which indicates that licenses are to be issued to individuals and not to firms or corporations.

4, Section 2.55 - Systemic Toxicant - The definition speaks to harmful substances or
agents which may enter the body and injure'an organ or organ system. The nature of the injury from
a systemic toxicant would clearly not include any carcinogenic injury. To clarify this point, which we
believe is understood but not expressly stated in this definition, we suggest that the first sentence of

the definition be revised to read zs follows: -

A harmful substance or agent that may enter the body and injure an organ or
organ system and having an effect other than causing cancer.

B. Section 3 - Eligibility

1. Section 3.1.b. - To the extent a site has been listed on the National Priorities List, but,
is no longer on the NPL because the remediation has been completed and all appropriate requirements
have been satisfied for the site's removal from the NPL, we believe that such site should not be
precluded from participating in the voluntary remediation program. This point can be made by

deleting the phrase "has been” in Section 3.1.b and replacing it with "is." The effect will be to allow

sites that have completed the. very. rigorous Superfund .process.to. qualify for_the voluntary . .. .

remediation program if they can otherwise satisfy the state requirements. It would also allow
participation by owners of sites that were proposed for the NPL and were found not to be sufficiently
contaminated to require being placed on the NPL. In that event, the mere fact that there had been

a proposal for listing should not disqualify the site.



With regard to this subsection, we also ask the ]5EP to confirm in its response to comments
that inclusion on the CERCLIS list does not constitute a proposal for listing on the NPL. T‘}lere are
a series of steps that must be taken before a site can be added to the NPL; among those is a
requirement that the site be listed in a Federal/ Register publication. 40 C.F.R. §300.425 We suggest
that the DEP confirm that a site is not proposed for listing until it has been proposed in & Federal
Register publication.

As the DEP is aware, many sites listed on the CERCLIS list have been found not to be
contaminated or are insufficiently contaminated tc qualify as Superfund sites, It would be unfortunate
if such sites were prohibited from remediation under the State program simply because they were
added to the CERCLIS iist..

2. Secrion 3. . b - The regulations reference excluded sites as those which are subject to
“unilateral enforcement orders” issued by EPA and the state under specified environmental programs.
The statute uses the term "final" in _descn’bing such orders. See W.Va. Code § 22-22-2(ee). In order
to clarify what we believe to be the intent of this language, we suggest that the DEP indicate in its
response to comments that the mere issuance of a notice of violation or a notice of noncompliance
to a site by the agency would not trigger a disqualification from the voluntary remediation program
because it is not a “final order.”

3. Sections 3.ia. 3.].c. and 3.].d - We ask the DEP to confirm in its response to

comments that sites that were subject to a unilaterg! enforcement order in the past but are no longer
subject to such an order are eligible to participate in the voluntary remediation program. We believe
this would ciarify the intent of the language of Sections 3.1.a, 3.1.c, and 3.1.d. This clarification

would ensure that sites previcusly under a unilateral enforcement order to conduct a site assessment
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or remediation, if such sites had met all of the requirements of the order to the satisfaction of the
enforcement agency involved, could participate in the voluntary remediation program because the site
would no longer be subject to a unilateral enforcement order.

4, - Section 3.1.e - The WVMA supports the clarification of the "gross negligence or
willful misconduct” exclusion as being limited to conduct "by the applicant.” We believe it would be
unreasonzable to interpret this exclusion otherwise. To bar participatton in the program by a party
who had no involvement in the prior contamination of the property, even if that contamination
resuited from conduct which might be deemed gross negligence or willfil misconduct, would frustrate
the purpose of the Act. We applaud this clarification in the rule.

C. Section 4 - Application to Participate

1. Section 4.5 - The proposed rule does not contain a provision which is a counterpart
to § 22-22-4(g) of the Act which sets a deadline for the Director's action on the application.
Although it may not be necessary to include this provision in the rule, we believe it would be helpful
to give the applicant more direct notice of the time frame within which a response to the application
should be expected. Therefore, we propose the inclusion of an agiditional subsection, to read as
follows:

4.5. Action on Application -- The Director shall act upon all applications.

within 43-days of receipt, unless an extension.of timeis mutually agreed.upon. ...

between the Director and the applicant, and confirmed in writing.

2...  Appeal of Application Rejection - Consistent with comments provided elsewhere in

this document, we believe it is important to clarify the procedures to be foliowed in the appeal of a
decision of the Director under the program. With regard to the rejection of the application, the Act

specifically provides that the applicant may appeal this determination to the Environmental Quality
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Board. See W._Va, Code § 22-22-4(h). For purposes of clarifying when and how this appeal is to

be processed, we urge the addition of the following language in § 4 of the proposed rule:

¥

An applicant may appeal the Director's rejection of an application to the
Environmenta! Quality Board in accordance with W._Va, Code § 22B-1-7.

3. Section 4,2.g - This provision states that a site assessment must be submitted with the
application to participate in the program and provides some description of what that assessment must
entail. The statute makes clear that the site assessment must be performed by a licensed remediation
specialist. See W.Va. Code § 22-22-4(b). To assure that persons reading the rule are not misled on
this point, we suggest that the phrase "prepared by a licensed remediation specialist” be inserted after
the phrase "z site assessment" at the beginning of this provision.

D. Section 5 - Licensed Remediation Specialist

I Section 5.1.b. - This provision details the responsibilities of licensed remediation
specialists. In the first sentence, the L.R.S.'s duty "to protect the safety, health and welfare of the
public” is identified. Tkere is fiirther discussion of this duty in the proposed rule, but it appears
beginning with the third sentence of Section 5.1.b.1. At that point the rule addresses the possible
severance of the relationship between the site owner and the LR.S. if the LR.S. is unable to satisfy
his or her duty. Because provisions relating to the duty of'the L.R.S. to protect public safety, health
and welfare should appear in the same subsection, it s suggested that the two sentencesat.theend ... .._.._..
of Section 5.1.b.1 be moved and inserted at the conclusion of the first sentence in § 5.1.b.

We further note in the two sentences referenced above, if a relationship has been severed the
owner of the property is required to give the Division notification within 72 hours. This language
may be inconsistent with the {anguage of the proposed voluniary remediation agreement forms which

appear as appendices to the proposed rule. Under the form, the applicant is to give the agency
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notification of any change in the licensed remediation specialist within five days. See § II, par. 34,
Appendix 6§0-3B. s

2. Section 5.3.1 - This section allows the Director to license an individual as a licensed
remediation specialist in West Virginia if that person is also licensed in a state that recognizes West
Virginia’s licensure of LRSs under this program. We believe that the Steering Committee intended
to allow the Director to waive the examination portion of the L.R.S. requirements for such person,
but not the other obligations, such as sufficient education and experience. In particular, the L.R.S.
applicant should have a knowledge of West Virginia’s voluntary remediation program. We suggest
that the Director confirm in his response to comments that the waiver provided by Section 5.3.1 is
not a complete waiver from all L.R.S. requirements.

3. Section 5.4.a. - This provision discusses the criteria for renewal of a license. It states
that a renewal application "shall include evidence of continuing education in the environmental
remediation field." As an example_ of the type of infermation that should be included in the renewal
application, the provision goes on to indicate that such evidence "may include two education credits
from a U.S. EPA-approved course or any other equivalent experience acceptable to the Director."
We believe that the phrase "equivalent experience acceptable to the Director" is very broad and may
not provide sufficient guidance to an L.R.S. who is seeking to satisfy continuing education
requirements. If is recommended that the Director, in the response to comments, indicate. a
willingness to provide some sort of guidance statement or policy document identifying the type of
equivalent experience or other educational courses which would be deemed "acceptable" to satisfy

this requirement.




4, Section 5.4.d - This section requires the Director to inform an applicant in writing of

the reasons for denying renewal of the license to the L. R.S. However, this section does not”contain
a provision allowing an appeal of the Director’s adverse decision. The WVMA believes this was an
oversight and that the right of an appeal was intended in these circumstances as well as in the
suspension or revocation of z license. For this reason, we suggest this provision be revised to read
as follows: T -
Where there has been an application timely filed for renewal of a license and
the Director determines that grounds exist for non-renewal of the license, the
Director shall follow the same procedure as provided for suspension or
revocation of licenses in § 5.5 of this rule and, pending a final decision by the
Director on such renewal, the license shall remain in effect.

5. Section 5.3 -The procedures specified in Section 5 deviate to some extent from the
procedures in the Act relating to enforcement orders, found in W._Va. Code 22-22-12(b). Therefore,
for clarification purposes, it is suggested that introductory language be included for Section 5.5 which

recognizes that the procedures sét forth therein are in addition to the procedures contained in the

statute. We recommend that the following language be inserted at the beginning of Section 5.5:

5

The provisions set forth in this subsection shall be in addition to those
procedures regarding enforcement orders contained in W.Va. Code 22-22-12,

E. Section 6 - Voluntary Remediation Agreement e
1. Section 6.1.b. - A review of Section 6.1.b, especially Section 6.1.b.4, suggests that
“recoverable costs” that may be assessed against the'applicant are determined by muitiplying 2.5 times
the hourly rate of the primary employee plus the actual and direct expenses of that employee. We
have identified two deficiencies in this language. First, recoverable costs should be a function of 3

factors: the hourly rate of a primary employee, the number of hours worked on 2 specific project by
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such primary emplovee, and the constant, 2.5, The proposed language of Section 6.1.b.4 does not

mention the hours worked by the primary emplovee. Second, the definition of “primary en:pioyee”
found in Secticn 2.39 clarifies that “the term does not include secretaries, paralegals, clerks,
technicians or others who serve to support the activities of the primary employee." Presumably, the
costs associated with support staff are never recoverabie by the Director, as they are considered
overhead and are figured into the hourty rate multiplier. Despite this definition, confusion may arise
from: the fact that Section 6.1.b.3 expressly excludes secretarial and other support services from those
costs that the DEP can recover, while Sections 6.1.b.1 and 6.1.b.2 do not have a similar exclusion.
This suggests that costs associated with support staff could be recovered for those that were
identified in Sections 6.1.b.1. and 6.1.b.2.

To address these deficiencies, the WVMA suggests that Sections 6.1.b.3 and 6.1.b.4 be
revised and a new Section 6.1.b.5 be added as follows:

6.1.b.3. Such other costs incurred by the Division of Environmental
Protection in implementing and overseeing activities under the agreement,

6.1.b.4. All recoverable costs shall be billed against any depesit and
subsequently by separate invoice; and

&

6.1.b.5. Recoverable costs shall be determined by the number of hours
worked under the agreement by each primary employee multiplied by 2.5
times the hourly rate of each such employee and then adding the direct
expenses incurred by each such employee... ... .

The suggested changes are intended to clarify that fees are only assessed for the primary employees’

work and any expenses incurred by that employee, and that the hourly rate takes into consideration

overhead such as rent, support staff and other such expenses.
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2, Section 6.].b.4 - Hourly Rate - The term “hourly rate” is not defined in the Act. The

rule should specify how the hourly rate will be determined for purposes of Section 6,1.b’;4, We
suggest the inclusion of the following definition in Section 2 of the proposed rule:

__. Hourly rate. -- The gross annual salary (excluding benefits paid to an
employee) divided by 2080.

3. Section 6.1.h. - Submission of Works Requirements of the Agreement - Section 6.1.h

refers to “listing of the applicable standards to be calculated at the site”. We believe the intent of this
provision is that the voluntary remediation agreement is to contain the cleanup levels that will be met
at the site. Therefore, the word “calculated” should be changed to the word “achieved.”

F. Section 7 - Public Involvement/Public Notification

1. Secgpe- Based upon our review of the proposed rule and our members’ participation
on the Steering Committee, it is the WVMA's understzanding that certain provisions of Section 7 were
to apply only to sites for which an application had been filed by a "Brownfield applicant,” as that term
is defined in the proposed rule. See Section 2.8. This would encompass Sections 7.1 through 7.8
of the proposed rule. The remainder of Section 7 is to apply to sites that are the subject of
applications filed by applicants other than Brownfeld applicants. The\only exception to these general
statements is if' any requirement in Sections 7.1 through 7.8 is incorporated into the requirements
applicable to applicants other than Brownfield- applicants. - See, e.g., Section 7. 12;b.,. which - .
incorporates by reference several provisions of Secticn 7.4. Because of the critical nature of this
distinction, we urge the DEP to consider the inciusi'on of general language at the beginning of Section
7 which describes the scope of the various subsections. To this end, we suggest that the following
language be inserted after the title to this section:

§ 60-3-7. - Public Involvement/Public Notification.
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Except to the extent incorporated by reference in subsection 7.12.b, the
requirements of subsections 7.1 through 7.8 of this section shall apply only to
Brownfield applicants as that term is defined in Section 2 of this rule. The
provisions of subsections 7.9 through 7.12 of this secticn shall be applicablé
only to applicants who are not Brownfield applicants.

2. Section 7.4.c - The WVMA. supports the proposal of the Standards Subcommittee to
include in this subsection language consistent with the Act which describes the substance of the
information to be provided at the information mesting. This revision can be accomplistied by -
inserting the following language at the end of proposed Section 7.4.¢:

The informaticn meeting shall address how remediasion issues are applied to
the site, site risk issues including key risk assessment assumptions,
uncertainties, populations considered, the context of site risk to other risks,
and how the remedy will address site risks.

3. Section 7.8 - For clarification, we suggest that the term "non-Brownfield applicant
participants” be replaced with the phrase "participants other than Brownfield applicants.”

4, Section 7.12 - The WVMA endorses the changes that have been recommended to this
section by the Standards Subcomriittee. See memorandum of Standards Subcommittee to Steering
Committee dated January 28, 1997. Consistent with those revisions, Sections 7.12 and 7.12.a should

read as follows:

7.1.2. Public Involvement/Public Notification in Development of Remediation
Goals .

7.12.a. In the development of remediation goals pursuant to sections 9.3.d

and $.4.a of this rule, the director shall require a 30-day comment period and
information meeting. T

G. Section 8 - Risk Protocol
1. Section 8.1,c.3 - This provision, which discusses the use of fate and transport models,

has not been properly numbered. As a new main topic under "Risk Protocol" and "General
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Requirements for Risk Assessments” (Section 8.1), it should be designated 8.1.d., and the subsecticns

thereof renurnbered accordingly. Similarly, Section 8.1.c.4, which discusses the use of population
¥

risk estimates, should also be the beginning of a new major heading under "General Requirements of

Risk Assessments" with the designation 8. 1.e. Appropriate changes in the numbering of these

subsections are reflected in the attachment to these comuments.

Z. Section 8.4 = This provision discusses Uuseline human health risk assessments. Some
reorganization of this section is recommended to clarify the provisions relating to the purpose of
baseline risk assessments and the elements of baseline risk assessments. To distinguish these points,
we recommerid that Section 8.4.a begin with the phrase "The BHHRA may be used either to:" and
that the two provisions following be relabeled as Sections 8.4.a.1 and 8.4.2.2. A separate subsection
should be designated for the provision which begins "BHHR As shall include, but are not limited to
...." We suggest that this section be designated as Section 8.4.b. It is not necessary to relabel the
subsections thereafler. These renumbering changes are reflected in the attachment to these
comments, S -

3. Section 8.5.¢. - The discussion of exposure analy\sis contained in this provision
addresses ecological effects from conditions that will be present at the site "following implementation
of the proposed remedial action." We believe this language is inappropriate in this section, which
addresses the elements of the Baseline Ecological Site Assessment. The conditions of the site
“following implementation of the proposed remedial action” are correctly addressed in Section 8.8.
We, therefore, recommend that the first sentence in this subsection be revised to read as follows:

An exposure assessment that evaluates the potential for and magnitude of

ecological effects to receptors of concern considering current and reasonably
anticipated future conditions at the site shall be performed . . .
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4. Section 8.6 -'We understand the intent of § 8.6 is to avoid unnecessary duplication
of risk assessments. We further understand that it is fully within the option of the applicant to pursue
any risk assessment. Because these are two significant points with respect to the implementation of
the rule, we urge the DEP to consider revising § 8.6 to clarify them. To this end, we propose that
the second sentence of § 8.6 be revised to read as follows:

In a situation where a baseline risk assessment has been conducted and where
no further action is the proposed remedy, the base line risk assessment may
serve as the residual risk assessment.

H. Section 9 - Remediation Standards

1. Section 9.1.a 2 - This section, which addresses Uniform Risk-Based Standards for

human health, does not contain any discussion of background concentrations of contaminants.
However, in Section 9.1.2.3 the following language appears:

If these levels are below anthropogenic background levels, such background
levels will be considered the uniform risk-based levels, -

The above-quoted language appea;s to be misplaced in the section regarding site-specific risk based
standards (9.1.a.3). We recommend that the quoted language be insex;ted as a second sentence at the
end of Section 9.1.a.2. to be consistent with the provisions for background made in section 9.1.b.2
of the Uniform Ecological Standard.

2. Section 9.2.a. - This provision addresses the de minimis remediation standards for
soils. In Section 9.2.a.1 reference is made to Table 60-3B, which is described as containing risk-
based concentrations that reflect "direct contact exposures and protection of underlying groundwater
quality." In a footnote on page 17 of Table 60-3B the following language appears:

These concentrations shall be appiied where the soi ingestion pathway is the
major contributor to risks identified in the site assessment. If other exposure
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pathways are identified, the acceptable concentrations shall be determined

only in consultation with the Director, considering all exposure pathways, and

all other requirements of the regulations. However, remediation of free

products shall be required. v
As noted by this language, an appropriate clean-up level for the protection of underlying groundwater
quality, to the extent this represents an exposure pathway which is a major contributor to the risk
identified in the site assessment, cannot be obtained from Table 60-3B. To provide clarification on
this point it is suggested that § 9.2.a.1 be restructured to read as follows:

§ 9.2.a.1. Risk-based concentrations (RBCs) for human health for residential

or industrial site uses that consider direct contact exposures are presented in

table 60-3B;

§ 9.2.a2. Risk-based concentrations for human health for residential or
industrial site uses that consider protection of underlying groundwater are as
follows: ,

§ 9222 A [Reserved]

3. Section 9.2.4.3 - Paragraph numbering for this section and the succeeding sections

appears to be incorrect as it does not relate to a separate De Minimug standard for soils, but rather,
establishes De Minimuys standards for groundwater. Therefore, this section should be redesignated
as Section 9.2.b and the succeeding paragraphs renumbered accordingly. These changes have been
made on the attachment to these comments.

4. Section 9.3.¢.2. - Groundwater remediation values are set after consideration of the

potential of groundwater for use as a drinking water supply. Section 9.3.¢.2. inplies that any future
use of an aquifer must be protected, even if it could not be used as a drinking water source. To
clarify that it is the drinking water use that is protected, the last part of Section 9.3.c.2. should be
changed by deleting the words “cannot be used, and” and inserting the words “is not reasonably

anticipated to be used as a drinking water source, or”.
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5. Section9 .3d - The WVMA supports the proposed revisions of this section that have
been recommended by the Standards Subcommittes. This change is reflected in a memorandtim from
the Standards Subcommittee to the Steering Committee dated January 28, 1$97. An additional
change to this section to correct a typographical error is the deletion of the word "shall” in the second
line of this subsection.

8. Section 9.3 f. - To clarify the discussion of cumulative site risk, we recommend that

the phrase "per receptor” be inserted at the end of the first line in this section.

7. Sections 9.3 f. 9.4.b_and /6 1.c.]. - Where there is no information that multiple
systemic toxicants affect more than one organ, the assumption should be that a hazard index of ten
will be used to determine the cumulative site risk. In order to reflect this in the rule, Sections 9.3 1
£.4.b. and 16.1.c.1. should be changed so that the last clause reads as follows:

...or 10 where it is not determined whether multiple systemic toxicants affect
the same organ.

8. Section 9.4 - The site-specific standard established under Section 9.4 describes the
factors that must be taken into consideration in developing risk assessments. However, it is does not
identify the types of risk assessment for human health that may be done, which are the baseline human

health risk assessment (BHFRA) described in Section 8.4, or the residual risk assessment (RRA)

described in Section 8.6. To connect and cross-reference the risk assessment provisions in Section.. .. . . .

8 with the standard-setting of Section 9, WVMA suggests that the heading and first sentence of

Section 9.4 be rewritten as follows:

9.4 Human Health - Site-Specific Risk-Based Standard. Site-Specific
Risk-Based Standards will be determined using one or a combination
of a BHHRA as described in section 8.4 of this rule or a RRA as



described in section 8.6 of this rule. In establishing the remediation
standard . . .

9. Section 9. 4.a. - The same changes as recommended to § $.3.d should be indluded in
this section.

10. Section 9.4,.c - Some pollutants may exhibit both carcinogenic and noncarcinogenic
effects.. In such event, the rule should explain which of the two exposure risk factors applies. This
could be accomplished by adding Section 9.4.c., as follows:

9.4.c¢. If a contaminant exhibits both carcinogenic and noncarcinogenic

effects, then the more conservative risk-based standard (i.e., the lower
of the two values) shall be used as the remediation standard.

11 ' Jazand 9.3 a3 -Bothihese sections contain extraneous comment that
was intended to be illustrative and that is not appropriate for inclusion in the rule. Accordingly, the
WVMA suggests that the last two sentences of Section 9.5.a.2 and the last sentence of Secticn
6.5.2.3 be deleted.

12, Secrion 9.9.g. - The groundwater monitoring plan required for natural attenuation is
intended to require monitoring upgradient of receptors of concern, in order to give warning of the
advance of a groundwater plume before the contamination reaches the receptor, and downgradient
of the leading edge of the plume, in order to confirm that the plume is not advancing faster than
expected. However, Section 9.9.g does not state that requirement as clearly. as it might. . Thérefore,
the WVMA suggests putting a period after the first use of the word “receptor”, deleting the rest of
the paragraph, and replacing it with the foﬁowin'g':

Such monitering program shall provide for placing one or more monitoring
wells at least one year’s time of travel upgradient of the receptor, and at least
one monitoring well shall be placed at 2 location no farther away from the

leading edge of the contaminated groundwater at the site than such
contarnination is likely to travel in five years.
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L Section 11 - Final Report

1. Section 11.8 - This provision contemplates submission of a completed E.and use
covenant, with proof that it has been properly recorded, at the time the final report is developed and
before issuance of a certificate of completion. This would require the remediator to have filed the
iand use covenant before he has received a certificate of completion. Doing so is contrary to Section
12.5.5., which allows filing the land use covenant after the final report, but before the certificate of
completion becomes effective. The WVMA suggests that the first sentence of Secticn 11.8 be
amended to delete the words “confirming that such institutional controls have been properly
recorded”, and by substituting in their place the phrase “to be recorded.”

J. Section 12 - Certificate of Completion

1. Section ]2.2.5 - This provision requires the Director to issue a certificate of

compietion within 30 days of issuance of a final report. However, the language as written leaves
open the amount of time the Director mav take to review the final report. We believe this omission
is an oversight and does not reﬂectuthe intent of the Steering Coﬁunjttee. For this reason, we suggest
that Section 12.2.b be revised to clarify the time frame for the Dire?tor’s action, as follows:
12.2.b, If the Director agrees that the final report was properly issued, a
certificate of completion shall be issued by the Director within 30 days of
receipt of a request for a certificate of completion from the applicant.
2. Section /2.4 This provision does not reflect the circumstances under which
the certificate of completion may be issued by the LRS. We believe that this is an oversight and based
upon discussions by the Steering Committee we believe it was the intent to allow the LRS to issue

certificates of completion where the applicable standard for the site was the de minimus standard. The

WVMA suggests that Section 12.4.a. be amended as follows:
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12.4.a. A licensed remediation specialist may issue a certificate of complétion
for any dite that complies with the de minimus standards set forth in Sections
9.2 and 9.5 of this rule, provided that a final report is issued and the Director
is given notice of the licensed remediation specialist’s intention to issue a*
certificate of completion for the site.

K. Section 13 - Land Use Covenants

1. Section [3.4 - Unnecessary language has been inadvertently included in this section
and should be deleted. Specifically, language from the third sentence in this subsection, which begins
"circumstances which would justify the modification . . ." to the end of Section 13.4.¢ should be
deleted. The same language appears, correctly, in Section 13.5 of the proposed rule.

IV. P HICAL E ND INCO R -REFEREN

In our review of the proposed rule, the WVMA has identified a number of typographical
errors as well as several instances in which incorrect cross-references have been made. For ease of
reference a mark-up of the proposed rule identifying errors and cross-references by hand-written
notation is attached to these comments. We urge the DEP to include these corrections in the final
rule. e .-

V. NCLUSION )

The West Virginia Manufacturers Association appreciates the opportunity to provide these
comments on the Proposed Voluntary Remediation and Redevelopment Rule. It has truly been a
significant accomplishment to develop such a complex rule in a six-month period. We believe the
revisions suggested by these comments are necessitaEed by the compressed time that was allowed for

negotiation of this rule. With these proposed changes, however, the WVMA believes that a

reasonable and effective rule will have been developed and is pleased to have played part in that
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development. We look forward to the implementation of West Virginia’s voluntary remediation

program.

Katen S. Price, President ~
West Virginia Manufactuters Association
January 29, 1997
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exposure pathway describes a unigue mechanism by which an
individual or population is expcosed to chemicals or physical
agents at or coriginating from a site. Each exposure pathway
includes a source or release from a source, an exposure peint,
and an exposure route. If the exposure peoint differs from the
socurce, a transport/exposure medium (e.g., air) or media (in
cases of intermediate transfer) alsc is included.

2.21. Exposure Route. -- The way a chemical or physical
agent comes -in contact with an organism (e.g., by eating
. [ingestion), breathing [inhalation], or touching [dermal
contactl).

2.22. Fate and Transport. --- The khehavior and movement of a
chemical through an envircnmental media.

2.23. Gross Remediation Costs. -- The direct costs
associated with remediaticn of a site and paid by the remediator.
Gress remediation costs include the fees paid te the licensed
remediation specialist, and contracters,  eguipment expenses and
rental, disposal costs, permit fees, remediation site personnel
costs, and all cther expenses directly related to achieving
applicable standards at the site.

2.24. Habitat. ~- The area or type of environment in which
an organism or biclogical population normally lives or occurs.

2.25. Hazard Index. -- The sum of the hazard guotients for
multiple substances and/or multiple exposure pathways.

‘2.26. Hazard Quotient. ~- The value which quantifies
noncarcinogenic risk for e¢ne chemical for one receptor population
cver a specified expeosure period. The hazard guotient is egqual
to the ratio of a chemical-specific intake to the reference dose.

Tnptemendzds ) i
2.27. Empiemap:.hhiﬁirv. -- The technical and

administrative féasibility of an action as well as the
availability of needed gocds and services.

2.28. Inactive property. -- Real property that has
previously been used for commercial or industrial purposes but is
no lenger actively used for such purposes.




greater than two acres, ¢r over an area equal Lo or greater than
1,000 sguare feet in sediment.

2.42. Reasonably Anticipated Future Use. -- Potential
future land and water uses which have a credible chance of
occurrence. -

2.44. Reascnably Potential., --A scenario with a credible
chance of occurrence without considering extreme oxr essentially
highly unlikely circumstances.

2.45. Recepters (Human). -- Humans potentially exposed to
contaminants released from the Slte.

2;46. Remedial Action. -- To cleanup, mitigate, correct,
abate, minimize, eliminate, ceontrol and contain or prevent a
relezse of z contaminant into the envircnment in order to protect
the present cor future public health, safety, welfare, or the
envircoment, including preliminary actions to study or assess the
relezse. ' - -

2.47. Reopener. -- One or more of the grounds for setting
aside some cor all of a certificate of completion and recopening a
voluntary agreement that is specified in section 16 cof this rule.

2.48. Residentizl Land Use. ~- Any real property or portion
thereof which is used for housing ¢f human beings. This term
includes property used for schools, day <are c¢enters, nursing
homes, or other residentizl-style facilities or recreational
areas.

2.49. Revolving Fund. -- The Brownfields Revolving Fund
established in W.vVa. Code, §22-22-5(b).

2.50. Rigk-based Concentrations. -- Ccncentraticn
develeped by the director for_individual chemicals that
correspond to a specific i
for residential land use
hazard quotient of 1. The
the De Minimis Standard.




§60-3-4. Application to Participate in Voluntary Remediation
Program.

4.1. Pre-application Conference for Brocwnfield Applicants.
A brownfield applicant shall confer with the director and comply
with the lcan procedures contained in section 15 of this rule
before submitting an application to participate in the veluntary
remediation program.

4.2. Contents of Application. Any perscen whoe desires to
-participate in the voluntary remediation program shall submit to
the chief cf the Office of Waste Management an application on a
form provided by the dlrector which shall contain, at a minimum,
the follow1ng lnfcrmatlon . -

4.2.a. The applicant’s name. This shall include the
applicant’s legal nzue and any other aliases or other names by
which the applicant is Xnown or undsar which the applicant does
business: . — -

4.2.b. The applicant’s address. This shall include
the current address at which the applicant can be reached by
mail, and in the event that post cffice delivery is not feasible,
the applicant shall alsc provide a description of his/her current
address that will enable the director to locate the applicant;

i

4.2.c. The applicant’s financial capabilities. Thi
shall include, but is not limited formation that
demonstrates the applicant has, or-has secured access te,
firnancial resources that are adeguate to successfully complete
the voluntary remediation and satisfy any contractual cbligaticns
entered into by the applicant that relate to the voluntary
remediation;

4.2.d. The applicant’s technical capabilities. This
shall include, at a minimum, information that the applicant is cr
has contracted with a llcensed remedlatlon speczallsu to perform
the work regquired;

4.2.e. For brownfield applicants, a Notice of Intent
to Remediate in accordance with section 7.1 of this rule, and 2
certification that he/she, his/her spouse or cther member of
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4.2.£.8. Where an appllicaticn covers Lwoc Or more
non-contigucus locations, this informetion shall be provided for
each location.

4.2.g. A site assessment which includes information
that identifies all actual or potential contaminants reasonably
expected to ke at and near the site, the nature and extent of the
contamination, and potential receptors and pathways for
contaminant migration. In no case, however, may an application
be deniesd on the grounds that the site assessment is inadequate
if the site assessment satisfies the reguirements contained in
W. Va. Code §22-22-4(e}. Where the director determines that
additicnal site assessment information is necessary, the
submission of such additiconal information may ‘be addressed in the
voluntary remediation agreement. '

4.2.n. Cther information as reguestsd by the dirsctor.
4.3. Applicaticn Fee. . . _

_ 4.3.a. Each applicant shall pay an application fee in
accordance with this section. The fee is to be submitted at the
time the application is filed in the form of a check payable to

the Voluntary Remediation Administrative Fund.

4.3.p. Should the applicant withdraw the application
at anytime prior to the determination of eligibility by the
directer, the applicant shall receive a refund cf one-half the
application fee paid. ‘

4.3.c. If the director rejects the application and
applicant doeszgog re-submit a revised application within twenty-
Eivre—{25—days A4 eY%irector shall refund one-half the

application feé& within = ndays of the rejection of the
application. ‘

~ 4.3.d. The application fee to be paid shall be
calculated based upon the points assigned to the property using
the following criteria: o

4.3.4.1. Size of Preperty. The total sguare feet
cf surface area of the property tc be covered by the application,
rounded to the nearest 1,000 sgquare feet. For properties less
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4.3.4.6. If the applicaticn covers 2 or mere non-
contiguous locations, the application fee shall be 55,000,
provided that the locations under consideration display similar
contaminant profiles and similar surface and subsurface
characteristics. Similar surface/subsurface characteristics
shall be construed teo be limited tec upland, riparian/wetland,
karst or other similar land forms as approved by the director.
If any of the individual locations includes a surface area
greater than 2 acres, a separate application and fee must be
submitted for that site.

4.4. Confidentiality. -- Information obtained by the
division pursuant to.this rule shall be available te the public
unless .the director certifies such information to be :
confidential. The director may make such certification where any
person shows, to the satisfaction of the director, that the
information or parts thereof, if made public, would divulge
metheds, processes or actiivities entitled to protection as trade
secrels. - - :

§50-2-5. Licensed Remediation 8pecizlists.

§.1. Professional Responsibilities of Licensed Remediation
Specialists. ‘

5.1.a. AaAny individﬁ//_;io wishes to practice as a
licensed remediation speciali g}“i the state of West Virginia
must hold a wvalid licensed remediation specialist license.
individual shall have the burden of demonstrating to the
director’s satisfaction that he or she meets the reguirements for

licensing.

5.1.b. It is the licensed remediation specialist’s
duty to protect the safety, health and welfare of the public in
the performance of his or her professiocnal duties. Specific areas
cf professicnal responsibility are as follows:

_ 5.1.b.1. The licensed remediation specialist is
responsible for any release of contaminants during remediation
activities undertaken pursuant to arnd contemplated in the

approved remediaticn agreement, work plans or reports; he act
of moving contaminants within a site in the course o ;b ediatiocn
activities shall not be considered to be a release. 2 or she
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E.2. »2pplication for licensure. -- Any individual who
wishes to obtain a license to practice as a licensed remediation
specialist must submit a complete and accurate application to the
director on forms supplied by the director. An application fee,
as gpecified in Table 60-3A cf this rule, shall be submitted with
the application. In orxrder te qualify for the licensed
remecdiation specialist examination, the applicant must
demonstrate to the director that the following eligibility
requirements have been met:

5.2.a. Minimum Education Requirements: All

.individuals applying for a license shall meet the reguirements of

one of the following tracks:
. 5.2.a.1. Standard Track: The individual has
earned a baccalaurezte, masters, cr doctorate degres from an
accredited educaticnal instituticn in cne cof the following areas:
biology, chemistry, earth sciences, environmental sciences,
gz=ology, hydrcgeclogy, microbicleogy, soil sciences, toxiceolegy,
scientific subdisciplines of public health, risk assessment, or
hazardous waste management, engineering, or in a curriculum
determined to be equivalent by the direetor. The charter or
accreditation of the recognized educational institution must have
been effective as of the date the individual’s degree(s) was -
granted; or _ .
- Alernetive
5.2.2.2. »Aitermzbe Track: The individuasl has
earned at least a high school diploma, but does not meet the
requirements for the standard track.

5.2.b. Minimum Experience Regquirements: EREach
individuzal shall demonstrate to the director’s satisfaction that
he or she meets the requirements for relevant professional
experience. Qualifying relevant professional experience must be
work of a professicnal grade and character that indicates the
individual is competent to perform professlonal services pursuant
to the reguirements of the Act.

5.2.b.1. Relevant professional experience shall
include, at a minimum, practical knowledge of the following:

5.2.b.2.A. Remediation activities;
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5.2.b.1.B. Procedures necessary to remediate
a site;

5.2.b.1.C. Management of contaminants at a
site, including, but not limited to:

5.2.b.1.C.2. Site investigation;

5.2.0.1.C.2. Health and safety
protocol; and

5.2.b.1.C.3. OQuality assurance.
. ' ' 5.2.b.1.D. Feasibility studies; and
ng.b;l.E. Remedial design.

5.2.k.2. Standard Track: The individual must
have six years of relevant professiocnal experience, one ¢f which -
is supervisory or project management related.

AMer mective Lo
£.2.0.2. ZZFtemmmbe Track - The individual must

have ten years of relevant professicnal experience, one of which
is supervisory or project management related.

5.2.b.4. In aé@é;&ﬁn to ‘the practical knowledge
criteria pursuant to section == of this rmale, the director
will also consider the following criteria in evaluating whether
an individual’s remediation and practical experience, considered
both individually and collectively, constitute sufficient
relevant professional experience:

5.2.b.4.A. Proficiency;

5.2.b.4.B. - Broad knowledge ¢f the wvarious
remediaticn technclogies;

5.2.b.4.C. Number of individuals and
disciplines of other professicnals supervised or coordinated;

5.2.b.4.D. Duraticn of employment;

18




5.2.b.4.E. Nature of work perfcrmed
(including, but not limited to, whether such experience includes
work at sites where subsurface investigations have cccurred); and

5.2.b.4.F. Any other factors the director
deems relewvant. - :

5.2.b.5. -~ The individuval applying for licensing
ghall z2lso previde the director with three professicnal
references, each of which, at a minimum, address the individual’s
range of practical knowledge and prcfessional experience with
regard to providing professicnal services under the Act.

. "7 B5.2.b.6. Work performed during a period of full-
time undergraduate study at an educational institution is
considered part of the educational program andé is not considered
acceptable preofessicnal experience; provided, however, that the
director may accept work performed for periods cof at least two
&nd one half consecutive months per calendar year when not
enrolled as a full-time student, during, or incidental to,
undergraduate educaticn as relevant professional experience if
the individual did not recelve collece credits for that work.

E.2.c. Credits: Individuals who have earned degrees
from recognized educational institutions in addition tc those
required te meet the minimum educational reguirements set forth
in 5.2.a. may reguest that the director credit scme or all of
that additional education toward the requirements for relevant
professional experience in accordance with the following:

£.2.¢.1. Standard Track One year credit for
each master’s degree, and two years credit for a doctorate
degree, if the degrees are from a recognized educational
institution in one of the academic areas identified in 5.2.a.1;

. Alernetive

§$.2.c.2. XAtternate Track: One-half year credit
for each associate'’'s degree in one of the academlc areas
identified in 5.2.a.31; and

5.2.¢.3. The director will grant to an individual
up te two years maximum credit for additional educaticon under the
Standard Track; or up to one year maximum credit for additional
education under the Altermnate Track.
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5.3. Licensing Examination: The directeor shall be
responsible for implementing the following reguirements, at a
minimum, of the licensed remediation specialist examination:

5.3.a. Frequency and Schedulzng The director shall
admlnlster a licensing examination at least every six months teo
all individuals whe have met the regquirements for licensure.
Examinations shall be held at the time(s) and location(s) set by
the director. The director shall provide public notice at least
fifteen days prior to the application due date for the next
scheduled examination;

5.3.b. Examination Format/Content: Examinations shall
test the individial’s overall regulatery understanding, and
overall technical understanding. Overall.regulatory
understanding means an understanding of the relevant Wesg”
Virginia Division of Environmental Protection regulatic
related written policies and Federal environmental reguleeitns.
Overzll technical understanding means demonstrating an
understanding cf basic concepts and methods in those scientific

and technical fields related to assessment, ccntainment, and
‘remediation actions; . S

5.3.¢. The director shall prepare the licensing
examination; .

5.3.d. The director shall initially develop a minimum
of three separate examinations. No single examination shall be
repeated until the other two examinations have been given;

5.3.e. After any of the individual examinations have
been used twice, the dlrector ghall prepare a minimum of three
new examinations; .

£.3.£. An individual may take an examination only if
the applicable examination fee established by the directcr has
been paid. The examination fee, as specified in Table 60-3A of
this rule, shall be submitted after an applicant’s eligibility to
take the exam has been confirmed with the application. Payment
shall be made in full by check or money order payable to the West
Virginia Divisicon of Envirconmental Pretection. The examination
fee is non-refundable, except in the fcllowing circumstances:

T 20




e -

~the

7.1.a.6. Proposed methods to remediatehsite;

7.1.a.7. Proposed methods to contreol possible
health exposure;

7.1.a.8. Location address of where interested
perseons may review the notice;

7.1.a.9. Name, address and telephone number of
brownfield applicant contact for questions from interested

Jindividuals; .and

7.1.a.10. Name, address and telephone number of
Division of Environmental Protection coutact where comments and
Questions can be received. -

7.2. Division of Environmental Protection Notice to the
Dublic. '

7.2.a. Upeon receipt of a Notice of Intent to Remediate,
the Division of Environmental Protection shall publish a summary
of the notice in a Division of Environmental Prctection
publication of general circulation. Information contained in the
summary shall meet the requirements set forth in section 7.1 of
this rule.

7.2.b. The summary also shall include information on
the public’s right under the Voluntary Remediaticn and
Redevelopment Act to become involved in the development of the
remediation and reuse plans for the site.

7.2.¢. The Division of Environmental Protection shall
issue a news release summarizing the Notice. The news release
shall be sent to media outlets serving the general area where the
remediation is proposed. : |

7.2.4. The Division of Environmental Protection zlso
may post the Notice and information required under this section
on the Division of Environmental Protection’s Internet Website.

7.3. Notice to Governmental Agencies.’
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7.7.¢. The Public Invelvement Plan shall include,
but is not limited to:

7.7.d4.1. Provisions for further meetings in the
community;

7.7.d.2. Opportunities for participants to review
and comment on each work plan as well as review and comment on
the voluntary agreement before it is finalized and accepted by
the diractor;

7.7.e. The director shall consider ccomments from
participants and the brownfield applicant’s responses to comments
regarding the voluntary agreement, work plans, and reports before
deciding whether to approve the submission;

7.7.E. Means of communicating with a community,

which may include, bufig%t limited to:

7.7.£.1. Brownfield applicant peint-ocf-contact
with public;
7.7.£.2. Establish and maintain mailing and
telephone list of interested individuals;

7.7.£.2. Newsletter;

7.7.£.4. Docrstep notice to residents and
businesses; ‘

7.7.£.5. Xewspaper, radio, and teievision
advertisements;

7.7.f.6. News releases to local media;

S 7.7.£.7. Presentations to local civie
organizations; and

7.7.£.g. Citizen advisory panel for development
of remediation and reuse plan,




S

7.7.9. The Puklic Involvement Plan shall remain in
effect until the Certificate of Completion is issued, or until
the brownfield zpplicant withdraws from the brownfields program.

7.8. Technical Assistance. -- At any time during the life of
the Public Involvementz Plan, the non-brownfield applicant
participants may petition the director for technical assistance
related to: - - ‘ '

7:8.a. Review of si ated documents;

7.8.b. Explaining technical information to panel

members;

»

7.8.c. Translating technical information into language

understandable to nen-technical persons;

7.8.d. Providing assistance in communicating the
concerns of the non-brownfield applicant members of the panel to
the appropriate persons; or

7.8.2. Such other areas deemed appropriate by the
director.

7.8.2.1. Upcn receipt of such petition, the
director and the brownfield applicant, by mutual agreement, will
develop a techniczl assistance component to the Public
Involvement Plan. Comments from other participants shall be
considered in the develcpment of such component. The applicant
shall be responsible for expenses incurred in this process.

7.9. Public Notice of Applications for Veluntary Remediation
Projects. -- Except as to applications from brownfield
applicants, upon receipt of an application to éﬁnduct a voluntary
cleanup under the Act, the Division of Environmental Protection
shall publish a summary of the application in a Divisieon of
Environmental Protection publication of general circulation.
Information contained in the summary shall include:

7.%9.a. The name and business address of the applicant,
inecluding a street addregss or route number;




[ P

[ER——

fe -

x-——\nﬂf

he/she shall be required to comply with sections 7.4, 7.6, 7.7,
and 7.8 of this rule.

7.12. Public Involvement/Public Notification in Development
of Residential Remediation Goal.

7.12.a. Where required by sections 9.2.d and 8.4.a cf
this rule, the director shall reguire a 30-day comment period and
information meeting to address residential remediation goals.

- 7.12.b.. To notify the public of the start of the 30-day
comment period, the applicant shall comply with sections 7.4.b.5;
7.4.b.6; 7.4.2.7; 7.4.0.8; 7.4 ; 7.4.2.1C; 7.4.c.; and 7.4.4
of this rule. I '

7.12.c. The applicant shall respond to comments
received during the comment period and submit the responses to
the director and any commenters.

7.12.d4. The director shall review tfhe comments and.
applicant's responses when making a decision. The director shall
notify the parties who provided comments during the comment
period of his/her decision.

§60-3~-8., Risk Prokocol.

This section establishes a risk protocel for conduct of
human health and ecological risk assessments. It describes
general requirements for risk assessments and specific
requirements for baseline human health and ecological risk
assessments, residual risk assessments, ‘and appllcatlon cf

probabilistic risk assessment methods.

8.1. General Reguirements for Risk Assessments. Risk
assessments shall consider existing and reasonably anticipated
future human exposures znd significant adverse effects Lo
ecological receptors of concern in accordance with this rule.

8.1.a. Risk assessments may be conducted using either
deterministic (single pecint value) or probabilistic risk
assessment methodologies as agreed to in the Voluntary
Remediation Agreement.
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8.1.c.2.D. U.8. EPA ASTER Data ERase;
2.1.c.2.E. TU.5. EPA PHYTOTOX Data Base;

: _ 8.1.c.2.F. U.S. EpPA Terrestrial Toxicity
Data Base (TERRATOX);

8.1.c.2.G. U.8. Fish and Wildlife Service
Technical Reports;

8.1.¢c.2.E. Cak Ridge National Laboratory
Toxicolecgical Benchmark Technical Reperts;

" ° 8.1.c.2.I. Other U.S. EPA documents
acceptable to the director;

8.1.c.2.J. ATSDR Toxicological Profiles;

' 8.i1.c.2.R. Cther peer-reviewed technical
publications; and

"8.1.c.2:L. Data developed in accordance with
a peer-reviewed scientific testing protocol and approved by the
director. : : . :

<. l.a. "
f2rer3. Risk assessments may include the usge of
fate and transport models subject to g@ﬂigiéi approval of the

model and the data to be used for the parameters specified in the
model. . )

' <.).a. t director :
B3+, The dixisisn shall insure that
any fate and transport model approved for use is capable of
simulating those site conditions and contaminant properties that
might have a significant impact on site-specific contaminant fate
or transport.
% l.c2.2.

|—I+e+3-5. Sensitivity analyses of models
and data used in model parameters shall be included in risk
assessments. Sensitivity analyses shall be based on the range of
conditiens which histeorically occurred at the site.

41




-

[

.4 5.

- FTirer3 T For models not included in
division guidance documents, a descrlptlon shall be included in
the risk assessments.

3.1.8.7 :
I3, Where available, the division
shall give preference to the use of models and data for which on-
site wvalidation is demonstrated.
<. l.e.
€-Fre+. The use of population risk estimates in
additicn to individual risk assessments is provided for as
follows:

C.l.e.1.
Lriro-4=&. 'For human health risk

assegsments, risk estimates shall initially be made at the level
of the individual. A population-based risk assessment may be
conducted where the applicant determines it would be practicable
and of assistance in eva‘uatlng the apo*op*lateness of the
remedial action; and ) - .

% l.e.2. . :

T1-e-48. For eccleogical risk assessments,
risk estimates shall be made: {i} at the individual level where
any endangered and threatened species is significantly impacted
by the proposed activities at the site; and (ii) at the level of
the population for all ecclogical receptors of concern exposed to
contaminants at the site.

8.2. Sampling protoccl, data regquirements and sampling
metheds. -- The applicant shall use appropriate sampling
approaches and data quality regquirements and statistical methods
as approved by the director to support the risk assessment and
remedy selection process.

8.2.a. Characterization of site contamination. A
sufficient number of environmental media samples shall be
collected and analyzed as to provide a reasocnable
characterization ¢f the nature andé distribution of site
contaminants. The number and location of the samples to be
collected shall be of sufficient quantity and quality to
calculate the appropriate exposure point concentration as defined
in sections 8.4.b.3.B and 8.5.c of this rule.

g8.2.b. Media to be sampled. Samples shall be collected
and analyzed from those media that are reasonably anticipated to
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have been impacted from contaminants at the site, considering the
nature ©¢f the site operations and the nature ¢f the contaminants
of potential ccncern at the site.

8.2.c. Contaminants for analyses. Not all samples
will need teo be analyzed for the same contaminants. Samples
ccllected shall be analyzed for those contaminants that are
reasonably anticipated to be encountered, ceonsidering the nature
of the site operations and the nature of the substances used or
dispesed of at the site.

8.2.4. Data validation. The quality of the analytical
data to be used shall be valldated by review of a least ten
percent’.of the data or some other percentage agreed to by the
director in accordance with standard EPA protocols. Standard EPA
vrotocols for validation may need to be modified, with the

.director’s approval, depending on the type ¢f analyses performed

{e.g., Contract Laboratory Protocol or SwW-846).

8.2.e. The following statistical approach may be used
to demonstrate that a sample population is representative of a
larger population: the 95th percentile upper confidence limit on
the mean or the maximum value of the site contaminant
concentration data shall be a reasonable estimate of a plausible
upper-bound value for this contaminant. If a contaminant can be
shown to have dissimilar distributions of concentraticns in
different areas, then the areas should be subdivided. For
example “hot spots” may be considered separately.

.. 8.3. Quantification of cumulative risks pesed by multipie
exposure pathways._ (Reserved) s ProdeCl‘ﬂ SQGhOf*Q.%JH'ciﬁiﬁsrde,

8.4. Baseline Human Health Risk ASsessments (BHERA). A
BHHRA may be used to provide a characterization of the risks to
human health posed by contaminants at fhe site, given a full
evaluation of site-specific conditions) yThe BHHRA may be used
either to: $. Y.

Y., Domet rews pocagreph ]

B.4.a. L Assess the need for remedial action considering
site-specific conditions; eor

§.%a.2-

€4+ Demonstrate the acceptab;lzty of current site
conditions with respect to the remediation standards specified in
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¥ 4.b.
this rule. ABHHRAs shall include, but are net limited to, the
following information:

8.4.b.1. A conceptuzl site model showing
contaminant sources, release mechanisms, transport routes and
media, potential human receptor populations, and reasonably
potential exposure scenarios based on current and reasonably
anticipated land and water uses;

8.4.b.2. Data quality objectives for the human
health risk assessment based on the conceptual site model;

8.4.b.3. An exposure assessment that evaluates
the potential for and magnitude of human exposure, considering
both the current and reascnably anticipated future land and water
usesgs at the site. an exposure assessment shall include:

- 8.4.b.3.A. An exposure pathway analysis
which identifies complete exposure pathways from contaminants to
receptor populations shall be performed. The nature and extent of
site contamination, the presence or absence of media that could
transport such site contamination, the presence or absence of
receptor populations that could be exposed to the contamimatien,
and the likely exposure routes shall be identified; and

8.4.b.3.B. 1If, folleowing the performance of -
the exposure pathway analysis, the potential exists for exposure
of receptor populations to site contaminants, the magnitude of
the exposure shall be quantified in accordance with division
quidance documents. t a minimum, exposure levels that
approximate an estimate of central tendency and reasonable upper
bound of the exposure distribution shall be developed.

8.4.b.4. A toxicity analysis shall be performed
if the potential for human exposure to site contaminants is
identified and guantified in accordance with section 8.4.b.3
of this rule. The toxicity analysis shall include a summa Q
current information regarding the carcincgenic and non-
carcinogenic effects of the identified contaminants of concern as
well as current sleope factors and reference doses frem the
sources described in section &+4Ta. of this rule.

T.lc.i.

44




B.4.b.6.B. The exposure assessment,
inciuding the size of the potentially exposed population; and

8.4.b.6.C. The dose-response assessment,
including the toxicological criteria used in the analysis.

8.5. Baseline Ecclogical Risk Assessment. A site-specific
De Minimus sc*ee.&ng e;ologlcal evaluation as specified in
section 9.5 of ége—Re%e%r&ttcn—S%&aé&%és may be performed by the

applicant as part of the site investigation to determine if a

.complete exposure pathway exists and there are ecological

receptors of concern. If, after this evzluaticn, a potentially

significant complete exposure pathway is &d téfﬂgd Eg ealac#~Hmsru}
applicant shall complete the uniform ecolog eva uatlon 2o

determine if site concentrations exceed benchmagk=levels. ' If the
aprlicant proposes remediati on goals that excenchmark :
levels, then, at the director’s discretion, a B ine ecolegical
assessment may be reguir to evaluate potential risks tc
ecological receptors and,develop approrriate remediation
standards based on these risks. If a baseline ecological risk
assessment is determined, nece€ssary, it shall address, but nct be
limited to, the following information: '

8.5.a. Problem Formulation. The purpose (gozls) of the
assessment shall be identified and the problem defined. This :
step includes identification of potential contaminants of
concern, potential ecological effects, potential ecological
receptors of concern, potential exposure pathways, and initial
assessment and measurement endpoints; all with respect to current
and reascnably anticipated future land and water uses. 2a
conceptual sité model shall be developed to depict how the site
conditions might affect ecolog"cal components of the natural
environment; . ' - -

8.5.b. Data Quality. Data quality objectives for the
site based on the conceptual site model shall be developed;

8.5.¢c. Exposure Analysis. 2An exposure assessment that
evaluates the potential for and magnitude of ecological effects
to receptors of concern considering the conditions that will be
present at the site following implementation of the proposed
remedial action shall be performed. Expesure is analyzed by

describing the source aznd releases, the distribution of the
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stressor in the environment, and the extent and pattern of
contact or co-eccurrence. The end product of this analysis is an
exposure preofile which summarizes the magnitude and spatial and
temporal patterns cf exposure for the scenarios described in the
conceptual site model; B

8.5.4. Ecological Response Analysis. An ecological
response analysis shall be developed which includes a summary of
current information regarding the toxicological and ecclogical
effects of the identified eceontaminants of ecological concern, as
well as ecclegical benchmark values. Appropriate socurces of
toexicity information are identified in secticn 8.1.¢.2 of this
rule;- -

8.5.e. Ecoleogical Risk Characterization. If the
potential exists for significant ecclogical risks due to exposure
to site contaminants, the exposure quantificaticn infermaticn in
section 8.5.¢c of this rule shall be integrated with the
ecclogical respeonse analysis to provide 2 characterization of the
risks presented at the site, considering current and reasonably
anticipated future land and water uses. The risk
characterization shall include a gquantitative evaluation of
ecclogical risks potentially associated with the site, a weight-
of-evidence analysis of risk, a discussion of available site-
specific ecclogical studies, and.consideration of the non-
guantified (gualitative} risks as appropriate; and

g8.5.f. Uncertainty Analysis. Qualitative and/er
quantitative uncertainty analyses shall be used as appropriate
for each element of the risk assessment.

8.6. Resicdual Risk Assessments (RRA). Conditicens that will
be present at the site following implementation of the proposed
remedy, should gne pe needed shall e considered in es;dual
humanyhealth “an&"e og;ca zsk assgssments"E %% éﬁef 'Effgis“‘nwhua
where no further actzon is the precposed remedy, the ba%§ ine risk b -
assessment shall serve as the residual risk assessment. ”n"m“s J“*“’
shall include an assessment cf the risks under current and

reasonably anticipated future land and water use scenarios,

given:

< 6w L

&6 = The exposure conditions that will be present
following remediation and the concentrations of untreated waste
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constituents or treatment residuals remaining at the conclusion
of any excavation, treatment, or off-site disposal; and/or

Sl

£—6r&+~ The exposure conditions that will result
following implementation ¢f any institutional or engineering
controls necessary to manage riSki'EEP t£§aaggqgmﬁisiduals or
untreated hazardous constituenté.ﬁfne “sRal: be <tcnducted
following the same basic steps outlined in sections 8.4 and 8.5
of this rule, except that the conditions used to define the site
shall zreflect post-remediation conditions, including site-
specific numeric remediation standards and site-specific exposure
conditions that incorporate any engineering and institutional
-contro}s propoesed as part of the remedial actionm.

8.7. Probabilistic Assessment: Probabilistic techniques
may be applied to human health and ecclogical risk assessments.
At 2 minimum, before the commencement of a probabilistic risk
assessment, the applicant shall discuss with the director the
sources and characteristics of the distributicns proposed for use
in the assessment. The preocbabilistic risk assessment shall
include, but not be limited to, information regarding:

8.7.a. All formulae used to estimate exposure peint
values, toxicity (cancer slope factor, reference dose) wvalues,
ecological benchmark values, hazard indices, and incremental
lifetime cancer risks; .

8.7.b. A combination of input parameters expressed as
either point estimates or distributions. For each input
. parameter expressed as a distribution, the folliowing information
shall be provided:

€.7.b.1. The shape of the full distribution;

8.7.b.2. To the extent practicable, the
mean, standard deviation, minimum, 5th percentile, 10th
percentile, median, %0th percentile, 55th percentile, and maximum
of the specified distributiocn:

8.7.b.3. Justification for the use of eaéh
distribution clearly explaining the ratiocnale for its use and the
rejection of other relevant distributicns; and
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8.7.9.5. Ecolegical response estimation; or
8.7.9.6. Risk characterization.

8.7.h. The plausible upper-bound expcsure condition is
equal to approximately the S0th percentile of the exposure
distribution. The central-tendency expcsure <ase is the 50th
percentile of the exposure distribution. Risk assessments
utilizing only deterministic (single point value) methods shall
provide both central tendency and plausible upper-bound estimates
cf exposures and risk.

§60-3-5. Remediation Standards. -- This section shall be used
for developing risk-based soil and groundwater remedial :
cbiectives for site remediation. The purpcse of these procedures
is to provide for the adeguate protection ¢f human health and the
envircnment relative to the current and the reascnably
anticipated future uses of the site while incorporating site-
related information, to the extent practicable, which may allow
for more cost-effective site remediation based on identified site
risks. . . o o . .

¢.1.. Types of remediation standards. Each applicant who
responds to the release of a regulated substance at a site shall
select and attain compliance with one or a cdémbiration of the
following remediation standards: '

$.1.a. Euman Health:

$.1.a.1. A De Minimis Risk-Based Standard is ome
in whlch contaminant levels that pose no significant risks to
human health based ?fﬂiny cu*renb X fgasonabl¥ anticipated
future land and?vzﬁer USEy these £ are below natural
background, background levels will be considered the De Minimis
levels; L o

9.1.a.2. A Uniferm Risk-Based Standard is one
which uses pre-approved analytical methecdologies established by
the director to input exposure factors and other site- specific
variables to calculate compound-specific remediation levels that
will be protective of human health based on any current or
reasconably anticipated future land and water use, as provided in
section 9.3 of this rule;
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$.1.b.4. The applicant may use a combinatioen of
the remediation standards to implement a site remediation plan
and may propose to use the Site-Specifiic Risk-Based Standard
whether or not efforts have been made to attain the De Minimis
isk~Based Standards.

9.2. Human Health -- De Minimis Standard. The De Minimis
Standard establishes contaminant levels that do not present a
significant risk to human health. If on the basis of the site
assessment, these standards are focund to be met, ne remedial
action or further characterization is required and the site is
eligible for issuance of a Certificate of Completion by the
director or by a Licensed Remediation Specialist as provided by
in this rule. If_ at any time during characterization or remedizl
action the site is shown to meet the De Minimis standard, no
further acticn is reguired and the site is eligible for issuance
of the Certificate of Completion.

$.2.a. De Minimis Standards for Soils. The De Minimis
Standards for both surface (<2ft depth) and subsurface (>2ft
depth) soils shall be the highest rumerlcal value of the
following:

9.2.a2.1. Risk-Based Concentrations (RBCs)for
human health for resmdential or induscrial site uses that
consider direct contact exposures and prctection of underlying
groundwater guality, as presented in Table €0-3B;

9.2.a.2. Natural background levels for each
~constituent as determined by sampling and statistical analyses
completed using director approved methods and/or data scurces; or

q.2.b. 3

S-2-2<3~ De Minimis Standards for Groundwater.
The De Minimis standards for groundwater shall be the highest
numerical value of the following:

q.2.5b. 1,

- §. 2. a+3—3- Groundwater contaminant
concentration limits established in Title 46-Series 12 of the
Code of State Rules (46CSR12);

g1.b.2.
$~2+a~3-+2+ For those contaminants where a
concentraticn limit has not been established in 46CSR12, The
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Risk-Based Concentrations (RBCs) for human health for residential
site uses will be used as presented in Table 60-3B; or

g.v.b.3,

Svnravridrs. Natural background levels for
each constituent as determined by sampling and statistical
analyses completed using director approved methods and/cr data
scurces.

g.2.¢c.

S-2=b. Carcinogens. For individual known or suspected
carcinogens, remediation standards shall be established at levels
which represent an excess upper-bound lifetime cancer risk of cne

in one millien (1x10°6) for residential land uses and cne in one
hundre@ theusand (1 x 10-3) for zncustrlal land uses.
g,2 .4

S-2:e- Systemic toxicants. For individual systemic
toxicants, remediaticn standards shall represent levels to which
the human populaticn could be exposed without appreciable risk of
deletericus effect, where the hazard quotient shall not exceed 1.

q.2.e.

$2T2. Sheould soil or groundwater concentrations meet
De Minimis levels, no further action shall be required and the
Certificate of Completion can be issued.

HYoron Reahlda— : . -

8.3. AUniform Risk-Based Standard. This Standard sets forth
uniform, approved methodologies, exposure factors, and other
input variables needed to calculate site risks for residential or
nonresidential land uses. The director recognizes that there may
be instances where the pre-established input variables may not be
applicable to a site, and thus will allow for site-spécific
variables to replace the default variables with adecuate
technical justlflcatlon. Typical parameters that may reguire
site-specific input include soil attenuation factors, site-
specific hydrogeologic properties, and institutional controls
used to manage potential exposure to site contamination.

£.32.2. Uniform Risk-Based Standards for Surface Scils.
Surface soil remediation standards for residential or industrial
land uses shall be derived by applying site-spegific information
to the equations and constants from the direct niform Risk-
Based Guidance or other eguations and constants proved by the
director considering reasonably anticipated future land and water
use.
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¢.3.b. Uniferm Risk-Based Standards for Subsurface
Soils., Subsurface soil remediation values shall be derived kased
on: .

$.3.b.1. Migration potentials;
$:3.b.2. Leaching potentials; and

$.3.b.3. - Soil saturation ccncentrations.

The equations and constants described in the directqi;>
Uniform Risk-Based Guidance or other eguations and constants
approved by the director shall be applied.

9.3.c. Uniform Risk-Based Standard for Groundwater.
Groundwater remediation values shall be derived based on:
9.3.c.1. Current or reascnably anﬁicipated future
land 2nd water use;

$.3.c.2. The potential for the groundwater to
serve as a source of drinking water. Greundwater that has a
background total dissolved solids content greater than 2500
milligrams per liter {(mg/l), or where the applicant can
demonstrate to the director’s satisfacticn that the aquifer is
not being used, cannot be used, and is not hydrologically
connected to an aguifer being used for drinking water; and

$.3.c.3. Migration potentials. The eguations and
constants described in the directors uniform Risk Based Guidance
shall be applied. '

§.3.d4. Carcinogens. For individual knmown or suspected
carcinogens, remedial standards shall derived under sections
9.2.a, 9.3.b, and $.3.c of this rule shall be established at
levels which represent an exc%ﬁﬁéy.pgr-bound lifetime risk of
between one in ten thousand to,one millicn (1x10-4 to 1x10-6).

If carcinogenic risk greater than 1x10-6 is considered for
development of residential remediation goals, public notification
ghall be required as specified in section 7.12 of this rule.

$.3.e. Systemic Toxicants. For individual systemic
toxicants, remedial standards derived under sections 9.3.a,
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9.3.b, and 9.3.c of this rule shall represent levels tco which the
human population could be exposed without appreciable risk of
deleteriocus effect, where the hazard guotient shall not exceed

one.

9.3.£., Cumulative Site Risk. Cumulative site risk
from exposure to known or suspected carcinogens shall not exceed
oné in ten thousand (1x107%); and where multiple systemic
toxicants affect the same target organ or act by the same method
of toxicity, the hazard index shall not exceed 1, or 10 where
muiltiple systemic toxicants do not affect the same oxrgan.

. 9.3.g. 8Should Uniform Risk-Based soil or groundwater
concentrations be’ met, no further action shall be requl*ed and
the Certificate of Completion can be issued.

Hurman Hea by — ,
9.4.ASite-Specific Risk-Based Standard. Site-Specific Risk-

Based Standards shall be developed using the procedures and
factors established by this section. In establishing the
remediation standard under this section, the potential for
exposure to site contaminants under current and reasonably

h_1c19ated future land and Wate* use and the abpllcat101 of
instituticonal and engineering controls shall be comsidered:

9.4.3. Carcinogens. For individual kno or s&soected
carcinogens, remedial standards shall derived underhsectlon
g3 a—5 B —and- S5 - of-thig awszilae shall bz estarlished at
levels which represent an excess upper- bound lifetime risk of
between one in ten thousand to one milli to 1x10-6).

.If carcinogenic risk greater than 1x10- 1s consmae*éﬁdfnrs’”s

development of residential remediation goals, public notificaticn
shall be required as specified in section 7.12 of this rule.

$.4.b. Systemic toxicants. For individual systemic
toxicants, remedizl standards shall represent levels to which the
human population could be exposed without appreciable risk of
deleterious effect, where the hazard quotient shall not exceed
one, Where multiple systemic toxicants affect the same target
organ or act by the same method of toxicity, the hazard index
shall not exceed 1, or 10 where multiple systemic toxicants do
not affect the same organ.
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alcng with other relevant infcormaticon for establishing and
applying such standards to specific sites. The guidance document
shall be revised from time to time as needed to incorporate
scientific advancements and new or alternative risk assessment
and methods. The guidance document, any subsaquent revisions,
and any alternative r*sk assessment methods proposed by an

as experts in relevant risk assessment disciplines. The dlrector
shall incorporate as appropriate the comments of scientific
reviewers into the cuidance document or decisions regarding risk-
based standards or methods. These services will be contracted
through arrangements made by the director with a nonprofit
crganization governed by a board of directors represeﬂtnng the
diverss. lnte*ests of West Vlrgln;a.

$.5. Ecological -- De Minimis Screening Seelogicai—

. Evaluation. This ;Eandard sets forth uniform, pre-approved

methcdelegies, exposure assumptions, and other input variables
needed to evaluate whethsr complete exposure pathways exist for
aquatic and terrestrial ecological receptors of concern. The
director recognizes that there may be instances where the pre-
established input varizbles may not be zpplicable to a site, and
thus will allow for site-specific variables to indicate whether
an ecological risk assessment is needed.

£.5.a. Typical parameters that shall be considered
when evaluating whether or not to perform an ecological risk
assessment include but are not limited to the following:

o 9.5.a.1. Evaluate whether a complete expcsure
pathway exists. If no complete exposure pathway ékists because
either the contamination is restricted in movement or there are
no ecological receptors of concern, then no ecological risk
exists {e.g., if the majority o©f the site is paved with roads and
buildings, no pathway exists);

.8.5.8.2. Some sites may be screened cut and not
requ;re evaluatlon given their size, estimated risk to ecological
receptors, lack of valued ecological receptors, including
threatened or endangered species. This helps screen out minor
sites of no practical ecological value and prevent “parking lot
ecology.” The excepticon to this would be the case where
endangered speciles are receptors cf concern;
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5.5.b.6. BAdverse ecological effects have been
chserved in an otherwise high quality habitat; and

$.5.b.7. Projected land use inveolves sensitive
eccsystems.

8.5.¢c. Should the ecclogical screening evaluation
indicate no complete exposure pathways exist or other conditions
specified in section 9.5.a. of this rule or the Screening
Ecological Evaluation Guidance are met, nc further action shall
be required and the Certificate of Completion can be issued.
Eeolemycal -

S. E.,\Uniform Ecological Evaluation. The Uniform Ecological
Evaluaticn establishes benchmark levels that do not present a
smgn;f;cant rzsk to petential ecolegical recepteors. If during
initial screening, these standards are found to be met, no
remedial action or further characterization is required and the
site is Ellﬂlble for issuance of.a Certificate of Completion by
the director or by a Licensed Remediation Specialis:. If zt any
time during characterization or remedial action the site is shown
to meet the Uniform Ecolegical Evaluation, no further acticn is
required and the CertifiegidTe of Completion can be issued. If
site centaminants excenchmark criteria, the applicant can
propoese remediation gos rrotective of ecological receptors of
concern. If the applicant chooses to remediate to benchmark
levels, the following shall be used:

5.6.a. Unifﬁrm Standards for SDils/Sediménts. The
Tnifcrm Standards for surface (<2 f£t. depth) soils shall be the

highegt of the following numerical va}ue:

9.6.a.1. Benchmarks for relevant ecological
receptors that consider direct contact exposures, as presented in
division guidance documents; or

85.6.a.2. Anthropogenic background levels foxr each
constituent as determined by sampling and statistical analyses
completed using directproved methods and/or data sources.

9.6.b. Uniform sStandards for Surface Water. The

Uniform standards for surface water shall be the hzghest of the
following numerical wvalue:
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9.6.b.1. Federal Ambient or State Water Quality
Criteria;

5.6.b.2. For those contaminants where a Federal
cr State Water Quality Criteria has not been established,
applicable NOAEL (No Observable Adverse Effect Level) or LOAEL
(Lowest Observable Adverse Effect Level) values will be used, as
presented in division guidance documents; or

$.6.b.3. Anthropogenic background levels for each

. constituent as determined by sampling and statistical analyses

completed using director-approved methods and/or data sources.

‘. 9.6.c. TUniform Standards for .Groundwater. - Where
groundwater is expected to impact surface water beodies of
concern, the Uniform standards for groundwater shall be the
kighest of the following numerical value:

9.6.c.1. Federal Ambient or State Water Qﬁality
Criteria; ‘ .

B.G.c.z. For those céhtaminants where g Federal
or State Water Quality Criteria has not been established, .
applicable NOAEL (No Observable Adverse Effect Level) or LCAEL

{Lowest Observable Adverse Effect Level) values will be used, as

‘presented in division guidance documents; or

9.6.c.3. Anthropogenic background levels for each
constituent as determined by sampling and statistical analyses
completed using director- approved methods and/or data sources.
Eg_pl IC.OLl
$.7. s;te -8pecific Risk-Based Standard. Site-Specific
Risk- Basethtandards shall be developed using the procedures and
factors established by this section.

.7.a. In establlsh;ng the remediation standard under
this section, the potential for exposure of ecological receptors

‘'of concern to site contaminants under current and reasonably

anticipated future land and water use and the application of
institutional and engineering centrols shall be considered.

$.7.b. For individual toxicants, remedial standards
shall represent levels to which sensitive (i.e., threatened or
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report or terminate the agreesment pursuant to W. Va. Code
§ 22-22-5.

10.3. .| Timing of Submittal and Review.

10.3.a. The director shall either approve or
disapprove all work plans and reports within 30 days of receipt
or within a shorter period if specified in the parties' wvoluntary
remediation agreement. Anvy such action taken on a work plan or
report must.be confirmed in writing and received by the applicant
within the 30-day period or within such shorter period specified
in the parties' voluntary remediation agreement. An extension of
time for approval or disapproval of work plans or repeort may be
mutually agreed tc between the applicant and the directer. If an
extension of time is mutually agreed to by the director and
applicant, it must be confirmed in writing.

LT

_ 10.3.b. &Afrer,work plans or reports. are resubmitted,
the director shall approve or disapprove the resubmitted work
plans or repérts within 30 days of receipt or within such shorter
period specified in the parties' veluntary remediation agreement.
Any acticon taken cn resubmitted work plans or reports must be
confirmed in writing and received by the spplicant within the 320-
day period for acting on a resubmitted application, or within
such shorter time specified in the parties’' wvoluntary remediation
agreement. An extension cof time or a;tioh on resubmitted work
plans or repeorts may be mutually agreed to between the applicant
and the director. If an extension of time is mutually agreed to
by the director and applicant, it must ke confirmed in writing.
If resubmitted work plans or reports are not approved by the
director, then the director and the applicant may mutually agree,
in writing, to a schedule for additional review of the
resubmitted work plans or reports.

10.3.c. If work plans or reports are not approved or
disapproved within 20 days of receipt by the director or within
such shorter time specified in the parties' voluntary remediation
agreement, or if resubmitted work plans or reports are not
approved or disapproved within 30 days of receipt by the director
or within such shorter time specified in the parties' wvoluntary
remediation agreement, then the work plans or reports will be
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12.3.a2.3. The voluntary remediaticn agreement
under which the site was remediated and/or evaluated;

i2.3.a.4. The final report c¢f the licensed
remediation specialist; and

212.3.a.5. BAny land use covanant or deed
restriction imposed for purposes of meeting applicable standards
including, where applicable, a description of any institutional
or engineering contrels employed at the site for purpeses cf
meeting applicable standards. ) ) S '

12.3.b. The certificate cf completion shall provide
that: . ~ - -~ = . ‘ R

N 12.3.b.1. The site that is described in the
certificate of completion meets the applicable standards as
provided in section € of this rule;

_ ©12.3.b.2. The aprlicant and the persons
identified in section 18 of the Act axre (l}i?%lieved of liability
to the state for the release that caused the contamination that
was the subject of the voluntary remediatien, and the state shall
not institute any civil, criminal or administrative action
arising from the release and resulting contamination, as long as
the site continues to meet applicable standards in effect at the
time the certificate was issued; and (2) shall not be subject to
citizen suits or ceontribution actions with regard to the
contamination that was the subiect of the voluntary remediation
agreement;

tificate and such cbligations are no longer satisfied with the

sult that the applicable standards approved for the site are no
longer being met, or continued compliance with the applicable
standard is threatened, the director shall initiate action to
insure the site is brought into compliance in accordance with

gtion 14 of this rule to rescind the covenant contained in this

extificate as it would apply to the then current owner or
operators of the site and their successors and assigns;

12.3.b.3. Where thgi:iaeement imposes an
(jzéigation that continues beyond th ffective date of the
e
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the licensed remediation specialist may issue the certificate of
completion.

i2.5. Effective Date.

i2.5.a. A certificate of completion issued by the
director shall become effective when signed by the director or,
where applicable, upon the filing ¢f any land use covenant
required by the certificate, whichever shall last occur.

12.5.b. A certf'gi%g of completion issued by a
licensed remediation specialiIst shall become effective when
signed by the licensed remediation specialist after notice to the
director in accordance with section 12.4 of this rule, or, where
applicable, upen the filing of any land use covenant required by

the certificate, whichever shall last occur.

§60-3-13. ILand Use Covenahts.

12.1. Any limitation on the use cf a property that is
required in order to meet applicable standards shall be contained
in a land use covenant. Such use restrictions may include
prohibiting residential development of some or all of the site,
or requiring maintenance of engineering or institutional
contrels. '

13.2. Each land use covenant shall contain the following:

13.2.a. A reference to the veoluntary remediation
agreement; * ' - :
and

132.2.k. A provision that the applicant,,his assigns
and successors, are relieved of all ciwvil liakility teo the state
for the release of contaminants and remediation activities, as
long as the property meets applicable standards in effect at the
time the covenant was issued; ' -

13.2.¢. Directions te the Clerk of the County

Commission to return the covenant to the director with evidence
that it has been recorded;
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13.2.d. A statement indicating whether residential or
non-residential exposure assumptions were used to comply with a
si ecific remediation standard;

i3.2.e. A provision which allows the director to
enforce the restrictions contained in the land use covenant; and

13.2.£. A provisicn which states that the restrictions
and other requirements described in the land use ¢ovenant shall
run with the land and shall be binding upon any future owners and
their grantees, lessees, authorized agents, empleyees or persons
acting under their direction or contrel.

13.3. Land use covenants shall not contain any reguirements
or obligations other than those necessary to allow the site to
meet applicable standards.

13.4. The director shall cause the land use covenant to be
recorded in the deed bock of the county in which the site is
located. A form similar to that found in Appendix 60-3D or &0-3E
shall be used. A copy of the recorded land use covenant shall be
forwarded by the director to the aprplicant and, where the
applicant is not the owner of the property, to the owner who
executed the land use covenant. Circumstances which would
justify the medificaticn or release of a land use covenant may
irclude, but are not limited, to the following:

13.4.a. Environmental conditions at the site change in
such a mapper that the restrictions imposed by the land use
ccven_an no longer reguired in order tc meet applicable

13.4.b. Further remediation has occurred at the site
to such an extent that the exposure assumptions used for the site
are no longer applicable; or

13.4.c. The applicable standard changes in such a
manner that the restrictions imposed by the land use covenant are
no longer recuired.

13.5. Land use covenants may be modified or released if the

nodificaticn or release is in writing, signed by the director and
the owner at the time of such modification or release, and filed
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in the office of the Clerk of the County Commission in the county
in which the property is located. Circumstances which would
justify the modification or release of a land use covenant may
include, but are not limited to, the following:

13.5.=a. Environmental conditions at the site change
in such a manner that the restrictions imposed by the land use
covenant are no longer required in order to meet applicable
standards; .

. 13.5.b. Further remediation has occurred at the site
to such an extent that the exposure assumpticns used for the site
are no longer applicable; or

13.5.c. The applicable standard changes in such a
manner that the restrictions imposed by the land coven no
longer regquired. :

§60-3-24. Procedure where Certificate of Completicn or Land Use
Covenant is Violated. ' '

14.1. ° _If at any ki the directgz-determines that an
cbligation imposed by ih@itificate oletion or by any
land use covenant issued suant to the-aetf is not being
satisfied with the result that the remediation standard approved
for the site ig no lenger being met, or continued compliance with
the remediation standard is threatened, the director shall issue
notice of such determinaticn by providing written notice through
certified/registered mail to the current owner or operator of the
site. Such notice shall identify the obligations that are not
being satisfied and the appropriate corrective action that must
be taken.

14.2. Any person aggrieved by the director’s
determination under section 14:1 of this rule may appeal such
ruling to the Environmental Quality Board in accordance with the
provisions of W. Va. Code §22B-1-7.

14.3. The covenant set forth in thtificate'of
pletion and the provisions regarding relleé~from liakility in
arly land use covenant shall no longer apply to the current owner

or operator of the site and their successors and assigns upon the
expiration of 60 days from the date of issuance ¢f notice as
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i5.2. Qualifying Activities:

15.2.2. Money may be loaned tc an applicant from the
Revolving Fund for the site assessment of a brownfield property;
o ) EE
i5.2.b. Money may be lcaned to an applicant from the
Revolving Fund for activities at brownfield sites cother than site
assessments to the extent monies are appropriated to, or received
by, the Revolving Fund for purposes other than site assessments.

15.3. Loan Conditions.

15.3.a. The director shall reguire periodic reports
from each applicant of all expenditures of funds loaned to the
applicant from the Brownfield Revolving Fund;

15.3.b. Where the applicant is the owner of the
property upon which the site assessment is to be performed, the
director shall reguire a deed of trust to be executed or any
other cecllateral of egual or greater value to secure the loan;

15.3.c. Where the applicant is not the owner of the
property upon which the-%éﬁiggsgssment is to be performed, the
director shall regquire appropriate collateral to secure the loan,
except where the applicant is a development authority or other

public entity.

15.4. Repayment.

15.4.a. Lecans shall be repaid at a rate of interest
determined by the director at the time the application is
approved. The locans shall be low interest. For a public entity,
the interest rate shall be from 0% to 3%. For a private entity
the interest rate shall be the prime rate lesg three percent; and

15.4.b. LZoans shall be repaid in equal installments
over a period of no longer than 10 ye?ff:as allowed by the
director. . -

§60-3-16. Reopener Provisions.
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remediator and the current occupant, and any other person who has
asked to be notified of any actions regarding the site.

l€.3. Any person aggrieved by the director’s determination
under Section 16.2, may appeal such ruling to the Environmental
Quality Beoard in accordance with the provisions of W. Va. Code/SL/

28-1—’?.

16.4. The Certificate of Cempletion previocusly 1ssued for
the site shall become null and void upen the expiration of 60
days from the date of issuance of notice as provided in section
16.1 or 60 days from issuance of a f£inal order of the
Environmental Quality Board where an appeal is taken as provided
in section 16.2,.unless priecr to such time at least one cf the.
folleowing cccurs:

i6.4.a. Where the initial remediator seeks to maintain -
the certificate of completion then in effect, the initial
remediator shalil:

l6.4.a.1. Enter intc an agreement with the
"director to reopen and revise the voluntary agreement to the
extent necessary to return the site to its previously agreed to
state of remediation; or i

1€.4.a.2. Agree to reopen and revise the
voluntary agreement to the extent necessary to achieve an
alternative appreopriate standard as determined by the directer;

16.4.b. Where some person other than the initial
remediator seeks to maintain the certificate cf completicn then
in effect, .such perscn shall:

16.4.b.1. Enter into a voluntary agreement with
the director in accordance with the requirements of these rules
which centains such provisions as are necessary Lo assure that
the property meets the state of remediation previously agreed to
‘or another appropriate standard as determlned by the directer.

§60-3-17. Appeals of Rulings of the Director.

: 17.1. If at any e the directop. determines that an
obligation imposed by theé%?fflflcate o%if%mpletlon cr by any




land use covenant issued pursuant to the Act is not being
satisfi ith the result that the remediation standard approved
for the te is no longer being met, or continued compliance with
the remediation standard is threatened, the director shall issue
netice of such determination by providing written notice through
certified/registered mail to the current owner or operator of the
site, 8uch notice shall identify the cbligations that are not

~ being satisfied and the appropriate corrective action that must
ke taken. , L i

17.2. Any person aggrieved by the director’s

determination under section 17.1 of this rule may appeal such
ruling te the Environmental Quality Board in accoerdance with the

provisions of W. Va. Code 8 22B-1-7. .

: 17.3. ~The covenant set forth in thtificate of
<f§2ﬁpletion and the provisions regarding rellef from liability in

y land use covenant shall no longer apply to the current owner
or cperater of ths site and their successcrs and assigns upon the
expiration of 60 days from the date ©Z issuance of notice zs
provided in section 17.1 of this rule, or 60 days from issuance
of a final order of the Envirommental Quality Board affirming the
action ¢f the director where an appeal is taken as provided in
section 17.2 of this rule, unless prior to such time the current
owner or operatgr takes action to assure that all obligations
imposed by thificate are satisfied.
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IV. PARTIES BOUND

6. . This Agreementshall apply to and be birding upon the applicant, its officers,
directors, principals, employees, agents, successors, subsidiaries and assigns and upon WVDEP, its
employees, agents and successors. The signatories to this Agreement certify that they are fully
authorized to execute and legaily bind the parties they represent.

7. The applicant shall provide a copy of this Agrccmcnt to any subsequent
Owners or successors before ownership rights are transferred.

V. DEFINITIONS

8. “Day” or “calendar day” means the 24-hour period between 12:00 A M. -
12:00 AM. ' Co : ‘

9.  “No further action” means a site is eligible to receive a Certificate of
Completion on the basis of site assessment sampling or sampling datz developed under a Voluntary
Remediation Agreement which demonstrates that the site meets applicable standards.

10.  *Rules” means those rules adopted by the director of the Division of
Environmental Protection pursuant to the Voluntary Remediationand Redevelopment Act, W. Va
Code §§22-22-1 through 22-22-21. :

11.  “Site” shall be used in the manner as defined by W.Va. Code §22-22-2 and
for purposes of this Agreementmeans the propertylocatedin ___ WestVirginia
and is more particularly described in the Application for Participating in the Voluntary Remediation
Program attached and incorporated hersin as Exhibit “A”

12.  All other terms contained in this Agreement shall be used in the manner as
defined by W.Va. Codc §22~22-2 or the rule:s

VI STATEMENT OF PURPOSE

13.  This Agreement sets forth necessary terms and conditions to satisfy the
requirements of the Act for the investigation and, if warranted, the remediation of the site.

=tby the applicant under this Agreement are subject
to approval by WVDEP as provided herein fapplicant shall provide all necessary information for
the site. The activities conducted by the apphcant shall be consistent with this Agreement, all
applicable laws and regulations and any appropriate guidance documents.

14. The acstivities condu

VIL EVALUATION OF SITE ASSESSMENT
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15.  Applicant has submitted a site assessment as a part of the application. The
site assessment was accompanied by a final report prepared by , a licensed
remediation specialigtwhich states that the site meets the applicable standard described in paragraph
15 of this Agreement:

16.  The parties agree that the applicable standard for this site, consistent with
[insert cite to rule relating to remediation standards] is as follows:

[Insert appropriate standard and, where applicable, a description of any engineering or
institutional controls for this site, as agreed upon by the Parties.]

17.  The statutes and regulations for which compliance is mandated in connection
with tbc mvesnganon or remediation of this s1tc are as follows:

[Insert appropriate list of statutes and rules.]

18.  The WVDEP ha.s reviewed the final report and the site assessment submitted
as a part of the applicationto participate in the Voluntary Remediation Program and has concluded
thatthe site meets the applicable standard described in paragraph 16 of this Agreement. [Ifapplicabie
- include 2 description of the technical standards applied in evaluating the site assessment with
reference to proposed future land uses.]

19.  Nothing herein shall be construad as restricting the inspectilor_m O 8CCesS
authority of DEP under any jaw or regulation. _

VIII. RECORD PRESERVATION

20.  The spplicant agrees to preserye for 2 minimum of three years from the -
effective date of this Agreement, all documentsrequir this Agreement and any other documents
generated or used to prepare the documents required by this Agreement. Upon requestby WVDEP,
the applicant shall make available to WVDEP such records, or copies of any such records. :

IX. RESERVATION OF RIGHTS

21.  WVDEPand applicantreserve all rights and defenses they may have pursuant
to any available legal authority unless expressly waived herein.

22.  Nothing herein is intended to release, discharge, or in any way affect any
claims, causes of action or demands in law or equity which the parties may have against any person,
firm, parmership or corporation, not a party to this Agreem r any liability it may have arising
out of or relating in any way to, the generation, storage, treatri€nt, handling, transportation, release
or disposal of any materials, hazardous substances, hazardous waste, contaminants, or poliutants at,
to, or from the site. The parties to this Agreement expressly reserve all rights, claims, demands, and
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causes of action they have against any and all other persons and entities who are not parties to this
Agreement, and as to each other for matters not covered hereby.

23.  The applicantreserves the right to seek contribution, indemnity, or any other
available remedy against any person found to be responsible or liable for contributions, indemnity,
or otherwise for any amounts which have been or will be expended by the applicant in connection
with the site.

24. WVDEP acknowledges that, pursuant to W.Va. Code §22-22-18, applicant,
upon receipt of the Certificate of Completion, is not liable for claims for contribution concerning
matters addressed in the Voluntary Remediation Work Plan,

X _PU'BLIC‘NOTIFICATION)’WV OLVEMENT
25.  [For brownfisld applicants, insert provision requiring compliance with
approved-public involvement plen, where appropriate]
" XI. ADMINISTRATIVE COSTS

26.  Applicantagreesto reimburse WVDEP for 2l of its reasonable adzmmstramc e

costs associated with this Agreement in the amount of § withings
days of the effective date of this Agreement with a check made payable to the Vqun z
Remediation Fund and be mailed along with 2 transmittal letter stating the site name and address to
the West Virginia Division of Environmental Protection; Attention:
, West Virginia. Reimbursable costs under this provision shall be those costs for

which rcimburscmcnt is required under the rules.

X1I. [IF APPLICABLE] LAND USE COVENANTS

27.  [Insert provisions describing restrictions on future use of property and
attach copy of land use covenant that is to be recorded for the site.]

XTI, EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

28.  The effective date of this Agreement shall be the date on which the applicant
receives notice that this Agreement has been signed by the director of WVDEP.

29.  This Agreement may be amended by mutual agreement of WVDEP and the
applicant. Amendmepts shall be in writing and shall be effective when the applicant receives notice
that the amsndment has been signed by the director of WVDEP.
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30.  Ifthe director determines that there is an imminent threat to the public, he or
_ she may unilaterally modify or amend this Agresment.

XIV. TERMINATION AND SATISFACTION

31.  Upor completion of the final report prepared by the licensed remediation
specialist, the applicant may seek a Certificate of Completion from the director. Upon receiptof a
request for 2 Certificate of Completion, the director shall datermine that the site meets applicable
standards for those areas of the site and for those contaminants identified in the voluntary
remediation agreement and that the applicant has complied with the voluntary remediation
agreement and any approved work plans for the site. Upon making this determinat] e director
shall issue 2 Certificate of Completion which conforms substantially to Appendix { the rule.
Where a land use covenant is required by this Agreement, such Certificate of Completion shall not
become effective unti] it is properly filed with the Clerk of the County Commission of the county
in which the property is located.

If the director determines that the certificate should not be issusd because the work
required by this Agresmentand any approved work plans has not been completed or because the site
does not meet applicable standards the director shall initiate the procedures relating to denial of 2
certificate as provided in the rules. :

_ 3?. The provisions of this Agresement shall be satisfied and this Agreement shall
end when the director issues the Certificate of Completion.

XV. REOPENER

33.  This Agreement may be reopened uporn agreement of the parties or upon
occurrence of one or more of the conditions of W.Va. Code §22-22-15 and the rules implementing
that section. .

XVL GOVERNING LAW

34.  This Agreement will be governed by the laws of the State of Wast Virginia.

APPLICANT

DATE




Division of Environmental Preection Response to public comments on the proposed Voluntary
Remediation and Redevelopment Act.

Commernt: Include the phrase “in accerdance with the provisions of W, Va, Code § 22B-1-7" after the
phrase “Environmental Quality Board” in Section 12.2.¢.2.

DEP Response: DEP agrees tc add the phrase so that appeals of DEP decisions will be handled
consistently throughout the document.

Comment: Requests the DEP (o statz ifs commianent 10 nsgotiate the voluntary remediation agreements
in an expeditious manner, and within the 30-day time period provided in the statute, wherever possible.

DEP Response: Clzarly the DEP has no intent to delay the negotiation of voluntary remediation
agreements which will result in the remediation of contaminated sites. The DEP will negotiate the
voluntary remediation agreements as expeditiously as possible. To expedite the precess the applicants
also have an obligation t¢ become knowledgeable of the requirements of the VRRA rule and comrmit (o
initially submirting accurate and complete information.

Comment: Development of guidance documents raferenced in the Risk Protocel and Remediation
Standards Sections of the rule.

DEP Response: The DEP is conunited to drafiing the guidance documents with support from the
Standards Subcommitiee members. A meeting has been scheduled in late February to begin this
process. The DEP agrees that these documents should be filed as an interprative rule to allow for
public norice and comment before the guidance documents arz utilized. The DEP is also committed to
seeking review by independent scientists recognized as experts in relevant risk assessment disciplines
pursuant to section 9.4.g. of the VRRA rule. The DEP fully supports the intent of these provisions te
continuously review and immprove the scientific methodologies and knowledge base as a necessary
prerequisiteto iricreasing the public’s confidence in the DEP's implementation of the VRRA rule.

Comment: Revision to the “cumulative site risk”, “exposure route”™ and “exposure pathway™
definitions. : '

DEP Response: The DEP will revise the definitions as discussed by members of the Standards
Subcommittee 1o clarify the intent.

Comment: Replace the word “persons” with the phrase “an individual™ in the definition of “Licensed
Remediation Specialist™. - B}

DEP Response: The DEP will mzake the recommended change, The DEP agrees that “persons” is
defined broadly in the VRRA and is inappropriate for the purpose of the licensing process. The DEP
believes it was clearly intended for the Licensed Remediation Specizlist to demonstrate advanced
knowledge of site assessment and remediation principles and practices. This can only be demonstrated
on an individual basis. An individual who meets the requirements for licensure can leave the firm or
corporation or be transferred to unrelated duties and, therefore, the enly logical way the intent of the
rule can ba mer is for the licensing process 10 apply only to the individual,




Cominent: Revision o the definition of “systemic toxicant”.

DEP Response: The DEP will revise the definition in conjunction with an associated comment to add
new subsecrions 9.2.e, 9.3.f., and 9.4.c. to clarify that if a contaminant exhibits both carcinogenic and
nencarcinogenic effects, then the lower of the two risk-based standards shall be used as the remediation
standard.

Comment: Revise section 3.1.b 1o allow sites that have completed the very rigorous Superfund process
to qualify for the voluntary remediation program if they can ctherwise satisfy the state requirements.

DEP Response: The DEP will revise the section by clarifying that sites that have been delisted by EPA
will be eligible for the voluntary remediation program as recommended. The DEP believes that it was
clearly intended for all sites which have “been listed or proposed to be listed by the United States
environmental protection agency on the prioriry list of Title I of said act” to be excluded from
participation in the voluntary remediation program. However, sites that have completed remediation in
the Superfund program may be formally delisted and would not meet the intent of this exclusion.

Comment: DEP sheuld clarify that inclusion on the CERCLIS list does not constituie a proposal for
listing on the NPL. -
DEP Response: The DEP agrees that EPA does not interpret the CERCLIS list as a proposal for listing
the sites on the National Priority List (NPL). The CERCLIS list is a comprehensive database that
tracks all sites where some evidence or complaint has indicated that contamination may be or is known
to be present. DEP agrees that EPA has a very well decumented series of steps 10 add a site to the
NPL.

Comment: Request for DEP t¢ clarify that a notice of violation or notice of noncompliance would not
rigger disqualification. '
DEP Comment: A notice of viclation, a notice of noncompliance or a consent order would not cause
disqualification. The DEP believes the intent was (o disqualify only those sites where & unilateral
enforcement order has been issued. However, this should not be interpreted to mean that a hastily
prepared application can shelier a person from a unilateral enforcement action. It will be the intent of
the DEP to reject any application where the DEP was taking reasonable actions 10 complete
investigarions and issue a unilateral enforcement order. The DEP may alsc reject an application if a
federal requirement precludes eligibility of the site. Since most of DEP unilateral enforcement orders
are carried our in accordance with EPA authorized programs, this provision would also prevent the
voluniary remediation program from being used as a stelter from being issued a unilateral enforcement
order, This will cease to be an issue following acceptance of an application where the voluntary
remediation agreement will address compliance with all state and federal laws.

Comment: Request for DEP 1o clarify that sites which are no longer subject to unilateral enforcement
orders may participate in the voluntary remediation program.

DEP Response: The DEP has a formal process for closing DEP unilateral enforcement orders following
successful compliance with the provisions of the order. It will be the intent of DEP 1o ailow the
participaiion of §1t€s in e voluntary remediation program that have successfully complied with the




unilateral enforcement orders and have recsived DEP close out confirmation.
Comment: Time frame for the Dirsctor’s action on the application should be repeated in the rule.
DEP Response: The DEP accepts the comment and will incorporate the language.

Comment: Clarify that an appeal of the rejection of an application as gllowed pursuant to 22-22-4(h)
can be processed with the Environmental Quality Board. .

DEP Response: The DEP will add the recommended language as a revised 4.2.h. to provide for the
appeal to the Environmental Quatity Board. However, the DEP does not believe that this language
prevents the applicant and DEP from establishing other appropriate mechanisms of dispute resolution in
the voluntary remediation agresment, '

Commens:: Add phrase to clarify that the site assessment must be prepared by a licensed remediation
specialist (LRS).

DEP Response; The DEP will add the phrase “prepared by 2 licensed remediation specialist” to section
4.2.g. DEP agrees with the commenter that it should be clear (o everyone that sire assessments must be
performed by a LRS or the application will be rejected.

Comment: Move two sentences 10 a different section so that provisions relating to the duty of the LRS
will appear in the same subsaction.

DEP Response: The DEP will move the sentences.

Comment: Rule provides for 72 hours for the owner of the property to netify the DEP that the
relationship with the LRS has been severed while the veoluntary remediation agreement form in the
appendices provides for 5 days.

DEP Response: The DEP will change the form 1 provide for 72 hours. The requirement calls only for
notification and DEP believes that 72 hours is sufficient time t¢ let the agency become aware that the
sita work has stopped because of the deparwure of the LRS.

Comment: Request that the DEP confirm that the waiver provided in 5.3.1. is not a complete waiver
from all LRS requirements. '

DEP Response: The DEP. agrees with the commenter. The reciprocity provision previded in 5.3.1
applies only to the “examination”™ and not to the cther obligations such as sufficient educaticn and
experience. Please note that section refers to the lewer 1 and not the number 1 in 5.3.1.

Comment: DEP should provide some sort of guidance statement or policy document identifving the
type of equivalent experience or other educational courses which would be deemed “acceptable” for
LRS continuing education.

DEP Response: DEP will provide guidance that better defines the acceptable “evidence of continuing
education in the environmental remediazion field”. DEP recognizes that this guidance should be
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available In time for the LRS to obtain acceptable training by the renewal date,

Comment: Recommends a revision of section 5.4.d that granis the same appeal process for the denial of
license renewal as was provided for the suspension and revocation of a license,

DEP Response: The DEP will revise the section as recemunended. DEP agrees with the comrmenter
that the LRS should have the same right of appeal if license renewzl is denied.

Comment: Procedures specified in section 5 deviate o some extent from the procedures in 22-22-12(b)
relating to enforcement orders.

DEP Response: The authority for the Direcior to reveke or suspend a license is granted in 22-22-11(j).
The provisions of sections 5 in the rule establishes the “criteria” for the suspension or revocation of
LRS license. Section 12 of the Act establishes actions the Director can take against a LRS “if the
Director, upon inspection, investigation or through other means observes, discovers or learns that a
licensed remediation specialist has violated the provisions of this article or any rules promulgated
hereunder.” The DEP believes that Sections 11 and 12 of the Act were intended to address separate
issues and, therefore, it is appropriate if section 5 of the rule deviates from the procedures in section 12
of the Act. The DEP does not believe it is appropriate o incorporate the commenter’s recommended

language. —

Comment: Recoverable costs should be a function of three factors: the hourly rate of a primary
employee, the number of hours worked on a specific project by such primary employee, and the
constant 2.5. The proposed language of 6.1.b.4. does not mention the hours worked by the primary
empleyee. The commenter proposes language to correct the deficiency. Also, language in 6.1.b.3,
shouid be made similar to language in 6.1.b.1. and 6.1.b.2. 10 avoid confusion in recovering the cost
for support staff. ' T . - B T

DEP Response: DEP will incorperate the commenter’s recommended language. DEP agrees that the
intent of the Steering Commitize was to deterimine recoverable costs as a function of the three factors
and that the number of hours worked on 2 specific project by the primary emplovee factor was
inadvertently left out. DEP also agrees thar the 2.5 factor was intended to be the mechanism in which
secretarial and support staff costs would be recovered and that is why these positions were specifically
excluded from the definiton of “primary employee.”

Comment: The term “hourly rate” is not defined.
DEP Response: The DEP will adopt the recornmended definition of “hourly rate.”

Commenr: Section 6.1.h. refers t¢ “listing of the applicable siandards to be caiculated at the site”. The
commenisr recommends replacing the word calculated with the word achieved.

DEP Response: The DEP will make the recomumended change,

Comment: Recommends the inclusion of general language at the beginning of section 7 which describes
the scope of the various subsections.




DEP Response: The DEP will inciude the racommended language. DEP agrees that since public
participation/public notification provisions were authorized under three separaie sections or subsections
in the law, the general language recommended reflects the intent of the Stezring Commirtee on this
issue.

Comment: Replace the term “nen-Brownfield applicant participants”™ with the phrase “participants other
than Brownfield applicants.” :

DEP Response: The DEP will make the recommended change.

Comment: Supports the Standards Subcommitiee recommendation to include fanguage to section 7.4.c.
which describes the substance of the information to be provided at the information mesting.

DEP Response: Several commenters supporied the Standards Subcommitiee recommendation. DEP
wiil add the recommended language which states “The information meeting shall address how
remediation issues are applied to the site, site risk Issues including key risk assessment assumptions,
uncertainties, populations considered, the context of site risk to other risks, and how the remedy will
address sit2 risks.” _ e .

Comment: Supports the language revision in sections 7.1.2. and 7.12.2 recommended by the Standards
Subcommirtee. '

DEP Response: Several commenters supperted the recommended language revision that corresponds
with changes recommended for sections 9.3.d and 9.4.a. of the rule. DEP will make the recommended
language revisions to sections 7.12, and 7.12.a.

Comment: Provisions within Section &.1.¢.3. should be renumbered.

DEP Response: The DEP will make the recommended changes. DEP agrees that the renumbering is
needed to properly crganize the subject matier.

Comment: Reorganization of the secticn 8.4, is needed and a phrase should be added 1o distinguish
between the provisions. ’ '

DEP Response: The DEP will make the recommended changes. DEP agrees that the reorganization is
needed to clarify the intent of the section.

Commernt: Revise the first sentence in saction 8.5.c. to reflect a Baseline Ecological Site Assessment.

DEP Response: The DEP will make the recommendsd change. DEP agrees that the language that
represents the conditions of the site “following implementation of the proposed remedial action” are
correctly addressed in Section 8.6. )

Comment: Recemmends a revision of sectienl 8.6 to clarify that there is ne intent to unnecessarily
duplicate risk assessments,

DEP Response: The DEP will add szction 8.6.2. as recommended o state “In a situation where a




baseline risk assessment has been conducted and where no further action is the proposed remedy, the
base line risk assessment may serve as the residual risk assessment.”

Comment: Recommends that a sentence that has been misplaced in section 9.1.a.3(sie specific risk-
based standard) be added 1o section 9.1.a.2.(uniform risk-based standard for human health) to be
consistent with the provisions cf section 9.1.5.2.(uniform ecological standard).

DEP Response: The DEP will make the recormmended change.

Comrment: Recommends that section 9.2.a.1. be restructured to clarify that Table 60-3B currently
provides risk-based concentrations only where the soil ingestion pathway is the major contributor to
risks identified in the site assessment, and that risk-based concentrations for human health for
residentizl or industrial site usas that consider protection of underlying groundwater be reserved for
future ruls promulgation.

DEP Response: The DEP will revise the language 1o reserve the section of the rule for Risk-based
Concentiations (RBCs) for human health for residential or industrial sites uses tha: consider other
exposure pathways which could be found to be a major contributor to the risk identified in sits
assessmenis and not just the protection of underlying groundwater. The risk-based concentrations
provided in Table £€0-3B were adopted from current EPA guidance. The EPA guidance clearly
astablishes that the risk-based concentratons are calculated based on the soil ingestion pathway and are
not applicable if other exposure pathways are determined to be the major contriburors to risk. The
DEP has commited to work with the Standards Subcommitiee to develop the equations and constants
necessary to calculaie risk-based concentrations for other exposure pathways. DEP agrees that due to
time and rescurce consiraints the only optiorn is 10 reserve this section of the rule.

Comment: Recommends restructuring section 9.2.2.3 and the subsequent paragraphs to reflect the De
Minimus standards for groundwater.

DEP Response: The DEP will make the recommended change. DEP agrees that the sections relating to
De Minimus standards for soils and the De Minimus stzndards for groundwater should be clearly
designazed in the rule.

Comumient: Recornmends revision of section 9.3.¢.2. to ¢larify that it is the drinking water use that is
protected. Related comment urges adding a reference o the term “beneficial use” in order 1o assure
consisiency with the Gronndwater Act. '

DEP Response: The DEP will revise the section to be grammatically complete and to clarify intent by
adding the words “for future drinking water sources, and” after the words “cannot be used” and by
zdding the words “shall not be considerad a current or potential source of drinking water” after the
words “drinking water” on the last line of the section. The Groundwater Protection Act uses the phrase
“beneficial use™ to guide the Environmental Quality Beard in esiablishing standards. The DEP believes
the VRRA rule is consisteni with the Groundwater Protection Act and that a reference to the phrase
“beneficial use™ may confuse readsrs with regard to which agency has responsibility for implementing
the beneficial use concept.

Comment: Recommend additional language in secticn 9.3.d. and 9.4.a. regarding public




notification/pubdlic involvement in risk assessments where industrial land use standards are applied to
voluntary remediation sites. '

DEP Response: The DEP will make the changes recommended by the Standards Subcommitiee in the
memorandurm dated January 28,1997, The change adds the words “or greater than 1x1077 for
development of industrial remediation goals” after the words “residental remediation goals” in the last
sentence of both secticns. This change will address the concern of several commenters who referenced
the requirement of section 22-22-3(£)(10) in the Act. The changes to sections 9.3.d. and G.4.3, are
directly related to the changes that have previously been addressed in this document for sections 7.4.c.
and 7.4.12.4.

Comment: Recommends adding the phrase “per receptor™ at the end of the first sentence in section
9.3.1. '

DEP Response: The DEP will make the recommended change. DEP agrees that the change clarifies
the discussion of cumulative site risk. Please note that the proposed section 9.3.f is now 9.3.¢g.

Comment: Recommends changing the last clause in sections §.3.1., 9.4.b. and 16.1.¢c.1. to clarify that
where there is nc informatien that multiple systamic toxicants affect more than one organ, the
assumpticn should be that a hazard index of ten will be used to determine the cumulative site risk.

DEP Response: The DEP will make the recommended change. DEP agrees that the recommendarion
clarifies the assumption used to determine the curmulative site risk.

Comment: Recommends that the heading and first sentence of section .4 be rewritten to connect and
cross-reference ihe risk assessment provisions in section 8 with the standard-setting of section 9.

DEP Response: The DEP will make the recormunend change.

Comment: Recommends adding language o explain which ¢f the two exposure risk facters applies
when a pollutan: exhibits both carcinogenic and noncarcinogenic effects,

DEP Response: The DEP will make the recommended change by adding new sections 9.2.d., 9.3.1.
and 9.4.c that state “If a contaminant exhibits both carcinogenic and noncarcinganic effects, then the
more conservative risk-based standard (i.e., the lower of the two values) shall be used as the
remediatién standard.”

Comment: Recommends removing extraneous comment from sections 9.5.2.2 and 9.5.4.3, that are not
appropriate for inclusicn in the rule.

DEP Response: The DEP will make the recommended changes.

Comment: Recommends revision to section 9.9.g. to clarify that the groundwater monitering plan
required for narural attenuation is intended t¢ require monitoring upgradiant of receptors of concern, in
order to give warning of the advance of a groundwater plume before the contamination reaches the
receptor, and downgradient of the leading edge of the plume, in order o confirm that the plume is not
advancing faster than expected.




DEP Response: DEP will make the recommended revision, DEP agrees with the commenters
description of the intent of the groundwater monitoring plan and agrees that the recommended revision
clarifies the intent.

Comment: Recomimends changing language in section 11.8 to work appropriately with the language in
12.b.5 (DEP assumes that the commenter intended to refer to section 12.5.b. since there is no section
12.b.3).

DEP Response: The DEP will make the recommended change. The revision will allow the applicant to
receive the certificate of completion before filing the land use covenant, but the certificate of
completion will not become effective until after the land use covenant has been filed pursuant to 12.5.b.
The DEP believes that this revision reflects the intent to give the applicant the opportunity 1o determine
that all requirements had been met and a certificate of completion would be issued before the land use
covenant is filed, but, also allows the provisions of the certificate of completion to be disregarded until
the land use covenant is filed,

Comment: Recommends that the section 12.2.5. be revised to reflect the time frame for the Director’s
action on the Certificate of Completion.

DEP Response. DEP will make the recommendad revision by deleting the phrase “ that determination”
and replacing it with the phrase “ receipt of a request Tor a certificate of completion from the
applicant.”

Comment: Recommends that section 12.4 be revised to raflect the circumstances under which the
certificate of completion may be issued by the LRS

DEP Response: The DEP will make the recommended change. DEP agress with the commenter that
the revision reflects the intent of the Steering Committes 10 allow the LRS to issue certificates of
completion for any site that is in compliance with the De Minimus standard set forth in sections 9.2 and
9.5, provided that a final report is issued and the Director is given notice of the LRS’s intention to issue
a certificate of completion for the site. The DEP historically has received numerous reguesss to review
site assessments performed primarily for property transactions. Many of these sites are likely
candidates for receiving certificates of completion for achievinig the De Minimus standard. The
requirements placed on the LRS by this rule are believed 1o adequats to allow the LRS to issue the
certificate of completion.

Comment: Recommend unnecessary language be deleted from section 13.4 because the same language
correctly appears in section 13.5. -

DEP Response: The DEP will make the recommended change.
Comment: Typographical errors and incorrect cross-references should be corrected.

DEP Response: Several commenters provided assistance in identifying the typographical errors and
incorrect cross-references. DEP has reviewed these comments and will make the changes.

Comment: Recommends that the Direcior state in the response (o comments that the jurisdiction for




remediation under this program extends to stream beds and lake hotroms and o the remediation of
contarmninated buildings and other structures or equipment that may be located on the real property to be
remediated.

DEP Response: DEP agrees with the commenter that the definition of “site” and “property” would
extend the jurisdiction of this program to stream beds and lake botioms and to the remediation of
contaminated buildings and other structures or equipment that may be located on the real property to be
remediated. It should be noted that section 6.1.1. of the rule requires * a listing of ail envirenmental
statutes and rules for which compliance is mandated”. Other existing stamtery mandates would likely
become a major facior in the negotiation of the veluntary remediation agreement. Because of the
limited rime available for the DEP to respond to these comments, DEP is not prepared to state whether
or not federal requirements exist which would preclude the eligibility pursuant to 22-22-4(f){1) of the
Act,

Comment: Recommends that the DEP add language 0 5.1.b.4. that siates an LRS shall not be
considered to have a conflict if the specialists are serving in that capacity for their employers.

DEP Response: The DEP agrees that the LRS is not considered 1o have a conflict of interest with their
employer simply because the LRS is serving in that capacity for their employer. The rule provides for
enforcement mechanisms and the suspension and revecation of license for anv LRS thar violates the
provisions of the Act or the rule. The DEP will pursue enforcement and/or suspend or revoke the
license of any LRS where an investigation determines that the act of being employed by the applicant
has caused 2 situation where the LRS would be unzble or unwilling o comply with the provisions of
the law and rule.

Comment: Recommends the “adoption of a cap or this mechanism as exists for the application fees” to
be applied to section 6.1.b. which requires the recovery of all reasonable costs incurred by the DEP
attributable te the implementation of the voluntary remediation agreement.

DEP Response: Saction 22-22-7(c) of the Act states that “A voluntary remediation agreement muse
provide for cost recovery of all reascnable costs incurred by the division in review and oversight of the
person’s work plan and reports as a result of field activities or atrributable to the voluntary remediation
agreement.” The DEP is not authorized ¢ “cap” the cost recovery amournt expended for mandated
actvities which would, in effect, create an unfunded mandate for the state. The rule does provide for
the ability of the applicant t¢ track the expenditures of the DEP and thus hold the DEP acccountable to
the “reasonable costs” provision. Section 6.1.b.4. reguiras that “all recoverable costs shall be billed
against anv deposit and subsequently by separate inveice.” The rule gives guidance on what constinues
reasonable cost and the billing by invoice mechanism provides for the identification of those costs.

Comment: Reccmmends that the certificate of completion be issued on behalf of the State of West
Virginia, and not just DEP, or in the alternative, DEP should provide a mechanism by which DEP
seeks the approval or ratification of the certificate by other agencies.

DEP Response: Section 22-22-18(a) which defines the liability that is relieved by the certificare of
completion states that the “person...shall be relieved of further liability for the remediation of the site
under this chapter.” Chapter 22 only applies t¢ the environmental authorities under the jurisdiction of
the DEP. DEP does not believe that the Voluntary Remediation and Redevelopment Act authorizes the




DEP to release a person from the liability originating from other state agency authorities.

Comment: Recommends deleting the reference to individual organisms in the definition of “ecological
recepters of concern” or specifically stare that the reference to individual organisms only applies to
endangered species as defined by the Endangerad Species Act.

DEP Response: The DEP interprets this comment to be primarily in opposition 1o identifying individual
organisms that are protected by state or local laws and regulations as ecological receptors of concern
because tha commentsr suggests that it would be acceptable to identify individual organisms identified
by the Endangered Species Act. The existing definidon was discussed in detail by the Standards
Subcommittee and DEP believes that the Subcommittee intended to recognize any local or state laws in
additicn to the federal Endangered Species Act. DEP does not agree to change the definition.

Comment: Recommends adding clarifying language to the definition of “operator” so that persons will
receive the benefit of the protections under the Act for voluntary remediation of such incidents as spills
during transportation.

DEP Response: The DEP agrees that the recommended change is consistent with the intent of the Act
to encovrage voluntary cleanup . DEP will add a definition of the 1erm “operator” which “means the
person responsible for the overall operation of a facility site. For purposes of this rule, a person who
execules a valuntary remediation agreemefit With the director may be deemed an operator for the
purpose of carrying out the activitizs required by the agreement.” Because of the nature of many of
these transportation type incidents, it should be noted that the agency will likely initially respond using
the appropriate authorities necessary to bring the situation under conirol.

Comment: Recommends that DEP should consider a mechanism by which the remeadiator can gain
access to property that it no longer owns. '

DEP Response: The DEP will facilitate the remediation of contaminzated sites in every way that it can.

Comment: The order of the progressively more comprehensive ecological risk assessments does not
appear [o be appropriate. _

DEP Response: The commenter references ecclogical risk assessment language in both section 8, Risk
Protccol, and section 9, Remediation Standards. Section 8 establishes a risk protocol for conduct of
ecological risk assessments. This section describes general requirements for risk assessmenis and
specific requiremenis for baseline ecological risk assessments. Section 9 is 10 be used for developing
risk-based soil and groundwater remedial objectives for site remediation. The De Minimis Risk-Based
Standard for human health establishes conservative numerical levels that do not pose a significant threat
to human health. However, there are no similar numerical levels available for a De Minimus ecological
standard. Instead, the De Minimus Ecological Scresning Evaluation determines if potential exposurs
pathways are completed, If contarninants and ecological receprors of concern do not form complete
exposure pathways, no significant risk o ecological receptors Is assumed. This approach obviously
requires site specific informaricn. The DEP does not believe it is appropriate 10 delete the “site-
specific” reference to the De Minirnus Sereening Ecological Evaluation on page 46 as the commenter
has suggested. o - -

10




Commerit: Recommends that the De Minimis standards should be removed from the proposed rule and
placed in 2 guidance document ¢r a statrement should be added to the rule clarifying that the De
Minimus standards should nct be used as applicabie or relevant and appropriate requirements {ARARs)
for CERCLA sites. : -

DEP Raspense: The DEP does not agree that moving the De Minimus standards to a guidance
document would have any effect on EPA’s interpreiation of ARARs. Additionally, the DEP does not
agree that CERCLA cleanups would necessarily have te achieve the De Minimus levels. The National
Contingency Plan provides for the determination of remediation levels similar o the determination of
Site Specific Risk-based Standards in this rule. There is no reason to believe that EPA’s consideration
of state ARARs would focus only on the De Minimus standards.

Commeant: Constiruents thar are not chemicals of concern should be deleted from Table 60-3B. The
PCB standard should be changed to the TSCA PCB standard.

DEP Response: The Standards Subcommirtee discussed in detail whether the EPA Region III risk-based
screen level table should be amended by deleting or substituting some of the constituents. It was
decided that due to the time restrictions the able would be adopied in whole and development of
standards specific to West Virginia would be addressed in the near future. DEP will not make the
recommended change.

Comment: References to both the State Water Quality Criteria and Federal Ambient standards is
radundant since state siandards can be no more stringent than federal standards.

DEP Response: The DEP believes that the intent of the VRRA is to comply with all existing state and
federal standards that are applicable. Since the adopiion of state stiandards can lag behind the federal
standards, there may be instances where the requirement would not be redundant. DEP will not make
the recommended change.

Comment: Recommends that section 9.6.c. be revised to reflect that the surface water qualiry standards
must be met in the water body receiving the groundwater recharge.,

DEP Respcnse: The DEP believes that the commenters proposal will require a site-specific analysis of
present contamination at a site which is available to the applicant by using the Sitz-Specific Risk-Based
Standard. DEP will not make the recommended change to the Uniform Standards for Groundwater.

Cemment: Recommends that a prevision be added 1o the rule allowing for a walver of groundwater
preiection practices where it can be demonstrated by the owner/operator that there will be ne
incremental increase to risk to human health or the envirernment. Comumenter states that it makes no
economic nor environmental sense to install liner systems under expansions to existing operating
facilities such as coal combustion byproduct disposal sites where the environment or human health wilj
not be harmed.

DEP Response: The DEP does not believe that the Voluntary Remedization and Redevelopment Act
gives the agency the authority to make the change recommended by the commenter, The reference to
the construction or expansion 10 an existing operating facility is interpretad by the DEP to be more
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appropriately addressed in the applicable permitting laws and rules. Provisions for the “deviation™
from existing groundwater quality for a specific site may be found in the Groundwater Proection Act at
§ 22-12-5{f). DEP will not make the recommended change.

Comment: Recommends changing the definition of cancer 1o “any substance which can cause cancer as
established by the EPA Carcinogen Assessment Group.” Commenter suggests that the rule definition is
too broad in that most any substance has the potential to cause cancer.

DEP Response: The DEP reviewed the use of the term “carcinogen” in the rule and noted that in
section 9.2.c. the language specifies “known or suspected carcinogen”. DEP believes the current rule
was drafted based on the current definition and, given the curren: time constraints, can not determine
the current status of the EPA Carcinogen Assessment Group activities and what impact the change in
definition would have on the proposed rule. DEP will not make the recommended changes.

Comment: Recommends that the Steering Committee’s draft definitions of “gross negligence” and
“willful misconduct” should be inciuded in the rule.

DEP Response: The Steering Committee thoroughly discussed this issue. The consensus of the group
was 1o leave these two legal standards undefined in the rule. The discussion focused on the existing
case law defining these siandards. The issue seemed to boil down to the positions that: 1. Applicable
case law should define these standards instead of an environmental rule, and 2. Applicable case law
does not provide guidance for environmental harm but instead speaks only to harm to human health or
damage to property. The consensus seemed to be that if a person performed a willful act that harmed
the environment in a manner that would equate similarly to applying the standards to human health or
property damage, the DEP would deny eligibility and the issue could, if necessary, be clarified in the
judicial system, _

Comment: Recommends & provision be added 1o allow for reopening and renegoriation of existing
consent orders and/or administrative orders that are in effect at the time the ruls is finalized.

DEP Response: The Act clearly denies eligibility to sites subject to unilateral administrative
enforcement orders. DEP currenily considers requests to renegotiate consant orders and, therefore,
does not believe it is necessary to make the recommended change.

Comment: Recommends striking the sentence in section 5.1.b.1. that states “The licensed remediation
specialist is responsible for any release of contaminants during remediation activities undertaken
pursuant to and contemplated in the approved remediation agreement, work plan or reports.” and
replacing it with “The licensed remediation specialist shall maintin professional errors and omissions
insurance coverage in the amount of $500,000.” Commenter states thar the sentence in the rule
provides for unlimited liabiliry on the part of the professional, regardless of that person’s responsibility
and of whom may have caused the spill.

DEP Response: The Steering Committee thoroughly discussed the issue raised by the commenter and
agreed 10 add the phrase “and contemplated in” to the sentence to better clarify the intent. The
senience in the rule with the exception of the added phrase is restated exactly from the Act. The DEP
believes that the consensus of the group on this issue was that the current sentence in the rule does no:
cause “unlimited lizbility on the part of the professional”. Instead, the added phrase helps to clarify
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that the professional is only responsible for any release of contamination that is a result of remediation
activites designed by the professional and implemented with oversight by the prefessionzl. The DEP
does not believe that the professional will be held responsible for any rzleases of coniaminantis caused
by unknown circumstances such as abandoned drums for which remediation was not contemplated in
the remediation agreement or work plans. The DEP believes that the intent of the Act and the rule is to
hold the LRS or “professicnal” responsible for developing high qualiry, successful remediation plans
and for providing such oversight as is required 1o insure that the remediation activities are carried ourt
in full compliance with the provisions of the remediation agreement and work plans. The DEP
recognizes that this rule will have an impact on seme current practices where the professional is not
retained to oversee other contractors perform the work. However, the impact of the Act and the rule to
cause professional oversight of all remediation activities is consistent with the inten: to place more
accountability on the applicant and LRS t0 conduct competent, high guality remediation activities with
less DEP oversight compared to remediation that is perfermed by contractors that are not subject to the
provisions containad in the Act and the rule. It is DEP’s bellef that the prefessional’s clients have
historically held professionals responsible for any releases caused by the professional’s work plans and,
therefore, the rule does not cause an increase in the amount of liability on the part of the professional.
DEP does agree that the rule will likely impact the nature of the contractual arrangements between the
professional and the applicants with regard 1o oversight of remediation activities. DEP will not make
the reccmmended change,

Comment: Three comments were received regarding fees. In general the comments ranged from a
suggestion to find aliernative funding to lessen the financial burden on the applicant to a comment to
provide the raticnale for the application fee strucmure in the rule to a comment expressing the belief thar
a careful analysis of DEP's needs in personnel, outside expertise, and operating expenses for this
program would justify an increase, not a decreass, in fee levels.

DEP Response: The Steering Commirttee crafted the existing fee structure to comply with the provisions
of § 22-22-4(c) which states “The director shall promulgate a legislative rule establishing a reasonable
application fee.” and § 22-22-6(a) which states “The director shall promulgats legislative rules in
accordance with the provisions of chapter twenry-nine-a of this code establishing z schedule of
voluntary remediation fees applicable to persens whe conduct activities subject to the provisions of this
article. The fess may include an appropriate assessment of other program costs not otherwise
aitributable to any specific site but necessary for the administrative activities required o carry our the
provisions of this article.” Additionally, the Steering Commitiee recommended a carefully crafted rule
to comply with the provision of § 22-22- 7(c) which states “A voluntary remediation agreement must
provide for cost recovery of all reasonable costs incurred by the division in review and oversight of the
person’s work plan and reports as a result of field activities or attributable to the voluniary remediation
agreement, which are in excess of the fees submitted by the applicant along with a schedule of
pavments.” Clearly, the law did not intend that a general assessment of fees occur but instead intended
for the cost of the program to be covered by the persons conducting activities in the voluntary
remediation program. ’

The challenge for the Steering Committee was t¢ determine the “reasonable” program cost associated
with the program duties or acrivities set forth in the rule. The Steering Commiitee initially drafted a fee
schedule that had a single application fee to recover costs associated with datermining an applicant’s

agreement using the same fee -for- service mechanism daveloped to recover tha reasonable costs for




review and oversight of the workplans and reports. This inirial draft was revised when some members
believed that the Act stipulated that the costs of negotiating the voluntary remediation agreement could
only be recovered from the application fee. The DEP believes there was consensus among the
Steering Committee that the application fge schedule should then distinguish between 3 categories of
Varying points were applied to the criteria and the point total results in application fees of $1000,
S2000 and $5C00. These criteria were believed to reasonably distinguish between the likely degree of
complexity in reviewing an application for eligibility and negotiating the voluntary remediation )
agreement for various sites. The Steering Conimnittee also discussed the nature of work 1o be
preformed by the DEP at sites with varying degrees of complexity in determining eligibility and
negotiating the voluntary remediation agresment, i.e., a determination must be made of all statutes and
rules that apply to the site for which compliance is mandated . Any provision that is left out of the
voluntary remediation agreement wilt not be covered by the Certificate of Completion. It was also
recognized that the flexibility provided in the Act and the rule allows a person with an approved
application to apprdach the DEP with minimal site assessment information and have the expectation that
the DEP will work very closely with the applicant and their LRS 10 determine exactly what additional
work should be performed art the site. The potential for the applicant working closely with the state is
supported by a state official from the Massachusetts voluntary cleanup program who stated that
applicants were requesting state participation because the Massachuseits LRSs, who were concerned
about liability, were more demanding than the state officials,

The difficulty faced by the Steering Committee was determining what type of flat fee schedule would
cover these varying costs that the DEP will likely encounter. DEP agrees with the commenter that
believes the fees established in this rule are comparable o other states with self-sustaining programs. A
review of information describing state voluntary cleanup programs showed that of those states using an
application fee schedule, fees ranged from $100C to 35000. Tennéssee has a $5000 “participation fee”
i0 enroll in the program; Vermont has a $50C appilication fee and a $5000 initial deposit; Illinois has a
§5000 “inifial fee”; Indiana has a S1000 application fee; and Texas has a S1000 initial application fee.
Many of the states do not use an applicarion fee scheduie but instead recover all oversighs costs on a
fee-for-service basis such as the neighboring states of Ohio and Pennsylvania. It is interesting to note
that in Ohio, wherg the state cversight role has beeq largely privatized through use of the Licensed Site
Professionals, the LSPs were reporied to have been charging $25,000 surcharges per site in addition to
the normal contract fees. -

The DEP believes that the Sieering Committee members agreed that this rule, especially the adoption of
risk-based remediation standards, reflects a significant development in public policy. Many discussions
detailed the broad ranging benefits of this rule and, equally important, the concerns of achieving the
proper balance between accelerated cleanups/redevelopment and the proteciion of human health and the
environment. Accordingly, DEP believes that the current fee structure is carefully crafted to provide
for a Voluntary Remediation Program that is an integral part in gaining the public’s confidence that the
appropriate balance will be achieved. '

Comment: Requests justificadion of the $300 LRS application fee and the $250 examination fee.
DEP Response: The costs associated with the licensing process are established by the extensive

requirements of the rule. DEP must make a comprehensive check of the person’s qualifications and
allow for and participate in due process appeals on each of the decisions rendered in the licensing
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process. The DEP must initially develop a minimum of three separate examinations and shall
administer a licensing examination at least every six months. Additionally, DEP must develop and
maintain databases t¢ notify individuals of examinarion scdtes and to give a 50 day license renewal
notice. DEP anticipates contracting for the development of examinations and believes that the total cost
of the licensing program justifies the fees recommended by the Steering Committee.




