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DEPARTMENT OF ENVIRONMENTAL PROTECTION
BRIEFING DOCUMENT

Rule Title: Voluntary Remediation and Redevelopment Rule

A AUTHORITY: W.Va. Code §22-22-3
B. SUMMARY OF RULE:

The rule establishes the eligibility, procedures, standards, and legal documents
required for voluntary and brownfield cleanups.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

This proposed rule amendment incorporates provisions of the Uniform
Environmental Covenant Act and updates the toxicological profiles used in
developing the DeMinimis risk-based cleanup standards.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

There is no federal counterpart regulation, thus no determination of stringency is
required.

E. CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c), the Secretary has determined that this rule will
not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

F.  CONSULTATION WITH THE ENVIRONMENTAL PROTECTION ADVISORY
 COUNCIL:

At its meeﬁngs on May 21, 2007, and May 30, 2007, the Environmental Protection
Advisory Council discussed this rule. (See attached minutes for Council’s
discussion.)



West Virginia Department of Environmental Protection

ADVISORY COUNCIL MEETING MINUTES
Monday — May 21, 2007
1:00 p.m. — 3:00 p.m.
601 57" Street, SE, Charleston, WV
West Virginia Room — 3™ Floor

ATTENDEES:

Advisory Council Members:

Rick Roberts
Karen Price
Bill Raney
Lisa Dooley
Larry Harris
Jackie Hallinan

DEP:

Randy Huffman, Deputy Cabinet Secretary/Director ~Division of Mining & Reclamation
Karen G. Watson, Assistant General Counsel

Ken Ellison, Director - Division of Land Restoration

Lisa McClung, Director — Division of Water and Waste Management

John Benedict, Director — Division of Air Quality

Lewis Halstead, DMR

Ken Politan, DMR

Charlie Sturey, DMR

Jessica Greathouse, Chief Communication Officer — WVDEP Public Information Office
James Martin, Chief, Office of Oil & Gas

Carroll Cather, DWWM

Pam Nixon, Advocate

David L. Vande Linde, Blasting

Jim Mason, DAQ

Mike Zeto, DWWM —~ EE

Matt Sweeney, DWWM

VISITORS:

Ann Bradley, Spilman Thomas & Battle
Charlie Burd, IOGA

Don Garvin, WVEC

Dave Yaussy, Robinson & McElwee

Randy Huffman, Deputy Cabinet Secretary - West Virginia Department of Environmental Protection
called the meeting to order at 1:00 p.m.

Karen Price stated that the Council did not have enough time to review the rules, therefore was
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requesting to have another meeting to discuss further and the remaining of the Council agreed. The
Council will meet May 30, 2007 at 10:00 a.m. - WVDEP - 601 57% Street, SE — Charleston, WV
25304 — West Virginia Room (3001).

Deputy Cabinet Secretary Huffman apologized for the short time period regardihg the rules getting
out to Council. Randy Huffman then introduced Karen Watson, Assistant General Counsel to
discuss with the Council the DEP bills that had passed in the 2007 Regular Legislative Session:

e SB 337 — Establishing New Greenhouse Gas Inventory Program
Approved by Governor — April 4, 2007

e SB 425 - Relating to Water Pollution Control Revolving Fund
Approved by Governor — April 4, 2007

e SB 465 — Establishing Dam Safety Rehabilitation Revolving Fund
Approved by Governor — March 27, 2007

e SB 490 — Relating to Underground Storage Tank Insurance Fund
Approved by Governor — April 3, 2007

e SB 524 — Requiring Proof of Lawfiil Disposal of Solid Waste
Approved by Governor — March 28, 2007

e SB 588 —Removing Tax Expiration Date on Manufacturing or Production of Synthetic Fuel
From Coal

Approved by Governor — April 4, 2007
Karen Watson then gave a brief summary of each proposed rule for the 2008 legislative session:
Air Quality
45CSR6 — Control of Air Pollution from Combustion of Refuse
SUMMARY - :
Proposed Rule 6 is now a basic open burning/ incinerator rule. Revised scope includes ‘statutory air
pollution,” addition of new language for posted operating instriictions and open burning or
incineration of animal or poultry carcasses during a declared state of emergency. Except for
temporary Air Curtain Incinerators for land clearing debris (DOH jobs) and incineration of animal or
poultry remains, most Air Curtain Incinerators will now be exempted under Rule 6 and placed under
Rule 18.
- COMMENT

Mr. Harris: Why does it allow low-level radioactive waste?

DEP Response: To allow crematories to dispose of bodies with chemo drugs. Does not allow high-
~ level radioactive compounds related to research.

2




Council wanted to know if the agency would accept comments in writing after the meeting (e-mail in
comments) '

DEP Response: Yes

45CSRS8 — Ambient Air Quality Standards
SUMMARY

NAAQS rules 45CSR8, 45CSR9 & 45CSR12 have been combined for the 2008 legislative session.
Rule 8 is now the complete NAAQS incorporation by reference rule, and 45CSR9 & 45CSR12 will
be repealed and replaced. Revisions to SO, & PM NAAQS include correction of SO, annual primary
standard from 0.003 to 0.030 ppm, addition of annual and 24-hour PM; s standards, and addition of
measurement methods for PM, 5. Revisions to CO & Ozone NAAQS include revocation of one-hour
~ ozone standard except for Berkeley & Jefferson counties, identification of one-hour ozone
maintenance areas, and addition of 8-hour primary and secondary ozone standards. Revisions to NO,
and Lead NAAQS include addition of primary and secondary standards for lead, and addition of

‘measurement methods for lead. Revisions also include general language updates, improved citing
and consistency.

COMMENT

Mr. Harris: Are we sure we are protecting the public’s health? We should not be lowering standards

so that our energy being transmitted to other states doesn’t pollute our air. Are we aware of EPA’s
Science Advisory Panel?

DEP Response: CAIR aims to lower emissions at power plants. Utility controls are helping us meet
targets earlier. EPA’s regional approach has generally been successful and we are seeing
tremendous benefits. The agency is aware of the EPA’s panel, and EPA is considering more
stringent regulations but has not done so yet.

45CSR16 — Standards of Performance for New Stationary Sources

SUMMARY

Revisions to rule incorporate annual incorporation by reference updates and exclusions.

COMMENT

No questions.

45CSR18 — Control of Air Pollution from Combustion of Solid Waste

SUMMARY




CISWI Rule 18 combines and incorporates by reference all current federal Section 111/129
combustion regulation into one rule. Old Rule 24 will be repealed and replaced. New exemption
section is consistent with revised Rules 6, 25 and 34. Revisions also include revised scope, extensive
federal counterpart language updates, improved citing and consistency.

COMMENT

No questions.

45CSR25 — Control of Air Pollution from Hazardous Waste Treatment, Storage and Disposal
Facilities -

SUMMARY

Revisions to the proposed rule include general annual incorporation by reference and revisions
required to maintain consistency with the DWWM’s rule 33CSR20 and federal counterpart
regulation. Addition of direct incorporation by reference of new provisions published in the Federal
Register. Language for pathological waste incinerators is revised for clarity.

COMMENT
No questions.

45CSR34 — Emission Standards for Hazardous Air Pollutants

SUMMARY

Rule 34 now combines all NESHAP regulations previously adopted under both Rules 15 & 34. Old
Rule 15 will be repealed and replaced. Revisions to Rule 34 incorporate annual NESHAP updates
under Parts 61 & 63. Some Part 63 standards affecting non-major sources of hazardous air pollutants
are being excluded from incorporation by reference: Oil and Natural Gas; Polyvinyl Chloride and

Copolymers; Primary Copper Smelting; Secondary Copper Smelting; and Primary Nonferrous
Metals.

COMMENT

No questions. - -

45CSR3§ — Control of Annual Nitrogen Oxides Emissions
SUMMARY

Annuai CAIR NOx Rule - Incorporates revisions to 40 CFR Part 96.
- COMMENT

No questions.




45CSR40 - Control of Ozone Season Nitrogen Oxides Emissions

SUMMARY

Ozone Season CAIR NOx Rule - Incorporates revisions 40 CFR to Part 96.

- COMMENT
No questions.

45CSR41 — Control of Annual Sulfur Dioxide Emissions

SUMMARY

Annual CAIR SO; Rule - Incorporates revisions to 40 CFR Part 96.

COMMENT
No questions.

45CSR42 — Greenhouse Gas Emissions Inventory Program

SUMMARY

The Greenhouse Gas Inventory Program Rule is authorized by SB337 passed in the 2007 legislative
session. The rule establishes a program which requires the reporting and inventory of greenhouse gas
emissions by stationary sources which emit more than a de minimis amount; inventories greenhouse
gas emissions from stationary, area, mobile and biogenic sources, and accounts for reductions,
capture and sequestration; provides for: a periodic compilation of a greenhouse gas inventory; a
determination whether WV is a net sink or emitter; development of a registry for voluntary

reductions; and a determination whether greenhouse gas can be developed as an asset for economic
development.

COMMENT

Mr. Raney: Is the exclusion still there for coal preparation activities?
DEP Response: Yes, section 3.2. (45CSR42)

Mr. Raney: How do we quantify sequestration?

DEP Response: Don’t think we will get down to stationary source level. Agency will look at area
sources and biogenic activities. Once we get information, we will compile in an inventory.

Division of Water and Waste Management

33CSR9 — Standards for Beneficial use of Filtrate from Water Treatment Plants




SUMMARY

This legislative rule establishes a mechanism and requirements for the permitting, siting, bonding,
and use of water treatment plant sludge from water treatment plants that has beneficial properties.
This rule applies to the beneficial use of water treatment plant sludge and to any person who seeks
approval from the Secretary to beneficially use such sludge within the state. This ruleis intended to
enhance the resource recovery and recycling goals of article fifteen of chapter twenty-two of the
West Virginia Code and to encourage the beneficial use of water treatment plant filtrate. Section 22-
15-23 of the West Virginia Code and this rule, and not the provisions of W. Va. Code § 22-15-10 or
33 CSR 1, shall govern the beneficial use of water treatment plant sludge. This rule does not apply
to sewage sludge, products derived from sewage sludge, sludges regulated under 33 CSR 8, or
materials regulated as hazardous waste under W. Va. Code §§22-18-1, et seq.

COMMENT

Lisa Dooley: Public notice of permits — who bears the cost - there has to be a more efficient way of
getting notices out than Class I legal ads. This is a suggestion for the future.

DEP Response: Applicant bears cost—DEP is trying other methods of getting the information out —
but not everyone has access to e-mail.

400 people on DEP’s mailing list to receive permits by e-mail and we have between 30-40 who
receive permits by US mail.

33CSR20 — Hazardous Waste Management System

SUMMARY

This amendment will adopt by reference approximately two years of changes to federal regulations
by adopting the federal regulations in effect as of June 1, 2007 consisting of changes that correct
errors in previously enacted Dye and Pigment rule and Manifest rule, allow more hazardous waste,
allow greater flexibility in SW-846 testing and monitoring, allow more mercury containing devices
to be managed as universal waste, streamline permitting process through a standardized permit,
allow additional headworks and de minimus waste exemptions, reference Clean Air Act standards
for hazardous waste combustors, allow a series of paperwork burden reductions for hazardous waste
management facilities, corrects errors in 40 CFR (federal regulations) and excludes ¢athode ray tubes
- from the defipition of solid waste under certain conditions. Language corrections, updated
references and a change as the result of an EPA comment regarding annual groundwater monitoring
at corrective action sites are also included in the amended rule. The rule amendment is not projected

to require additional operating expenses above current levels as the amendments are generally de-
regulatory in nature.

COMMENT

No questions.

33CSR30 — Underground Storage Tanks




SUMMARY

There are several new provisions to reflect the 2005 Federal Energy Act, including: secondary
containment requirements for new or replaced thanks or piping; secondary containment requirements
for new or replaced fuel dispenser systems; tank eligibility for delivery, deposit or acceptance —
. enables agency to prevent deposit or delivery to a tank that is not in compliance; and training
requirements for individuals who operate, maintain or are responsible to address emergencies from
spills or releases from underground storage tank systems. o

COMMENT

No questions.

47CSR2 - Requirements Governing Water Quality Standards

SUMMARY

The proposed revisions reflect updates identified during the federally-mandated triennial review of
the Water Quality Standards rule. These include proposed additions to the trout water list, new

criteria for nutrients, revisions to criteria in Appendix E and a use redesignation in the Guyandotte
River Basin.

COMMENT

Mr. Raney: Would like to have the trout water list stay within the agencj and be able to discuss
the science on a case-by-base basis before the EQB, not the Legislature.

DEP Response: The DEP believés the scientific basis for the proposed trout streams is clear and
does not need to be litigated before the EQB.

Mr. Harris: Commented on the changes in Appendix E and asked whether the formula change for
copper and cadmium resulted in a more or less stringent standard.

DEP Response: The changes in Appendix E are recommended by EPA, updating MCL’s, etc. The
revised hardness formulas represent EPA’s latest science.

47CSR10 — National Pollutant Discharge Elimination System (NPDES)

SUMMARY

The proposed revisions to the National Pollutant Discharge Elimination System Rule reflect
updates/additions made to the various federal regulations that govern the NPDES program. The
proposed changes also include specific langiage in section 14 of the rule relating to the Pretreatment
Program to ensure that the rule is consistent with the most recent federal pretreatment regulations in
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40 CFR Part 403.
COMMENT

No questions.

47CSR34 — Dam Safety

SUMMARY

The proposed revisions establish requirements governing the disbursement and use of moneys in the
Dam Safety Rehabilitation Revolving Fund, authorized by SB 465 in the 2007 legislative session.

COMMENT

Ms. Hallinail: Any progress being made in reducing the number of deficient dams?
DEP-Response: Not very r;luch. The fund initiative is badly needed.

60CSRS — Antidegradation Implementatidn Procedures

SUMMARY

Antidegradation is a requirement of the federal Clean Water Act intended to preserve the existing
quality of the State’s waters and to prevent and/or minimize future degradation. The rule was first
adopted in 2001 and establishes four levels, or tiers, of protection for state waters, Tiers 1,2, 2.5 and
3. Each tier provides a graduated level of protection used during the NPDES permit issuance
process. The proposed revisions to the rule carry forward the agency’s antidegradation
implementation efforts, and move the Tier 2.5 streams that had been on the “presumptive” list in
Appendix C to a final proposed list in Appendix A. The agency is proposing a total of 156 streams
be included on the list. The list of 156 waters is comprised of the 37 waters that did not receive
objections in the formal objection period, those waters that contain reproducing trout and are 100%

on public land, those waters listed as high quahty on public land based on their high biological
scores, and Loop Creek. _

COMMENT

Mr. Harris: Suggested we file with 309 streams instead of 156 streams because Legislature will
further reduce.

Mr. Raney: Suggested we start with 39.

Mr. Harris: Asked about section 2.11 in the definitions regarding “trading” and if it includes cross-
pollutant trading,.

DEP Response: The definitions were unchanged from the ones the EQB first adopted in 2001. The
agency does not think it allows cross-pollutant trading.

Division of Mining and Reclamation




38CSR2 — Surface Mining Reclamation Rule

SUMMARY

§38-2-3.2.g. Notice of Technical Completeness is new language and is to provide the public an
opportunity to review the application once technical review is completed. §38-2-5.4.¢.1 isremoving
~ language that is contrary to returning the natural drainway to its original pattern, profile, and
dimensions once drainage control structure is removed. The changes in §38-2-5.6 clarify what
operations may be exempt from conducting a “Surface Water Runoff Analysis”, monitoring
requirements and removes phase-in compliance schedule that expired on June 19, 2006. Changes to
§38-2-6 removes duplication of rules for Blasting and after this change, all the requirements for
blasting will be contained in Surface Mining Blasting Rule, Title 199 Series 1. New §38-2-11.8
titled “Bond Credit for Reclamation of Bond Forfeiture Site under a No Cost Reclamation Contract”
encourages qualified operators to undertake reclamation of bond forfeiture sites for the purpose of
eliminating hazards fo human health and safety, abating pollution of surface and ground waters and
the contribution of sediment to adjacent areas, and restoring land to beneficial uses. Changes in §38-
2-14.15.c.2 and 14.15.d.3 are clarifying contemporaneous reclamation rules on excess spoil disposal.
The changes in 14.15.e remove a phase-in compliance schedule that expired in 2004. The changes in

§38-2-23 are being made to make the mining rule consistent with the proposed changes in the State’s
NPDES Mining Rules.

COMMENT

No questions,

47CSRSA — Individual State Certification of Activities Requiring a Federal Permit

SUMMARY

The proposed amendments to this rule are being made to adopt into rule requirements that have been
applied through past practices for coal related activities requiring mitigation and issuance of a 401
State Certification of a 404 Permit. Ratios for monetary compensation for temporary impacts are
detailed. Monetary compensation for permanent impacts to wetlands from coal related activities are
made the same as non-coal related. ‘Additional economic and stream measurement information is
‘being requested to be added to the 401 application.

COMMENT

Mr. Harris: How do we determine the “ordinary high water mark” under section 4.2. f 4 and how isit
determined on a small stream?

DEP Response: The US Army Corps of Engineers is responszble for determining “waters of the
U.S.” under the rule.

Mr. Harris: What are the differences between coal and non-coal impacts and how are they
determined?




DEP Response: Rule has to be consistent with statute.
47CSR30 — WV/NPDES Rules for Coal Mining Facilities

SUMMARY

The proposed amendments to this rule are being made to allow general clean-up of sections
referencing outdated names of agencies and references to the EQB governing rule making. This rule
addresses the Secretary as being the person as head of all actions. References to the “Director” are
changed to “Secretary” to eliminate the need to distinguish between the Director of Mining and
Reclamation and the Director of Water and Waste Management when issuing a coal related
WV/NPDES permit. This rule adds provision for storm-water coverage for certain minimal activities
without the requirement for modification through application to the permit. This rule also provides
for an advanced approval of transfer of a WV/NPDES Permit to coincide with the advanced approval
of the corresponding Article 3 Permit. This rule clarifies provisions related to coal remining
operations and provides a remining water quality standard variance for any parameter of concern.

COMMENT
No questions.

199CSR1 - Surface Mining Blasting Rule

SUMMARY

The proposed amendments change the following sections: 2.27.  Adds the definition of “other
structure” (structures built by the permittee); 2.38 Clarifies definition of “surface mine
operation”; 3.2.C. Plan for blasting should include seismic monitoring when within 1000 ft of a
structure, and performance specifications for blasting seismographs; 3.4. Areas of blasting that will
be regulated for shaft and slope development; 3.6.c.3. Requiring field practice guidelines for blasting
seismographs; 3.7a Request for alternate limits must have written consent of the owner; 3.9.
Minimum qualifications and continuing education requirements for surveyor; 4.1.b. Allows the
agency to consider blasting experience of applicants that was gained prior to the last three years;
4.5.d. Requires applicants who have been suspended or revoked in other states to show cause as to
why should be issued a certification; 4.9.a.2 process for issuing a temporary suspension to a blaster

and appeal rights; 4.13 Clarifies blasters responsibility of training the blasting crew; 5.2.a.3&4
Clarifies '

the investigations process on a claim of blasting damage; 6.1 Requiring that any arbitrators that are
removed from the list must be done with cause; and 7.3 Detonators and initiation systems are not
considered for calculation of fees.

COMMENT

No questions.
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Office of Oil and Gas

35CSR3 — Coalbed Methan¢ Wells Rule

SUMMARY

The WVDEP, Office of Oil and Gas is proposing to revise existing rule 35CSR3. Series 3 is a
legislative rule in place to enforce the provisions in WV Code §22-21-1 et seq., Coalbed Methane
Wells and Units, commonly referred to at the Coalbed Methane Act. The revisions will: Address
the establishment of special field rules to promote the orderly development of coalbed methane
fields; Protect the correlative rights of all owners located within the geographic area for which
special field rules are established; Provide a process by which the Review Board may hold a hearing
on an application for special field rules and issue such rules; Insert language (Section 17) which was
inadvertently deleted from the rule during the 2006 legislative session. This language existed in the
rule prior to the revisions in 2006.
- COMMENT
Is this the same rule that went through last year?

DEP Response: Yes, except for two sections that had changes:
16.2.e — advertisement “15 days”
16.1.6.1 — “FOIA” issue that came out of the LRMRC.
Mr. Raney: Is this the product of the stakeholders group?
| DEP Response: Yes. |

Ms. Hallinan: What is a field rule?

DEP Response: Special spacing procedure for coalbed methane wells. It deals with pooling and
royalty issues. :

Division of Land Restoration

33CSR10 - Recycling Assistance Grant Program

SUMMARY

This rule sets out guidelines and procedures for providing assistance grants to local governments and
other interested parties for the purpose of planning, initiating, expanding, or upgrading recycling
programs, provide related public education programs, and assist in recycling market procurement
efforts.

COMMENT

No questions.
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60CSR3 — Voluntary Remediation and Redevelopment Rule

SUMMARY

This legislative rule establishes the eligibility, procedures, standards and legal documents required
for voluntary and brownfield cleanups and updates risk protocol standards, including updates to the

deminimis table. It also includes changes to the land use covenant section to incorporate the
components of the Uniform Covenant Act.

COMMENT
Ms. Dooley: Are there grant dollars for brownfields?

DEP Response: Yes

The next scheduled Advisory Council Meeting will be on May 30, 2007 at 10:00 a.m. Mr. Huffman
asked the Council members to notify the DEP of which rules they want to discuss so the right agency

person can be at the meeting. He also asked them to submit comments prior to the meeting if
possible.
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West Virginia Department of Environmental Protection

ADVISORY COUNCIL MEETING MINUTES
Wednesday — May 30, 2007
10:00 a.m. — 12:00 p.m.
601 57 Street, SE, Charleston, WV
West Virginia Room — 3™ Floor

ATTENDEES:

r

Advisory Council Members:

Rick Roberts

Karen Price

Bill Raney

Larry Harris - Teleconference
Jackie Hallinan

DEP:

Randy Huffman, Deputy Cabinet Secretary/Director —Division of Mining & Reclamation
Karen G. Watson, Assistant General Counsel

Lisa McClung, Director — Division of Water and Waste Management

John Benedict, Director — Division of Air Quality

Jessica Greathouse, Chief Communication Officer - WVDEP — Public Information Office
Pam Nixon, Advocate

Jim Mason, DAQ

Mike Zeto, DWWM — EE

John Morgan, DWWM

Scott Mandirola, DWWM

Greg Adolfson, PIO

" VISITORS:

Dave Yaussy
Brittany Carns
Joe Gollehon
Gregory Hoyer
Jeff Mauzy
Amy Christy

Randy Huffman, Deputy Cabinet Secretary - West Virginia Department of Environmental Protection
called the meeting to order at 10:00 a.m. Advisory Council Member Larry Harris joined the meeting
via teleconference. Deputy Cabinet Secretary Huffman then turned the meeting over to Karen
Watson, Assistant General Counsel for the West Virginia Department of Environmental Protection.
Karen informed the Council that the agency had received comments from several Council members
and those comments would be appended to the minutes. (see attached) She explained the agency
had representatives from each of the programs to answer questions for the rules identified in those
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comments. She also explained the agency had made several changes in the rules as a result of those
comments.

Air Quality
45CSR6 — Control of Air Pollution from Combustion of Refuse

SUMMARY

-Proposed Rule 6 is now a basic open burning/ incinerator rule. Revised scope includes ‘statutory air
pollution,” addition of new language for posted operating instructions and open burning or
incineration of animal or poultry carcasses during a declared state of emergency. Except for
temporary Air Curtain Incinerators for land clearing debris (DOH jobs) and incineration of animal or

poultry remains, most Air Curtain Incinerators will now be exempted under Rule 6 and placed under
Rule 18.

COMMENT

Larry Harris: Had raised the issue of “low-level radioactive waste” in the last meeting.

DEP Response: DEP has removed the chemotherapeutic waste and low-level radioactive waste

provisions from the proposed rule. The proposed rule does not in any way aﬁ‘ect current medical
waste incineration rules now on the books.

45CSRS8 — Ambient Air Quality Standards

SUMMARY

NAAQS rules 45CSR8, 45CSR9 & 45CSR 12 have been combined for the 2008 legislative session.
Rule 8 is now the complete NAAQS incorporation by reference rule, and 45CSR9 & 45CSR12 will
be repealed and replaced. Revisions to SO, & PM NAAQS include correction of SO, annual primary
standard from 0.003 to 0.030 ppm, addition of annual and 24-hour PM; 5 standards, and addition of
measurement methods for PM; s. Revisions to CO & Ozone NAAQS include revocation of one-hour
ozone standard except for Berkeley & Jefferson counties, identification of one-hour ozone
maintenance areas, and addition of 8-hour primary and secondary ozone standards. Revisions to NO,
and Lead NAAQS include addition of primary and secondary standards for lead, and addition of
measurement methods for lead. Revisions also include general language updates, improved citing

and consistency.

COMMENT

Karen Pricé: Section 4.2.c — PM, s Maximum 24-Hour Average Concentration. Thelevel for the 24-

hour primary and secondary standard states 35 ug/m>. This should be 65 ug/m’, pursuant to 40 CFR
50.7.

DEP Response: On October 17, 2006, the federal NAAQS regulation changed from 65 to 35.

Larry Harris: Restated his concern that the standards may not be stringent enough to protect public
2




health. He also restated his question about the antidegradation language struck from the rule.

DEP Response: DEP cannot lower the NAAQS standards below that of federal levels unless the
provisions. for the stringency test in §22-1-3a are fully met. 45CSR14, in its entirety, has wholly
replaced the intent of the relic anti-degradation language struck in proposed Rule 8.

45CSR39 — Control of Annual Nitrogen Oxides Emissions

45CSR40 - Control of Ozone Season Nitrogen Oxides Emissions
Ozone Season CAIR NOx Rule - Incorporates revisions 40 CFR to Part 96.
Annual CAIR NOx Rule - Ihcorporates revisions to 40 CFR Part 96.
45CSR41 — Control of Annual Sulfur Dioxide Emissions

Annual CAIR SO, Rule - Incorporates revisions to 40 CFR Part 96.

COMMENT

Karen Price: Asked why the opt-in language was deleted from each of these rules.

DEP Response: has removed the opt-in provisions in the three CAIR rules so that West Virginia can
say that CAIR equals NOx RACT for EGUs under the PM2.5 implementation rule.

45CSR42 — Greenhouse Gas Emissions Inventory Program

SUMMARY

The Greenhouse Gas Inventory Program Rule is authorized by SB337 passed in the 2007 legislative
session. The rule establishes a program which requires the reporting and inventory of greenhouse gas
émissions by stationary sources which emit more than a de minimis amount; inventories greenhouse
gas emissions from stationary, area, mobile and biogenic sources, and accounts for reductions,
capture and sequestration; provides for: a periodic compilation of a greenhouse gas inventory; a
determination whether WV is a net sink or emitter; development of a registry for voluntary

reductions; and a determination whether greenhouse gas can be developed as an asset for economic
development.

COMMENT

Karen Price and Larry Harris: Both asked about the definitions of “anthropogemc” and “blogemc
in the rule and asked for examples of each.

DEP Response: An example of an anthropogenic source is the coal extraction process and an
example of a biogenic source is the erosion of soil exposing a coal seam. The agency does not plan

to ask sources to report biogenic activities. In order to receive credit a source must report all of its
emissions.



Karen Price: Can the reporting requirement in séction 4.1 be made consistent with the emissions
inventory requirements.

DEP Response: The date in the rule is March 31* and is the same as the emissions inventory date.
Karen Price: Does not believe fees should be required for greenhouse gas reporting.

DEP Response: The agency will consider the issue.

Karen Price: The last sentence in section 5.3 allowing the Secretary to request information is not
authorized by statute.

DEP Response: 1t is authorized by the statute.
Karen Price: There should be a reasonable protocol for reporting emissions.

DEP Response: D AQ purposely wrote the rule in a manner flexible to the Secretary, as greenhouse
gas reduction quantification protocols are still being developed at this time.

Karen Price: Is WV going to sign on to the climate registry or are we going to have our own?

DEP Response: In order to trade, we have to be consistent with other programs, but we do not want
to be more specific in the rule.

Bill Raney: The exemption in section 3.2 includes language referring to sources covered by chapter

22-3 as well as sources required to report emissions. We are concerned this may take the exemption
in the statute away.

DEP Response: While the agency did not want to require mining extraction to report emissions,
thermal dryers associated with coal prep plants often have huge emissions of greenhouse gases.
That is the reason the statute and rule only exempt sources permitted under chapter 22-3.

Division of Water and Waste Management

33CSR9 — Standards for Beneficial use of Filtrate from Water Treatment Plants

SUMMARY

This legislative rule establishes a mechanism and requirements for the permitting, siting, bonding,
and use of water treatment plant sludge from water treatment plants that has beneficial properties.
This rule applies to the beneficial use of water treatment plant sludge and to any person who seeks
approval from the Secretary to beneficially use such sludge within the state. This rule is intended to
enhance the resource recovery and recycling goals of article fifteen of chapter twenty-two of the
West Virginia Code and to encourage the beneficial use of water treatment plant filtrate. Section 22-
15-23 of the West Virginia Code and this rule, and not the provisions of W. Va. Code § 22-15-10 or
33 CSR 1, shall govern the beneficial use of water treatment plant sludge. This rule does not apply
to sewage sludge, products derived from sewage sludge, sludges regulated under 33 CSR 8, or
materials regulated as hazardous waste under W. Va. Code §§22-18-1, et seq.
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COMMENT.-

Larry Harris: DEP made changes to this rule during the Interims process last year, and the rule now
_requires a permit for both short-term and long-term applications. This is a good change. However,
we feel that most of the information required in Section 7.3. Permit Application Requirements for
long-term permits should also be required for short-term permits.

DEP Response: The requirements of section 7.3 were intended to be directed toward facilities that
proposed to land apply filtrate as the beneficial use. It was intended to be applicable to both, if land
application was the proposed method of reuse. Section 7.3 will be revised to more clearly reflect the

applicability of the requirement for both long-term and short-term, if land application is the
proposed beneficial reuse. '

Rick Roberts and Larry Harris: Regarding the environmental effects of disposal of sludge are the
values in Table 1 of the rule sufficient?

DEP Response: The Table 1 values are the same as the sewage sludge levels in DEP s other rules,
and the agency believes they are supported by sound science.

Rick Roberts and Larry Harris: Mr. Harris expressed concern with the distinction between

“beneficial reuse” and “disposal.” Mr. Roberts believes that his concern is satisfied by the language
in section 3.1.b.1. '

Rick Roberts: The rule should include general permits as proposed.
Larry Harris: Only individual permits should be allowed under the rule.
DEP Respbnse: There will be public notice in the general permit process.
33CSR30 — Underground Storage Tanks -

SUMMARY

There are several new provisions to reflect the 2005 Federal Energy Act, including: secondary
containment requirements for new or replaced thanks or piping; secondary containment requirements
for new or replaced fuel dispenser systems; tank eligibility for delivery, deposit or acceptance —
enables agency to prevent deposit or delivery to a tank that is not in compliance; and training
requirements for individuals who operate, maintain or are responsible to address emergencies from
spills or releases from underground storage tank systems.

COMMENT

Karen Price: Section 6.1. states "....including any person who accepts a delivery order, accepts
payment, delivers or deposits product into an underground storage tank.....". The portion that states

"...accepts payment..." should be removed from this section because those individuals within a
company who accept payment or make payments most often do not know anything about the
underground storage tank (UST), the operation of the UST, or the current regulatory status of the
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UST.

DEP Response: This language will give the agency a better handle on transporters and middle-men
involved in the process.

Karen Price: Section 7.3.a.1. states "....the methodology for verifying attendance, the date, time and
location of the course, the name of the offering organization, the credentials of the instructors, and a
certification that the technology or methods.....".

1. The portion that states "..the date, time and location of the course,...." should be deleted. For
large companies with many UST installations and locations there can be numerous individuals that
need to be trained. Training will most likely occur on multiple dates, times, and locations that may
not always be known until just prior to the training event. When new employees are hired training
might occur on short notice and for one individual. The burden of having to report the dates, time

and locations would hinder and slow down the training process and restrict a company's ability to
comply.

2. . Theportion that states "...the credentials of the instructors..." should be removed. Credentials
will vary from instructor to instructor new instructors might be utilized, and a company might not
know which instructors will be used at the various training sessions until just prior to the training
session. In addition, the course content is the main issue of concern and should be the main focus in
obtaining State approval of a training program.

DEP Response: Regarding dates, times and location of the training the agency will not require the
' information prior to the training. As far as the credentials of the instructor the agency needs this
information as part of its curriculum review, in this case before the training.

Karen Price: Section 7.3.a.2 - This section states that a nonrefundable application fee of $280 must
be submitted with the application. Larger companies may have one training program, but administer

the training on multiple dates, times and locations. Having to submit an application for approval of

the training program each time the program is administered would be cost prohibitive, burdensome,
and would hinder the training process.

DEP Response: The agency agrees and believes the rule only requires a one-time fee.

Rick Roberts: Regarding the $5.00 per ton fee, how does a source measure the tonnage‘7 Perhaps
the agency should consider using a cubic-yard approach.

DEP Response: The agency will consider.

47CSR2 - Requirements Governing Water Quality Standards

SUMMARY

The proposed revisions reflect updates identified during the federally-mandated triennial review of
the Water Quality Standards rule. These include proposed additions to the trout water list, new
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criteria for nutrients, revisions to criteria in Appendix E and a use redesignation in the Guyandotte
River Basin.

COMMENT

Larry Harris: Does the use removal in section 7.2.d follow the federal Clean Water Act
requirements?

DEP Response: Yes, the agency followed all the requirements, federal and state, and required
extensive information from the company. The agency also conducted two public meetings.

Bill Raney: Mr. Raney repeated his concern with the listing of trout waters in the rule and the fact
that the list has to be approved by the Legislature. Karen Price agreed with this comment. Jackie
Hallinan and Larry Harris did not agree with this comment.

Karen Price: Questioned the need for Appendix D, because the Category C use applies to all
state waters.

DEP Response: Agency will consider.

Karen Price: Will the agency consider not making use removals go through the legislative
process.

DEP Response: The agency decided not to include any language pertaining to this issue at this

point in time, but will be subjecting this issue to the public participation process in the coming
months.

60CSRS — Antidegradation Implementﬁtion Procedures

SUMMARY

Antidegradation is a requirement of the federal Clean Water Act intended to preserve the existing
quality of the State’s waters and to prevent and/or minimize future degradation. The rule was first
adopted in 2001 and establishes four levels, or tiers, of protection for state waters, Tiers 1,2,2.5 and
- 3. Each tier provides a graduated level of protection used during the NPDES permit issuance
process. The proposed revisions to the rule carry forward the agency’s antidegradation
implementation efforts, and move the Tier 2.5 streams that had been on the “presumptive” list in
Appendix C to a final proposed list in Appendix A. The agency is proposing a total of 156 streams
be included on the list. ‘The list of 156 waters is comprised of the 37 waters that did not receive
objections in the formal objection period, those waters that contain reproducing trout and are 100%

on public land, those waters listed as high quality on public land based on their high biological
scores, and Loop Creek.

COMMENT

Larry Harris: Scientific criteria should be used to add or delete streams from the Tier 2.5 list.

Rick Roberts: Can the SRF program give priority to facilities impacted by the Tier 2.5 list?




DEP Response: Agency will take this under advisement.
Larry Harris: Is the nomination process adequate?

DEP Response: The agency believes the process is generally adequate and workable. If, however a

large number of streams are nominated at one time, the individual notification requirements may be
difficult and costly.

At this point in the meeting, Bill Raney submitted written comments regarding several mining rules.
(see attached)

60CSRS - Environmental Excellence Program

Greg Adolfson summarized the rule revisions. He said the changes would provide more

flexibility for the agency to approve or disapprove of incentives in the program, as well as other
flexibilities.

SUMMARY

Changes are being proposed to the Environmental Excellence Program Rule (60CSR8) to better
align with and follow the momentum of the United States Environmental Protection Agency’s
National Environmental Performance Track Program. Additionally, the primary purpose for the
changes is to give more flexibility to the Department of Environmental Protection Cabinet Secretary
in areas such as: Eligibility Criteria for Participation (section 4); Environmental Performance Record
(section 5); Environmental Management System (section 6); Public Participation (section 8);
Incentives (section 9); Procedures for Application (section 10); and Annual Performance Report

(section 14). Language, such as “may include, but will not be limited to, the following,” has been
added to allow for this flexibility.

COMMENT
Rick Roberts: Why is section 6.2 completely deleted?

DEP Response: The section is not completed deleted, just the 1996 standards. This will allow the
agency to use the most current standards.

Bill Raney: How many companies are participating in the program?
DEP Response: There are two in the National Program, Toyota and Dow.

Jackie Hallinan: The program is a good idea.

Meeting was adjourned by Deputy Cabinet Secretary Randy Huffman.
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Here are some preliminary comments provided by the Environmental-Technical
Committee on the rules that will be reviewed by the Advisory Council:

Bill...

Water Quality Standards Rule ( 47CSR2)

Only concern relates fo the Trout Stream List:

Inclusion of a stream in the codified list contained in the rule forever locks in
unrealistic WQS on that stream regardless of existing and/or future water quality.

The lower standards are very problematic for the coal industry by targeting iron
and aluminum.

WVCA believes the list is immaterial to protection of the existing use if it is
indeed a trout stream.

WV DEP, in the NPDES permitting process, will apply appropriate trout stream
effluent limitations if the agency believes a stream to have a trout population
regardless of whether or not it in on the codified list contained in the water
quality standards rule or not. The only difference is that in the permitting
process, the applicant has the opportunity to present data and sampling to refute
the agency’s assertion that a stream is a trout stream, and has a right of appeal if
they continue to disagree with agency’s assignment of trout stream limits. The
ability to dispute the trout stream designation is very important, especially since

some of the data supportmg the current initiative to expand the codlﬁed list is
decades old.

If a trout stream is included on the codified list approved by the legislature, the
- only option for removing that designation is to once again pursue a legislative fix.

Under those circumstances, it is easier to just challenge the entire expansion of the
trout stream list.

The massive expansion of the trout stream list as currently proposed is much more
restrictive than the standards found in surrounding states, where the regulatory
agencies have developed different levels and categories of trout streams. West
Virginia continues to treat all trout streams the same as though they were native,
‘naturally-reproducing, cold water sireams that deserve the highest levels of
protection. This is simply not true, as many streams in West Virginia are stocked
trout streams where the existing, in-stream water quality is lower than the
established effluent guidelines for native trout streams.

Mining & Reclamation Rule (38 CSR 2)




Main concern relates to 14.15 ¢ 2, regarding contemporaneous reclamation and
valley fills:

This revision will penalize operators that are constructing “bottom-up” valley fills,
the agency’s preferred method of fill construction by unnecessarily restricting
when such fill can be counted as “reclaimed” under the state’s contemporaneous
reclamation rules. These rules already vastly exceed the federal requirements and
those of any other surrounding state, and this change will only make them worse.

Additionally, this proposed revision was deleted during the Legislative session in
2007.

401 Water Quality Certification Rule (47 CSR SA)

The changes to this rule are totally un-necessary, and add further detail and
complication to a state mitigation rule when the Legislature has specifically
instructed the agency to better align its mitigation program with that of the Cotps
of Engineers. Several years ago, the Legislature passed a bill directing WV DEP
to provide state mitigation credit for Corps mitigation. .-While this has occurred,
we feel the revisions to this rule will drive the two programs further apart.
Additionally, we know of no state statutory revision that necessitates these

changes...the state mitigation program has functioned for years without this level
of detail, and we question why it’s needed now.

Further, we are concerned that the rule seeks to change definitions that should only
be revised in the statute with Legislative approval. For example, the revisions
jettison the long-used references to stream types and insert reference to ordinary
high water mark. This appears to be an effort to expand the definition of “waters

of the state” to all cover every erosional feafure, Iegardless of whether or not it
actually functions as a stream.
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Mr. Chaﬂe:s Stuxey

West Virginia Department of Environmental Pmtectlon

Division of Mining & Reclamatmn
601 57" Street SE

Charleston, WV 25304

Re: Comments on Proposed Revisions to 47 CSR 5A
Dear Mr. Sturey:

Pursuant to the notice filed w1th the Secretary of State on June 15, 2006, the
West Virginia Coal Association (WVCA) offers the following comments and
observations regarding the'ageixcy’s proposed revisions to 47 CSR 54, “Rules for
Individual State Certification of Activities Requiring a Federal Permit”.

WVCA is a non-profit state trade association representing the interests of
the West Virginia-coal industry on pélicy and regulatory issﬁes before various
state and federal agencies that regulate coal éxtraction, processing, transportation
and consumption. WVCA'’s primary goal is to enhance the viability of West
Virginia’s coal industry by suppamng efficient and environmentally responsible
-coal 'ext:ﬁcfion and processing through réasonable, ’eqlﬁtable and achievable state
and federal policy and regulation. WVCA appreciates the oppoxtm;ity to provide
comments regarding the West Virginia Department of Environméntai Protection’s

(WVDEP™) proposed revisions to the state’s Clean Water Act (“CWA”) Section
401 certification rule.

West Vrrgmia Coal Associaion




General Comments

WVCA is very concerned about the WVDEP's proposal to add detajl_'to its
§ 401 mitigation program, particularly at this time. The WVDEP has not
articulated any problems with implementation of its existing mitigation program
pursuant to this rule, and the WVCA sees no benefit to adding further detail and
complexity now. Even more importanily, the WVCA understands the history of
the WVDEP’s § 401 mitigation program, and believes that the very basis for its
development years ago no longer exists. The WVDEP’s program has been fully
replaced by the federal mitigation program which has deveioped mfo a
comprehensive program and is the 'subject of new joint United States Army Corps
of Engineers (“Corps”) and the United étates Environmental Protection Agency
(“EPA™) rules to update and conform their collective mitigation goalg and
requiremenis. The state’s mitigation requirements, at vleast as they relate to
mitigation for activities permitied by a CWA § 404 permit, have become obsolete
and duplicative. |
History of State § 401 Mitigation Requirements.

The state’s mitigation program as maintained by the WVDEP and
implemented through the § 401 rules is not a required component of the federal §

404 permitting program. The § 401 certification program is intended to insute that

West Virginia Coal Association 2
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issuance of a federal permit does not result in a violation of state water quality

standards:

CWA section 401 provides that states certify that federal activities or
activities requiring federal approvals relative to CWA section 404
would not violate applicable efftuent Himitations, or other limitations,
or other water quality requirements. !

Instead, the state has independently required mitigation as a condition of § 401
certification. Impleﬁaexfcaﬁon of the staté’ s rnitigatioﬁ program, and Tequirements

dates from a time when the Corps imposed no federal mitigation requirement on

mining operations authorized by the § 404 General Permit for coal mining

operations, Nationwide Permit 21(“NWP 217):

[NWP] 21. Activities associated with surface coal mining activities
provided they are authorized by the Department of the Interior,
Office of Surface Mining (OSM) or by states with approved
programs under Title V of the Surface Mining Control and
Reclamation Act of 1977 and provided the permittee notifies the
District Engineer in accordance with the “Notification” general
condition. The notification maust include an OSM or state-
approved mitigation plan (emphasis added).?

Based on the requirements of the NWP 21, a state mitigation plan was required for
a mining-related § 404 permit (usually a NWP 21) to be issued by the Corps:
Prior to reissuance of NWP 21 in January 2002, the COE [Corps]
considered mitigation adequate with the inclusion of an OSM or

state-approved SMCRA onsite mitigation plan in the permit
_ application.

! Programmatic Environmental fmpact Statement. Corps, EPA etal. 2005 page IL.C-42.

2 Final Notice of Issuance, Reissuance, and Modification of Nationwide Permits. U.S. Army Corps of
Engineers, Dec 13, 1996. 61 Ted, Reg, 241.

3 Programmatic Environmentat fmpact Statement. Corps, EPA etal, 2005. Page ILC-52
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West Virginia implemented this program through the § 401 certification pxog:‘aﬁl
which imposed mopetary or in-lien fee requirements on coal mining related § 404
permits.

In iOGZ, the Corps revised and reissued NWP 21 adding a condition that the
Corps’ District Engineer require federal nﬁﬁgaﬁon, reviewed and approifed by the
Corps in accordance with its joint mitigation rules and regulations maintained with
the EPA* The revised and reissued NWP 21 allowed the Corps to consider staie
mitigation when determining federal mitigation, but removed the automatic
acceptance of state-required mitigation as sufficient for §404 auﬁloxization.. From
this point on, the state mitigation requirements as maintained in the § 401
certification process became duplicative becanse the Corps was requiring federal
mitigation plans as part of the § 404 permitting process.

Federal Mitigation Requirements are Comprehensive.

Coal mining-related § 404 permitting and mitigation haé évolved since the
Corps’s reissuance of NWP 21 in 2002. Most mining projects are nowW permitted
using the gqxps’ Individual Permit process and mitigation plans are now
' deVeiqped based on &e Corﬁs’ s and EPA’ s wﬁbined préfereﬁce for on-site, in-
kind mitigation to restore the impacted aquatic resource.

As you know, coal mining operations are typically subject to fhé fedesal |

CWA § 404 program and the state § 401 certification program because of

4 Final Notice of Issuance, Reissnance and Modification of Nationwide Permits. US. Army Corps of
Engineers, Jan. 15,2002 67 Fed Reg. 10 )
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activities undertaken in jurisdictional waters. The steeply-sioped terrain of West
Virginia is permeated by small ephemeral and intermittent streams that serve {0
drain natural runoff mio larger perennial stream systems. Any development in
these 'amas---cbal mining or otherwise--will result in some form of'impact to small
streams. Unlike many other activities subject to § 404 permitting and § 401
certification, mining activities are mostly temporary in nature, with-the
reclamation process providing a unique opportunity for reconstruction of impacted
stream segments.” The Coxps has recognized this opportunity for on-site, in-kind
replacement/restoration of impacted aquatic resources and issued guidance
encouraging this type of mitigation:

This guidance acknowledges the uniqueness of regional and site-
specific conditions, recognizes that features constructed in
accordance with the Surface Mining Control and Reclamation Act
may contribute to overall mitigation plans, and identifies several
appropriate ways to accomplish appropriate mitigation projects.

Surface mining operafions can result in the creation of intermittent
and and/ox perennial streams depending on the on-site hydrologic
conditions and the chosen method of dealing with groundwater

and/or nmoff. Applicants are encouraged to optimize these
opportunities for on-site mitigation.

...Corps staff, Office of Surface Mining staff, and the mining
operator should coordinate to explore options for

incorporating. ..features required by SMCRA into compensatory
mitigation plans. If successfully implemented, channels and other
features will help maintain and potentially improve the physical,
chemical and biological integrity of waters of the United States. 6

3 See pages ____ of attachment “A”, comments filed by WVCA concerning the draft federal mitigation
e,

8 “Mitigation for Impacts to Aquatic Resources from Surface Coal Mining.” U.S. Army Corps of
Engineers. May 7, 2004
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In addition to the Corps’s above-cited guidance for mining, on-site, in-Kind
mitigation remains the preferred means of performing mitigation for other
anthorized impacts to aguatic resources:

In the interest of achieving functional réplacement, in-kind
compensation of aquatic resoutces will often be appropriate. 7

Mitigation should be required, when practicable, in areas adjacent or
contignous to the discharge site. On-site mitigation generally
compensates for locally important functions, €.g., local flood control -
functions or unusual wildlife habitat.?

Compensatory mitigation should generally be “in-kind” and occur as
close to the site of the adverse impact as practicable in order to
minimize losses to the local aguatic ecosystem.”

To sétisfy the Corps’s preference (enunciated in previously-cited
Regulatory Guidance Letters issued by the Cozps) for in-kind mifigation, or a
functional replacement of the impacted resomces, a Functional Assessment
Protocol, referred to as the “Central Appalachian Protocol”, has been used for
several years now by the Huntington District to assist in assessing and assigning
mitigation requirements for mining-related projects.’

Unfortunately, the WVDEP has to date largely ignored the mitigation

guidance and requirements developed and imposed by the Corps, as well as the

 functional assessment protocol. The WVDEP has continued to implement its

duplicative § 401 mitigation requirements, and typically requires mitigation above

" Regulatory Guidance Letter No 01-1. U.S. Axmy Corps of Engineers, October 31, 2001.

® Regulaiory Guidance Letier No 02-2. U'S Army Corps of Engineers, December 24, 2002.

? Compensatory Mitigation Guidelines- Huntington District  US Army Corps of Engineess, Huntingion,
WV District. January 30, 2004.

19 See attached power point presentation--Central Appalachian Protocol.
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- and beyond that which is required by the Corps despité the mandate of W. Va. .

Code § 22-11-Ta(a)(2)(C):
The Director shall provide credit for any mitigation thatisa.
required component of the permit issued by the United States

Army Coips of Engineers pursuant to 33 U. S.C. 81344 to the

extent that it satisfies required mitigation pursuant to this
section.

Becanse a comprehensive federal mitigation program is being
implemented, the WVDEP’s failure to provide credit for such mitigation as
mandated is a serious concern to the WVCA.. To the extent a state program is ’
 relevant at all, perhaps to address the limited circumstances where the state’s-
definition of “waters of the state” is broader than the CWA definition of “waters of
the United States,” it should be narrowly tailored to address that need. The
WVCA cammnot support proposed revisions that are not so narrowly tailored.

WVCA urges WVDEP to postpone pursuit of these proposed revisions at
this time and to more fully consider the need for its separate mitigation program n
light of (1) the federal mitigation now required as part of a § 404 permit, (2) the
possﬁamty of creating inconsistencies with the draft federal Corps and EPA mie
f()I mﬁzgatxon, (3) the deletion of NWP 21 conditions relating to state mmgatlon,
and (4) the mandate of W. Va. Code § 22—1 1-7a(a}(2)(C) to rely on and give credit
for federally mandated nﬁtigatidn to satisfy any state mitigation needs.

Specific Comments
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estimated gnnual coal production (f applicable). the estimafigd life of the operation. the
estimated g Verance tax for the operation, the estimated anntiyl property tax. and such
other econoRpic information as may be requested by the agency

WVCA qNgtions why this level of information is ne e g, for the § 401
certification process. 3 Ngilar infoxmatibn is provided to the Corp V Quder the § 404

permitting program and to N fate through the Community Impact Sk ment.

Ke justification for requiring i Rgiive information as part of the § 401

ation process is Iac}ﬁng.. v R21e puzzied as to why this ~
Trog pnly for mining operations. Secﬁ l and 401 of the CWA. apply ; A
all manner of Wiling activities, not just coal mining . gtions. If this information
' }' RQEP to properly implement the § cation process,
then it should be - or all dredge and fill activities. If gL then it
should be removed from the gpposed revision.;,‘. Without further e;c R 011 and
justiﬁcéﬁon, the WVCA does not sapport this proposed revision.

42£4. A Delipeation of the Stream to be Impacted. The length, width and depth of the
stream segment impacted shall be measured. Width and depth measurements shall be
made at one hundred (100)foot intervals. The stream delineation shall indicate the
ephemeral and intermitient/perennial segments to be impacted, The stream shall be
measured from the farthest downstream disturbance, excluding stream crossings associated
* with haxl roads for surface mining operations, upstream te the beginning of an-intermitient
stream; as-defined-in-46-CSR-1-2-9-and/or-38 CSR-2-271- the ordinary high water mark.
The applicant shall provide a table listing the station mumber with the corresponding
acreage, including the drainage area from the toe of the pond and the toe of the fill.

As proposed, this revision appears to extend the reach of the state’s

jurisdiction and expand the WVDEP’s mitigation requirements under the § 401
ification program. While this change may be motivated by a desire to more

sely align the state’s mitigation requirements with those of the Corps, the




WVDEP’s first and most needed step in that direction is compliance with AW" Va.
Code § 22-11-7a(a)(2)(C). Until the WVDEP revises its mitigation rules and
policies to accept Corps-required @ﬁ gation, this proposed change will sexve only
to increase the amount of in-lieu fee mitigation provided to the state; with no
resulting environmental benefit. Further, the proposed change appeats to be
counter to the authorizing statute which beats no mention of the “oz;dinary high
water mark,” The WVCA does not suppon this proposed revision.-

6.2.b.1. Compensatory mitigation shail be rggred for all g_r_:manent and
temporary stream impacts resulting from coal related activities in watersheds

ereater thas or equal to two hundred and fifiy 52502 acres andior when the activity

results ix a stream loss or impact exceeding one half (1/2) acre acre of stream. The -
drama_gg area and 1% acre assessments shall be measured starting from the toe of the

most downstream p_exmanent or temporary impact gexciadgg stream crossingsy in
which the activity eccurs.

WVCA believes that this proposed revision extends the anthority of the

state beyond the authorizing, underlying statute:

1) If the applicant's surface coal mining operation will not impact
~ waters of the state designated as national resource waters and

streams where trout naunally reproduce and will not impact
wetlands of the state in a manner inconsistent with all apphcable
state or federal standards as the case may be, as required by the
federal Clean Water Act, and if the watershed above the toe of the
farthest downstream permanent structure authorized pursuant to the

* United States Army Corps of Engineers permits issued in accordance
with 33 U .S C. §1344 and 33 C F.R. Parts 323 or 330 is less than
two hundred fifty acres, then the director may issue a water quality
certification pursuant to the requirements of this section. If the
watershed above the toe of the farthest downstream permanent
structure impacted is equal to or greater than two hundred fifty acres,
the director shall requ::e that mitigation be undextaken Additionally,
the director may require mitigation for temporary impacts to waters
of the state as specified in subdivision (2) of this subsection.
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(2) ¥ the watershed above the toe of the farthest downstream
permanent structure authorized pursnant to the United States Army
Corps of Engineers permits issued in accordance with 33 U.S.C.
§1344 and 33 C.F R. Parts 323 or 330 is greater than or equal to two
hundred fifty actes and all other necessary requirements are met
consistent with this section, the director shall further condition a
water quality certification on a requirement that the applicant

mitigate the expected water quality impacts under the following
conditions...

The above-cited statute contains no reference to “1/2 acre” of stream.
Apf;arenﬂy, the agency is attempting to further extend its jurisdiction or merely
implementing past policies thaI existed with respect to coal and non-coal
mitigation. Since the statute contains no teference to % acre of sueém, WVCA
suggests the agency delete this proposed revision. M the agenéy truly believes

that this change is necessary, it should seek a legisiative revision to 22-11-7(a)

and only then seek to modify the rule.

hundred-and fifty-(250) acres-from-the toc-of the farihest downstream-permaneit S
and!e%exeeeésa-%aese—oiﬁéless-ef—kﬂpae‘é-of—s&eam: Monetary compensation for stream
impacis_resuiﬁng from coal related activities shall be assessed as follows:

6241 APermanent impacts for coal related monetayy mitigation will be assessed at

- '$200,000 per acre of impacts -

62418 Temporary _coal related stream jimpacts resalting from structures

{excluding stream crossings) that will be removed prior fo final bond_release will be

assessed at $20.000 per acre of stream impact per each five-year period of impact andfor
prorated for each vear the bupact eccars. ‘

6.2.d.1.CTemporary _coal related stream impacts resulfing from stream _crossings (e
culverfing) and stream relocations where the stream impact is greater than ox equal to two
hundred one (201) lineal feet, but less than or eqnal to four hundred (400) lineal feet and is

n for five years or more, shall be assessed at $20.000 per acre for the first five (5) year
period and prorated for each additional vear the impact shall occur. A tempeorayy stream

impact _resolting in more than four bundred (400) linear feet shall be monetary

conrpensated at a rate of $20.000 per acre per each five (5) year term andk;;'_ gforated for
West Virginia Coal Association : 10
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each year the impact occurs.

As noted in our general comments, the state § 401 cettification program
has functioned for several years without the level of minutia and detail presented
here, and there appears to be no justification for adding these new provisions to
the rule at this time. In addition, becaﬁse § 404 permit mitigation plans cover both
permanent and temporary impacts, there is no meed for the duplicative state
provision for monetary mitigation. As explained in our general‘ comments, the
Corps and EPA have continuously stressed a desire for on-site, in-kind mitigation.

Using the “Central Appalachian Protocol”, coal mining operations have been
providing on-site, in-kind mitigation .through the reclamation and stream
reconstruction process. These projects have been embraced by the Cotps and EPA
through mining-specific regulatory guidance.

WVCA questions the need for these revisions, and urges WVDEP 1o re-
evaluate the need for this provisions in light of the federal mitigation now required
as part of a § 404 permit and the mandate of W. Va. Code § 22-11-7a(a)(2)(C) to

rely on and give credit for federally mandated mitigation to satisfy any state

mitigation needs.
6.2.4.1.D Permanent wetland impacts for coal related monetary mitigation will be assessed

at the rate $30.000 per acre of wetland replaced based on the ratios in section 6.2.c.

Again, as poted in owr general cominents, the state § 401 certification
program has functioned for several years without the level of minutia and detail
presented here, and there appears fo be no justification for adding these new

provisions to the rule at this time. In addition, § 404 permit mitigation plans cover

West Virginia Coal Association i1
401 Cenification Comineais
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both pexmanent and temporary impacts to all impacted aguatic resources,
including wetlands, and there is no need for the duplicative staxe provision for
monetary mitigation for wetland fmpacts,

To the extent WVDEP reévertheless chooses to pursue this propcéed
revision, it has no justification for the $30,000 replacement value proposed. In
addition, by proposing this specific amount, the WVDEP has excluded any
opportunity to determine a monetary mitigation amount for wetlands on a case-by-
case basis, which could be either higher or lower than $30,000 per acre.

In-lieu fee payment for wetlands impacts is a desirable optioﬁ to have, but
we question whether the agency will ultimately determine that wetland
replacement as already specified in the rule is suificient. The WVCA cannot
support this proposed revision without additional justification and explanation, and
* again urges the WVDEP to re-evaluate the need for this provisions in light of the
federal mitigation now required as part of a § 404 permit and the mandate of

W. Va. Code § 22-11-7a(a)(2)(C) to rely on and give credit for federally mandated

mitigation to satisfy any state mitigation needs.

Regulatory & Technical Affairs

West Virginia Coal Association 12
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wv West Virginia Coal Association

PO Bax 3923, Charleston, WV 25330 & (304) 342-4153 B Fax 342.7651 ® www.wvcoal com

Ms. Gloria Shaffer
West Virginia Department of Environmental Protection
Division of Water and Waste Management-

Water Quality Standards Program
601 57™ Street SE

Charleston, WV 25304

Via Electronic Mail: Gishaffer @wvdep.org

Re: Comments on 2007 Triennial Review of Water Quality Standards

Dear Ms. Shaffer:

uant (o the September 22, 2005 announcement by the West Virginia

Depariment Environmental Protection (WV DEP), the West Virginia Coal

Assoctation A) offers the following comments and observations regarding

the agency’s first ial review of water quality standards.

WVCA is a non-Wfit state coal trade association representing the interests

of the West Virginia coal indRtry on policy and regulation issues before various

state and federal agencies that re; coal extraction, processing, transportation

and consumption. WVCA'’s produci embers account for 80 percent of the

Mountain State’s underground and surfacc¥gal production. WVCA also

represents associate members that supply an of services to the mining

industry in West Virginia. WVCA’s primary goal enhance the viability of the

West Virginia coal industry by supporting efficient and Wgvironmentaily

West Viggoia Coal Assogintion

Trisnnial Raview Conunsms 1
Oictobe 14 2063




criteria. EPA is currently in the process of revising the nationally-recommended

selenivmegiteria.t Because of the flawed natirre of the current selenium criteria

standard for West Virginia may be Wgranted, as fish populations appear to be

healthy and diverse in streams with id selenium concentrations.” The

pressing nature of selenium also warrants that @V DEP iﬁvestigate a state-specific

criteria for West Virginia since the federal revision®Mjgmains pending. The agency
has recently completed draft TMDL documents that i selenium allocations
based on the existing water quality criteria, and will pcnﬁnue evelop and

implement selenium TMDLs, adding urgency to this important iss

Trout Streams

In the EQB’s last triennial review, it proposed adding some 400 streams 10
the Iist of Trout Waters contained 117; the water qualityi_standardé rule. The EQB
allowed only é 3d—day cormment peziod on this major expansion of the Trout

Waters list. The EQB proposal was based only on the recommendations of the

5 See Attachment “F, October 29, 1999 Federal Register Notice published by EPA regarding revision of

the selenium criteria and Attachment “G”, December 17, 2004 Federal Registe: Notice annooneing draft
criteria and requesting pablic comments.

7 See Attachment “H, relevant pages from comments filed by the National Mining Association and
WVCA regarding the programmatic Mountaintop Mining/ Valley Fill Environmental Impact Statement and
Fish Communities and Their Responses to Environmental Factors in the Kanawha River Basin, West
Virginia, Virginia, and North Carolina. U S. Geological Survey, 2001.

West Virginda Cual Assaciation

Tricumial Rnien Communts
Coanhe 14,2005




West Virginia Division of Ngtutzl Resources, with no accémpanying data or
information on whether or not the streams actually meet the requirements to be
classified as trout waters. Based on the lack of information regarding the cusrent
status of the proposed trout waters and the limited opportunity for comment
provided, the West Virginia Legislature rejected the revision.

The permitting ramifications of classifying streams as trout waters can be
significant, as different water quality standards (uniformty more stringent) apply
to trout streams. Incorrectly classifying a water as a trout stream can have serious
economic impacts for property owners and NPDES dischargers along thgt streams

and should not be taken lightly be WV DEP. Before the agency undertakes any
effort as pat of its 2007 triennial review to list any additional streams as trout
waters, WV DEP should condtxét scientific investigations of water quality and fish
populations in order to ascertain if a water body meets the criteria required-of a '
trout stream. The agency should alsc hold h;z;rmgs in the communities where
such streams are located to take comment from the persons most familiar with the

conditions of these streams.

We appreciate the agency’s consideration of these comments

Jason D. Bostic
 West Virginia Coal Association

West Vieginks Coal Aesucintion 9
Frisnniat vy £V,
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West Virginia Coal Association

PO Box 3923, Charaston, WV 25330 W (304) 3424153 ™ Fax342-7651 ® www wvcoal.com

Tuly 17, 2006

Mr. Charles Sturey

West Virginia Department of Environmental Protection
Division of Mining & Reclamation

601 57™ Steet SE

Charleston, WV 235304

Re: Comments on Proposed Revisions to 38 CSR 2
Dear Mr. Sturey:

Pursuant to the notice filed with the Secretary of State on June 15, 2006, the
West Virginia Coal Association (WVCA) offers the following comments and
observations regarding the agency’s proposed revisions to 38 CSR 2, the ét:aie’s
Mining and Reclamation rules.

WVCA is a non-profit state coal trade association representing the interests
of the West Virginia coal industry on policy and regulation issues before various
state and federal agencies that regulate coal extraction, processing, transpoztation
and consumption. WVCA’s membership accounts for over 80 percent of thé
Mountain State’s underground and surface coal production. WVCA’s primary
goal is to enhance the viability of the West Virginia coal industry by supporting
efficient and énvironmentally responsible coal extraction and processing through
reasonable, equitable and achievable state and federal policy and regulation.

WVCA appreciates the opportunity to provide comments to the West Virginia

“West Virginia Coal Association 1
Comments—Mining & Reclamation Rule Changes
July 17, 2006




'Departme:nt of Environmental Protection (WV DEP) regarding the proposed

revisions to the state’s mining and reclamation rule.

Specific Comments

3.2.g. Notice of Technical Completeness: After the Secretary deems a Surface
Mine Application technicaily complete, the Secretary shall canse the applicant to
advertise stating such. The notice shall state that the application has been deemed
technically complete by the Secretary and include a fifieen (15) day public review
period. Provided, however, Notice of Technical Completeness may pot be
necessary if the application was technically complete prior to the end of the
comment period of the original advertisement and a decision is made within ninety
(90) day of the end of the comment period or informal conference.

WVCA believes this revision is unnecessary. Existing state rules provide the

agency with authority to require re-advertisement:

3.2.e. Re-advertisement. After a Surface Mine Application (SMA)
has been advertised once a week for four successive weeks, and is
determined by the Secretary to have had a limited number of minor
changes that do not significantly affect the health, safety or welfare
of the public and which do not significantly affect the method of
operation, the reclamation plan, and/or the original advertisement, he
may require one (1) additional advertisement to be published with a
ten (10) day public comment period.

As the above-cited provision reveals, the agency has the authority to require the
aﬁditional advertisement that appears to be the goal of the proposed revision. The
language of 38 CSR 2.3.e restricts the applicability of the provision to “a limited
number of minor changes that do not significantly affect the health, safety or
welfare of the public and which do not significantly affect the method of
operation, the reclamation plan, and/or the original advertisement... .7 for changes
that are substantive WV DEP has always requited re-advertisement. Additionally,
West Virginia Coal Association |
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the proposed revisions exceed the corresponding federal requirements maintained
by the Office of Surface Mining (OSM) at 30 CFR 773.6. Because the agency has
already has the authority to require re-advertisement, WVCA suggests that WV

DEP delete the proposed revision.

14.15.c2. Areas within the confines of excess spoil disposal fills which are under
construction provided the fill is being constructed in the “conventional” method,
ie., completed from the toe up, or those fills which are being constructed
- progressively in lifts from the toe up or are being progressively completed from
the toe up by constructing benches and appropriate drainage confrol structures
(ditches, flumes, channels, etc.) from the toe up as soon as the area-is-available-to
do-so; first two lifts are in and are seeded and certified;
WYVCA is extremely concermned about this proposed revision and believes that it
will unnecessarily restrict operating flexibility and thereby discourage the
construction of “bottom-up” valley fills, WVCA strongly suggests the agency
delete this proposed revision. This entire section of rules already exceeds the
corresponding federal requirements of OSM, but members of WVCA negotiated
the rules in good faith to remedy an agency -perceived problem with valley fill
constiuction. These rules have been scrutinized and approved by the West

| Virginia Legislature and OSM. WVCA is concerned as to why the agency

believes this changé is necessary, and would be willing to discuss gther possible

remedies to the situation.
Jason D. Bostic, Vice-Presiden
Regulatory & Technical Affairs
West Virginia Coal Association 3
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LEGISLATIVE RULE

DEPARTMENT OF ENVIRONMENTAL PROTECTION

45CSR42

conld
TITLE 45 ~ i re

DIVISION OF AIR QUALITY :

%/ Y a{ an
SERIES 42 i i : ;?fa%
GREENHOUSE GAS EMISSIONS INVENTORY PROGRAM ’ an £

§45-42-1.General.

11 Scope. - This rule establishes a
greenhouse gas emissions inventory program in
West Virginia which:

1.1a. Requires the reporting and
inventory of greenhouse gas emissions by
.statimw_which emit more than a de

minimis amount of greenhouse gases on an
annual basis;

1.1b Inventories greenhouse gas
emissions from stationary, area.mobile and
biogenic sowrces, and accounts for reductions
and sequestration of greenhouse gas emissions;

1.1c. Provides for a periodic
. compilation of a greenhouse gas emissions
inventory and a determination whether West
Virginia is a net sink or emitter of greenhouse
’ -gases;

1.1.d Provides for
development of a registry to 1ecord voluntary
reductions of greenhouse gas emissions; and

1le. Providesfora
determination whether the reduction and
sequestration of greenhouse gas emissions can
be developed as an asset for economic
development.

12 Authority -- W Va. Code §22-
5-19

13.  Filing Date --

14.  Effective Date. - June 1, 2008.

§45-42-2. Definitions.

2.1, “Air pollutants” means solids,
liquids, or gases which, if discharged into the
air, may result in statutory air pollution

22.  “Air pollution” or “statutory air
pollution” means and is limited to the discharge
into the air by the act of man substances (liquid,
solid, gaseous, organic or inotganic) in a
locality, manner and amount as to be injurious to
human health or welfare, animal or plant life, or
propetty, or which would interfere with the
enjoyment of life or property.

23 “Anthropogenic” means a direct
result of human activities or the result of natural
processes that have been influenced by human
activities. '

24 “Area source” means, for
purposes of this rule, a collection of similar
sources of air pollutants within a geographic
area Area sources collectively 1epresent
individual sources that are small and numerous,
and that typically have not been inventoried as a
stationary or mobile source.

25.  “Biogenic” means a naturally
occurting biological source or process that is not
significantly affected by human actions or
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45CSR42

26. “Capture” means the collection

of greenhouse gas ermissions from a stationary
source.

27.  “De minimis” means emissions
from a stationary source that are equal to or less
than ten thousand tons per year for carbon
dioxide, four hundréd seventy-six tons per year
for methane, thirty-two and six tenths tons per
year for nitrous oxide, eight hundred fifty-five
thousandths tons per year for
hydrofluorocarbons, one and nine hundredths
tons per year for perfluorocarbons and forty-two
hundredths tons per year for sulfur hexafluoride.

2.8.  “Emission” means the release,

escape or discharge of regulated air pollutants or

greenhouse gases into the air.

29 “Greenhouse gas” means the
gaseous compounds: carbon dioxide, methane,
nitrous oxide, hydrofluorocarbons,
perfluorocarbons, and sulfur hexafluoride (SE).

2.10. “Mobile source” means a
variety of onroad and nonroad velicles, engines,
locomotives, marine vessels, airplanes and other
equipment that generate air pollutants and
greenhouse gas emissions, and that move ot can
be moved from place to place.

211. “Regulated air pollutant”
means, for purposes of this rule, any air
pollutant regulated under rules pronmigated by
the Secretary pursuant to W.Va. Code §22-5-4.

212. “Reservoir” means a geological
site where a greenhouse gas is securely stored.

2.13.  “Secretary” means the Secretary
of the Depariment of Environmental Protection
or such other person to whom the Secretary has
delegated anthority or duties pursuant to W Va
Code §§22-1-6 or 22-1-8.

2 14. “Sequestration” means the
physical process by which emissions of a
greenhouse gas are directly captured for storage

in a reservoir, or the biologic process by which a
greenhouse gas is indirectly removed from the
atmosphere for storage in a sink.

215 “Sink” means any process,
activity or mechanism which removes a
greenhouse gas from the atmosphere. Forests are

" considered sinks because they remove carbon

dioxide through photosynthesis.

2.16. “Source” means, for purposes of this
rule, any process or activity which releases a
greenhouse gas into the air.

2.17. ‘Stationary  source” means any
buftdifig, structure, facility, installation,
stationary process or process equipment which

emits or may emit any regulated air pollutant o
greenhouse gas.

218 “Ton” means a short ton, or 2000
pounds.

219. Other words and phrases used in this
rule, unless otherwise indicated, shall have the
meaning ascribed to them in W Va. Code §22-5-
1 etseq.

§45-42-3.Applicability.

3.1 Any stationary source that emits one
o1 more greenhouse gases on an annual basis
greater than the de minimis amounts listed in the
table below, and reports emissions of regulated
air pollutants pursuant to the emissions
inventory requirements of the Secretary under
rule or W Va, Code §22-5-4(a)(14), shall be an
affected source required to report emissions of

all greenhouse gases to the Secretary under
section 4:

Greenhouse Gas Compound tonsfyear
carbon dioxide 10,000
methane 476
nitrous oxide 326




o

hydrofluoiocarbons 0.855

perfiuorocarbons ' 1.09

45CSR42

sulfur hexafluoride 0.42

3.2, Statiol urces which are regulated
by the Sﬁ;ta;;%—sd; W.Va. Code §22-3-1 et
seq. and repott emissions of regulated air
pollutants pursuant to the emissions inventory
requirements under W Va. Code §22-5-4(2)(14)
are not required to, but may voluntarily report
their greenhouse gas emissions under section 4.

%5—42—4.Rep0tﬁng Requirements.
41. By March 31, 2009, and March 31 of
each year thereafter, affected sources shall report

to the Secretary the quantity of all greenhouse
gases emitted in the previous calendar year.

42. Affected sources shall only be
required to report anmual quantities of
anthropogenic non-mobile source greenhouse
gas emissions at the source, and shall not be
required to report biogenic emissions of .
greenhouse gases.

43, The Secretary shall determine the form
and format of the information reported by
affected sources under subsection 4.1 to ensure
that the information is consistent as possible
with developing regional, national, or
international greenhouse gas emissions
programs.

44. Notwithstanding the provisions of
subsection 4 3, to satisfy the greenhouse gas
emission 1eporting requirements under this
section, affected sources may submit greenhouse
gas emissions inventory information from
documented greenhouse gas inventories such as
those provided to the Environmental Protection
Agency’s Climate Leaders Program, Chicago
Climate Exchange Registry, the International
Organization for Standardization and the SF,

;d‘i’-e.. A /
Pl L et

Emissions Reduction Partnership for Electric
Power Systems. Greenhouse gas emissions
inventory information from other widely
1ecognized and verified greenhouse gas
emissions inventory programs may be submitted
by affected sources under this subsection, but

shall be subject to approval by the Secretary on a
case-by-case basis.

4.5, Reports of greenhouse gas emissions
submitted to the Secretary under this section
shall be signed by a responsible official and
shall include the following certification
statement: “I, the undersigned, hereby certify
that the data transmiited to the West Virginia
Department of Environmental Protection is true,
accurate, and complete, based upon information
and belief formed after reasonable inquiry ”

§45-42-5.Greenhouse Gas Emissions
Inventory.

51. The Secretary shall periodically
compile an inventory of greenhouse gas
emissions to: Ve

5.1.a. Characterize the relative
ontributions of greenhouse gas emissions from
tationary, area, mobile and biogenic sources in

st Virginia; and

5.1 b. Determine the extent to which
greenhouse gas emissions are offset by the rate
of sequestration, and whether West Virginiaisa
net sink or emitter of greenhouse gases

52 The greenhouse gas emissions
inventory shall include the emissions from
stationary spurces repotted under section 4, and
other relevant Information regarding significant
emissions, reductions, and sequestration of
greenhouse gases from stationary, area, mobile

7 » PBeep Sowrze
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and biogenic sources requested by the Secretary
under subsections 5.3 and 5 4.

53. To inventory greenhouse gas
emissions reductions, the Secretary shall consult
with the citizenry and other entities such as
industry trade groups that have information
relating to greenhouse gas emissions reductions,
and sequestration. Upon request of the

Secretary, such entities shall provide relevant
information relating to greenhouse gas emissions
reductions; capture and sequestration. s

"

54. Tht Department of Agriculture, the
Division of Forestty, Marshall University, West
Virginia University, West Virginia Geological
and Economic Survey, and the Department of
Transportation shall enter into interagency
agreements with the Secretary and at the
Secretary’s request provide:

5.4.a Relevant information relating to
greenhouse gas emissions from area, mobile and
biogenic sources;

54b. Relevant information relating to
greenhouse gas emissions reductions and
sequestration; and

5.4c Any assistance the Secretary may
request during the development of the
greenhouse gas emissions inventory.

55 The Secretary shail determine the form
and format of the information submitted by the
entities under subsections 5.3 and 5 4 to ensure’
that the information is consistent as possible
with developing regional, national, or
international greenhouse gas emissions
programs.

§45-42-6.Greenhouse Gas Emissions Registry
Program.

6.1 The Secretary shall develop a registty
for the recordation of voluntary reductions of
greenhouse gas emissions.

62. The greenhouse gas emissions registry
program shall be as consistent as possible with
developing regional, national, or international
programs designed to monitor, quantify and
register reductions in greenhouse gas emissions
with respect to:

62.2. Development of criteria, based ona
set of standardized emissions accounting,
1epotting and verification protocols, to
determine baseline emissions and quantification

‘of voluntaty reductions in emissions of

greenhouse gases;

6 2.b. Public recognition of such
voluntary emissions reductions;

6.2.c. Consideration of voluntary
greenhouse gas emission reductions when
determining baselines and reduction
requirements under future federal greenhouse
gas emission reduction programs; and

62 d The ability of sources to participate
in future greenhouse gas emission trading
programs. :

§45-42-7.Economic Development Potential.

7.1. Using information obtained, gathered
or developed under this rule, the Secretary will
determine whether the reduction and
sequestration of greenhouse gas emissions can
be developed as an asset for economic
development in West Virginia.

§45-42-8.Inconsistency Between Rules.

8 1. Inthe event of any inconsistency
between this rule and any other rule of the West
Virginia Department of Environmental
Protection, the inconsistency shall be resolved’
by the determination of the Secretary and the
determination shall be based upon the
application of the mote stringent provision,
term, condition, method or rule.
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Biogenic substance

Wikipedia, the free encyclopedia — Cite This Source

A biogenic substance is a substance produced by life processes. It may be
either constituents, or secretions, of plants or animals.
Examples

Coal and oil are examples of constituents which have undergone changes over
geolagic time periods.

Chalk, and limestone are examples of secretions (marine animal shelis) which
are of geologic age.

Pearts, silk and &mbergris are examples of secretions of contemporary origin.

Wikipedia, the free encyclopedia © 2001-2006 Wikipedia contributors (Disclaimer)
This article is licensed under the GNU Free Documentation License.
Last updated on Tuesday january 02, 2007 at 08:21:59 PST (GMT -0800)

View this article at Wikipedia.org ~ Edit this article at Wikipedia.org - Donate to the
Wikimedia Foundation

Cotton and wood is are biogenic constituents of contemporary origin.
)
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_FPatricia White - Re: May 30, 2007 Meeting

Page 1%

From: “Charles Harris" <clharris@hsc.wvu edu>

To: <jhallinan@hallinanlaw .com>, <rick@Ilcpsd.com>, <braney@wvcoal com>,
<PWHITE@wvdep.org>, <karen@wvma com>, <wvmi@wvmi org>

Date: 5/24/2007 7:54:40 PM

Subject: Re: May 30, 2007 Meeting

Trish: | received some last minute comments on 33CSR8 that | would like to submit;

§33-9-2. Definitions — Section 2 5 defines "Beneficial Use" as “the use of a non-hazardous material for a
specific beneficial purpose where it is done in a manner that protects groundwater and surface water
.quality, soil quality, air quality, human heaith, and the environment" We are concerned that it has not
been adequately demonstrated that this filtrate is non-hazardous, and point to the current “inter-sex" fish
issue in the Potomac River drainage which illustrates that there are unanswered questions concerming
unmonitored poliutants in sludge from both water and waste treatment facilities

§33-9-2. Definitions - Section 2.5 defines beneficial uses as including "use as a fertilizer substitute, soil

- amendment, cover material, fill material, muich or horticultural product, or other purpose approved by the
Secretary " However, Section 33-9-3, in sub-Section 3.1 b.1 requires that “The use proposed is a reuse,
and not a disposal * We suggest that the use of this filtrate as fill material is actually simply a disposai and

not a "reuse.” We believe this material should not be used as fill material. This would also require a
change to Section 33-9-5, sub-Section 5.2.

§33-9-5. Standards for Beneficial Use of Filtrate - sub-Section 5.3 states, "The Secretary may approve the

use of filtrate as fill material within fifty (50) feet of surface water upon submission of information sufficient :
to show that the fill material will have no significant impact on the quality of runoff reaching the surface
water” Even the U.S. Forest Service has adopted stronger stream buifers for sediment runoff DEP !
should develop sironger stream buffers for this rule, and there should be no discretion.

§33-8-7. - DEP made changes to this rule during the Interims process last year, and the rule now requires
a permit for both short-term and fong-term applications. This is a good change. However, we feel that

most of the information required in Section 7.3. Permit Application Requirements for long-term permits
should also be required for short-term permits

§33-9-8. Draft Permits and Public Comment. Section 8 2 a. provides for a 30-day public comment period
for long-term permits, but only a 15-day public comment period for short-term permits. We oppose the

shortened public notice provisions for short-term permits. The 30-day comment period should apply in
both instances.

§ 33-8-11. General permits. We oppose the development of a General Permit to cover the provisions of

this rule. Specific individual permits are necessary to inform potentially affected parties of the application
of this material.

Appendix A - Frequency of Monitoring. The Legislative Rule-Making Review Committee last session
accepted an amendment proposed by industry that reduced monitoring tests {o once a year. While we

woulld prefer even more frequent monitoring than proposed in this rule, we hope DEP wili strongly oppose
any attempts to reduce the monitoring provisions provided in this rule.

Charles L. Harris
Professor of Biochemistry
West Virginia University
School of Medicine
304-293-7749

>>> "Patricia White" <PWHITE@wvdep.org> 05/21/07 4:21 PM >>>
Please be advised of the following meeting:




Comments on DEP Rules for 2007

Communicated by Larry Harris, Public Advisory Council Member

T would like to commend the staff of the DEP for the hard work and
expertise used in preparing and reviewing the rules with Council. As
promised, T include below some of the technical and other issues raised
during the May 21 meeting of the Council, omitting some questions that were

answered at the meeting. Members of the environmental community who
reviewed the rules raised some of the questions.

Some of the issues mentioned below are related to the act of valley fills and
determining compensation for this process. I have pointed out my view to
Council previously that the permitting of valley fills is essentially allowing

the destruction of upper tributaries of watersheds. As such the process
should be outlawed, in my view.

47CSR2 Water Quality

We learned that the B2 list is essentially the same as submitted previously
and includes the definition of trout waters cited on page 2 of the rule.

Page 11: Why is the temperature regulation on Stony River being
removed?

47CSR2 (7.2.d.9)— The removal of variances, etc. on the Blackwater

seems to be a strength, but why do these rivers remain "reserved” on the
list? Why not just remove them?

47CSR2 (7.2.d.34.1): Adds language for site-specific applicability of
water use categories and water quality criteria: "Pafs Branch from its
confluence with the Guyandotte River to a point 1000 feet upstream shall
~ not have Water Use Category A and Category D1 designation.”

* Is this a use removal? Yes was the answer.

* If so, did this go through the appropriate public process and use -
attainability analysis to justify a use removal . Did the use and attainability




analysis follow the federal Clean Water Act provision. (ie. how was this
decision justified)? Not sure this was fully answered.

47CSR2 (Appendix E)!

Are the changes in concentrations for cadmium, copper, and
others in Appendix E consistent with EPA changes/
recommendations? Some of the changes in hardness
calculations are in response to comments from our groups
last year asking DEP to be consistent—so this is good.

47CSR5A

47 CSR HA (State Certification)

*+%47CSRSA (4.2.£.4): Seems to be weakening the system for determining
stream miles (delineation). DEP inserts the language: "The stream shall be
measured from the farthest downstream disturbance, excluding stream crossings

associated with haul roads for surface mining operations, upstream to the beginning of the
ordinary high water mark.”

This will result in fewer stream miles being “delineated” as actual
stream miles, it seems. Why would you move upstream (where there are
fewer inputs) to find a high water mark? Thus, it also seems fewer
miles of headwaters will be mitigated for impacts.

47CsR5A (6.2.b): Typo—"loses" should be "losses”

47csR5A (6.2.d.1) : Is there a discrepancy between how monetary
compensation for coal versus non-coal impacts is assessed? It may be worth
determining that coal is not getting a break, in comparison o non-coal.

For’ example—why is it lineal miles for coal and acreage for non-coal?
I1f they are going to assess from the high water mark—as discussed
above—will this not result in fewer stream miles and thus fewer miles
to mitigate/compensate? Also, there is no assessment for non-coal
related temporary impacts—why?

60 CSR5 Antidegradation

I made the suggestion that the list of Tier 2.5 streams (156 in the current
rule) should be returned to the same number as began the legislative
session, which is 309 streams. A scientific process that included expertise




n?

from the WVDNR, which manages trout waters, arrived at the list of 309
streams. The list now submitted with the bill was reduced by the political

process. Politics should not determine which streams merit protection from
pollution; science should.

Other issues:

2.11 Explanation of the addition of this trading section is needed. Is this
similar to EPA rules and consistent with the Clean Water Act?

3.9 Which advisory committee is this phrase referring to:

5.5b is removed. Why?

Is the procedure for nomination and addition of streams to the tier 2.5 list
adequate?

Comments from Adam Webster (WVRC)

60CSR5 (2.11) : It's good that DEP provides "upstream controls” and
mentions "for the same parameter” in the first sentence of the "trading”
definition. Overall, the definition is good, but it is important fo remember
that the intent of the definition is not to allow cross-pollutant trading. With
this in mind, the second sentence—"More than one parameter of concern
may be traded on a given stream”—needs to be worded more restrictively
(i.e. despite what the first sentence says, the second sentence could be
interpreted as.if cross-pollutant trading is allowed).

. **% G0CSR5 (5 .2) : Removes (strikes) the language: "Water segments

that support the minimum fishable/swimmable uses and have assimilative

capacity remaining for some parameters shall generally be afforded Tier 2
profection”.

- Does this suggest the default is Tier 1 (if data does not

suggest otherwise)? If so,why?

60CSR5 (5.6.c) : The deletion is a response to lawsuit. However, the new
5 6.c suggests they cannot assess assimilative capacity when dealing with pH,




DO, temperature, and fecal coliform. We feel that they can assess these
parameters and should not treat them separately.

45CSR42 Greenhouse Gases

The fact that the DEP is beginning to deal with the process of greenhouse

gases that lead to global warming is commendable. Some questions on the
rule were raised by Dr. Kotcon:

The greenhouse gases emissions inventory rule (45-42-1) needs to be

>strengthened considerably. The sections on emissions inventory

>(section 5, pages 3-4) is so vague as fo be meaningless, especially

>as it deals with sequestration for area sources and sinks. I do not

ssee how any meaningful data can be generated with this language.

- How would the carbon sequestration be estimated? Has there been studies
estimating the biogenic incorporation of CO2 per acre of woodland, for

example? The rule appears to be a vague in how it would be implemented.

Air Quality and Emission Rules (see below)

45CSR8 Ambient Air Quality Standards

Don Garvin pointed out that the the antidegradation language was removed
from this rule, and it was explained that the agency feels these provisions
are now covered in 45-CSR-14( "Prevention of Significant Deterioration.”)
However, the language that was stricken does not appear in 45-CSR-14, and
the stricken language is the ONLY statement in the rules of West Virginia's
antidegradation policy for air quality. The environmental community still

believes the stricken language should be restored.

Here is what should be reinstated:

§45-8-2. Anti-Degradation Policy.

2.1. Pursuant to the best interests of the State of West Virginia, it is the

objective of the Secretary fo obtain and maintain the cleanest air possible,
consistent with the best available technology.




2.2, Where the present ambient air is of better quality than the
established standards, the Secretary will develop long-range plans to
protect the difference between the present quality and the established
standards. The plans will be based upon the best available forecasts of
probable land and air uses in these areas of high air quality.

2.3. The air quality of these areas will not be lowered unless it has been
clearly demonstrated to the Secretary that such a change is justifiable as a
result of necessary economic or social development and will not result in
statutory air pollution. This will require that any industrial, public, or private
project or development which could constitute a new source of air pollutants,
within an area of such high air quality, provide the best practicable control

available under existing technology as part of the initial project or
development, ’

45CSR41 Control of Annual SO2 emissions

45CSR6 Control of Air Pollution from Refuse Combustion

45CSR39 Nitrogen Oxides

I raised the general concern whether the standards for air quality were
consistent with the EPA guidelines or not. Further, were any recognized
health authorities consulted when these levels were determined? I dlso
raised the issue that West Virginia is increasing supplying electricity to the
population east of our mountains, New transmission lines are proposed that
are to be connected with coal burning power plants. Billy Jack 6regg,
Consumer Advocate for the WV PSC has pointed out that the states
receiving our generated power will not permit generation plants in their
region. They are concerned about air pollution and its various effects. But
they need power, so they turn to West Virginia. This helps the coal industry
and generation plants, but puts the health of West Virginians in jeopardy. I
feel that our air quality and emission limits should be even more stringent
than the EPA calls for in order to protect our citizens. This should be
particularly true for power plants that export electricity.



Dr. Kotcon has raised the following issues:

45-CSR-8 Ambient Air Quality Standards
The standards for PM2 5 and Ozone are not adequately protective. I
recommend that the standards be lowered from 15 wg/m* to 13 ug/m® in
section 4.2.b., and from 0.08 ppm to 0.07 ppm in section 4.4.b,

The dir standards (45-8-1) retains the standards for PM2.5 and ozone
>that the EPA Clean Air Scientific Advisory Council has already
>determined to be inadequate. Keeping these old standards will kill
>dozens or hundreds of West Virginians each year.

>The rule on refuse combustion (45-6-1) attempts to revise the
>definition of low-level radioactive waste and revives the
>Below-Regulatory_Concern (BRC) issue from some years ago. It also
>creates a large number of exemptions for "temporary" pollution
>sources. I am not yet sure if this re-opens old battles over

>medical waste incineration, but this was a really hot issue a few
>years back.
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Section 4.2.c — PM;; Maximum 24-Hour Average Concentration. The level for the

24-hour primary and secondary standard states 35 ug/m®,  This should be 65 ug/m?,
pursuant to 40 CFR 50.7. '

s 45CSR 39,45 CSR 40,45 CSR 41

v

The opt-in unit language is deleted from each of these rules. What is the purpose for
the deletion of these provisions?

¢ 33 CSR 30, Underground Storage Tank Rules

Section 6.1. states ".. .including any person who accepts a delivery ordet, accepts
payment, delivers or deposits product into an underground stotage tank.....". The
portion that states "...accepts payment..." should be removed fiom this section
because those individuals within a company who accept payment or make payments
most often do not know anything about the underground storage tank (UST), the
operation of the UST, or the current regulatory status of the UST.

Section 7.3 a.1. states "....the methodology for verifying attendance, the date, time
and location of the course, the name of the offering o1ganization, the credentials of

the instructors, and a certification that the technology or methods. ...."

1. The portion that states " .the date, time and location of the course,...." should
be deleted. For large companies with many UST installations and locations there
can be numerous individuals that need to be trained. Training will most likely

- occur on multiple dates, times, and locations that may not always be known until

just priot to the training event. When new employees are hired training might
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occur on short notice and for one individual. The burden of having to repor the
dates, time and locations would hinder and slow down the training process and

restrict a company's ability to comply.

2. The portion that states " . the credentials of the instructors..." should be
removed. Credentials will vary from instructor to instructor new instructors might
be utilized, and a company might not know which instructors will be used at the
various training sessions until just prior fo the training session. In addition, the
course content is the main issue of concern and should be the main focus in

obtaining State approval of a training progiam.

Section 7.3.a.2 - This section states that a nonrefundable application fee of $280 must
be submitted with the application. La:tger companies may have one training program,
but administer the training on multiple dates, times and locations. Having to submit an
application for approval of the training program each time the program is administered
would be cost prohibitive, bm‘deﬁsome, and would hinder the training process. The
State should clarify or make provision for a company to submit one application for the
training program that will be administered to all company UST facilities. This will
make the $280 application fee reasonable and the application process less burdensome.
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INDUSTRY’S REVISIONS

45CSR42

TITLE 45
LEGISLATIVE RULE
DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF AIR QUALITY

SERIES 42
GREENHOUSE GAS EMISSIONS INVENTORY PROGRAM

§45-42-1.General.

1.1  Scope -- This rule establishes a

greenhouse gas emissions inventory program in
West Virginia which:

1.1.a. Requires the reporting and
inventory of greenhouse gas emissions by
stationaty sources which emit more than a de

minimis amount of greenhouse gases on an
- annual basis;

1 1b Inventories greenhouse gas
emissions from stationary, area, mobile and
biogenic sources, and accounts for reductions
and sequestration of greenhouse gas emissions;

1.1.c. Provides for a periodic
compilation of a greenhouse gas emissions
inventory and a determination whether West

Virginia is a net sink or emitter of greenhouse
gases;

1.1d. Provides for
. developmient of a registry to recotd voluntary
reductions of greenhouse gas emissions; and

l.1e Providesfora
determination whether the reduction and
sequestration of greenhouse gas emissions can
be developed as an asset for economic
_development.

12 Authority -- W Va Code §22-
5-19. ‘

13.  Filing Date --

14.  Effective Date -- June 1, 2008.

§45-42-2. Definitions.

21.  “Air pollutants” means solids,
liquids, or gases which, if discharged into the
air, may result in statutory air poliution

22.  “Airpollution” o1 “statutory air
pollution” means and is limited to the discharge
into the air by the act of man substances (liguid,
solid, gaseous, organic or inotganic) in a
locality, manner and amount as to be injurious to
human health or welfare, animal or plant life, or
property, or which would interfere with the
enjoyment of life or property.

23.  “Anthropogenic” means a direct
result of human activities or the result of natural

processes that have been influenced significantly |
by human activities.

24.  “Area source” means, for
purposes of this rule, a collection of similar
sources of air pollutants within a geographic
area. Area sources coliectively represent
individual sources that are small and numerous,
and that typically have not been inventoried as a
stationaty or mobile source.

25.  “Biogenic” means a natutally
occurting biological source or process that is not
significantly affected by human actions o1
activity.
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26, “Capture” means the collection

of greenhouse gas emissions from a stationary
source

2.7.  “De minimis” means emissions
from a stationary source that are equal to or less
than ten thousand tons per year for carbon
dioxide, four hundred seventy-six tons per year
for methane, thirty-two and six tenths tons per
year for nittous oxide, eight hundred fifty-five
thousandths tons per year for
hydrofluorocarbons, one and nine hundredths
tons pet yeat for perfluorocarbons and forty-two
hundredths tons per year for sulfur hexafluoride.

28.  “Emission” means the release,
escape or discharge of regulated air pollutants or
greenhouse gases into the air.

29.  “Greenhouse gas” means the
gaseous compounds: carbon dioxide, methane,
nitrous oxide, hydrofluorocarbons,
perfluorocarbons, and sulfur hexafluoride (Sk¢)

2.10. “Mobile source” means a
variety of onroad and nonroad vehicles, engines,
locomotives, marine vessels, airplanes and other
equipment that generate air pollutants and
greenhouse gas emissions, and that move ot can
be moved fiom place to place.

211. “Regulated air pollutant”
means, for purposes of this rule, any air
pollutant regulated under rules promulgated by
the Secretary pursuant to W .Va. Code §22-5-4

2.12. “Reservoir” means 2 geological
site where a greenhouse gas is securely stored.

213, “Secretary” means the Secretary
of the Department of Environmental Protection
or such other person to whom the Secretary has
delegated authority ot duties pursuant to W.Va
Code §§22-1-6 or 22-1-8

2.14. “Sequestration” means the
physical process by which emissions of a
greenhouse gas are directly captured for storage

in a reservoir, or the biologic process by which a
greenhouse gas is indirectly removed from the
atmosphere for storage in a sink

215 “Sink” means any process,
activity or mechanism which removes a
greenhouse gas from the atmosphere Forests are
considered sinks because they remove carbon
dioxide through phofosynthesis.

2.16 “Source” means, for purposes of this
rule, any process ot activity which releases a
greenhouse gas into the air.

2.17 “Stationary source” means any
building, structure, facility, installation,
stationary process or process equipment which
emits or may emit any regulated air pollutant or
greenhouse gas.

218 “Ton” means a short ton, or 2000
pounds.

2.19. Other words and phrases used in this
rule, unless otherwise indicated, shall have the
meaning ascribed to them in W.Va. Code §22-5-
1 et seq

§45-42-3.Applicability.

3.1. Any stationary source that emits one
or more greenhouse gases on an annual basis
greater than the de minimis amounts listed in the
table below, excluding biogenic emissions, and
reports emissions of regulated air pollutants
pursuant to the emissions inventory
requirements of the Secretary under rule or
W.Va. Code §22-5-4(a)(14), shall be an affected
source required to report emissions of all
greenhouse gases emitted above de minimis
amounts to the Secretary under section 4:

Greenhouse Gas Compound tons/year

carbon dioxide 10,000

methane 476
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nitrous oxide 32.6 hydrofluotocarbons 0.855
perfluorocarbons 109
sulfur hexafluoride 042

3.2. Stationary sources which are regulated
by the Secretary under W Va. Code §22-3-1 et
seq. and do not report emissions of regulated air
pollutants pursuant to the emissions inventory
requirements under W .Va, Code §22-5-4(a)(14)
are not required to, but may voluntarily report
their greenhouse gas emissions under section 4.

§45-42-4, Reporting Requirements.,

4.1. By-March 31,2009 and-March31-of
each-year thereafter-affected-Affected sources
shall report to the Secretary the quantity of all
greenhouse gases emitted above de minimis
amounts in the previous calendar year at the
same time such sources are to report emissions
of regulated air pollutants pursuant to the
emissions inventory requirements of the
Secretary under rule or W.Va. Code §22-5-
4a)14). ’

42. Affected sources shall only be
required to report annual quantities of A
anthropogenic non-mobile source greenhouse
gas emissions directly at the source, and shall
not be required to report biogenic or mobile
emissions of greenhouse gases, o1 indirect
emissions of greenhouse gases, such as
emissions occutring offsite from enetgy

4.3. The Secretary shall determine the form
and format of the information reported by
affected sources under subsection 4.1 to ensure
that the information is consistent as possible
with developing regional, national, or
international greenhouse gas emissions
programs

4.4. Notwithstanding the provisions of
subsection 4 3, to satisfy the greenhouse gas

emission reporting requirements under this

section, affected sources may submit greenhouse
gas emissions inventory information from
documented greenhouse gas inventories such as
those provided to the Environmental Protection
Agency’s Climate Leaders Program, Chicago
Climate Exchange Registry, the International
Organization for Standardization and the SE,
Emissions Reduction Partnership for Electric
Power Systems. Greenhouse gas emissions
inventory information fiom other widely
recognized and verified greenhouse gas
emissions inventory progiams may be submitied
by affected sources under this subsection, but
shall be subject to approval by the Secretaryon a -
case-by-case basis

4.5. Reports of greenhouse gas emissions
submitted to the Secretary under this section
shall be signed by a responsible official and
shall include the following certification
statement: ], the undersigned, hereby certify
that the data transmitted to the West Virginia
Department of Environmental Protection is frue,
accurate, and complete, based upon information
and belief formed after reasonable inquiry.”

4.6.  Greenhouse gases reported under this
section are not subiect to fees under 45 CSR 30,
unless the greenhouse gases are otherwise -
regulated by the Secretary,

'§45-42-5.Greenhouse Gas Emissions
Inventory.

5.1.  The Secretary shall periodically
compile an inventory of greenhouse gas
emissions to:

5.1.a. Characterize the relative
contributions of greenhouse gas emissions from
stationary, area, mobile and biogenic sources in
West Virginia; and
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5.1 b. Determine the extent to which
greenhouse gas emissions are offset by the rate
of sequestration, and whether West Virginia is a
net sink or emitter of greenhouse gases.

5.2. The greenhouse gas emissions
inventory shall include the emissions from
stationary sources reported under section 4, and
other relevant information regarding significant
emissions, reductions, and sequestration of
greenhouse gases from stationary, area, mobile
and biogenic sources requested by the Secretary
under subsections 5.3 and 5.4.

53. Toinventory greenhouse gas
emissions reductions, the Secretary shall consult
with the citizenry and other entities such as
industry trade groups that have information
relating to greenhouse gas emissions reductions,

and sequestration Upon-request-of-the
S _such-entities shall dorel

5.4.  The Department of Agriculture, the
Division of Forestry, Marshall University, West
Virginia University, West Vitginia Geological
and Economic Survey, and the Department of
Transportation shall enter into interagency
agreements with the Secretary and at the
Secretary’s request provide:

5.4.a. Relevant information relating to

- gfeenhouse gas emissions from area, mobile and

biogenic sources;

5 4 b. Relevant information relating to
greenhouse gas emissions reductions and
sequestration; and

5 4.c. Any assistance the Secretary may
request during the development of the
greenhouse gas emissions inventory.

5.5. The Secretary shall determine the form
and format of the information submitted by the
entities under subsections 5.3 and 5 4 to ensure

that the information is consistent as possible
with developing regional, national, or
international greenhouse gas emissions
progtams.

§45-42-6.Greenhouse Gas Emissions Registry
Program.

6.1. The Secretary shall develop éregistry
for the recordation of voluntary reductions of
greenhouse gas emissions.

6.2. The greenhouse gas emissions registry
progiam shall be as consistent as possible with
developing regional, national, or international
programs designed to monitor, quantify and
register reductions in greenhouse gas emissions
with respect fo:

6 2.a. Development of criteria, based on a
set of standardized emissions accounting,
repotting and verification protocols, to
determine baseline emissions and quantification
of voluntary reductions in emissions of
greenhouse gases;

6.2 b. Public recognition of such
voluntary emissions reductions;

62.c Consideration of voluntary
greenhouse gas emission reductions when

- determining baselines and reduction

requirements under future federal greenhouse
gas emission reduction programs; and

62.d The ability of sources to participate
in future greenhouse gas emission trading
programs. - ' '

§45-42-7.Econromic Development Potential.

71 Using information obtained, gathered
or developed under this rule, the Secretary will
determine whether the reduction and
sequestration of greenhouse gas emissions can
be developed as an asset for net economic
development or will result in a deterrent to net
economic development in West Virginia:
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§45-42-8.Inconsistency Between Rules.

8.1. In the event of any inconsistency
between this rule and any other rule of the West
Virginia Department of Environmental
Protection, the inconsistency shall be resolved
by the determination of the Secretary and the
determination shall be based upon the
application of the more stringent provision,
term, condition, method or rule
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Summary of Industry’s Suggested Changes and Comments on
45 CSR 42, Greenhouse Gas Emissions Inventory Program

Section 23. The definition of “anthropogenic™ should be 1evised to state that it
is the “result of natural processes that have been influenced gignificantly by
human activities”. Adding the term “significantly” makes the definition consistent
with the definition of “biogenic” which means a “naturally occurring biological
source or process that is not significantly affected by human actions or activity.”

Section 3.1. Applicability. This section should be revised to clarify that only
individual greenhouse gases emitted above the de minimis amounts are required to
be reported. Otherwise, affected sources that trigger any of the de minimis
amounts could be required to report emissions of all of the greenhouse gases even
if they are below the de minimis amounts. We do not believe that this is DEP’s

intent Also, this section should be tevised to clarify that the de minimis amounts
do not include biogenic emissions.

Section 4.1. Reporting Requirements. This section should be revised to requite
reporting of greenhouse gases at the same time the air emissions inventory
reporting is required. Sources should not be required to report their emissions at
two different times  This section should also be clarified so that only greenhouse
gases emitted above the de minimis amounts are required to be reported.

Section 4.2 should be revised so that “mobile” emissions of greenhouse gases ate
not required to be reported. This section should also be revised to clarify that
only direct emissions and not indirect greenhouse gas emissions (e g., emissions
occurring offsite from electricity consumption) are requited to be reported. The
references in section 4.3 to programs like Climate Leaders could lead sources to
include indirect and direct emissions in their reporting. This would lead to double

counting of electric generation greenhouse gas emissions and to higher source
emissions compared to the de minimis amounts.

- -Section 4.6 should be added so that sources will not be subject to fees for

reporting greenhouse gas emissions, as the purpose of such repoiting is to create
an inventory, not to generate fees.

Section 5.3. This section should be revised to delete the requirement that certain
entities, including trade associations, must provide relevant information on
greenhouse gas emissions, reductions, capture and sequestiation to the Secretary
upon request.  This requirement is not found in the statute and could be

interpreted to require such entities to 1eport reductions, which is also not required
under the statute.




e Section 7.1. Economic Development Potential This section should be revised to
require the DEP to also determine whether reduction and sequestration will result
in a deterrent to net economic development — not just whether it will be an asset.

e Additional questions/issues:

o A reasonable protocol for reporting greenhouse gas emissions from
stationary sources should be developed. Affected sources should not be
required to report emissions from individual units within a stationary
source if such emissions are insignificant. Affected stationary sources
should have the option to report all of its greenhouse gas emissions in the
aggregate. '

o Over 30 states have signed on to “The Climate Registry”. Does West
Virginia intend on signing on? The rule indicates that West Virginia will
have its own registry independent of “The Climate Registty” Does DEP
intend to rely upon any greenhouse gas registty progtams, such as the
Chicago Climate Exchange Registry, in developing the 1egistry program?
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MEMORANDUM
To: Karen Price
FROM: David L Yaussy
DATE: May 29, 20067

SUBJECT: DEP Advisory Council Rules’

A. Rules for Individual State Certification of Activities Requiring a Federal Permit.
Title 47, Series 5A.

No comment.

B. National Pollutant Discharge Elimination System (NPDES) Program,
Title 47, Series 10. ‘

We would urge the DEP to update the rule. It still contains references to the Chief, rather
than the Director (See, for example, Sections 5.13.d.1,62and 9 1.a.)

Has the DEP updated this rule to reflect changes in the Code of Federal Regulations that
were made since it was last compiehensively updated?

C. Antidegradation Implementation Procedures.
Title 60, Series 5.

We agree that the State should do aWay with Section 62. There is no need for an initial
presumptive listing procedure at this point. As for the 156 (I counted 157, but I may have

miscounted) streams in Appendix A, we will disagree with all those listed except the 39 to which
no objections were ever lodged.

D. Requirements Governing Water Quality Standards.

Title 57, Series 2.

There are a couple of minor errors — Section 2 2 has a “then” that should be “than” and
Section 6.1 is missing text

‘We remain disappointed that the State continues to interpret its water quality standards to

apply all uses in all streams at all times Section 6.1 clearly provides that B and C are the only
default, or universal, uses
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Memorandum
May 29, 2007
Page 2

Appendix D should be eliminated. Category C, Water Contact Recreation, is a default

use, and listing all streams with that use assigned to them suggests that there are streams that do
not have that designation.

Appendix A. The DEP is listing a huge number of trout streams with no justification for
their listing. If streams meet the requirements of trout waters, they qualify as such,; if they do

not, there is no reason to list them. Unless the DEP can document that each stream has year
round, multi-age populations, they should not be listed.

DLY:shb
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APPENDIX B ,
FISCAL NOTE FOR PROPOSED RULES

Rule Title: ~ 60CSR3 — “Voluntary Remediation and Redevelopment Rule”

Type of Rule: X Legislative Interpretive Procedural
Agency: Division of Land Restoration
Address: 601 57™ Street SE

Charleston, WV 25304

Phone Number; (304) 926-0455 Email: kellison@wvdep.org

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure

will have on costs and revenues of state government.

This proposed rule amendment incorporates provisions of the Uniform Environmental
Covenant Act and updates the toxicological profiles used in developing the DeMinimis risk-
based cleanup standards. The proposed rule amendments will have no impact on costs and
revenues of state government.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR

2008 2009 Fiscal Year
Effect of Proposal Increase/Decrease Increase/Decrease (Upon Full Implementation)
» (use "-") (use "-") '
1. Estimated Total Cost $0 $0 $0
" Personal Services 0 i 0 0
Current Expenses 0 0 0
Repairs & Alterations 0 0 0
Assets 0 0 0
Equipment 0 0 0
Other 0 0 0
2. Estimated Total Revenues 0 0 0




Rule Title: 60CSR3 — “Voluntary Remediation and Redevelopment Rule”

3. ' Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

The proposed amendments to the technical provisions of the Voluntary Remediation and
Redevelopment Rule will cause no increase or decrease in fees.

MEMORANDUM

Please identify any areas of vagueness, technical defecfs, reasons the proposed
rule would not have a fiscal impact, and/or any special issues not captured elsewhere on
this form.

The proposed technical amendments will not have any immediate or overall fiscal impact on
state government.

Date:

Signature of Agency Head or Authorized Representative




TITLE 60
LEGISLATIVE RULE
DEPARTMENT OF ENVIRONMENTAL
PROTECTION
SECRETARY’S OFFICE

SERIES 3
VOLUNTARY REMEDIATION AND
REDEVELOPMENT RULE

§60-3-1. General.

1.1. Scope. -- This legislative rule
establishes the eligibility, procedures,
standards and legal documents required for
voluntary and brownfield cleanups.

1.2. Authority. -- W. Va. Code
§22-22-3. :

1.3. Filing Date. - May-8;2002.

1.4. Effective Date. -- May-2S8;
2002

§60-3-2. Definitions. Terms defined in
the Act are accorded the same definition
in this rule.

Unless the context in which used
“clearly requires a different meaning, the
definitions contained in W. Va. Code §22-
22-2 and § 22-22B-2 shall apply to the terms

in this rule in addition to the definitions -

expressly set forth in this rule. For ease of

reference, some of the statutory definitions -

are repeated in this section.

2.1. Abandoned Property. -- Real
property for which the current owner cannot
be determined or cannot be located or

2.2. Act. -- The Voluntary
Remediation and Redevelopment Act, W.
Va. Code §22-22-1 et seq. ' '

2.3. Analytical Expenses. -- Those
direct costs associated with laboratory

analysis of samples associated with a
voluntary remediation.

2.4. Anthropogenic Background. --
Concentrations of chemicals that are present
in the environment due to human activities
unrelated to operation at the site.

2.5. Applicable Standards. --
Standards described in section 9 of this rule.
Such standards include any exposure -
controls used at a site to meet the acceptable

‘risk level for that site, at the time of the

remediation or in the future.

2.6. Applicant. - A person who is -
applying or has applied to participate in the
voluntary remediation program.

2.7. Brownfield. -- Any industrial or
commercial property which is abandoned or
not being actively used by the owner as of
the effective date of this article, but shall not
include any site subject to a unilateral

. enforcement order under §104 through §106

of the Comprehensive Environmental
Response, Compensation and Liability Act,
94 Stat. 2779, 42 U.S.C. §9601, as amended,
or which has been listed or proposed to be
listed by the United States environmental
protection agency on the priorities list of
Title I of said act, or subject to a unilateral
enforcement order under §3008 or §7003 of
the Resource Conservation Recovery Act"
or any unilateral enforcement ordgg for

property which has been forfeited to or corrective action under this @é@r : E "‘m
acquired by the state for the nonpayment of , S & e
taxes pursuant to state law. .

2.8. Brownfield Applicant. "~ A;
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person who is applying or has applied to
participate in the voluntary remediation for a
Brownfield property and:

2.8.a. 'Who is seeking or has
obtained a site assessment loan from the
Brownfields Revolving Fund; or

2.8b. Who will use funds
from the State of West Virginia or any
counfy or municipality thereof in the
assessment or remediation of the property.

2.9. Carcinogen. -- Any substance
which can cause cancer.

2.10. Cumulative Site Risk. -- The
summation of risks to a buman receptor or
ecological receptor from one or more

_contaminants released at the site over a
period of time.

2.11. Day or Day Calendar. -- The
24-hour period between 12:00 AM. - 12:00
AM.

2.12. De Minimis Risks. - Those
risks that are so trivial that they would not
require remediation under this rule.

2.13. Ecological Receptors of
Concern.  -- Specific  ecological
communities, populations, or individual
organisms protected by federal, state or local
laws and regulations or those local
populations which provide important natural
or economic resources, functions and values.

2.14. Ecosystem. -- An integrated,
self-functioning  system consisting of
interactions among both the biotic
community and abiotic environment within
a specified location in space and time. Sizes
of ecosystems may vary considerably.

2.15. Endangered and Threatened
Species. -- Any plant or animal species
identified as endangered or threatened
pursuant to federal, state, or local laws.

2.16.  Engineering Controls. --
Remedial actions directed exclusively
toward containing or controlling the
migration of contaminants through the
environment. These include, but are not
limited to, shurry walls, liner systems, caps,
leachate collection systems, and
groundwater recovery trenches.

2.17. Exposure. -- Contact of an
organism with a chemical or physical agent.
Exposure is quantified as the amount of the
agent available at the exchange boundaries
of the organism (e.g., skin, lungs, gut) and
available for absorption.

2.18. Exposure Factors. -- Values
used to estimate exposure in risk
assessment, such as the number of days per
week that exposure is expected to occur, or

-the amount of contaminated media that a

person might incidentally ingest per day.

2.19. Exposure Pathway. -- A
complete exposure pathway consists of a
source or release from a source, a
transport/exposure medium (e.g., air) or
media (in cases of intermediate transfer), an
exposure point, and an exposure route.

2.20. Exposure Route. -- The way a
chemical or physical agent comes in contact
with a receptor (e.g., by eating [ingestion],
breathing [inhalation], or touching [dermal
contact]). :

2.21. Fate and Transport. -- The
behavior and movement of a chemical
through an environmental media.




_ 2.22. Free product refers to a
regulated substance that is present as a
nonaqueous phase liquid (e.g., liquid not
dissolved in water). These substances
include liquid petroleum products such as
gasoline, kerosene, diesel fuel, or oil, and
any hazardous substance either listed in
Section 101(14) of CERCLA or defined as
such under RCRA. For petroleum
hydrocarbons, the term nonaqueous phase
liqguid includes both liquid phase and
residual phase hydrocarbons. Liquid phase
product is capable of flowing downward
and/or laterally into wells or excavations.
Typically it exists as a pool or mound
floating on the water table or resting on an
impermeable soil layer. Residual phase
product does not generally flow as a liquid;
it occurs as globules within fractures or
pores of soil or bedrock.

2.23. Gross Remediation Costs. --
The direct costs associated with remediation
of a site and paid by the remediator. Gross
remediation costs include the fees paid to
the licensed remediation specialist, and
contractors, equipment expenses and rental,
disposal costs, permit fees, remediation site
personnel costs, and all other expenses

directly related to achieving applicable
standards at the site.

2.24. Habitat. -- The area or type of
environment in which an organism or

_ biological population nesmmallynaturally

lives or eeeuzsis found.

2.25. Hazard Index. -- The sum of
the hazard quotients for multiple substances
and/or multiple exposure pathways.

2.26. Hazard Quotient. -- The value
which -quantifies noncarcinogenic risk for
one chemical for one receptor population
over a specified exposure period. The

hazard quotient is equal to the ratio of a -
chemical-specific intake to the reference -
dose.

2.27. Hourly Rate. -- The gross -
annual salary (excluding benefits paid to an
employee) divided by 2080. - :

2.28. Implementability. -- The
technical and administrative feasibility of an
action as well as the availability of needed
goods and services.

2.29. Inactive property. - Real
property that has previously been used for
commercial or industrial purposes but is no
longer actively used for such purposes.

2.30. Industrial Land Use. -- Land
used for commercial establishments,
manufacturing plants, public  utilities,
mining, distribution of goods or services,

administration of business activities,.
research and development facilities,
warehousing, shipping, = transport,
remanufacturing, stockpiling of raw

materials, storage, repair and maintenance of
commercial machinery or equipment, and
waste management.

2.31. Institutional Controls. -- Legal
or contractual restrictions on property use
that remain effective after the remedial
action is completed and are used to meet

‘applicable standards. The term may include,

but not limited to, deed and water use
restrictions.

232 Tand Use. Covenant - A
document or deed restriction issued by the
secretary _on remediated sites which have
attained _and _ demonstrate  continuing
compliance with site-specific standards for -
any contaminants at the site and which
meets the requirements of Section 13 of this




rule. A land use covepant is an

environmental covenant within the meaning

of W. Va. Code § 22-22B-2(4).

2:32.2.33. Leaching Potential. -- The
potential for soluble constituents to be
dissolved and filter through the soil by a
percolating fluid.

233234 LOAEL or Lowest

Observed Adverse Effect Level. -- The
lowest concentration or dose evaluated in a
test that causes statistically significant
adverse effects in experimental trials.

2-34.2.35. LRS or Licensed
Remediation Specialist. --An individual
certified by the secretary pursuant to rules
adopted under Section 3 of Article 22 as
qualified to perform professional services

and to supervise the remediation of
contaminated sites.

2352.36 Natural Background. --
Ambient concentrations of chemicals that
are present in the environment and have not
been influenced by humans (e.g., iron,
manganese). :

2:36.2.37 NOAEL or No Observed
Adverse Effect Level. -- The highest
concentration or dose evaluated in a test that
does not cause statistically significant
adverse effects in experimental trials.

237238 New Information. -- Any
information obtained directly or indirectly
by the department from any person after
issuance of a certificate of completion, but
does not include information the department
has received in the application . for
participation in the voluntary remediation
program, including any site assessment,
during the- execution of the voluntary
remediation agreement or any work plan

developed under such an agreement, or other

_information available to department under

the voluntary remediation program prior to
the execution of the certificate of
completion. =~ Information that does not
qualify as new information may be
considered by the secretary along with new
information if necessary, to determine
whether any of the conditions for reopening
set out in section 16 of this rule, have
occurred.

2:38.2.39 No Further Action. -- A
site is eligible to receive a Certificate of
Completion on the basis of site assessment
sampling or sampling data developed under
a Voluntary Remediation Agreement which
demonstrates that the site meets all
applicable standards.

239240 Operator. -- The person
responsible for the overall operation of a
facility site. For purposes of this rule, a
person who executes a  voluntary
remediation agreement with, the secretary
may be deemed an operator for the purpose
of carrying out the activities required by the
agreement.

2:40.2.41 Potential to Migrate. -- |

Refers to the ability of contaminants to
migrate from a source or soil to
groundwater.

241.2.42 Primary Employee. -- A
voluntary remediation project manager,

- engineer or scientist employed by the

secretary in  negotiating, facilitating,
overseeing or confirming a voluntary
remediation project. The term does not
include secretaries, paralegals, clerks,
technicians or others who serve to support
the activities of the primary employee.

_ 242243 Prime Rate. -- The base
rate on corporate loans posted by at least




75% of the nation’s 30 largest banks.

243244 Probabilistic ~ Risk
Assessment. - A risk assessment performed
using a mathematical technique that
produces a distribution of values for a
calculated term by solving for that term in
successive iterations.  Each successive
iteration requires the selection of a single
input value from defined distribution(s) for
each of the terms used to derive the
calculated term.

2442.45 Readily Apparent Harm. -
- If any one of the following criteria are
observed at the site, then readily apparent
harm is found:

2-44-a.2.45a Visual evidence
of stressed biota attributable to the release at
the site, including, but not limited to, fish
kills or abiotic conditions; or

2:44b.2 45b Visible
presence of oil, tar, or other non-aqueous
phase contaminant in soil over an area equal
to or greater than two acres, or over an area

equal to or greater than 1,000 square feet in
sediment.

245246 Reasonably Anticipated
Future Use. -- Potential future land and
water uses which have a credible chance of
occurrence.

2:46.2.47 Reasonably Potential. --A
scenario with a credible chance of
occurrence without considering extreme or
essentially highly unlikely circumstances.

247248 Receptors (Human). --

Humans potentially exposed to contaminants
released from the Site.

2:48.2.49 Remedial Action. -- To
cleanup, mitigate, correct, abate, minimize,

eliminate, - control and contain or prevent a
release of a contaminant into the
environment in order to protect the present
or future public health, safety, welfare, or
the environment, including preliminary
actions to study or assess the release.

2:49.2.50 Reopener. -- One or more
of the grounds for setting aside some ‘or all
of a certificate of completion and reopening
a voluntary agreement that is specified in
section 16 of this rule.

2-50.2.51 Residential Land Use, --
Any real property or portion thereof which
is used for housing of human beings. This
term includes property used for schools, day
care centers, nursing homes, or other
residential-style facilities - or—recreational
areas. ‘

2:5+.2.52 Revolving Fund. — The
Brownfields Revolving Fund established in
W.Va. Code §22-22-6(b).

252253 Risk-based
Concentrations. -- Concentration levels
developed by the secretary for individual
chemicals that correspond to a specific
incremental cancer risk level of 1x10° for
residential land use and 1 x 107 for
industrial land use or a hazard quotient of 1.
These concentrations are to be used with the
De Minimis Standard.

2:53.2.54 Saturation Concentration.
-- The maximum possible quantity of a
substance which can go into solution of a
given liquid (e.g., water) at a .given
temperature and pressure.

Secretary. -- The
Department  of

2.542.55
secretary of the

Environmental Protection or such other
person to whom the secretary has delegated




authority or duties pursuant to this rule.

2:55.2.56 Site. -~ Any property or
portion thereof which contains or may
contain contaminants and is eligible to
participate in the voluntary remediation
program as provided under this article.

256.2.57 Site Assessment. --
Characterization of a site through an
evaluation of its physical and environmental
context, (e.g., subsurface geology, soil
properties and structures, hydrology, and
surface characteristics) to determine if a
release has occurred, the levels of the
chemical(s) of concern in environmental
media, and the likely physical distribution of
the chemical(s) of concern. The site
assessment collécts data as needed on
ground water and surface water quality, land
and resource use, potential receptors and
generates information to support remedial
action decisions.

2:57.2.58 Site Assessment Costs. -

Costs incurred in connection with site

assessment activities including but not -

limited to: waste disposal costs,
professional fees and expenses of those
evaluating contamination, the cost of
identifying a site history and prior land use,
the costs of archaeological investigations,
and attorneys fees incurred in evaluating a

site or negotiating a voluntary remediation
agreement.

2:58.2.59 Systemic Toxicant. ~ A
harmful substance or agent that may enter
the body and injure an organ or organ
system and having an effect other than
causing cancer. Most chemicals that
produce systemic toxicity do not cause a

similar degree of toxicity in all organs but.

usually demonstrate major toxicity to one or
two organs. :

2:592.60 Total Dissolved Solids. -
- All material that passes through the
standard glass fiber filter as provided.in the -
current edition of Standard Methods for the

. Examination of Water and Wastewater.

2:60.2.61 Trade Secrets. -- Any
information protected from disclosure under
W. Va. Code §29B-1-4(1).

2:61.2.62 Trophic Level. -- The
biological energy transfer level;. the position
in a trophic pyramid or food chain.

2:62.2.63 Voluntary Remediation. -
- A series of measures that are self-initiated
by a person to identify and address potential
sources of contamination of property and to
establish that the property complies with
applicable remediation standards.

‘Brownfield remediation is a subset of

voluntary remediation.

2:632.64 Voluntary Remediation -
Program. -- The program for the voluntary
assessment and remediation of sites under
the Act. '

2:64.2.65 Weight-of-Evidence

Approach. - The process by which

measurement endpoints are related to an
assessment endpoint to evaluate whether a
significant risk of harm is posed to the
environment. The approach is planned and
initiated at the problem formulation stage
and results are integrated at the risk
characterization stage.

§60-3-3. Eligibility.

3.1. Eligibility criteria for voluntary
remediation program. -- Any site is eligible
to participate in the voluntary remediation
program except the following:




3.1.a. Any site that is subject
to a unilateral order issued by the U.S.
Environmental Protection Agency pursuant
to §§104 through 106 of the Comprehensive
Environmental Response, Compensation and
Liability Act;

.- 3.1b. Any site that has been
listed or proposed to be listed on the
National Priorities List developed by the
U.S. Environmental Protection Agency

pursuant to Title I of the Comprehensive .

Environmental Response, Compensation and
Liability Act; provided that any site that has
been formally delisted by the Environmental
Protection Agency is eligible to participate
in the voluntary remediation program,;

3.1.c. Any site that is subject
to a unilateral enforcement order under
§3008 or §7003 of the Resource
Conservation and Recovery Act;

3.1.d. Any site that is subject
to a unilateral enforcement order for
corrective action issued pursuant to any

provision of Chapter 22 of the West Virginia

Code; or

3.1.e. Any site where the
release which is subject to remediation was
created through gross negligence or willful
misconduct by the applicant.

3.2. Eligibility Criteria for
Brownfield Sites. -- A site mayshall
participate in the voluntary remediation
program as a brownfields property if the
following conditions are satisfied and the

applicant qualifies as a brownfield applicant
under this rule:

3.2.a. The site meets the
requirements of subsection 3.1 of this rule;

3.2.b. The applicant did not
cause or contribute to contamination on the
site; and C

: . 32.c. Thé site*meeté either o .
of the following: '

32.c.1. As of July 1,
1996, the site is an industrial or commercial
property which is abaridonied; or .

3.1.c2. Asoflulyl,
1996, the site is an industrial or.commercial . -
property that is not being actively used by
the owner. o »
3.3. Eligibility Determination. -In
deciding the acceptability of an application

" the secretary shall determine whether the

eligibility criteria of this section have been
satisfied.

34. Appeal of | Rejection of
Application.

3.4.a. The applicant may
appeal the rejection of the application by
filing a mnotice of appeal with the
Environmental Quality Board in accordance
with the provisions of W. Va. Code §22B-
1-7.

3.4b. For purpose of this
appeal, the record..of proceedings as
referencéd in §22B-1-7 shall consist of the

- application, all correspondence between the

secretary and the applicant relating to the
application and other documents and
correspondence in the applicable files of the
secretary relating to this matter.

§60-3-4. Application o Participate in
Voluntary Remediation Program.

4.1. Pre-application Conference for
Brownfield Applicants. A brownfield




applicant shall confer with the secretary and,
if a loan is being requested, comply with the
loan procedures contained in section 15 of

. this rule before submitting an applicationto . .~ ..

participate in the voluntary remedla’uon
program.

4.2. Contents of Application. Any
person who desires to participate in the
voluntary remediation program shall submit
to the secretary of the Division—ef-Waste
Management Department of Environmental

Protection an application on a form provided

by the secretary which shall contain, at a
minimum, the following information:

42.a. The applicant’s name. .,

This shall include the applicant’s legal name
and any other aliases or other names by
which the applicant is known or under
which the applicant does business;

4.2.b. The applicant’s
address. This shall include the current
address at which the applicant can be
reached by mail, and in the event that post

office delivery is not feasible, the applicant .

shall also provide ‘a description of his/her

current address that will enable the secretary

to locate the applicant;

42.c. The applicant’s

financial capabilities. This shall include, but -

is not limited to, information that
demonstrates. the applicant has, or has
- secured access to, financial resources that

are adequate to successfully complete the

voluntary remediation and satisfy any
contractual obligations entered into by the

applicant that relate to the voluntary
remediation;

42.d. The applicant’s
technical capabilities. This shall include, at

a minimum, information that the applicant is

c-or has

confracted with ~ a licensed
remediation specialist to perform the work
required;

: 4. 2 e. For
apphcants a Notice of Intent to Remediate
in accordance with subsection 7.1 of this
rule, and a certification that he/she, his/her
spouse or other member of his/her

immediate family did not cause or contribute
to the contamination on the property;

' 421 A generai description
of the site.  This shall mclude at a
minimum, the following:

421£1. . A written
description of the site that includes any city,
county, and street addresses, and adjacent

landmarks, buildings, waterways, former
uses or other identifying information;
42£2. The deed -

book number and deed number of the site .
property;

42.13. County tax
map references;

42.f4. Geographic
information system data adequate to
accurately  delineate  the . voluntary

remediation site. All spatial data submitted
by the applicant will be in one of three
coordinate systems:

42 f4.A.
Universal transverse mercator (UTM) zone
17 NAD datum. (Preferred);

42£4B.
Geographic (Latitude and Longitude); or

4.2.£4.C.
State plane coordinates NAD 27 datum.

brownﬁeld o



42£5. All  geo-

graphic information . system location data .

will have a horizontal accuracy within 12.2
meters (40 feet) in accordance with the US
Department of the Interior US Geologic
Survey National Map Accuracy Standards;

- 42f6. Any other
identifying information that will serve to
clearly and concisely identify the property;

-42£7. Information
of which the applicant is aware concerning
the pature and extent of any known
contamination at the site and immediately

contiguous to the site, or wherever the

contamination came to be located;

42£8. Information
demonstrating the applicant’s legal right to
perform the work required for participation
in the program.

4.2.£9. Where an
application covers two or more non-
contiguous locations, this information shall
be provided for each location.

42.g. A site assessment
prepared by a licensed remediation specialist
which includes information that identifies all
actual or potential contaminants reasonably
expected to be at and near the site, the nature
and extent of the contamination, and
potential receptors and pathways for
contaminant migration. In no case,
however, may an application be denied on
the grounds that the site assessment is
inadequate if the site assessment satisfies the
requirements contained in W. Va. Code §22-
22-4(e). Where the secretary determines

that additional site assessment information is -

necessary, the submission of such additional

information may be addressed in the
voluntary remediation agreement.

: .42h. An. applicant. may .. ..
appeal the secretary’s rejection of an

application to the Environmental Quality
Board in accordance with W. Va. Code
§22B-1-7.

421. Othef information as
requested by the secretary.

4.3. Application Fee.

43.a. Each applicant shall
pay an application fee in accordance with-
this section. The fee is to be submitted at
the time the application is filed in the form
of a check payable to the Voluntary
Remediation Administrative Fund.

4.3b. Should the applicant
withdraw the application at anytime prior to
the determination of eligibility by the
secretary, the applicant shall receive a
refund of one-half the application fee paid.

, 4.3.c. If the secretary rejects
the application and applicant does not re-
submit a revised application within 25 days,
the secretary shall refund one-half the
application fee within 30 days of the
rejection of the application.

4.3.d. The application fee to
be paid shall be calculated based upon the
points assigned to the property using the
following criteria: ’

43.d.1. Size of
Property. The total square feet of surface
area of the property to be covered by the
_ application, rounded to.the nearest 1,000
square feet. For properties less than 1 acre,
the assigned points are 10; for properties of




one acre or more but less than 5 acres, the

assigned points are 20; for properties of 5
acres or more, the assigned points are 30;
S o 4342
Operation. - The pumber of years that the
property was operated for any non-
residential  activity. Partial years of

operation should be treated as complete
years of operation. For properties operated
10 years or less, the assigned points are 10;
for properties operated more than 10 years
but less than 20, the assigned points are 20;
and for properties operated 20 years or
more, the assigned points are 30.

Years of A
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shall be-used;

43.d3. NAICS Code. Using the North
. American Industry Classification .System

published by the U.S. Office of Management
and Budget as it applies to the activitiés that
have been conducted on the property, if the
property falls within NAICS Subsector
Codes 316 (Leather and Allied  Product
Manufacturing), 322 (Paper Manufacturing),
324 (Petroleum and Coal Products
Manufacturing), 325 . (Chemical
Manufacturing), 326 (Plastics and Rubber
Products Manufacturing), 331 (Primary
Metal Manufacturing), 332 (Fabricated
Metal Products Manufacturing), 333

achinery Manufacturing), 334 (Computer
and Electronic Product Manufacturing), 335
(Electrical Equipment, Appliance, and
Component Manufacturing), 336
(Transportation Equipment Manufacturing),
or 339 (Miscellaneous Manufacturing), the
assigned points are 30; if the property
falls within NAICS Subsector Codes, 1 13
Forestry and Logging, 21 1 (Oil and Gas
Extraction), 212 (Mining (except Oil and

.~ @Gas)), 213 (Supporting Activities for
Minin, 221 tilities), 3 1 1 ood
Manufacturin, 3 12 (Beverage and

Tobacco Product Manufacturin, 3 13
(Textile Mills), 314 (Textile Product Mills),
3 15 (Apparel Manufacturing), 32 1 (Wood
Product Manufacturing), 323 (Printing and
Related Support Activities), 327

(Nonmetallic Mineral Product
Manufacturing), 337 (Furniture and Related
Product Manufacturing), 486 (Pipeline

~ Transportation), 448 (Support Activities for

Transportation 5 11 ublishin,

Industries), or 562 (Waste Management and
Remediation Services), the assigned points
are 20. and if the property falls within any
other NAICS Subsector Code, the assigned

points are 10. If any activity falls in more
than one of these groupings, the category




which results in the greatest number of
points being assigned
shall be used;

43.d4. For any of
these criteria, if the correct category is not
known, the category resulting in the greatest
number of points shall be assumed to apply;

4.3.d.5. Applying the
criteria described above, where the total

number of points is 30 or 40, the application
fee shall be $1,000; 50 or 60, the application

fee shall be $3,000; and 70, 80 or 90, the

application fee shall be $5,000; and

43.d.6. If the
application covers 2 or more non-contiguous
locations, the application fee shall be
$5,000, provided that the locations under
consideration display similar contaminant
profiles and similar surface and subsurface
characteristics. Similar surface/subsurface
characteristics shall be construed to be
limited to upland, riparian/wetland, karst or
other similar land forms as approved by the
secretary. If any of the individual locations
includes a surface area greater than 2 acres,

a separate application and fee must be
submitted for that site.

4.4. Confidentiality. -- Information
obtained by the department pursuant to this
rule shall be available to the public unless
the secretary certifies such information to be
confidential. The secretary may make such
certification where any person shows, to the
satisfaction of the secretary, that the
information or parts thereof, if made public,
would divulge methods, processes or

activities entitled to protection as trade
secrets.

4.5. Action on Application. -- The
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secretary shall act upon all applications
within 45 days of receipt, unless an
extension of time is mutually agreed upon
between the secretary and the applicant, and
confirmed in writing.

§60-3-5.
Specialists.

- Licensed Remediation

5.1. Professional Responsibilities of
Licensed Remediation Specialists.

5.1.a. Any individual who
wishes to practice as a licensed remediation
specialist in the state of West Virginia must
hold a valid remediation specialist license.
Each individual shall have the burden of
demonstrating to the secretary’s satisfaction

that he or she meets the requirements for
licensing.

©5.1b. It is the licensed
remediation specialist’s duty to protect the -
safety, health and welfare of the public in
the performance of his or her professional
duties. If he or she is unable to meet this
duty, the licensed remediation specialist may
either sever the relationship with the client
or employer or refuse professional
responsibility for the work plan, report or

.design. If the relationship is severed, the

applicant shall notify the division within 72
hours of the severing of the relationship

Specific areas of professional responsibility
are as follows:

5.1.b.1. The licensed
remediation specialist is responsible for any
release of contaminants during remediation
activities undertaken pursuant to and
contemplated in the approved remediation
agreement, work plans or reports. The act of
moving contaminants within a site in the
course of remediation activities shall not be
considered to be a release;




A - 51b2. Where a
release of contaminants in excess of those

identified in the work plan occurs at the site
during remediation activities, the licensed
remediation specialist shall immediately
notify the division unless the release does

not exceed reportable quantities found in 40
CFR Part 302;

5.1b.3. A licensed
remediation specialist shall only perform

assignments for which the specialist is

qualified by training and experience in those
specific technical fields; v

51b4. A licensed
remediation specialist shall be objective in
work plans, reports and opinions and avoid
any conflict of interest with employer,
clients and suppliers;

5.1.b.5. A licensed
remediation specialist shall not solicit or

accept gratuities, directly or indirectly from

contractors, agents or other parties dealing
directly with the employer or client in regard

to professional services being performed at
the work site;

5.1b.6. A licensed
remediation specialist shall not accept any
type of  bribe; falsify or permit
misrepresentation of professional

qualifications; intentionally provide false
information to the secretary; or knowingly
associate with one who is engaging in
business or professional practices of
fraudulent or dishonest nature; and

5.1b.7. A licensed
remediation specialist shall not charge any
special fees above usual and customary
professional rates for being licensed.
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5.1.c.’ The secretary may
revoke a license; suspend a license for not
more than five years; or impose lesser
sanctions as appropriate for acts or.
omissions in violations of this rule or W. Va.
Code §22-22.

5.2. Application for licensure. -- .
Any individual who wishes to obtain a
license to practice as a licensed remediation
specialist must submit a complete and
accurate application to the secretary on
forms supplied by .the secretary. An
application fee, as specified in Table 60-3A
of this rule, shall be submitted with the
application. In order to qualify for the
licensed remediation specialist examination,
the applicant must demonstrate to the
secretary that the following eligibility
requirements have been met: '

5.2.a. Minimum Education
Requirements: All individuals applying for
a license shall meet the requirements of one

of the following tracks:
52.a.1. Standard
Track: The individual has earned a

baccalaureate, masters, or doctorate degree
from an accredited educational institution in
one of the following areas: biology,
chemistry, earth sciences, environmental
sciences, geology, hydrogeology,
microbiology, soil sciences, toxicology,

~scientific subdisciplines of public health,

risk assessment, or hazardous waste
management, engineering, or in a
curriculum determined to be equivalent by
the secretary. The charter or accreditation of
the recognized educational institution must
have been effective as of the date the
individual’s degree(s) was granted; or

5.2.a.2. Altemnative
Track: The individual has earned at least a




high school diploma, but does not meet the
requirements for the standard track.

5.2b. Minimum Experience
Requirements: -~ Each individual shall
demonstrate to the secretary’s satisfaction
that he or she meets the requirements for
relevant professional experience.
Qualifying relevant professional experience
must be work of a professional grade and
character that indicates the individual is
competent to perform professional services
pursuant to the requirements of the Act.

52b.1. Relevant
professional experience shall include, at a

minimum, practical knowledge of the
following:

‘ 5.2b.1.A.
Remediation activities;

5.2)b.1.B.
Procedures necessary to remediate a site;

52b.1.C
Management of contaminants at a site,
including, but not limited to:

5.2.b.1.C.1. Site investigation;

5.2b.1.C2.

Health and safety
protocol; and '

5.26.1.C.3. Quality assurance.

52b.1.D.
Feasibility studies; and

52b.1E.
Remedial design.

52b.2. Standard
Track: The individual must have six years

of relevant professional experience, one of
which is supervisory or project management
related.

52b.3. Alternative
Track: The individual must have ten years
of relevant professional experience, one of
which is supervisory or project management
related.

_ 5.2.b.4. In addition to
the practical knowledge criteria pursuant to
paragraph 5.2.b.1 of this rule, the secretary
will also consider the following criteria in
evaluating  whether an  individual’s
remediation and practical experience,
considered  both  individually  and
collectively, constitute sufficient relevant
professional experience:

5.2.b.4.A.

- Proficiency;

52.b.4B.
Broad knowledge of the various remediation
technologies;

5.2b4.C.
Number of individuals and disciplines of

other  professionals  supervised  or
coordinated;

. 52b.4D.
Duration of employment;

52.b4.E. .
Nature of work performed (including, but
not limited to, whether such experience
includes work at sites where subsurface
investigations have occurred); and

52bA4F.
Any other factors the secretary deems




relevant.

52b.5. The

individual applying for licensing shall also .

provide the secretary with three professional
references, each of which, at a minimum,
address the individual’s range of practical
knowledge and professional experience with

regard to providing professional services
under the Act.

5.2.b.6. Work
performed during a period of full-time
undergraduate study at an educational
institution is considered part of the
educational program and is not considered
acceptable professional experience;
provided, however, that the secretary may
accept work performed for periods of at
least two and one half consecutive months
per calendar year when not enrolled as a
full-time student, during, or incidental to,
undergraduate  education as relevant
professional experience if the individual did
not receive college credits for that work.

5.2.c. - Credits: Individuals
who have earned degrees from recognized
educational institutions in addition to those
required to meet the minimum educational
requirements set forth in 5.2.a. may request
that the secretary credit some or all of that

additional education toward the
requirements for relevant professional
experience in accordance with = the
following:

52.c.1. Standard
Track: One year credit for each master’s

degree, and two years credit for a doctorate
degree, if the degrees are from a recognized
educational institution in one of the
academic areas identified in 5.2.a.1;

5.2.c.2.  Alternative
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Track: One-half year credit for each
associate’s degree in one of the academic
areas identified in 5.2.a.1; and

5.2.c3. ;I*he secretary ”

will grant to an individual up to two years
maximum credit for additional education
under the Standard Track; or up to one year
maximum credit for additional education
under the Alternate Track.

5.3. Licensing Examination: The
secretary shall be responsible for
implementing the following requirements, at
a minimum, of the licensed remediation
specialist examination:

53.a. Frequency and
Scheduling: The secretary shall administer a
licensing examination at least every six
months to all individuals who have met the
requirements for licensure. Examinations
shall be held at the time(s) and location(s)
set by the secretary. The secretary shall
provide public notice at least 15 days prior -
to the application due date for the next
scheduled examination,;

5.3.b. Examination
Format/Content; Examinations shall test the

individual’s overall regulatory
understanding, and overall technical
understanding. Overall  regulatory

understanding means an understanding of

~ the relevant West Virginia Department of

Environmental Protection regulations and

related written policies and Federal
environmental  regulations. Overall
technical understanding means

demonstrating an understanding of basic
concepts and methods in those scientific and
technical fields related to assessment,
containment, and remediation actions;

53.c. The secretary shall




prepare the licensing examination;

53.d. The secretary shall

initially develop a minimum of three

separate  examinations. No single
examination shall be repeated until the other
two examinations have been given;

53.e. After any. of the
individual examinations have been used

twice, the secretary shall prepare a minimum
of three new examinations;

531 An individudl may take

an examination only if the applicable .

examination fee established by the secretary
has ‘been paid. The examination fee, as
specified in Table 60-3A of this rule, shall
be submitted after an applicant’s eligibility
to take the exam has been confirmed with
the application. Payment shall be made in
full by check or money order payable to the

West Virginia Department of Environmental

Protection. The examination fee is non-
refundable, except in the following
circumstances:

5.3.f1. An individual
whose failure to appear for the examination
is found, by the secretary, to be due to
circumstances beyond the individual’s
reasonable control, shall receive a refund or
may request that the application be held
open until the individual can take a
subsequent examination that occurs within
two years of the date the secretary approved
the individual’s written application.

53.g. Examination
Procedures and Rules: Each individual shall
present some form of photographic
identification prior to taking the test. The
secretary shall identify whether he or she
may use any books, notes, memoranda,
scratch . paper, non-programmable

- calculators, or other materials during the
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examination. No individual may discuss the
examination or other procedures, and no
individual may . make = copies - of the
examination;

53.h. The secretary shall
establish the passing score prior to
administering the examination;

5.3.1. Examination Results: -
The secretary shall grade the examinations,
and the results shall be mailed to each
individual within 30 days of the
examination. The examination papers will
not be returned to the individual;

5.3,. Reapplication for
Examination: Individuals who fail to
achieve a passing score on the examination
may take a subsequent examination subject
to the following procedures:

5.3j.1. An individual
shall be allowed to take a subsequent
examination that is scheduled to occur on a
date not more than two years after the date
the secretary approved the individual’s
written application, upon receipt by the
secretary of the following items: -

535 1A, A
letter stating the individual’s intention to
take the subsequent examination; and

535.1.B. The
appropriate examination fee; '

53,3.2. Individuals
who seek to take a subsequent examination
that is scheduled for a date that is greater
than two years after the date the secretary
approved the individual’s written application
must submit the following: '

53j.2.A.




Licensing application as per the procedures
set forth in 5.2; and

: 53j.2.B. The
full application fee described in 5.2 prior to
taking the examination.

53k Waiver of

Examination. -- If an individual requests a
waiver of the examination for licensure as a
Remediation Specialist, the application shall
include any and all information that the
applicant desires to be considered including
but not limited to relevant licenses and
certifications. The secretary may issue a one
time waiver of the examination for the
purpose of submitting an application for a
Voluntary Remediation Agreement. This
waiver shall only be valid for six months
after the effective date of the rule. No
remediation workplan shall be implemented
unless and until the Remediation Specialist
has passed the examination. However, to be
eligible for a waiver, these individuals shall
meet all other requirements for licensing,
including, but not limited to, education,

relevant  professional experience, and
practical knowledge;

53kl1. An
examination fee must be submitted

regardless of whether the applicant is
requesting a waiver of the examination.

- 531 Reciprocity. A
licensed remediation specialist in another
state may be licensed as a remediation
specialist in West Virginia without
examination provided that the licensing state
recognizes West Virginia licensure.

5.311. An
examination fee must be submitted
regardless of whether reciprocity applies.
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5.4. License renewal.

5.4.a. A licensed remediation
specialist in good standing may have his/her
license renewed every two years. A renewal
application filed in accordance with all
appropriate time frames which includes the
appropriate license renewal fee found in
Table 60-3A will be considered a complete
renewal application. A renewal application
shall include evidence of continuing
education in the environmental remediation
field. Such evidence may include two
education credits from a US EPA-approved
course or any other equivalent experience
acceptable to the secretary.

540b. The secretary will

- provide a license renewal notice to the

licensed remediation specialist 90 days prior
to his or her license expiration. Any
individual who fails to renew their license
may not continue to practice as a licensed
remediation specialist after the day of
license expiration. Any individual who fails
to renew their license within 30 days of the
expiration must reapply for examination and
is subject to the same requirements as a new
applicant.

5.4.c. An individual who has
completed in a timely manner all of the
license renewal requirements will receive a
renewed - license and may continue to
practice as a licensed remediation specialist
prior to receiving the renewed license by
registered mail.

5.4.d. Where there has been
an application timely filed for renewal of a
license and the secretary determines that
grounds exist for non-renewal of the license,
the secretary shall follow the same
procedure for suspension or revocation of
licenses in subsection 5.5 of this rule and,




pending a final decision by the secretary on

such renewal, the license shall remain in
effect.

5.5. Suspension and Revocation of
Licenses. The provisions set forth in this
subsection shall be in addition to and shall
not limit the procedures regarding
enforcement orders contained in W. Va.
Code §22-22-12.

5.5.a. Criteria for suspension
or revocation of license. A license issued to
a licensed remediation specialist may be

suspended or revoked for the following
reasons:

5.5.a.1. For fraud by
the licensed remediation specialist in the
license application process;

5.5.a.2. For fraud or
intentional misrepresentation by the licensed
remediation specialist in the performance of
any work required in a work plan or

pursuant to a voluntary remediation
agreement; '

5.5.a.3. For any act
by the licensed remediation specialist in
violation of this rule; or

55.a4. Any
circumstances that justify revocation of a
license under this rule may also justify the
non-renewal of such license.

5.5.b. Issuance of Notice of
Intent - If the secretary finds that sufficient
grounds exist to suspend or revoke the
license of a licensed remediation specialist,
prior to the suspension or revocation, the
secretary shall notify the licensed

remediation specialist of the secretary’s -

intent to suspend or revoke the license. The

17

secretary shall provide the licensed
remediation specialist with a Notice of
Intent to Suspend or Revoke by certified
mail, return receipt requested. The Notice
shall set forth the specific reasons for the
proposed suspension or revocation and shall
state that the licensed remediation specialist
may request an informal conference or a
contested case hearing as provided in W.
Va. Code §29A-5-1 on the proposed
suspension or revocation. The purpose of
the informal conference and the contested
case hearing is to determine the rights,
duties, interests and privileges of the
licensed remediation . specialist. The
secretary may appoint an impartial hearing
officer to conduct an informal conference or
contested case hearing.

5.5.c. Request for Informal
Conference or Contested Case Hearing. --
The licensed remediation specialist has 30
calendar days from the receipt of the notice
to make a written request for an informal
conference or contested case hearing. A
request is deemed served the day it is
deposited in the United States mail. Failure
to respond will result in the imposition of
the proposed suspension or revocation. The
licensed remediation specialist shall have a
right to an informal conference prior to a
formal hearing. The licensed remediation
specialist may request an informal
conference or a contested case hearing, but
the request for and holding of an informal
conference does not preclude the licensed
remediation specialist from requesting a
contested case hearing following the
disposition reached in the informal
conference. : .

5.5.c.1. The issuance
of a notice of intent to suspend or revoke the
license of a licensed remediation specialist
shall not prevent the licensed remediation




specialist from rendering services under the
voluntary remediation program pending a
final decision from the secretary following
an informal conference and, if requested, a
contested case hearing.

55.d. In all proceedings
under this section, the licensed remediation
specialist may be represented by counsel.
All notice required by this rule shall be sent

to counsel in the same manner as is required

to be provided to the licensed remediation
specialist.

5.5.e. Informal conference. --
If an informal conference is requested within
the thirty day period, the secretary shall
schedule the conference to be held within 30

days in accordance with the following
requirements:

5.5.e.1. The secretary
shall notify the licensed remediation
specialist and the primary representative of
the Department of Environmental Protection
who was involved in the decision to suspend
or revoke the licensed remediation

specialist’s license of the time and place of .

the informal conference. In scheduling the
location of the informal conference, the
compliance officer shall consider the
location of the licensed remediation.
specialist’s business and any particular sites
that may have given rise to the decision to
revoke or suspend;

_ 5.5.e.2. The secretary
shall notify the licensed remediation
specialist of the informal conference at least
15 calendar days prior to the date of the
informal conference; and

5.5.e.3. The secretary
may continue the informal conference upon
the agreement of the licensed remediation
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specialist or for good cause shown.

5.5.f Informal Conference
Procedures. An informal conference, as
provided by these regulations, is intended to
be an informal discussion of the facts which
gave rise to the issuance of the decision to
suspend or revoke a license. The secretary
shall conduct the conference in the’
following manner:

5.5.f1. The secretary

-‘ shall be guided by, but need not strictly

apply, the West Virginia Rules of Civil
Procedure and West Virginia Rules of
Evidence;

5.5.£2. A record of
the informal conference is not required but
any party may request that a record be made
at that party's expense. Any other party to

+ the conference may obtain copies of the

record at his expense;

5.5.£3. During an
informal conference . the licensed
remediation specialist may submit to the
secretary any evidence or demonstration of
mitigating circumstances as to why the
secretary should alter the decision to
suspend or revoke the license; and

5.5.f4. At any review
proceedings which may occur later, no
evidence as to any oral statement made by
one party at the informal conference may be
introduced as evidence by another party, nor
may any statement be used to impeach a
witness, unless the statement is or was
available as  competent  evidence
independent of its introduction during the
informal conference.

5.6. Written Decision.

5.6.a. If the

licensed




remediation specialist and the secretary are -

able to reach an agreement, the secretary
shall prepare a written decision signed by
the licensed remediation specialist and the

secretary implementing the decision reached
in the informal conference.

5.6.b.

unable to reach an agreement, within 30
calendar days following the informal
conference, the secretary shall issue and
furnish to the licensed remediation. specialist
a written decision affirming, modifying or
dismissing the initial proposal to suspend or
revoke the license and give the specific
reasons for the decision.
decision by the secretary shall be sent to the
licensed remediation specialist by certified
mail return receipt requested.

5.6.c. Within 30 calendar
days of the receipt of the secretary’s written
decision, the licensed remediation specialist
may demand a formal hearing as provided
herein to determine the rights and privileges
of the licensed remediation specijalist. The
licensed remediation specialist must serve a
request in writing upon the secretary within
30 days of receipt of the written decision. A
request is deemed served on the day it is
deposited in the United States mail. Failure
to request a formal hearing on the written
decision within the time specified shall
cause the decision to become a final
unappealable order of the secretary.

5.7. Contested Cases, Right to a
Formal Hearing. As set forth above, within
thirty (30) calendar days after notification of
a written decision rendered as a result of an
informal conference, the licensed
remediation specialist may request a formal
hearing before the secretary in accordance
with the Administrative Procedures Act, W.

A If the licensed
remediation specialist and the secretary are .

The notice of .
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Va. Code §29A-5-1 et seq. . If requested the -
secretary shall grant the request and
schedule a contested case hearmg

5.8. Appeals An appeal from any
final order or ruling entered.in a contested .
case in accordance with these regulations
shall be to the Circuit Court of Kanawha
County in accordance with the provisions of
the Administrative Procedures Act, W. Va.
Code §29A-5-1 et. seq. '

5.9. Alternative Procedure. When

- imminent or substantial harm is threatened

or posed at a voluntary remediation site

which in the secretary’s' opinion is
attributable to  the negligence = or

incompetence of the licensed remediation -
specialist at the site, the secretary may, in

lieu of the Notice of Intent under

subdivision 5.5.b. of this rule, issue an order

in accordance with W. Va. Code §22-22-

12¢a)(1). If a request for reconsideration is

filed as provided in W. Va. Code §22-22-

12(b), the secretary shall conduct a

contested case hearing within ten days of the

filing of such request.

§60-3-6. Voluntary ~ Remediation
Agreement. ‘
6.1. Any person who .desires. to

participate in the voluntary remediation
program shall execute a voluntary
remediation agreement with the secretary of
the  Department of - Environmental
Protection. The agreements contained in
Appendix 60-3A and 60-3B meet the
requirements of this section. Additional
provisions and modifications consistent with
this rule may be agreed to by the applicant -
and the secretary. Except as provided in
subsection 6.4 of this rule, the Voluntary
Remediation Agreement shall prov1de for
the following:




6.1.a. | The' services of .a :v ,,

licensed remediation specialist for the . -

supervision of all activities described in the

agreement, including the supemsmn of :

remediation contractors;

6.1.d. A descnptlon of any
Work plan or report that is to be submitted

~under the agreement for review by the -

 secretary, including the final report which

6.1.b. The recovery of all

reasonable costs incurred by the Department

of Environmental Protection attributable to -

the implementation of the agreement in

excess of fees submitted with the permit .
application. Recoverable costs shall mctude ’

the following:

61b1. «  Costs

incurred in review and oversight of work

plans and. reports submitted pursuant to the
————agreement;

6.1b2. .. . Costs-

incurred as the result of field activities
attributable to the agreement; -

6.1b.3.. Such other °

costs incurred by .the Department of
Environmental Protection in implementing

and overseeing activities under the
agreement;

6.1.b.4. All
recoverable costs shall be billed against any
deposit and subsequently © by separate
invoice; and ,

6.1.b.5. * Recoverable |

costs shall be determined by the number of
hours worked under the agreement by each
primary employee multiplied by 2.5 times
the hourly rate of each such employee and
then adding the direct expenses incurred by
each such employee.

6.1.c. A schedule for the
payment of recoverable costs;
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‘shall provide all information necessary to

verify that all work contemplated by the |
agreement has been completed: provided,

* however, that at the discretion of the
- applicant, work plans describing the work to

be performed at the site may be submitted

- for approval by the secretary with the
. execution of the agreement;

6.1.e. The identification of
appropriate tasks, deliverables and schedules
for the submission of any work plans and.
other deliverables and for the performance

‘of the remediation;

6.11. A listing of all
environmental statutes and rules for which

_ compliance is mandated;

6.1g A lising of the

* technical standards as determined in the

guidance document to be applied in
evaluating the site assessment, the work
plans and reports, with reference to the
proposed future land use to be achieved;

6.1.h. A listing of the
applicable standards to be achieved at the

. site;

6.1i. Where applicable, a
description of any engineering or

‘institutional controls and any Land Use

Covenant to be imposed for the property;

6.1j. The reopening of the
voluntary remediation agreement upon
consent of the parties or the occurrence of
one or more of the conditions descnbed in
section 16 of the Act;




6.1k The modification of
the voluntary remediation agreement upon
the agreement of the parties; and

.6.1.1. - Field adjustments
which achieve equal performance may be
implemented by the licensed remediation
specialist provided he or she notifies the
division within 15 days.

6.2. The voluntary agreement shall .

recognize the right of the applicant to
terminate the agreement, in its sole
discretion, upon 15 days advance written
notice of termination to the Department of
Environmental Protection and shall include
provisions for the recovery of costs incurred
by the Department of Environmental
Protection before the notice of termination is
issued.

6.3. The voluntary remediation
agreement may provide a mechanism for
alternate dispute resolution between the
parties to the agreement, including, but not
limited to arbitration or mediation of any
disputes under the agreement.

6.4. For a site where the applicant
intends to demonstrate that the site meets all
applicable . standards without .further

remediation, in lieu of the requirements of

subsection 6.1 of this rule, the voluntary
remediation agreement shall provide for the
following:

6.4.a. The payment of an
-agreed sum to cover all reasonable costs
incurred by  the  Department  of
Environmental Protection attributable to the
agreement in excess of fees submitted with
the permit application;

6.4.b. A listing of all
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environmental statutes and rules for which
compliance is mandated;

64.c. A listing - of the-

. technical standards as determined in the

guidance document that are applied in
evaluating the site assessment with reference
to the proposed future land use to be
achieved;

644 A listng of the
applicable standards to be achieved at the
site;

6.4.e. The reopening of the
agreement upon the occurrence of one or
more of the conditions described in section
16 of this rule; and

6.4.f. Where applicable, a
description of any engineering or
institutional controls and any Land Use
Covenant to be imposed for the property.

6.5. The voluntary remediation |
agreement shall reflect the secretary’s

- determination of eligibility in accordance

with section 3 of this rule.

6.6. At the discretion of the
applicant, the voluntary remediation-
agreement may address all or only a portion .

. of a site. At the discretion of the secretary

the voluntary remediation agreement may
cover. two or more non-contiguous sites;
provided that the sites display similar
contaminant profiles and similar surface and
subsurface characteristics. Similar surface
and subsurface characteristics shall be
construed to be limited to upland,
riparian/wetland, karst or other similar land
forms as approved by the secretary.

6.7. Where the appliéant 18 a person
other than the current owner of the site, and




the voluntary remediation agreement
contemplates the imposition of a Land Use
Covenant as provided in section 13 of this
rule, the agreement shall have appended to it
a provision signed by the current owner(s)
of the site authorizing and agreeing fo
cooperate in the execution and filing of a
Land Use Covenant in accordance with the
voluntary remediation agreement.

6.8. Upon execution of the voluntary
remediation agreement by the parties, the
secretary shall not initiate any enforcement
action against the applicant or any person
described in section 18 of the Act for the
contamination that is the subject of the
agreement, unless there is an imminent
threat to the public. Upon final adoption of
this rule, the secretary intends to issue a
policy statement to the effect' that no
enforcement action shall be initiated against
any applicant from the time the application
is filed until the voluntary remediation
agreement is signed so long as the applicant

acts in good faith to negotiate a reasonable
agreement.

6.9. At the applicant’s discretion, he
or she may in the interest of minimizing
environmental contamination and promoting
effective cleanups, begin cleanup of soil and
groundwater  before  the  voluntary
remediation agreement is approved provided
that he or she notifies the secretary.

§60-3-7. Public  Involvement/Public
Notification. — Except to the extent
incorporated by reference in subdivision
7.12.b, the requirements of subsections
7.1 through 7.8 of this section shall apply

only to brownfield applicants as that term-

is defined in section 2 of this rule. The
provisions of subsections 7.9 through 7.12
of this section shall be applicable only to
applicants who are not brownfield
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applicants.

7.1. Notice of Intent to Remediate. -

- All brownfield applicants shall file a -

Notice of Intent to Remediate a brownfield
site with the secretary. The notice shall be
part of and filed with the application to
perform a brownfield remediation.

7.1.a. The Notice of Intent to

~ Remediate shall contain, to the extent
‘known, the following:

7.1.a.1. The name
and business address of the brownfield

applicant, including street address or route
number;

- 7.1.a2. Geographic
location of site ,and any name by which the

site is locally known;

7.1.a.3. Current and
former uses of site;

7.1.a.4. Proposed
future use of site;

7.1.a.5. Present and
suspected contaminants on site;

7.1.a.6. Proposed
methods to remediate the site; :

7.1.a.7. Proposed

methods to control possible health exposure;

7.1.a.8.

- Location/address efwhere interested persons

may review the notice;

7.1.a.9. Name,
address and telephone number of brownfield
applicant contact for questions from

interested individuals; and




7.1.a.10. Name,
address and telephone number of
Department of Environmental Protection

contact where comments and questions can
be received.

7.2. Department of Environmental
Protection Notice to the Public.

7.2.a. Upon receipt of a
Notice of Intent to Remediate, the
Department of Environmental Protection
shall publish a summary of the notice in a

Department of Environmental Protection -

publication of  general circulation.
Information contained in the summary shall
meet the requirements set forth in subsection
7.1 of this rule.”

7.2b. The summary also
shall include information on the public’s
right under the Voluntary Remediation and
Redevelopment Act to become involved in
the development of the remediation and
reuse plans for the site.

72.c. The Department of
Environmental Protection shall issue a news
release summarizing the Notice. The news
release shall be sent to media outlets serving
the general area where the remediation is
proposed.

7.2.d. The Department of
Environmental Protection also may post the
Notice and information required under this
section on the Department of Environmental
Protection=s Internet Website. -

7.3. Notice to Governmental
Agencies. ‘
7.3.a. Upon receipt of a
Notice of Intent to Remediate, the secretary
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~ this

shall notify the municipality and the county
commission where the site is located.

7.3.b. Notice shall be issued -
to the county and/or municipal land use
agency, or the area’s Regional Planning and
Development Council created under W. Va.
Code §8-25-1.

7.3.c. Notice may be issued
to the U.S. Environmental Protection
Agency, U.S. Army Corps of Engineers,
state Bureau for Public Health and other
state or federal agencies that may have an
interest in the remediation project.

7.3.d. The secretary shall -
notify the government agencies identified in
section of the Department of
Environmental Protection’s final decision on
a Certificate of Completion.

7.4. Notice of Intent to Remediate:
Comment Period and Information Meeting.

7.4.a. The secretary shall
require a 30-day comment period and
information meeting on all Brownfield
Notices of Intent to Remediate filed with the
Department of Environmental Protection.
Costs incurred under this section shall be
paid by the brownfield applicant.

7.4b. To notify the public of
the start of the 30-day comment period, the
brownfield applicant shall: :

7.4b.1. Erect a sign
on the proposed brownfield site informing
the community the site is being considered
for participation in the state's brownfield
program, under the Voluntary Remediation
and Redevelopment Act;

74b.2. The sign




must be piaced on the property so it is
clearly visible and legible, and shall be, at a
minimum, three feet by four feet;

7.4)b3. The sign
shall state: "This site is under consideration
for environmental cleanup and participation
in the state's brownfield program under the

Voluntary Remediation and Redevelopment
Act;"

7.4b.4. The sign
shall include the telephone number and
address of the Department of Environmental
Protection's brownfield office;

745b.5. Publish a
commercial box advertisement in a local
newspaper of general circulation in the
county where the brownfield remediation is

proposed once a week for four consecutive
weeks;

7.4b.6. The
advertisement shall be, at a minimum, four
inches by four inches;

7.40b.7. The
advertisement shall contain information as
set forth in subsection 7.1 of this rule, plus
the time, date and location of the
‘information meeting;

740.8. The
brownfield applicant shall send a copy of the
advertisement to the municipality and the
county commission, the county and/or
municipal land use agency, or the area’s
Regional Planning and Development
Council created under W. Va. Code §8-25-1.

7.4b.9. The
Department of Environmental Protection
shall draft the advertisement and send it to
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the brownfield applicant for publication; and

7.45.10. The
brownfield applicant shall submit certified
and notarized proof of publication to the
Department of Environmental Protection no
later than. four weeks after the last
publication date. The certification of
publication shall be made part of the final
brownfield remediation agreement file.

74.c. The information

. meeting is to occur by day 21 of the 30-day

comment period, provided that a minimum
of 15 days notice is given for such meeting.
The information meeting shall address how
remediation issues are applied to the site,
site risk issues including key risk assessment
assumptions, uncertainties, populations
considered, the context of site risk to other

risks, and how the remedy will address site
risks.

7.4.d. The information
meeting for the purpose of informing the
public shall occur in the community where

the proposed brownfield remediation is to
occur.

7.5. Public Inspection of Brownfield
Notice of Intent to Remediate.

7.5.a. A Brownfield Notice
of Intent to Remediate filed with the

-Department of Environmental Protection

shall be available for public inspection and
copying.

7.5b. The Notice shall be
available upon request at the Department of
Environmental Protection’s Division of
Waste Management in Charleston, and in
the municipal and/or county commission
offices where the remediation is proposed.
Copies of the Notice also may be placed in.
the county library.




7.6. Request to Participate in
Remediation and Reuse Planning.

7.6.a. Any person may ask to
be involved in the development of a
brownfield remediation and reuse plan.

7.6.b. Requests to participate
in a brownfield remediation and reuse plan
shall be made in writing to the secretary
during the 30-day comment period.

7.6.c. Each person who files
a request may participate in the development
of the remediation and reuse plan, in person
or by representative.

7.7. Brownfield Pubﬁc Involvement
Plan.

7.7.a. The brownfield
applicant shall- establish a  Public
Involvement Plan if requested by the public,
county, municipality, or the secretary.

7.7.0. The brownfield
applicant, in consultation with the persons
requesting to be involved in the remediation
and reuse of a brownfield site, shall develop
a Public Involvement Plan within 30 days of
receiving notice from the secretary that a
request to participate, as provided in
subsection 7.6 of this
received.

7.7.c. The brownfield
applicant shall submit the Public
Involvement Plan to the secretary for his/her
review -and approval prior to its
implementation.

7.7.d. The Public
Involvement Plan shall include, but is not
limited to:

1:-ule_,, bas been .
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7.7.d.1.  Provisions
for further meetings in the community; and

7.7.4.2. Opportunities
for participants to review and comment on
each work plan as well as review and
comment on the voluntary agreement before
it is finalized and accepted by the secretary.

7.7.e. The secretary shall
consider comments from participants and
the brownfield applicant’s responses to
comments regarding the  voluntary -
agreement, work plans, and reports before
deciding whether to approve the submission.

7.7.1 Means of

communicating with a community, may
include, but is not limited to:

7.7.£1. . Brownfield
applicant point-of-contact with public; '

7.7.£2. Establish and
maintain mailing and telephone list of
interested individuals;

7.7.£3. Newsletter;

7.1£4.

Doorstep
notice to residents and businesses;
7.7£5. Newspaper,

radio, and television advertisements;

7.7.1£.6.
releases to local media;

7.7.£7. Presentations
to local civic organizations; and

News

7.7.1£8. Citizen
advisory panel for development of
remediation and reuse plan. :




vt —

7.7.¢. The Public
Involvement Plan shall remain in effect until
the Certificate of Completion is issued, or
until the brownfield applicant withdraws
from the brownfields program. '

7.8. Technical Assistance. -- At any
time during the life of the Public
Involvement Plan, the participants other than
brownfield applicants may petition the
secretary for technical assistance related to:

7.8.a. Review of site-related
documents;

7.8b. Explaining technical
mformatlon to panel members;

7.8.c. Translating technical
information into language understandable to
non-technical persons;

7.8.d. Providing assistance in
communicating the concems of the non-
brownfield applicant members of the panel
to the appropriate persons; or

7.8.e. Such other areas
deemed appropriate by the secretary.

7.8.e.1. Upon receipt
of such petition, the secretary and the
brownfield applicant, by mutual agreement,
will develop a technical assistance
component to the Public Involvement Plan.
Comments from other participants shall be
considered in the development of such
component. The applicant shall be
responsible for expenses incurred in this
process.
7.9. Public Notice of Applications for
Voluntary Remediation Projects. -- Except
for applications from brownfield applicants,
upon receipt of an application to conduct a
voluntary cleanup under the Act, the
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~ clean up site;

Department of Environmental Protection
shall publish a summary of the application
in a Department of Environmental

Protection publication of general circulation. .

Information contained in the summary shall
include:

7.9.a. The name and business
address of the applicant, including a street
address or route number;

7.9b. Geographic location of
site and/or, if one exists, the locally used
name of the area;

7.9.c. Current use of site;

7.9.d. Suspected

~contaminants on site;

7.9.e. Proposed methods to

7.9.f Proposed methods to
control possible health exposure;

7.9.g. Location address of
where interested persons may review
application;

79h. Name, address and
telephone number of applicant contact for
questions from interested individuals; and

7.9i. Name, address and
telephone number of Department of
Environmental Protection contact where
comments and questions can be received.

7.94.1. The
Department of Environmental Protection
shall issue a news release summarizing the
application. The news release shall be sent
to media outlets serving the general area
where the remediation is proposed.




7.10. Public Inspection of Voluntai'y
Application.

7.10.a. A voluntary cleanup

application filed with the Department of
Environmental Protection shall be available
for inspection and copying by the public.

7.10.b. The application shall .

be available upon request at the Department
of Environmental Protection’s Office of
Waste Management in Charleston and in the
municipal and/or county commission offices
where the remediation is proposed. Copies
of the application also may be placed in the
county library.

7.11. Public Involvement for Site
Remediation Loans.

7.11.a. In the event an
applicant to participate in the voluntary
remediation program becomes a brownfield
applicant, he/she shall be required to comply

with subsections 7.4, 7.6, 7.7, and 7.8 of this
rule.

7.12. Public Involvement/Public

Notification in Development of Remediation
Goal.

7.12.a. In the development of
remediation goals pursnant to subdivisions
9.3.d and 9.4.a of this rule, the secretary
shall require a 30-day comment period and
information meeting.

~ 7.120b. To notify the public
of the start of the 30-day comment period,
the applicant shall comply with paragraphs
74b.5; 74b.6; 74b.7; 7.4b8; 7.4b.9;

7.4b.10; and subdivisions 7.4.c and 7.4.d of
this rule.

7.12.c. The applicant shall
respond to comments received during the
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comment period and submit the responses to
the secretary and any commenters.

7.12.d. The secretary shall -
review the comments and applicant's
responses when making a decision. The
secretary shall notify the parties who
provided comments during the comment
period of his/her decision.

§60-3-8. Risk Protocol.

This section establishes a risk protocol
for conduct of human health and ecological
risk assessments. It describes general
requirements for risk assessments and
specific requirements for baseline human
health and ecological risk assessments,
residual risk assessments, and application of
probabilistic risk assessment methods.

8.1. General Requirements for Risk
Assessments. Risk assessments shall
consider existing and reasonably anticipated
fature human exposures and significant
adverse effects to ecological receptors of
concern in accordance with this rule.

8.1.a. Risk assessments may be
conducted using either deterministic (single
point value) or probabilistic risk assessment
methodologies as agreed to in the Voluntary
Remediation Agreement.

8.1.b. Risk assessments, to the
extent practicable, shall consider the range
of probabilities of risks potentially
occurring, the range of size of populations
likely to be exposed, current and reasonably
anticipated future land and water uses, and
quantitative and/or qualitative descriptions
of uncertainties in accordance with
subsections 8.1 and 8.2 of this rule.




8.1.c. Appropriate sources of
toxicity information include amy—ef the
following:

8.1.c.1. For human health risk
assessments, in order of preference,:

. 8.l.clA. U.S. EPA
Integrated Risk Information System (IRIS);

8.1.c.1.B. U-S—EPA Health
Effects—Summary—Tables—(HEAST U.S.
EPA. Superfund Health Risk Technical

Support Center (SHRTSC) provisional
criteria; ‘

8.1.c.1.C. HEAST
Alternative—Method Other scientifically
valid documents or information developed
from governmental or non-govermmental
sources and approved by the secretary.;

8.1.c.2.
assessments:

For ecological risk
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8.1.c.2.A. U.s. EPA
AQUIRE Data Base;

8.1.c2B. US. EPA IRIS
Data Base;

8.1c2.C.  US. EPA
HEAST Data Base;

8.1.c.2.D. U.s. EPA
ASTER Data Base;

8.1.c.2.E. U.s. EPA
PHYTOTOX Data Base;

, 8.1.c.2.F. U.s. EPA
Terrestrial Toxicity Data Base
(TERRATOX);

8.1.2.G. U.S. Fish and
Wildlife Service Technical Reports;
8.1.c.2.H. Oak Ridge
National Laboratory Toxicological
Benchmark Technical
" Reports;
8.1.c.21. Other U.S. EPA

documents acceptable to the secretary;

8.1.c.2.J. ATSDR
Toxicological Profiles;
8.1.c.2K. Other - peer-

reviewed technical publications; and

8.1.c.2.L. Data developed in
accordance with a peer-reviewed scientific

testing protocol and approved by the
secretary.

8.1.d. Risk assessments may include
the use of fate and transport models subject
to secretary approval of the model and the




data to be used for the parameters specified
in the model. ‘

8.1.d.1. The secretary shall
insure that any fate and transport model

approved for use is capable of simulating .

those site conditions and contaminant
properties that might have a significant

impact on site-specific contaminant fate or
transport.

8.1.d.2. Sensitivity analyses of
models and data used in model parameters
shall be included in risk assessments.
Sensitivity analyses shall be based on the
range of conditions which historically
occurred at the site. -

8.1.d.3. For models not included
in division guidance documents, a
description shall be included in the risk
assessments.

8.1.d.4. Where available, the
department shall give preference to the use
of peer-reviewed models and data for which
on-site validation is demonstrated.

8.1.e. The use of population risk
estimates in addition to individual risk
assessments is provided for as follows:

8.1.e.1. For human health risk
assessments, risk estimates shall initially be
made at the level of the individual. A
population-based risk assessment may be
conducted where the applicant determines it
would be practicable and of assistance in

evaluating the appropriateness of the
remedial action; and

8.1.e2. For ecological risk
assessments, risk estimates shall be made:
(D) at the individual level where any
endangered and threatened species is
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signiﬁcantly impacted by the proposed
activities at the site; and (ii) at the level of
the population for all ecological receptors of

- concern exposed to contaminants at the site.

8.2. Sampling . protocol, data
requirements and sampling methods. -- The
applicant shall use appropriate -sampling
approaches and data quality requirements
and statistical methods as approved by the
secretary to support the risk assessment and
remedy selection process.

8.2.a. Characterization of site
contamination. A sufficient number of
environmental media samples shall be
collected and analyzed as to provide a
reasonable characterization of the nature and
distribution of site contaminants. The
number and location of the samples to be-
collected shall be of sufficient quantity and
quality to calculate the appropriate exposure
point concentration as defined in
subparagraph 8.4b.3B and subdivision
8.5.c of this rule.

8.2.b. Media to be sampled.
Samples shall be collected and analyzed
from those media that are reasonably
anticipated to have been impacted from
contaminants at the site, considering the
nature of the site operations and the nature
of the contaminants.of potential concern at
the site. -

8.2.c. Contaminants for analyses.
Not all samples will need to be analyzed for
the same contaminants. Samples collected
shall be analyzed for those contaminants that
are reasonably -anticipated to be
encountered, considering the nature of the
site operations and the nature of the

“substances used or disposed of at the site.




8.2.d. Data validation. The quality
of the analytical data to be used shall be
validated by review of at least ten percent of
the data or some other percentage agreed to
by the secretary in accordance with standard
EPA protocols. Standard EPA protocols for
validation may need to be modified, with the
secretary’s approval, depending on the type

of analyses performed (e.g., Confract
Laboratory Protocol or SW-846).
8.2.e. The—following —statistical

approach-may be-used-to-demonstrate-that-a
sample—population—is—representative—of—a

larger—population: the The 95th percentile

upper confidence limit on the mean
concentration, or the maximum value of the
site contaminant concentration data shall be
a reasonable estimate of a plausible upper
bound-—value exposure point concentration

for this contaminant. If a contaminant can

be shown to have dissimilar distributions of

concentrations in different areas, then the
areas should be subdivided. For example
"hot spots" may be considered separately.

8.3. Quantification of cumulative risks
posed by multiple exposure pathways.
(Reserved) :

8.4. Baseline Human Health Risk
Assessments (BHHRA). A BHHRA may be
used to provide a characterization of the
risks to human health posed by contaminants

at the site, given a full evaluation of site-

specific conditions.

' 84.a The BHHRA may be used
either to:

8.4.a.1. Assess the need for
remedial action considering site-specific
conditions; or
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- specified in this rule.

- that

8.4.a.2. Demonstrate  the
acceptability of current site conditions with
respect to the remediation standards

8.4b. BHHRASs shall include, but
are not limited to, the following information:

8.4b.1. A conceptual site model
showing contaminant sources, release
‘mechanisms, transport routes and media,
potential human receptor populations, and

- reasonably potential exposure scenatios

based on current and reasonably anticipated
land and water uses;

8.4b.2. Data quality objectives
for the human health risk assessment based
on the conceptual site model;

8.4.b.3. An exposure assessment
evaluates the potential for and
magnitude of human exposure, considering
both the current and reasonably anticipated
future land and water uses at,_and in close
proximity to the site. ~ An exposure
assessment shall include:

8.4b.3.A. An exposure

: pathway analysis which identifies complete

exposure pathways from contaminants to
receptor populations shall be performed.
The nature and extent of site contamination,
the presence or absence of media that could
transport such site contamination, the
presence or absence of receptor populations
that could be exposed to the contamination,

~and the likely exposure routes shall be
identified; and

~ 84b3B. If, following the
performance of the exposure pathway
analysis, the potential exists for exposure of
receptor populations to site contaminants,
the magnitude of the exposure shall be
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quantified in accordance with division
‘guidance documents. At a minimum,
exposure levels that approximate an estimate
of central tendency and reasonable upper

bound of the exposure distribution shall be
developed.

8.4b.4. A toxicity analysis shall
be performed if the potential for human
exposure to site contaminants is identified
and quantified in accordance with
subparagraph 8.4.b.3.B of this rule. The
toxicity analysis shall include a summary of
current  information  regarding  the
carcinogenic and non-carcinogenic effects of

the identified contaminants of concern as »

well as current slope factors and reference
doses from the sources described in
subdivision 8.1.c of this rule.

8.4b.5. Risk Characterization.
If the potential exists for human exposure to

site contaminants, the exposure
quantification  information  shall be
integrated  with  the  dose-response

assessment (toxicity analysis) to provide a
characterization of the potential risks present
at the site. The risk characterization shall
include a quantification of risks from
individual contaminants. The applicant shall
include a quantification of cumulative risks
posed by multiple contaminants using the
most sensitive exposure pathway for each
constituent. The risk characterization shall
analyze the following:

8.4.b.5.A. Non-Carcinogenic
Risk: In quantifying risks from individual
systemic toxicants at the site, a hazard
quotient shall be developed for each
contaminant . In quantifying the risks from
cumulative exposure o multiple
contaminants at the site, a hazard index for
exposures to multiple contaminants shall be
developed. In developing the hazard index
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for multiple contaminants, additivity shall be
assumed only for those contaminants that
affect the same target organ and or act by
the same method of toxicity; '

8.4.b.5.B. Carcinogenic
Risk: In quantifying risks from carcinogens
at the site, the excess lifetime cancer risk
shall be estimated above and beyond the risk
associated with background exposures.
Such risk estimates are presumed to be
additive unless an alternative mechanism is
appropriate; and

8.4b.5.C. A discussion of
any available facility-specific human health
studies, and consideration of any other non-
quantified (qualitative) risks shall be
included as appropriate.

8.4.b.6. Uncertainty Analysis:
As part of performing the site-specific risk
assessment under this section, the
qualitative, and to the extent practicable, the
quantitative uncertainty embodied in the
analysis shall be identified. The likelihood
of overestimating or underestimating risk
shall be identified for each element of the
analysis. At a minimum, this shall include

- consideration of:

8.4b.6.A. The analytical
characterization of the site; o
8.4.b.6.B. The exposure -
assessment, including the size of the
potentially exposed population; and

8.4b.6.C. The dose-response
assessment, including the - toxicological
criteria used in the analysis.

8.5. Baseline Eeological Risk |
Assessment. A site-specific De Minimus
screening ecological evaluation as specified




in subsection 9.5 of this rule may be
performed by the applicant as part of the site
investigation to determine if a complete
_exposure pathway exists and there are
ecological receptors of concern. If, after this
evaluation, a potentially significant
complete exposure pathway is identified,
then the applicant shall complete the

uniform ecological evaluation as specified in

subsection 9.6 of this rule to determine if
site concentrations exceed benchmark
levels. If the applicant proposes remediation
goals that exceed benchmark levels, then, at
the secretary’s discretion, a baseline
ecological assessment may be required to
evaluate potential risks to ecological
receptors and to develop appropriate
remediation standards based on these risks.
If a baseline ecological risk assessment is

determined to be necessary, it shall address,’

but not be limited to, the following
information:

8.5.a. Problem Formulation. The
purpose (goals) of the assessment shall be
identified and the problem defined. This
step includes identification of potential
contaminants of concern, potential
ecological effects, potential ecological
receptors of concern, potential exposure
pathways, and initial assessment and
measurement endpoints; all with respect to
current and reasonably anticipated future
land and water uses. A conceptual site
model shall be developed to depict how the

site conditions might affect ecological -

components of the natural environment;

8.5.b. Data Quality. Data quality
objectives for the site based on the

conceptual site model shall be developed;

8.5.c. Exposure Analysis. . An
exposure assessment that evaluates the
potential for and magnitude of ecological
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effects to receptors of concern considering
current and reasonably anticipated future
conditions at the site shall be performed.
Exposure is analyzed by describing the
source and releases, the distribution of the
stressor in the environment, and the extent
and pattern of contact or co-occurrence. The
end product of this analysis is an exposure
profile which summarizes the magnitude
and spatial and temporal patterns of
exposure for the scenarios described in the
conceptual site model;

8.5.d. Ecological Response
Analysis. An ecological response analysis
shall be developed which includes a
summary of current information regarding
the toxicological and ecological effects of
the identified contaminants of ecological
concern, as well as ecological benchmark
values. Appropriate sources of toxicity
information are identified in paragraph
8.1.c.2 of this rule;

8.5.e. Ecological Risk
Characterization. If the potential exists for
significant ecological risks due to exposure
to site contaminants, the exposure
quantification information in subdivision
8.5.c of this rule shall be integrated with the
ecological response analysis to provide a
characterization of the risks presented at the
site, considering current and reasonably
anticipated future land and water uses. The
risk characterization shall include a
quantitative evaluation of ecological risks
potentially associated with the site, a
weight-of-evidence analysis of risk, a
discussion of available site-specific
ecological studies, and consideration of the
non-quantified  (qualitative) risks as
appropriate; and

8.5.F Uncertainty ~ Analysis.
Qualitative and/or quantitative uncertainty




analyses shall be used as appropriate for
each element of the risk assessment.

8.6. Residual Risk Assessments (RRA).
Conditions that will be present at the site
following implementation of the proposed

remedy, should one be needed, shall be -

considered in residual human health and
ecological risk assessments.

8.6.a. In a situation where a baseline
risk assessment has been conducted and
where no further action is the proposed
remedy, the base line risk assessment may
serve as the residual risk assessment.

2.6.b.
assessment: of the risks under current and

reasonably anticipated future land and water
use scenarios, given:

8.6.b.1. The exposure conditions
that will be present following remediation
and the concentrations of untreated waste
constituents or treatment residuals remaining
at the conclusion of any excavation,
treatment, or off-site disposal; and/or

8.6.b.2. The exposure conditions
that will result following implementation of

any institutional or engineering controls

necessary to manage risks from treatment
residuals or  untreated
constituents.

8.6.c. The RRA shall be conducted
following the same basic steps outlined in
subsections 8.4 and 8.5 of this rule, except
that the conditions used to define the site
shall reflect post-remediation conditions,
including site-specific numeric remediation
standards and site-specific  exposure
conditions that incorporate any engineering
. and institutional controls proposed as part of
the remedial action.

A RRA shall include an

hazardous
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8.7. Probabilistic  -Assessment:
Probabilistic techniques may be applied to
human health and ecological -
assessments. At a minimum, before the
commencement of a probabilistic risk

~ assessment, the applicant shall discuss with

the secretary the sources and characteristics
of the distributions proposed for use in the

assessment. The probabilistic risk
assessment shall include, but not be limited
to, information regarding:

8.7.a. All formulae used to estimate

_exposure point values, toxicity (cancer slope

factor, reference dose) values, ecological
benchmark values, hazard indices, and
incremental lifetime cancer risks;

8.7b. A combination of input
parameters expressed as either point
estimates or distributions. For each input
parameter expressed as a distribution, the
following information shall be provided:

8.7b.1. The shape of the full
distribution; :

8.7b.2. To the extent
practicable, the mean, standard deviation,
minimum, 5th percentile, 10th percentile,
median, 90th percentile, 95th percentile, and
maximum of the specified distribution;

8.7.b.3. Justification for the use
of each distribution clearly explaining the
rationale for its use and the rejection of other
relevant distributions; and

8.7.b.4. The extent to which
input distributions and their parameters
capture and separately represent both
stochastic  variability and knowledge
uncertainty. This information . shall
comprise a portion of, but not be a

risk - -



replacement for a comprehensive discussion
in the body of the baseline risk assessment
of the qualitative and quantitative sources of
uncertainty. ‘ s e -

8.7.c. A description of any
correlations between or among input
variables that are known or expected to have

the practical effect of significantly affecting
the risk assessment;

8.7.d. For each output distribution
resulting from the probabilistic risk
assessment, the following information:

8.7.d.1. The shape of the full
distribution and location of the acceptable
risk level; and

8.7.d.2. To the extent
practicable, the mean, standard deviation,
minimum, 5th percentile, 10th percentile,
median, 90th percentile, 95th percentile, and
maximum of the specified distribution.

8.7.e. A probabilistic sensitivity
analysis for all key input distributions
conducted so as to distinguish, to the extent
possible, the effects of variability from the
effects of uncertainty in the input variables;.

8.7.f Justification for the selection

of any point estimate value incorporated into

the probabilistic assessment' and the
rationale for its selection and for the

rejection of other relevant point estimate
values;

8.7.g. Probabilistic methods may be
applied to:

8.7.g.1. Environmental media
contaminant concentration data;
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~ 87.g2. Transport and fate
modeling;
8.7.g.3. Exposure estimation;

estimation:

8.7.g4 8Fg3 Ecological
~ response estimation; or
8.7.g.5 8F.g:6. Risk
characterization.

8.7h. The plausible upper-bound
exposure  condition is  equal to
approximately the 90th percentile of the

- exposure distribution. The central-tendency

exposure case is the 50th percentile of the
exposure distribution. Risk assessments
utilizing only deterministic (single point
value) methods shall provide both central
tendency and plausible upper-bound .
estimates of exposures and risk.

§60-3-9. Remediation Standards. — This
section shall be used for developing risk-
based soil and groundwater remedial
objectives for site remediation. The
purpose of these procedures is to provide
for the adequate protection of human
health and the environment relative to the
current and the reasonably anficipated
future uses of the site while incorporating
site-related information, to the extent
practicable, which may allow for more
cost-effective site remediation based on
identified site risks.

9.1. Types of remediation standards.
Each applicant who responds to the release
of a regulated substance at a site shall select
and attain compliance with one or a
combination of the following remediation




standards in each of subdivisions 9.1.a and

9.1.b:
9.1.a. Human Health:

9.1.a1. A De Minimis Risk-
Based Standard is one in which contaminant
levels pose no significant risks to human
health based on any current or reasonably
anticipated future land and water use as
provided in subsection 9.2 of this rule. If
these levels are below natural background,

background levels will be considered the De
Minimis levels;

9.1.a.2. A Uniform Risk-Based
Standard is one which uses pre-approved
analytical methodologies established by the
secretary to input exposure factors and other
site- specific variables to calculate
compound-specific remediation levels that
will be protective of human health based on

any current or reasonably anticipated future

land and water use, as provided i
subsection 9.3 of this rule. If these levels
are below anthropogenic background levels,
such background levels will be considered
the uniform risk-based levels;

9.1.a3. A Site-Specific Risk-
Based Standard is one which uses a site-
specific analysis of present contamination,
and develops a remedial approach that
considers the remedy selection criteria in
subdivision 9.8.a of this rule and is
protective of human health based upon any

current, or reasonably anticipated future land
and water use; or

9.1.a4. The applicant may use a
combination of the remediation standards to
implement a site remediation plan and may
choose to use the Site-Specific Risk-Based
Standard whether or not efforts have been
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made to attain the De Minimis or Uniform .
Risk-Based standards.

9.1.a.5. In all cases the presence
of free product at a site shall require
remediation.

9.1.b. Ecological:

9.1b.1. A De Minimus Minimis
Ecological Screening Evaluation is an -
evaluation of the nature and extent of
contaminants to determine if potential
exposure pathways are completed. If
contaminants and ecological receptors of
concern do not form complete exposure
pathways, no significant risk to ecological
receptors is assumed.

9.1b.2. A Uniform Ecological
Evaluation = -- where contaminant
concentrations are compared to benchmark
values which reflect no significant risks to
ecological receptors of concern. If these
benchmark values are below anthropogenic
background levels, such background levels
will be considered the Uniform Ecological
Standard. Where an applicant proposes a
remediation standard based on other existing
standards which exceed the benchmark
levels and the secretary feels those other
existing standards are not protective of
ecological receptors of concern, he or she
may require a site specific ecological risk
assessment in order to establish remediation
standards.

9.1.b.3. A Site-Specific
Ecological Risk-Based Standard which,
based on a site-specific analysis of present
contamination, develops a remedial
approach that considers the remedy criteria
in subdivision 9.8.a of this rule and is
protective of ecological receptors of concern




for the current, or reasonably anticipated
future land and water use.

~ 9.1.b.4. The applicant may use a
combination of the remediation standards to
implement a site remediation plan and may
propose to use the Site-Specific Risk-Based
Standard whether or not efforts have been
made to attain the De Minimis Risk-Based
Standards.

9.2. Human Health -- De Minimis
Standard. The De Minimis Standard
establishes contaminant levels that do not
present a significant risk to human health. If
on the basis of the site assessment, these
standards are found to be met, no remedial
action or further characterization is required
and the site is eligible for issuance of a

Certificate of Completion by the secretary or -

by a Licensed Remediation Specialist as
provided by in this rule. If at any time
during characterization or remedial action
the site is shown to meet the De Minimis
standard, no further action is required and

the site is eligible for issuance of the

Certificate of Completion.

9.2.a. De Minimis Standards for
Soils. The De Minimis Standards for both
surface (<2ft depth) and subsurface (>2ﬁ
depth) soils shall be the highest higher

numerical value of the following:9.2. al or .

9.2.a.2, and must not exceed 9.2.a.3 unless it
is shown to the satisfaction of the secretary
that migration of soil contaminants to
groundwater will not result in an exceedance
of De Minimis Groundwater Standards.

© 92.a.l. . Risk-Based
Concentrations (RBCs)for human health for
residential or industrial site wuses that
consider direct contact exposures (ingestion,
dermal, and inhalation), When such risk-
based concentrations exceed soil saturation

concentrations (CSAT), soil saturation
concentrations shall be considered as

alternatives _to  RBCs. All RBCs are
presented in Table 60-3B; o
92.a2. Risk-based

. . for 1 Lealth &
- demtial dustrial s 1

consider—other—exposure—pathways—are—as
follows:Natural background levels for each
constituent as determinéd by sampling and
statistical  analyses completed using
secretary approved methods and/or data
sources.

9.2.a.3. De Minimis Soil
Standards for the migration of each
constituent from soil to groundwater
presented in Table 60-3B.9.2.a2.A.
[Reserved]

9.2b. De Minimis Standards for
Groundwater. The De Minimis standards
for groundwater shall be the—highest
nurperical-value-of the-following determined -

as follows:

9.2.b.1. Groundwater
contaminant concentration limits established
in Title 46-Series 12 of the Code of State
Rules (46CSR12);

9.2b.2. For those contaminants
where a concentration limit has not been
established in 46CSR12, The Risk-Based
Concentrations (RBCs) for human health for
residential site uses will be used as
presented in Table 60-3B; or

9.2b.3. Natural background
levels for each constituent as determined by
sampling and statistical analyses completed
using secretary approved methods and/or
data sources.




9.2.c. Carcinogens. For individual
known or suspected  carcinogens,
remediation standards derived under
subdivisions 9.2.a and 9.2.b of this rule shall
be established at levels which represent an
excess upper-bound lifetime cancer risk of
one in one million (1x10®) for residential
land uses and one in one hundred thousand
(1 x 10°%) for industrial land uses.

9.2.d. Systemic toxicants. For
individual systemic toxicants, remediation

standards shall represent levels to which the-

human population could be exposed without
appreciable risk of deleterious effect, where
the hazard quotient shall not exceed 1.

9.2.e. If a contaminant exhibits both
carcinogenic and noncarcinogenic effects,
then the more conservative protective risk-
based standard (i.e., the lower of the two

values) shall be used as the remediation -

standard.

9.2f. Should soil or groundwater
concentrations meet De Minimis levels, and
no exposure pathways exist in addition to
those considered in the De Minimis Table
60-3B, then no further action shall be

required and the Certificate of Completion
can be issued.

9.3. Human Health-Uniform Risk-Based
Standard. This Standard sets forth uniform,
approved methodologies, expostre factors,
and other input variables needed to calculate
site risks for residential or nonresidential
land uses. The secretary recognizes that
there may be instances where the pre-
established input variables may not be
applicable to a site, and thus will allow for
site-specific variables to replace the default
variables  with  adequate  technical
justification. Typical parameters that may
require site-specific input include soil
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attenuation factors, site-specific
hydrogeologic properties, and institutional
controls used to manage potential exposure
to site contamination.

93.a. Uniform  Risk-Based
Standards for Surface Soils/Sediments.
Surface soil remediation standards for
residential or industrial land uses shall be
derived by applying - site-specific
information to the equations and constants
from the secretary’s Uniform Risk-Based
Guidance or other equations and constants
approved by the secretary considering

reasonably anticipated future land and water -
use.

9.3.b. Uniform  Risk-Based
Standards for Subsurface Soils. Subsurface
soil remediation values shall be derived
based on:

9.3.b.1. Migration potentials;
9.3.b.2. Leaching potentials; and

9.3b.3. -Soil  saturation
concentrations. The equations and constants
described in the secretary’s Uniform Risk-
Based Guidance or other equations and
constants approved by the secretary shall be

applied.

9.3.c. Uniform Risk-Based Standard
for Groundwater. Groundwater remediation
values shall be derived based on: -

9.3.c.1. Current or reasonably
anticipated future land and water use;

93.c.2. The potential for the
groundwater to serve as a source of drinking
water. Groundwater that has a background
total dissolved solids content greater than
2500 milligrams per liter (mg/l), or where
the applicant can demonstrate. to the




secretary’s satisfaction that the aquifer is not
being used, cannot be used for future
drinking water sources, and is not
hydrologically connected to an aquifer being
used for drinking water shall not be
considered a current or potential source of
drinking water; and

9.3.c3. Migration potentials.
The equations and constants described in the

secretary’s uniform Risk Based Guidance
shall be applied.

9.3.d. Carcinogens. For individual
known or suspected carcinogens, remedial
standards derived under subdivisions 9.3.a,
9.3.b, and 9.3.c of this rule shall be
established at levels which represent an
excess upper-bound lifetime risk of between
~ one in ten thousand to one in one million
(1x10* to 1x10°). If carcinogenic risk
greater than 1x10-% is considered for
development of residential remediation
goals or greater than 1 x 107, for
development of industrial remediation goals,
public notification shall be required as
specified in subsection 7.12 of this rule.

93.e. Systemic Toxicants.
individual systemic toxicants,
standards derived under subdivisions 9.3.a,
9.3.b, and 9.3.c of this rule shall represent
levels to which the human population could
be exposed without appreciable risk of
deleterious effect, where the hazard quotient
shall not exceed one.

For

9.3.f. If a contaminant exhibits both
carcinogenic and noncarcinogenic effects,
then the more conservative risk-based
standard (i.e., the lower of the two values)
shall be used as the remediation standard.

93.g. Cumulative Site - Risk.
Cumulative upper-bound estimate of site

remedial -
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~ individual

risk per receptor from exposure to known or
suspected carcinogens shall not exceed one
in ten thousand (1x10™); and where multiple
systemic toxicants affect the same target
organ or act by the same method of toxicity,
the upper-bound estimate of hazard index
shall not exceed 1, or 10 where it is not
determined whether multiple systemic
toxicants affect the same organ.

9.3.h.- Should Uniform Risk-Based
soil or groundwater concentrations be met,
no further action shall be required with
regard to thatthose media.

9.4, Human Health-Site-Specific Risk-
Based Standard. Site-Specific Risk-Based
Standards will be determined using one or a
combination of a BHHRA as described in
subsection 8.4 of this rule or a RRA as
described in subsection 8.6 of this rule. In
establishing the remediation standard under
this section, the potential for exposure to site
contaminants under current and reasonably
anticipated future land and water use and the
application of institutional and engineering
controls shall be considered.

9.4.a. Carcinogens. For individual
known or suspected carcinogens, remedial
standards derived under subsection 9.4 shall
be established at levels which represent an
excess upper-bound lifetime risk of between
one in ten thousand to one million (1x10™ to
1x10°). If carcinogenic risk greater than
1x10°® for individual carcinogens is
considered for development of residential
remediation goals, or greater than 1 x 10°

~ for development of industrial remediation

goals, public notification shall be required as
specified in subsection 7.12 of this rule.
9.4b. Systemic toxicants. For
systemic toxicants, remedial
standards shall represent levels to which the




human population could be exposed without
appreciable risk of deleterious effect, where
the hazard quotient shall not exceed one.
Where multiple systemic toxicants affect the
same target organ or act by the same method
of toxicity, the hazard index shall not exceed
1, or 10 where it is not determined whether

multiple systemic toxicants affect the same

organ.

9.4.c. If a contaminant exhibits both
carcinogenic and noncarcinogenic effects,
then the more eenservative protective risk-
based standard (i.e., the lower of the two

values) shall be used as the remediation
standard.

9.44d. If probabilistic risk
assessment methods are used in establishing
the remedial standards or demonstrating the
acceptability of the proposed remedial
alternative,  exposure  levels  shall
approximate the 90th percentile of the
exposure distribution.

94.e. Groundwater.  Remedial
standards for groundwater - shall be -
established using the following
considerations:

9.4.e.1. Potential receptors based
on the current and reasonably anticipated
future use of groundwater;

.94.e2. '~ The potential . for
groundwater to serve as a drinking water

source, as defined in paragraph 9.3.c2 of
this rule;

9.4.e3. Site-specific sources of
contaminants;

. 9.4.e4. Natural environmental
conditions affecting the fate and transport of
confaminants, such as natural attenuation
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processes, as determined by appropriate-
scientific methods; and "

9.4.¢.5. Institutional  and

engineering controls.

9.4.f Soil.. Remedial standards for -
soil/sediments shall be established using the
following considerations:

9.4.f.1. Potential receptors based
on the current and reasonably anticipated
use of the site; '

9.4.£2. Site-specific ‘sources of

- contaminants;

9.4f£3. Natural environmental -
conditions affecting the fate and transport of
contaminants, such as natural attenuation
processes, as determined by approved
scientific methods; and

9.4.£4.
engineering controls.

Institutional  and

94.g. -The secretary shall
incorporate the equations and constants for
risk-based standards into a guidance
document, along with other relevant
information for establishing and applying
such standards to specific sites. The -

guidance document shall be revised from -

time to time as needed to incorporate
scientific = advancements and new or
alternative risk assessment and methods.
The - guidance document, any subsequent
revisions, and any altermative risk
assessment methods proposed by an
applicant will be reviewed by independent.
scientists recognized as experts in relevant
risk assessment disciplines. The secretary
shall incorporate as appropriate the

~ comments of scientific. reviewers into the -

guidance document or decisions regarding




risk-based standards or methods. These
services will be contracted through
arrangements made by the secretary with a

nonprofit organization governed by a board .

of directors representing the diverse interests
of West Virginia.

9.5. Ecological -- De Minimis Screening

Evaluation. This standard sets forth
uniform, pre-approved methodologies,
exposure assumptions, and other input
variables needed to evaluate whether
complete exposure pathways exist for
aquatic and terrestrial ecological receptors

of concern. The secretary recognizes that 3

there may be instances where the pre-
established input variables may not be
~applicable to a site, and thus will allow for
site-specific variables to indicate whether an
ecological risk assessment is needed.

9.5.a. Typical parameters that shall
be considered when evaluating whether or
not to perform an ecological risk assessment
include but are niot limited to the following:

9.5.a.1. Evaluate whether a
complete exposure pathway exists. If no
complete exposure pathway exists because
either the contamination is restricted in

movement or there are no ecological
receptors of concern, then no ecological risk .

exists (e.g., if the majority of the site is

paved with roads and buildings, no pathway

exists);

9.5.a2. Some sites may be
screened out and not require evaluation
given their size, estimated risk to ecological
receptors, or lack of valued ecological

receptors,  including  threatened  or
endangered species;

9.5.a.3. Local conditions should
be considered for assessing whether a site is
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degrading an aquatic envifronment. In cases.
where the site does not present an ecological
risk over and above "local conditions" and

. further release .of contaminants  into the

aquatic environment has been stopped, there -
will not be a need for further evaluation;

9.5.a4. Define what level of-
ecological resource is considered valued; .
and .

9.5.a.5. If for each contaminated
media;, harm is readily apparent and a
condition of no significant risk of harm to
the site biota and habitats clearly does not
exist, further ecological risk characterization
would be redundant and is not required. The

-applicant can then proceed directly to the

remedy evaluation.

9.5.b. The following are conditions
which may be considered' indicators of the
need for an ecological risk assessment:

9.5b.1. Stressors have migrated
off-site and become widely distributed in the
environment;

9.5b.2. Wildlife or ecological
resources of concern are.exposed or have
potential for significant exposure to stressors
from a site, either on or off-site;

9.5.b.3. Remediation of stressors
at a site has the potential to expose
ecological resources of concern to impacts;

9.5b4. A potential exists for
indirect or cumulative impacts fo
ecosystems of concern;

9.5.b.5. Rare or sensitive species
of concern are potentially impacted;

9.5.b.6. Adverse ecological
effects have been observed in an otherwise
high quality habitat; and




9.5b.7. Projected land wuse
involves sensitive ecosystems.

- 95.c. - . Should the: ecological
screening evaluation indicate no complete
exposure pathways exist or other conditions
specified in subdivision 9.5.a. of this rule or
the Screening Ecological Evaluation
Guidance are met, no further action shall be
required and the Certificate of Completion
can be issued.

9.6.  Ecological-Uniform Ecological
Evaluation. The Uniform Ecological
Evaluation establishes benchmark levels that
do not present a significant risk to potential
ecological receptors. If during initial
screening, these standards are found to be
met, no remedial action or further
characterization is required and the site is
eligible for issuance of a Certificate of
Completion by the secretary or by a
Licensed Remediation Specialist. If at any
time during characterization or remedial
action the site is shown to meet the Uniform
Ecological Evaluation, no further action is
required and the Certificate of Completion
can be issued. If site contaminants exceed
benchmark criteria, the applicant can
propose remediation goals protective of
ecological receptors of concern. If the
applicant chooses to remediate to

benchmark levels, the following shall be
used:

0.6.a. Uniform Standards for
Soils/Sediments. The Uniform Standards
for surface (<2 4 ft. depth) soils shall be the

highest higher of the following numerical
values:

9.6.a.1. Benchmarks for relevant
ecological receptors that consider direct
contact exposures, as presented in division
guidance documents; or
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.as presented in division

9.6.2.2. . Natural = or
aAnthropogenic background levels for each

- constituent as determined by sampling and. -

statistical  analyses completed using

secretary approved methods and/or data
sources.

9.6.b. Uniform Standards for
Surface Water. The Uniform standards for
surface water shall be the highest of the
following numerical value:

9.6b.1. Federal Ambient or
State Water Quality Criteria; -

9.6.b.2. For those contaminants
where a Federal or State Water Quality
Criteria has not been established, applicable
NOAEL (No Observable Adverse Effect
Level) or LOAEL (Lowest Observable
Adverse Effect Level) values will be used,

guidance
documents; or

9.6.b.3. Natural or
aAnthropogenic background levels for each
constituent as determined by sampling and
statistical ~ analyses completed using

secretary-approved 'methods and/or data
sources. :

9.6.c. Uniform :Standards for
Groundwater. Where groundwater is
expected to impact surface water bodies of
concern, the Uniform standards for
groundwater shall be the highest of the
following numerical value:

9.6.c.1. Federal Ambient or |
State Water Quality Criteria;

9.6.c.2. For those contaminants
where a Federal or State Water Quality
Criteria has not been established, applicable




NOAEL (No Observable Adverse Effect
Level) or LOAEL (Lowest Observable
Adverse Effect Level) values will be used,

as presented - in d1v131on guidance -
documents; or
9.6.c.3. Anfhxopogenjc

background levels for each constituent as
determined by sampling and statistical
analyses completed using secretary-
approved methods and/or data sources.

9.7. Ecological-Site-Specific Risk—
Based Standard. Site-Specific Risk-Based
Standards shall be developed using the

procedures and factors established by this
section.

9.7.a. In establishing . the
remediation standard under this section, the
potential for exposure of ecological
receptors of concern to site contaminants
under current and reasonably anticipated
future land and water use and the application
of institutional and engineering controls
shall be considered.

9.7b. For individual toxicants,
remedial standards shall represent levels to
which  sensitive (i.e., threatened or
endangered) ecological population(s) could
be. exposed without appreciable risk of
deleterious effect, where the hazard index
shall not exceed one. For non-sensitive
ecological receptors, a weight-of-evidence
approach shall be wused to establish
acceptable remedial standards.

9.7.c. If oprobabilistic risk
assessment methods are used in establishing

the remedial standards or demonstrating the .

acceptability of the proposed remedial
alternative, exposure  levels  shall
approximate the 90th percentile of the
exposure distribution.
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_ scientific

9.7.d. Remedial standards for soil,
sediment, surface water, or groundwater
shall be established using the followmg
considerations:

9.7.d.1. Potential receptors of
concern based on the current and reasonably
anticipated use of the site;

9.7.4.2. Site-specific sources of
contaminants;

9.7.d.3. Natural environmental
conditions affecting the fate and transport of
contaminants, such as natural attenuation
processes, as determined by approved
scientific methods; and

9.7.d.4. Institutional  and

~ engineering controls.

9.7.e. The secretary  shall
incorporate the equations and constants into
a guidance document, along with other
relevant information for establishing and
applying such standards to specific sites.
The guidance document shall be revised
from time to time as needed to incorporate
advancements and new or
alternative risk assessment methods. The
guidance document, any subsequent
revisions, and any alternative risk
assessment methods proposed by an
applicant will be reviewed by independent
scientists fecognized as experts in relevant
risk assessment disciplines. The department
shall incorporate as appropriate the
comments of scientific reviewers into the
guidance document. These services will be
contracted through arrangements made by
the secretary with a nonprofit organization
governed by a board of secretaries
representing diverse interests of West
Virginia.




9.8. Remediation measures. Any of the
remediation standards may be attained
through one or more remediation activities
that can include -treatment, removal,
engineering or institutional controls, and
patural attenuation and including, but not

limited to, innovative or other demonstrated
measures.

9.8.a. Remedy evaluation. In
selecting a remedial action from among
alternatives that achieve the goal of cost
effective protection of human health and the
environment, the following factors shall be
balanced ensuring that no single factor
predominates over the others. The remedy
that protects human health and the
environment shall be selected using the
following criteria:

9.8.a.1. The effectiveness of the

remedy in protecting human health and the
environment;

9.8.a2. The reliability of the
remedial action in achieving the standards
over the long term;

9.8.a.3. Short-term risks to the
affected community, those engaged in the
remedial action effort, and to the
environment posed by the implementation of
the remedial action;

9.8.a.4. The acceptability of the
remedial action to the affected community;

9.8.a5. The implementability
and technical practicability of the remedial
action from an engineering perspective;

9.8.a.6. Meets protectiveness
goal at lowest cost; and
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9.8.a.7. Considers net
environmental benefits of the remedial
action.

9.9. Natural Attenuation. Any person
may request that the secretary ,approve a
remediation plan based upon mnatural
processes of degradation and attenuation of
contaminants. A request submitted to the
secretary under this paragraph shall include
a description of site-specific conditions,
including  written  documentation  of
projected  groundwater use in the
contaminated area based on current state or
local government planning efforts; *the
technical basis for the request; and any other
information requested by the secretary to
thoroughly evaluate the request. In addition,
the person making the request must
demonstrate to the satisfaction of the
secretary:

9.9.a. That the contaminant has the
capacity to degrade or attenuate under the
site-specific conditions;

9.9b. That the contaminant area,
such as a groundwater plume or soil volume,
is not increasing in size; or, because of
natural attenuation processes, that the rate of
contaminant degradation - is demonstrably
more rapid than the rate of contaminant
migration; and that all sources of
contamination and free product have been
controlled or removed where practicable;

9.9.c. That the time and direction of
contaminant travel can be predicted with
reasonable certainty;

9.9.d. That contaminant migration
will not result in any violation of applicable
groundwater standards at any existing or
reasonably foreseeable receptor;



99.e. If the contaminants have
migrated onto adjacent properties, the owner
must demonstrate that:

9.9..1. Such properties are
served by an existing public water supply
system dependent on surface waters or
hydraulically isolated groundwater, or

99.e2. The owners of such
properties have consented in writing to
allow contaminant migration onto their
property.

9.9.f. That, if the contaminant plume
is expected to intercept surface waters, the
groundwater  discharge  beyond  the
sediment/water interface will not possess
contaminant concentrations that would result

. in violations of standards for surface waters
contained in 46 CSR 1;

9.9.g. That the person making the
request will put in place a groundwater
monitoring program sufficient to track the
degradation and attenuation of contaminants
and contaminant by-products within and
down-gradient of the plume and to detect
contaminants and contaminant by-products
prior to their reaching any existing or
foreseeable receptor.  Such monitoring
program shall provide for placing one or
more monitoring wells at least one year’s
time of travel upgradient of the receptor, and
at least one monitoring well shall be placed
at a location no farther away from the
leading edge of the contaminated
groundwater at the site than such

contamiination is likely to travel in five
years;

99h. That all necessary access
agreements needed to monitor groundwater
quality pursuant to subdivision 9.9.g. of this
section have been or can be obtained; and
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9.9j. That the proposed corrective
action plan would be consistent with all
other environmental laws.

§60-3-10. Work Plan.

10.1. Submittal of Work Plans. The
applicant, or the applicant's licensed
remediation specialist or contractor, shall
submit to the secretary the appropriate work
plans and reports as required by the parties'
voluntary remediation agreement.

10.2. Action on Work Plans.

10.2.a. The secretary may,
based wupon accuracy, quality, and
completeness, either approve or disapprove
a work plan or report submitted from the
applicant or the applicant's licensed
remediation specialist or contractor.

10.2.b. If the secretary
disapproves a work plan or report, the
secretary must, within 5 days of its
disapproval, notify the applicant in writing
that its work plan or report has been
disapproved.  Such written notice shall
include a list specifying the reasons that the
work plan or report was disapproved, and
shall specify all additional information
needed for the work plan or report to obtain
approval. '

10.2.c. If the secretary
disapproves a work plan or report as
submitted, the applicant must resubmit the
work plan or report or terminate the

agreement pursuant to W. Va. Code §22-
22-9. ~

10.3.

Timing of Submittal and
Review. :

10.3.a. The secretary shall




either approve or disapprove all work plans
and reports within 30 days of receipt or
within a shorter period if specified in the
parties' voluntary remediation agreement.
Any such action taken on a work plan or
report must be confirmed in writing and
received by the applicant within the 30-day
period or within such shorter period
specified in the parties' voluntary
remediation agreement. An extension of
time for approval or disapproval of work
plans or report may be mutually agreed to
between the applicant and the secretary. If
an extension of time is mutually agreed to

by the secretary and applicant, it must be
confirmed in writing.

10.3.b. If work plans or
reports are resubmitted, the secretary shall
approve or disapprove the resubmitted work
plans or reports within 30 days of receipt or
within such shorter period specified in the
parties' voluntary remediation agreement.
Any action taken on resubmitted work plans
or reports must be confirmed in writing and
received by the applicant within the 30-day
period for acting on a resubmitted
application, or within such shorter time
specified in the parties’ voluntary
remediation agreement. An extension of
time or action on resubmitted work plans or
reports may be mutually agreed to between
the applicant and the secretary. If an
extension of time is mutually agreed to by
the secretary and applicant, it must be
confirmed in writing. If resubmitted work
plans or reports are not approved by the
secretary, then the secretary and the
applicant may mutually agree, in writing, to
a schedule for additional review of the
resubmitted work plans or reports.

103.c. If work plans or
reports are not approved or disapproved
within 30 days of receipt by the secretary or
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within such shorter time specified in the
parties' voluntary remediation agreement, or
if resubmitted work plans or reports are not

approved or disapproved within 30 days of -

receipt by the secretary or within such
shorter time specified in the parties'
voluntary remediation agreement, then the
work plans or reports will be deemed
approved unless such work plans or reports
are determined to be materially inaccurate.

10.4. Notice. Any notice required to
be given under the provisions of this section
must be in writing and sent via United States
certified mail, or as specified in the parties' -
voluntary remediation agreement. Notice is
complete upon receipt. '

10.5. Completeness and Quality of
Work Plans. In reviewing work plans for
quality and completeness, the secretary may
require such work plans to include each of
the following: '

~ 10.5.a. Documentation of the
investigation conducted. by the applicant in
preparing the work plan;

10.5b. A description of
assessments and other work, if any, to be
performed by the applicant to further
determine the nature and extent of the actual
or threatened release;

10.5.c. A description of risk
assessments, if any, to be conducted.to show
the appropriateness of the proposed remedy
for the site;

10.5.d. A statement of work
to be conducted to accomplish the proposed

remediation in accordance with the risk

protocol and remediation  standards
established under sections 8 and 9 of this
rule, and a schedule for the implementation -
of all tasks set forth in the proposed




statement of work;

10.5.e.
verification sampling plan to determine the
adequacy of the remediation; and

10.5.£. Othér necessary
supporting plans or information as deemed

appropriate by the party conducting the
remediation.

§60-3-11. Final Report.

11.1.  This rule sets forth the
requirements for the submittal and: contents
of the Final Report for a : voluntary
remediation program. The Final Report may
be prepared and submitted when all

applicable standards developed for the site
have been met.

11.2. Sites may be subdivided for
the purpose of preparing Final Reports.

11.3. The Final Report shall include

" all data and information needed to document
and verify that all applicable standards have
been met and that all activities specified in

the Voluntary Remediation Agreement have

been completed. Supporting documentation,
such as sample collection records, field
monitoring data, laboratory reports, relevant
correspondence, and permits, should be
placed in one or more appendices to the
Final Report. The use of maps, drawings,
photographs, tables, and other aids to

visnalization and data presentation is
encouraged.

11.4. Earlier reports, plans, and/or
other relevant documents may be
incorporated into the Final Report by
reference if these items previously have
been submitted to the Division. In such
cases a complete bibliographic reference

The applicant's |
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remediation specialist.

‘shall be provided for each document being

incorporated by reference.

11.5. The names, addresses, -
telephone  numbers, and  facsimile
transmission numbers shall be provided for
the current owners and operators of the site,
the owners and/or operators conducting the
remediation (if different), and the licensed
remediation specialist. Individual names
and titles for management contacts for each
listed firm or organization also shall be
provided.

11.6. The site location shall be
clearly identified by providing the street
address, legal description (including lot and
block numbers), and a site location map.

11.7. Ongoing work, such as site

_cover or treatment system operation and

maintenance or groundwater or surface
water monitoring, shall be described. This
shall include descriptions of planned
activities and schedules.

11.8. If institutional controls, such
as deed restrictions or Land Use Covenants,
are part of the remediation program, copies
of appropriate documents to be recorded
shall be appended to the Final Report. A
site map showing the area(s) subject to
insti_tutional controls shall be provided.

11.9. The completeness and
accuracy of the Final Report shall be
certified, in writing, by .an authorized agent
of the applicant and by the licensed

The form of this
certification shall be as follows:

I hereby certify that the information
presented in this report is, to the best of my
knowledge and belief, true, accurate, and
complete having been prepared under a




system and organization designed to
produce true, accurate, and complete
information.

If the authorized agent and the licensed

"remediation specialist are the same, a single
signature will be sufficient.

§60-3-12. Certificate of Completion.
12.1. Completion of Remediation.

12.1.a A voluntary
remediation is complete when a site meets
applicable. standards and all work has been
completed as contemplated in the voluntary
remediation agreement.

12.1.b. When a site meets
applicable standards and all work required
by the voluntary remediation agreement to
meet applicable standards has been
completed, the licensed remediation
specialist shall issue a final report to the
applicant. Such report shall explain how the
compliance with the requirements of the

voluntary remediation agreement has been
demonstrated.

12.1.c. The applicant to
whom a final report has been issued may do
either of the following:

12.1.c.1. Reque:s’c~ a
certificate of completion from the secretary,

as provided in subsection 12.2 of this rule;
or

12.1.c.2. Request a
certificate of completion from the licensed
remediation specialist, when applicable, as
provided in subsection 12.4 of this rule.

12.2. Issuance of Certificate of
Completion by the secretary.

47

12.2.a. Upon receiving the
request provided in paragraph 12.1.c.1 of
this rule, the secretary must evaluate the
final report provided by the applicant, and
determine, within sixty days, whether the -
final report was properly issued by the
licensed remediation specialist. =~ When
reviewing a final report, the sécretary shall
only consider whether:

12.2.a.1.  The site
meets applicable standards for those areas of
the site and for those contaminants identified
in the voluntary remediation agreement; and

12.2.22. The
applicant has complied with the voluntary
remediation agreement and any approved
work plans for the site.

12.2.b. If the secretary
agrees that the final report was properly
issued, a certificate of completion shall be
issued by the secretary within 60 days of
receipt of a request for a certificate of
completion from the applicant.

12.2.c. If the secretary does
not agree that the final report was properly
issued, he must promptly provide written
notification to the applicant stating in detail
the reasons why the report was not deemed

-properly issued and indicating the further

action that must be taken to allow the
certificate to be issued. Upon receipt of
such notification, the applicant may:

12.2.c.1. Instruct the
licensed remediation specialist to take the
further action identified by the secretary;

12.2.c.2.- Appeal the
secretary’s decision to the Environmental
Quality Board in accordance with the
provisions of W. Va. Code §22B-1-7; or




12.2.c.3. Terminate
the voluntary remediation agreement.

12.3. Contents of the Certificate of

Completion.

12.3.a.

completion shall attach or incorporate the
following:

12.3.a.1. A
description of the site to which the
certificate of completion pertains;

12.3.a.2. | A
description of the contaminants for which
applicable standards are met at the site;

12.3.a.3.
voluntary remediation

The
agreement under

which the site was remediated and/or .

evaluated;

12.3.a4. The final
report of the licensed remediation specialist;
and

12.3.a.5. Any Land
Use or deed restriction imposed for purposes
of meeting applicable standards including,
where applicable, a description of any
institutional or = engineering  controls
employed at the site for purposes of meeting
applicable standards.

. 12.3b. The certificate of
completion shall provide that:

12.3.b.1. The site that
is described in the certificate of completion
meets the applicable standards as provided
in section 6 of this rule;

12.3b.2. The

The certificate of

48

applicant and the persons identified in
section 18 of the Act (1) are relieved of
liability to the state for the release that

- caused the contamination that was the
. subject of the voluntary remediation, and the

state shall not institute any civil, criminal or
administrative action arising from the
release and resulting contamination, as long
as the site continues to meet applicable
standards in effect at the time the certificate
was issued; and (2) shall not be subject to
citizen suits or contribution actions with

- regard to the contamination that was the

subject of the
agreement;

voluntary remediation

12.3.b.3. Where the
agreement imposes an obligation that
continues beyond the effective date of the
certificate and such obligations are no longer
satisfied with the result that the applicable
standards approved for the site are no longer
being met, or continued compliance with the
applicable standard is threatened, the
secretary shall initiate action to insure the
site is brought into compliance in
accordance with section 14 of this rule to
rescind the covenant contained in this
certificate as it would apply to the then
current owner or operators of the site and
their successors and assigns;

- 12.3b.4. Except as
provided in paragraph 12.3.b.3 of this rule, a
certificate of completion may be revoked or,
in lieu thereof, further remediation may be
required of any site described in the
certificate of completion only where the
secretary has determined that a reopener has
been triggered in accordance with section
16. Where a certificate is revoked under this
provision, it shall be revoked only as to the
then current owner or operator of the site,
their successors and assigns except in the
case where fraud was committed in




demonstrating attainment at the site as
provided in subdivision 16.1.a of this rule.
In this latter case, the certificate is revoked
as it would apply to any person; and

12.3b.5. The duties
and benefits of the certificate of completion
are transferable to successors and assigns of
the applicant, subject to the obligations of
any land use covenant referred to in the
certificate of completion.

123.c. The certificate of
completion contained in Appendix 60-3C
60-4C meets the requirements of this
section. Additional provisions and
modifications which differ from the form in
Appendix  60-3C60-4C but which are
consistent with this rule may be agreed to by
the applicant and the secretary.

12.4. Certificates of Completion
Issued by Licensed Remediation Specialists.

12.4.a. A licensed
remediation specialist may issue a certificate
of completion for any site that complies with

the de minimus standards set forth in -

subsections 9.2 and 9.5 of this rule, provided
that a final report is issued and the secretary
is given notice of the licensed remediation
specialist’s intention to issue a certificate of
completion for the site.

12.4.b. A certificate of
completion issued by a licensed remediation

specialist shall comply with subsection 12.3
of this rule.

12.4.c. The secretary may
object to the issuance of a certificate of
completion by a licensed remediation
specialist within 30 days of receipt of notice
of the certificate’s issuance, as provided in
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subdivision 12.4.a. of this rule. If the
secretary objects to issuance of the
certificate, the applicant may take any of the
actions allowed under subdivision 12.2.c." of
this rule. If the secretary fails to object
within the 30 day period, the licensed
remediation specialist may issue the
certificate of completion. '

12.5. Effective Date.

12.5.a. A certificate of
completion issued by the secretary shall
become effective when signed by the
secretary or, where applicable; upon the
filing of any land use covenant required by
the certificate, whichever shall last occur.

12.5b. A certificate of
completion issued by a licensed remediation
specialist shall become effective when
signed by the licensed remediation specialist
after notice to the secretary in accordance
with subsection 12.4 of this rule, or, where
applicable, upon the filing of any land use
covenant required by the certificate,

whichever shall last occur.

13.2.a—A—reference—to—the
p = Y ry s 2y T TWwiwviv
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§60-3-13. Land Use Covenants.

13.1. Any limitation on the use of a
property that is required in order to meet
applicable environmental standards shall be
contained in a land use covenant. Such use
restrictions . may _ include  prohibiting




residential development of some or all of the

site, or requiring maintenance of engineering
or institutional confrols.

13.2. A land use covenant shall:

(1) State that the instrument
is an environmental covenant executed
pursuant to the Uniform Environmental
Covenants Act, W. Va. Code § 22-22B-1 et
seq.;

(2) Contain a legally
sufficient description of the real property
subiject o the covenant;

(3) Describe the activity and
use limitations on the real property;

(4) Identify everv owner of
record of a fee interest in the

Propes ty;

(5) Identify every holder of
the land use covenant within the meaning of
W. Va. Code § 22-22B-2;

(6) Provide a brief narrative
description of the contamination and

(8) Contdin a provision that
the applicant, and his assigns and
successors, are relieved of all civil liability -
to the state for the release of contaminants
and remediation activities, as long as the
property meets applicable standards in effect
at the time the covenant was issued;

(9) Identify the name and
location of any administrative record for the
work performed under the Act at the real
property subject to the covenant;

(10) Grant access to the
property for purposes of implementation or
enforcement of the covenant;

(11) Contain the notarized
signature(s) of the agency, every holder and,
unless waived by the agency, every owner of
the fee simple of the real property subject to
the covenant; ' ’

13.3. The applicant for participation
in the remediation program shall cause the
land use covenant to be recorded in the deed
book of each county in which any portion of
the site is located and shall provide a

remedy; including the contaminants of
concern, the pathways of exposure, limits on
exposure and the location and extent of the

certified copy of the recorded covenant to
the Secretary and to each of the parties
named in section 3-5 of this rule.

contamination and state whether residential
or non-residential . exposure assumptions
were ised to comply with a site-specific

13.4. The land use covenant form
contained in Appendix 60-3D meets the

remediation standard;

(7) Provide requirements for notice

requirements. of this s_ection. Additional
provisions or modifications that are not
inconsistent with this rule, the Voluntary

within 10 days following transfer of

Remediation and Redevelopment Act or the

a_specified interest in, or concerning Uniform Fnvironmental Covenants Act may
proposed changes in use of, be agreed to by the holders and the

applications for building permits for,
or proposals for any site work
affecting the contamination on, the
property subject to the covenant;
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secretary.

13.5. A copy of a land use covenant
shall be provided by the persons required,




and in the manner required, by the agency
to.

(1) Each vperson that signed
the covenant;

(2) Each person holding a
recorded interest in the real property subject
to the covenant;

(3) Each person in possession
of the real property subject to the covenant;

(4) Each municipality or
other unit of local government in which real
property subiject to the covenant is located;
and

‘ (5) Any other person the
agency requires.

13.6. The validity of a covenant is
not affected by failure to provide a copy of

the covenant as required under section 13.5
if this rule.

13.7 The duration, amendment and
termination of a land use covenant shall be
governed by the provisions regarding
environmental covenants set forth in the
Uniform. Environmental Covenants Act, W.
Va. Code § 22-22B-1 et seq.

§60-3-14 Procedure where Certificate of

Completion or Land Use Covenant is
Violated.

14.1. If at any time the secretary
determines that an obligation imposed by the
certificate of completion or by any land use
covenant issued pursuant to the Act is not
" being satisfied with the result that the
remediation standard approved for the site is
no longer being met, or continued
compliance with the remediation standard is
threatened, the secretary shall issue notice of
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such determination by providing written
notice through certified/registered mail to
the current owner or operator of the site.
Such notice shall identify the obligations
that are not being satisfied and the

appropriate corrective action that must be
taken.

14.2. Any person aggrieved by the
secretary’s determination under subsection
14.1 of this rule may appeal such ruling to
the Environmental Quality Board in
accordance with the provisions of W. Va.
Code §22B-1-7.

14.3. The covenant set forth in the
certificate of completion and the provisions
regarding relief from liability in any land
use covenant shall no longer apply to the
current owner or operator of the site and
their~ successors and assigns upon the
expiration of 60 days from the date of
issuance of notice as provided in subsection
14.1 of this rule, or 60 days from issuance of
a final order of the Environmental Quality
Board affirming the action of the secretary
where an appeal is taken as provided in
subsection 14.2 of this rule, unless prior to
such time the current owner or operator
takes action to assure that all obligations
imposed by the Certificate are satisfied.

§60-3-15 Loans
Revolving Fund.

from Brownfields

15.1. Loan Applications.

15.1.a.  Any person who
satisfies the criteria set forth in subsection
3.2 of this rule may apply, after conferring
with the secretary as provided in W. Va.
Code §22-22-5(a), to the secretary for a loan
to perform a site assessment at a brownfield
site. The application shall be on a form
prescribed by the secretary which, at a




minimum, shall require the following
information:

15.1.a.1.
Name of applicant and business;

15.1.a.2.
Name of current owner(s) of record of the

property;

15.1.a.3.
Size and location of property:;

15.1.a4.
Description of past and current uses of
property;

15.1.a.5.
. Nature of contamination; and

15.1.a.6.
. Financial capability of applicant.

15.1.b. The secretary shall
act upon a completed application within 60
days of receiving it. The secretary may
approve the application, reject the
application, or accept the application subject
to correction. The applicant shall be given a
reasonable amount of time to make
corrections specified by the secretary.

15.1.c. Each loan shall be
memorialized in a written document that
identifies the amount of the loan, the interest
rate, and the repayment schedule.

15.2. Qualifying Activities:

15.2.a. Money may be
loaned to an applicant from the Revolving
Fund for the site assessment of a brownfield
property; or

15.2.0. Money may be

53

loaned to an applicant from the Revolving
Fund for activities at brownfield sites other
than site assessments to the extent monies
are appropriated to, or received by, the
Revolving Fund for purposes other than site
assessments. ‘

15.3. Loan Conditions.

15.3.a. The secretary shall -
require periodic reports from each applicant
of all expenditures of funds loaned to the
applicant from the Brownfield Revolving
Fund;

15.3)b. Where the applicant
is the owner of the property upon which the
site assessment is to be performed, the
secretary shall require a deed of trust to be
executed or any other collateral of equal or
greater value to secure the loan; and

15.3.c. Where the applicant
is not the owner of the property upon which
the site assessment is to be performed, the
secretary shall require appropriate collateral
to secure the loan, except where the

applicant is a development authority or other
public entity.

15.4. Repayment.

15.4.a Loans shall be repaid
at a rate of interest determined by the
secretary at the time the application is
approved. The loans shall be low interest.
For a public entity, the interest rate shall be
from 0% to 3%. For a private entity the
interest rate shall be the prime rate less three
percent; and

15.4.b. Loans shall be repaid
in equal installments over a period of no

longer than 10 years, as allowed by the
secretary.




§60-3-16. Reopener Provisions.

16.1.v A voluntélry remediation

agreement shall be reopened in accordance

with the procedures set forth in this section
upon a determination by the secretary that

one or more of the following conditions has
occurred:

16.1.a. Fraud was committed
in demonstrating attainment at the site with
regard to a standard set forth in the
voluntary remediation agreement or in these

rules that resulted in avoiding the need for

further remediation at the site;

16.1.b. New information
confirms the existence of an area of
previously unknown contamination which
contains contaminants that have been shown
to exceed the standards applied to the
previous remediation at the site;

16.1.c. The level of risk is
increased  significantly beyond  the
established level of protection at the site due
to substantial changes in
conditions, such as, a change in land use, or
new information is obtained about a
contaminant associated with the site which

revises exposure assumptions beyond the
acceptable range:

16.1.c.1. This
condition applies only where the level of

risk is increased by a factor of at least five or

the _hazard index exceeds 1, or 10 where it is
not determined whether multiple systemic
toxicants affect the same organ.

- 16.1.d. The release that 1s

addressed by the voluntary remediation
- agreement occurred after July 1, 1996, on a
site not used for industrial activity prior to
that date and (1) the remedy relied, in whole

- eXposure

' Environmental Quality Board
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or in part, upon institutional or engineering
_-controls instead of treatment or removal of

contamination; and (2) treatment, removal or
destruction has become technically and
economically practicable; or

16.1.e. The remediation
method failed to meet the remediation
standard or combination of standards
identified in the voluntary remediation
agreement or these rules.

16.2. If at any time the secretary
determines that one of the reopener
conditions in subsection 16.1 has been
triggered, the secretary shall issue notice of
such determination by providing written
notice through certified/registered mail to
the initial remediator and the current

. occupant, and any other person who has

asked to be notified of any actions regarding
the site.

16.3. Any person aggrieved by the
secretary’s determination under subsection
16.2, may appeal such ruling to the
Environmental Quality Board in accordance
with the provisions of W. Va. Code §22B-
1-7.

- 16.4. The Certificate of Completion
previously issued for the site shall become

- null and void upon the expiration of 60 days

from the date of issuance of notice as
provided in subsection 16.1 or 60 days from
issuance of a final order of the

where an appeal is taken as provided in
subsection 16.2, unless prior to such time at
least one of the following occurs:

16.4.a. Where the initial
remediator seeks to maintain the certificate
of completion then in effect, the initial
remediator shall:




16.4.a.1. Enter into
an agreement with the secretary to reopen
and revise the voluntary agreement to the
extent necessary to return the site to its
previously agreed to state of remediation; or

164.22. Agree to
reopen and revise the voluntary agreement
to the extent necessary to achieve an
alternative  appropriate  standard  as
determined by the secretary;

16.4b. Where some person
other than the initial remediator seeks to
maintain the certificate of completion then
in effect, such person shall:

16.4.b.1. Enter into a
voluntary agreement with the secretary in
accordance with the requirements of these
rules which contains such provisions as are
necessary to assure that the property meets
the state of remediation previously agreed to
or another appropriate standard as
determined by the secretary.

§60-3-17. - Appeals of Rulings of the
Secretary.

17.1. If at any time the secretary

. determines that an obligation imposed by the -

certificate of completion or by any land use
_ covenant issued pursuant to the Act is not
being satisfled, with the result that the
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remediation standard approved for the site is
no longer being met, or continued
compliance with the remediation standard is
threatened, the secretary shall issue notice of
such determination by providing written
notice through certified/registered mail to
the current owner or operator of the site.
Such notice shall identify the obligations
that are not being satisfied and the

appropriate corrective action that must be
taken.

17.2. Any person aggrieved by the
secretary’s determination under subsection
17.1 of this rule may appeal such ruling to.
the Environmental Quality Board in -
accordance with the provisions of W. Va.
Code §22B-1-7.

17.3. The covenant set forth in the
certificate of completion and the provisions
regarding relief from liability in any land
use covenant shall no longer apply to the
current owner or operator of the site and
their successors and assigns upon the
expiration of 60 days from the date of
issuance of notice as provided in subsection
17.1 of this rule, or 60 days from issuance of
a final order of the Environmental Quality
Board affirming the action of the secretary
where an appeal is taken as provided in
subsection 17.2 of this rule, unless prior to
such time the current owner or operator
takes action to assure that all obligations
imposed by the Certificate are satisfied.




APPENDIX 60-3A

WEST VIRGINIA VOLUNTARY REMEDIATION AGREEMENT FOR
NO FURTHER ACTION INVESTIGATION ACTIVITIES

[For Brownfields and Non-Brownfields Sites]
L INTRODUCTION

1. The West Virginia Department of Environmental Protection (WVDEP), by its
Secretary seeretary, ahd (“applicant”) hereby enter into this Voluntary
Remediation Agreement (“Agreement”), pursuant to the Voluntary Remediation and
Redevelopment Act, W.Va. Code §22-22-1 et seq. (the “Act”), for the purpose of investigating
and, if warranted, remediating the property that is the subject of this Agreement (“the site”).

II. JURISDICTION

2. This Agreement is entered into by and between the WVDEP, by its Secretary
seeretary, and , applicant, pursuant to W.Va. Code §22-22-7.

3. The Parties agree to the following terms and conditions as satisfying the requirements
of the Act for the investigation and remediation of the site. The applicant reserves all rights it
may have under common law, the West Virginia Code and federal statutes to seek contribution
or indemnity. The WVDEP reserves all rights it may have under common law, the West
Virginia Code and federal statutes to seek contribution or indemnity from persons other than the
applicant and those persons identified in W. Va. Code §22-22-18.

4. By entering into this Agreement, the applicant neither admits nor denies liability.

- L. STATEMENT OF ELIGIBILITY

5. The Secretary seeretary has determined that the application submitted by applicant is
complete and that applicant is eligible to participate in the voluntary remediation program [Add
for brownfields locations: and that the site qualifies as a brownfields site]. However, neither the
Secretary’s seeretary’s determination of eligibility nor the entry into this Agreement precludes
any finding by the Secretary secretary at a later date that the site poses an imminent and
substantial threat to human health or the environment within the meaning of W.Va. Code §22-
22-7(d). In addition, if it is determined that applicant withheld or misrepresented information

that would be relevant to the applicant’s eligibility, the Secretary seeretary may withdraw from
this Agreement.
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IV. PARTIES BOUND

6. This Agreement shall apply to and be binding upon the applicant its officers,
secretaries, principals, employees, agents, successors, subsidiaries and assigns and upon
WVDEP, its employees, agents and successors. The signatories to this Agreement cert1fy that
they are fully authorized to execute and legally bind the parties they represent.

7. The applicant shall provide a copy of this Agreement fo any subsequent owners or
successors before ownership rights are transferred.

V. DEFINITIONS
8. “Day” or “calendar day” means the 24-hour period between 12:00 AM. - 12:00 A.M.

9. “No further action” means a site is eligible to receive a Certificate of Completion on

the basis of site assessment sampling or sampling data developed under a Voluntary Remediation
Agreement which demonstrates that the site meets applicable standards.

4 10. “Rules” means those rules adopted by the Secretary seeretary of the Department of
Environmental Protection pursuant to the Voluntary Remediation and Redevelopment Act, W.
Va. Code §22-22-1 through 22-22-21.

11. “Site” shall be used in the manner as defined by W.Va. Code §22-22-2 and. for
purposes of this Agreement means the property located in , West Virginia,
and is more particularly described in the Application for Participating in the Voluntary

Remediation Program attached and incorporated herein as Exhibit “A”. [OPTIONAL
LANGUAGE — Submitted to WVDEP and accepted by letter dated .200 .1

12. All other terms contained in this Agreement shall be used in the manner as deﬁned
by W.Va. Code §22-22-2 or the rules.

VI. STATEMENT OF PURPOSE

13. This Agreement sets forth necessary terms and conditions to satisfy the requirements
‘of the Act for the investigation and, if warranted, the remediation of the site.

14. The activities conducted by the applicant under this Agreement are subject to
approval by WVDEP as provided herein. applicant shall provide all necessary information for
the site. The activities conducted by the applicant shall be consistent with this Agreement, all
applicable laws and regulations and any appropriate guidance documents.
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VII. EVALUATION OF SITE ASSESSMENT

15. Applicant has submitted a site assessment as a part of the application. The site
assessment was accompanied by a final report prepared by - , a licensed

remediation specialist, which states that the site meets the applicable standard described in
paragraph 16 15 of this Agreement.

16. The parties agree that the applicable standard for this site, consistent with [insert cite
to rule relating to remediation standards] is as follows:

[Insert appropriate standard and, where applicable, a description of any engineering or
institutional controls for this site, as agreed upon by the Parties.]

17. The statutes and regulations for which compliance is mandated in connection with
the investigation or remediation of this site are as follows:

[Insert appropriate list of statutes and rules.]
[OPTIONAL LANGUAGE-If applicable]

(a) Air Pollution Control Act, W.Va. Code §§ 22-5-1 et seq.;

(b)  Water Pollution Control Act, W. Va. Code §§ 22-11-1 et seq.;

(c) Groundwater Protection Act, W. Va. Code §§ 22-12-1 et seq.;

(d) Hazardous Waste Management Act, W. Va. Code §§ 22-18-1 et seq;

(e Section 103(a) of Comprehensive Environmental Response, Compensation, and

' Liability Act of 1980, 42 U.S.C.A. §§ 9603(a)

® Section 304 of Emergency Planning and Community Right-To-Know Act of
1986, 42 U.S.C.A. §§ 11001 to 11050;

(g) Occupational Safety & Health Act, 29 U.S.C.A. §§ 651 to 678;

(h) Resource Conservation and Recovery Act, as amended, et. seq., 42 U.S.C.A.

- §§ 6901, et seq.; and

@) Toxic Substances Control Act, 15 U.S.C.A. §§ 2601, et seq.;

and any applicable regulation promulgated thereunder.

18. The WVDEP: has reviewed the final report and the site assessment submitted as a
part of the application to participate in the Voluntary Remediation Program and has concluded
that the site meets the applicable standard described in paragraph 16 of this Agreement. [If

applicable - include a description of the technical standards applied in evaluating the site
assessment with reference to proposed future land uses.]

19. Nothing herein shall be construed as restricting the inspection or access authority of
DEP under any law or regulation.
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VIII. RECORD PRESERVATION

20. The applicant agrees to preserve, for a minimum of three years from the effective
date of this Agreement, all documents required by this Agreement and any other documents
generated or used to prepare the documents required by this Agreement. Upon request by
WVDEP, the applicant shall make available to WVDEP such records, or copies of any such
records.

IX. RESERVATION OF RIGHTS

21. WVDEP and applicant reserve all rights and defenses they may have pursuant to any
available legal authority unless expressly waived herein.

22. Nothing herein is intended to release, discharge, or in any way affect any claims,
causes of action or demands in law or equity which the parties may have against any person,
firm, partnership or corporation, not a party to this Agreement, for any liability it may have
arising out of or relating in any way to, the generation, storage, treatment, handling,
transportation, release or disposal of any materials, hazardous substances, hazardous waste,
contaminants, or pollutants at, to, or from the site. The parties to this Agreement expressly
reserve all rights, claims, demands, and causes of action they have against any and all other

persons and entities who are not parties to this Agreement, and as to each other for matters not
covered hereby.

23. The applicant reserves the right to seek contribution, indemnity, or any other
available remedy against any person found to be responsible or liable for contributions,

indemnity, or otherwise for any amounts which have been or will be expended by the applicant
in connection with the site.

24. WVDEP acknowledges that, pursuant to W.Va. Code §22-22-18, applicant, upon
receipt of the Certificate of Completion, is not liable for claims for contribution concerning
matters addressed in the Voluntary Remediation Work Plan.

X. PUBLIC NOTIFICATION/INVOLVEMENT

25. [For brownﬁeld applicants, insert provision requiring compliance with approved—
public involvement plan, where appropriate]

XI. ADMINISTRATIVE COSTS

26. Applicant agrees to reimburse WVDEP for all of its reasonable administrative costs
associated with this Agreement in the amount of $ __within 30 days of
the effective date of this Agreement with a check made payable to the Voluntary Remediation
Fund and be mailed along with a transmittal letter stating the site name and address to the West
Virginia Department of Environmental Protection; Attention:

, West Virginia. Reimbursable costs under this provision shall be those costs for
which reimbursement is required under the rules.
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XII. [IF APPLICABLE] LAND USE COVENANTS

27. [Insert provisions describing restrictions on future use of property and attach copy of
land use covenant that is to be recorded for the site.]

XIII. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

- 28. The effective date of this Agreement shall be the date on which the applicant
receives notice that this Agreement has been signed by the Secretary seeretary of WVDEP.

29. This Agreement may be amended by mutual agreement of WVDEP and the
applicant. Amendments shall be in writing and shall be effective when the applicant receives
notice that the amendment has been signed by the Secretary seeretary of WVDEP.

30. If the Secretary seeretary determines that there is an imminent threat to the publip, he
or she may unilaterally modify or amend this Agreement.

XIV. TERMINATION AND SATISFACTION

31. Upon completion of the final report prepared by the licensed remediation specialist,
the applicant may seek a Certificate of Completion from the Secretary seeretary. Upon receipt of
a request for a Certificate of Completion, the Secretary seeretary shall determine that the site
meets applicable standards for those areas of the site and for those contaminants identified in the
voluntary remediation agreement and .that the applicant has complied with the voluntary
remediation agreement and any approved work plans for the site. Upon making this
determination, the Secretary seeretary shall issue a Certificate of Completion which conforms
substantially to Appendix 60-3C of the rule. Where a land use covenant is required by this
Agreement, such Certificate of Completion shall not become effective until it is properly filed
with the Clerk of the County Commission of the county in which the property is located.

If the Secretary seeretary determines that the certificate should not be issued because the work
required by this Agreement and any approved work plans has not been completed or because the

site does not meet applicable standards the Secretary seeretary shall initiate the procedures
relating to denial of a certificate as provided in the rules.

32. The provisions of this Agreement shall be satisfied and this Agreement shall end
when the Secretary seetetary issues the Certificate of Completion.

XV. REOPENER

33. This Agreement may be reopened upon agreement of the parties or upon occurrence

of one or more of the conditions of W.Va. Code §22-22-15 and the rules implementing that
section.

XVI. GOVERNING LAW
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34. This Agreement will ‘be goverﬁed by the laws of the State of West Virginia.

APPLICANT

Printed Name:
Title:
Date:

WEST VIRGINIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION

By:

Title:

Date:

[Include if applicant is not owner of the site and agreement calls for land use covenant:

_, as owner of the site referenced in the above Agreement
hereby acknowledges that said Agreement requires the imposition of a land use covenant and, in
consideration of the benefits accruing to the site from said Agreement, I hereby agree to the

imposition of such land use covenant and agree to cooperate in the execution and filing of such
land use covenant.

Owner Date
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APPENDIX 60-3B

WEST VIRGINIA VOLUNTARY REMEDiATION AGREEMENT FOR
- INVESTIGATION AND REMEDIATION ACTIVITIES

[For Brownfields and Non-Brownfields Sites]
1. INTRODUCTION

1. The West Virginia Department of Environmental Protection (WVDEP), by its
Secretary seeretary, and (“applicant”) hereby enter into this Voluntary
Remediation Agreement (“Agreement”), pursuant to the Voluntary Remediation and
Redevelopment Act, W.Va. Code §22-22-1 et seq. (“the Act”), for the purpose of investigating
and remediating the property that is the subject of this Agreement (“the Site site”).

II. JURISDICTION

2. This Agreement is entered into by and between the WVDEP, by its Secretary
seeretary, and , applicant, pursuant to W.Va. Code §22-22-7.

3. The Parties agree to the following terms and conditions as satisfying the requirements -
of the Act for the investigation and remediation of the site. The applicant reserves all rights it
may-have under common law, the West Virginia Code and federal statutes to seek contribution
or indemnity. The WVDEP reserves all rights it may have under common law, the West
Virginia Code and federal statutes to seek contribution or indemnity from persons other than the
applicant and those persons identified in W. Va. Code §22-22-18.

4. By entering into this Agreement, the applicant neither admits nor denies liability.
III. STATEMENT OF ELIGIBILITY

5. The Secretary seeretary has determined that the application submitted by the applicant
is complete and that applicant is eligible to participate in the voluntary remediation program.
However, neither the Secretary’s seeretary’s determination of eligibility nor the entry into this
Agreement precludes any finding by the Secretary seeretary at a later dateé that the site poses an
imminent and substantial threat to human health or the environment within the meaning of
W.Va. Code §22-22-7(d). In addition, if it is determined that applicant withheld or

misrepresented information that would be relevant to the applicant’s eligibility, the Secretary
seeretary may withdraw from this Agreement.

IV. PARTIES BOUND

6. This Agreement shall apply to and be binding upon the applicant, its officers,
secretaries, principals, employees, agents, successors, subsidiaries, and assigns and upon
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WVDEP, its employees, agents and successors. The signatories to this Agreement certify that
they are fully authorized to execute and legally bind the parties they represent. No change in
ownership, corporate, or partnership status of the applicant shall in any way alter its status or

responsibilities under this Agreement unless the applicant or WVDEP withdraws from this
Program as provide herein.

7. The applicant shall provide a copy of this Agreement to any subsequent owners or
successors before ownership rights are transferred. The applicant shall provide a copy of this
Agreement to all contractors, subcontractors, laboratories, and consultants which are retained to
conduct any work performed under this Agreement, within fourteen (14) 14 days after the

effective date of this Agreement or within fourteen (14) ¥4 days of the date of retaining their
services. '

V. DEFINITIONS
8. “Day” or “calendar day” means the 24-hour period between 12:00 AM. -12:00 AM.

9. “No further action” means a site is eligible to receive a Certificate of Completion on

the basis of site assessment sampling or sampling data developed under a Voluntary Remediation
Agreement which demonstrates that the site meets applicable standards.

10. “Rules” mean those rules adopted by the Secretary seeretary of the Department of
Environmental Protection pursuant to the Voluntary Remediation and Redevelopment Act, and

promulgated at 60 CSR 3 as the Voluntary Remediation and Redevelopment Rule. W—Va-
Code-§22-22-1-

11. “Site” shall be used in the manner as defined by W.Va. Code §22-22-2(dd) §22-22-1
and for purposes of this Agreement means the property located in , West

Virginia, and is more particularly described in the Application for Participating in the Voluntary

Remediation Program attached and incorporated herein as Exhibit “A”. [OPTIONAL
LANGUAGE - Submitted to WVDEP and accepted by letter dated . .200.1"

12. All other tefms contained in this Agreement shall be used in the manner as defined
by W.Va. Code §22-22-2 or the Rules rales.

V1. STATEMENT OF PURPOSE

13. This Agreement sets forth necessary terms and conditions to satisfy the requirements
of the Act for the investigation and remediation of the Site site.

14. The activities conducted by the applicant under this Agreement are subject to
approval by WVDEP as provided herein. Applicant shall provide all necessary information for
the Site site. The activities conducted by the applicant shall be consistent with this Agreement,
all applicable laws and regulations and any appropriate guidance documents.
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VII. WORK TO BE PERFORMED

15. All work to be performed by the applicant pursuant to this Agreement shall be under
the direction and supervision of a licensed remediation specialist. The licensed remediation
specialist may be designated by applicant as applicant’s project manager pursuant to Paragraph
33 34. Prior to the initiation of Site site work, the applicant shall notify WVDEP, in writing,
regarding the name and title of the licensed remediation specialist, if different from the licensed
remediation specialist designated in the application, and of any contractors and/or subcontractors
to be used in carrying out the terms of this Agreement.

16. Applicant shall submit a Voluntary Remediation Work Plan which when

implemented provides for the attainment of the applicable standard specified in Paragraph 18 of
this Agreement.

(OPTIONAL LAN GUAGE-If applicable)

Prior to the filing of the application and prior to the execution of this Agreement,
applicant has undertaken work at the site. The following documents have been accepted and

approved by the licensed remediation specialist in support of the requirements of the Act for the
investigation and remediation of the site:

[List of documents and reports submitted]

(OPTIONAL LANGUAGE-If applicable)

For the purposes of remediation and preparing Final Reports the Site may be divided into
separate areas, and different human health and ecological remediation standards; e.g.. De
Minimis, Uniform Risk-Based, Site-Specific Risk-Based, may be utilized for these individual
areas. Applicant currently contemplates that the Site will be subdivided into the following areas:

[Descrintion of the subdivided areas]

17. The Voluntary Remediation Work Plans submitted with this Agreement includes
Plan-submittal-shall-inelude the following:

[List by Site or Subdivided Areas, if applicable]
[Tobe developed ito by site basis]

18. The parties agree that the applicable standard for this Site site, consistent with
Section 9 of the rule, is as follows:

[Tnsert applicable standard and, where applicable, engineering or institutional
controls for this site, as agreed upon by the Parties. ]
[List by Site or Subdivided Areas, if applicable]
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[OPTIONAL LANGUAGE-If applicable]

The parties agree that the applicable standard(s) for this Site will be determined upon approval of
the work plan(s) and report(s) described in Paragraph 20 of this Agreement. The parties agree
that the future determination of standard(s) will be described in a modification to the Agreement.

19. The statutes and regulations for which compliance is mandated in connection with
the investigation or remediation of this Site site are as follows:

[Insert appropriate list of statutes and rules.] -
[OPTIONAL LANGUAGE-If applicable]

(@) Air Pollution Control Act, W.Va. Code §§ 22-5-1 et seq.;

(b) Water Pollution Control Act, W. Va. Code §§ 22-11-1 et seq.;

(©) Groundwater Protection Act, W. Va. Code §§ 22-12-1 et seq.;

(d) Hazardous Waste Management Act, W. Va. Code §§ 22-18-1 et seq;

(e) Section 103(a) of Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, 42 U.S.C.A. §§ 9603(a)

® Section 304 of Emergency Planning and Community Right-To-Know Act of
1986, 42 U.S.C.A. §§ 11001 to 11050;

(2) Occupational Safety & Health Act, 29 U.S.C.A. §§ 651 to 678;

(h) Resource Conservation and Recovery Act, as amended, et. seq., 42 U.S. C A.
§§ 6901, et seq.; and

6y} Toxic Substances Control Act, 15 U.S.C.A. §§ 2601, et seq.;
and any applicable regulation promulgated thereunder.

VII. SUBMITTAL AND APPROVAL OF WORK PLANS OR REPORTS

20. The applicant shall submit the following work plans or reports in accordance with the
schedule provided in this Agreement:

[List of work plans and/of reports to be submitted]

[OPTIONAL LANGUAGE - If Applicable]

When additional work plans or reports are planned as a follow-up to initial activities, the

applicant shall submit the subsequent work plans, reports (including final reports), and schedules
in accordance with a modification to this Agreement.

21. The Secretary seeretary may, based upon accuracy, quality, and completeness, either
approve or disapprove a work plan or report submitted by applicant.
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22. If the Secretary seeretary disapproves a work plan or report, the Secretary seeretary
must, within 5 days of its disapproval, notify the applicant in writing that its work plan or report
has been disapproved. Such written notice shall include a list specifying the reasons that the

work plan or report was disapproved, and shall specify all additional information needed for the
work plan or report to obtain approval.

23. If the Secretary seeretary disapproves a work plan or report as submitted, the

applicant must resubmit the work plan or report or terminate this Agreement as provided in
Paragraph 74 22. :

24. The Secretary seeretary shall either approve or disapprove all work plans and reports
within 30 days of receipt [shorter period may be specified]. Any such action taken on a work
plan or report must be confirmed in writing and received by theé applicant within the 30-day
period [may be shorter period specified]. An extension of time for approval or disapproval of
work plans or reports repert may be mutually agreed to by and between the applicant and the

Secretary seeretary. If an extension of time is mutually agreed to by the ecrem seeretary and
applicant, it must be conﬁrmed in writing.

25. After work plans or reports are submitted, the Secretary seeretary shall approve or
disapprove the resubmitted work plans or reports within thirty (30) 30 days of receipt; or within
such shorter period specified in the party’s partie’s voluntary remediation agreement. Any action
taken on resubmitted work plans or reports must be confirmed in writing and received by the
applicant within the thirty (30)-day period for acting on a resubmitted application, or within
such shorter time specified in the party’s pastie’s voluntary remediation agreement. An
extension of time or action on resubmitted work plans or reports may be mutually agreed to
between the applicant and the Secretary seeretary. If an extension of time is mutually agreed to
by the Secretary seeretary and the applicant, it must be confirmed in writing. If resubmitted

work plans or reports are not approved by the Secretary seeretary, then the Secretary seeretary

and the applicant may mutually agree, in writing, to a schedule for additional review of the
resubmitted work plans or reports.

26. If work plans or reports are not approved or disapproved within 30 days of receipt by
the Secretary secretary [shorter time may be specified], or if resubmitted work plans or reports
are not approved or disapproved within 30 days of receipt by the Secretary seeretary [shorter

time may be specified], then the work plans or reports will be deemed approved unless such
work plans or reports are determined to be materially inaccurate.

27. Notice. Any notice required to be given under the provisions of this section must be

in writing and sent via United States certified mail [alternate method may be specified]. Notice
is complete upon receipt.

28. If the applicant desires to proceed with the implementation of the approved work
plan, the applicant must notify the Secretary seeretary in writing not more than 90 days after the
work plan is approved. After providing such notice, the applicant shall initiate the work detailed
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in the Voluntary Remediation Work Plan according to the schedule as set forth in the Secretary’s
seeretary’s Notice of Approval. Upon the Secretary’s seeretary’s receipt of notice that the
applicant intends to proceed, the fully approved Voluntary Remediation Work Plan shall be
deemed incorporated into and made an enforceable part of this Agreement. .. '

29. Upon completion of the work contemplated by all work plans the-werk—plan, the
applicant shall submit to the Secretary seeretary the final report prepared by the licensed
remediation specialist. The final report shall include all information necessary to verify that all

work contemplated by the work plan has been completed and all information required by the
rules. v

[OPTIONAL SECTION - IX. PUBLIC NOTIFICATION/INVOLVEMENT |

30. [For brownfield applicants, insert provision requiring compliance with approved
Public Involvement Plan, where appropriate].

IX. ADDRESSES FOR ALL CORRESPONDENCE

31. Documents, including reports, approvals, notifications, disapprovals, and other
correspondence, to be submitted under this Agreement, may be sent by certified U. S. mail,
return receipt requested, hand delivery, overnight mail or by courier service to the following
addresses or to such addresses as the applicant or WVDEP may designate in writing.

Documents to be submitted to WVDEP should be sent to: -
[Insert name of Project Manager]

West Virginia Department of Environmental Protection
Division of Land Restoration

601 57® Street
1356 Hansford Street

Charleston, WV 25304
ol West Virginia 25301

Phone No. (304) 926-0455
Phone No-{304)-558-5929

Documents to be submitted to the applicant should be sent to:
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Attn:

Phone No.
XI. COMPLIANCE WITH APPLICABLE LAWS

32. All work undertaken by the applicant pursuant to this Agreement shall be performed
in compliance with all applicable federal, state and local laws, ordinances and regulations,
including, but not limited to, all Occupational Safety and Health Administration, Department of
Transportation and Resource Conservation and Recovery Act regulations. The applicant shall be

responsible for obtaining all permits which are necessary for the performance of any work
hereunder.

33. Completion of the work performed in accordance with this Agreement shall satisfy
all applicable remediation requirements of Chapter 22 of the West Virginia Code, including the
following: the Surface Coal Mining and Reclamation Act, W. Va. Code §22-3-1 §22-10-1 et
seq.; the Air Pollution Control Act, W. Va. Code §22-5-1 et seq.; the Water Pollution Control
Act, W. Va. Code §22-11-1 et seq.; the Groundwater Protection Act, W. Va. Code §22-12-1 et
seq.; the Solid Waste Management Act, W. Va. Code §22-15-1 et seq.; the Underground Storage

Tank Act, W. Va. Code §22-17-1 et seq.; and the Hazardous Waste Management Act, W. Va.
Code §22-18-1 et seq.

XII. PROJECT MANAGER/LICENSED REMEDIATION SPECITALIST

34. The WVDEP Project Manager for the Site is identified in Paragraph 30 of this
Agreement. The applicant has designated (insert name of LRS) as the applicant’s Licensed
Remediation Specialist ( LRS) and [OPTIONAL Insert name asl Prolect Manager for the S1te

OF FRARAZEE: The hcensed remed1at10n specialist
shall be respons1ble for the superv1s1on of all act1v1t1es under this Agreement. The WVDEP
project manager will be the WVDEP designated representative at the Site site. To the maximum
extent possible, communications between the applicant and WVDEP and all documents
(including reports, approvals, and other correspondence) concerning the activities performed
pursuant to the terms and conditions of this Agreement shall be directed through the project
managers. During the implementation of this Agreement, the project managers shall, whenever
possible, operate by consensus and shall attempt in good faith to resolve disputes informally
through discussion of the issues. Each party has the right to change its respective project

manager or licensed remediation specialist and shall notify the other party of such change within
seventy-two (72) hours.

35. The absence of the applicant’s or WVDEP’s project manager or licensed remediation
specialist from the Site site shall not be cause for the stoppage of work. The applicant’s project
manager or licensed remediation specialist or his supervisor or licensed remediation specialists
shall reasonably be available by telephone while work is being performed. The applicant shall
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designate a person to be in charge who wﬂl be available on-site when field work is being
performed.

XII. QUALITY ASSURANCE

36. The applicant shall use quality assurance, quality control, and chain of custody
procedures in accordance with the Quality Assurance Project Plan approved for use by WVDEP

throughout any work plan sample collection and analysis activities under this Agreement, unless
WYVDEP agrees otherwise.

37. Applicant shall provide the WVDEP project manager with reasonable advance notice
of all sampling and analysis as detailed in the work plan. To provide quality assurance and
maintain quality control, the applicant shall:

a) Use laboratories certified by WVDEP;

b) Ensure that all sampling and analyses are performed according to US EPA

methods, the approved Quality Assurance Project Plan, or other methods deemed
satisfactory by WVDEP; and

c) Ensure that any laboratories used by the applicant for analyses participate in a .
documented Quality Assurance/Quality Control program that complies with US EPA
guidance documents. As part of such a program, and upon request by WVDEP, such

laboratories shall perform analyses of samples provided by WVDEP to demonstrate the
quality of analytical data for each such laboratory.

[OPTIONAL LANGUAGE - If applicable]

The applicant may use a mobile laboratory (if it is certified by WVDEP) with the
advance written approval of the WVDEP Project Manager.

38. In the event any laboratory fails to perform the activities required above, WVDEP
reserves the right to reject any data not gathered pursuant to the requirements listed above, and to
require that the applicant utilize a different laboratory.

XIV. SAMPLING AND DATA/DOCUMENT AVAILABILITY
39. The applicant shall, upon request, make the results of all sampling, including raw
data and/or tests or other data generated by the applicant, or on the applicant’s behalf, available

to WVDEP. WVDEDP shall make available to the applicant the quahty—assured results of
sampling and/or tests or other data similarly generated by WVDEP.

40. At the request of WVDEP, the applicant shall permit an authorized representative of
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WVDEP to take samples of wastes, soils, air surface water and groundwater at the Site site. For
each sample taken, the authorized representative shall provide the applicant a receipt describing

the sample obtained and, if requested, a portion of each sample équal in weight or volume to the
portion retained. '

XV. ACCESS

41. To the extent that the Site site or other areas where work is performed hereunder is
presently owned or controlled by parties other than those bound by this Agreement, the apphcant
shall obtain, or use its best efforts to obtain, access agreements from the present owners. Best
efforts shall include, at a minimum, a certified letter from the applicant to the present owner of
such property requesting access agreements to permit the applicant or any authorized
representative of the WVDEP access to such property. Such agreement shall provide access for
authorized representatives of the WVDEP as specified below. In the event such access

agreements are not obtained, the applicant shail so notify the WVDEP, which may then, at its
discretion, assist the applicant in gaining access.

42. Upon presentation of proper credentials, authorized representatives of the WVDEP
shall be provided access by the applicant to the Site site and other areas where work is to be
performed under this Agreement at all reasonable times. Such access shall be related solely to
the work being performed on the Site site and shall include, but not be limited to: inspecting
records, operating logs and contracts related to the Site site; reviewing the progress of the
applicant in carrying out the terms of this Agreement; conducting such tests, inspections and
sampling as WVDEP may deem necessary consistent with paragraphsXH-and XIHi-of this
Agreement. The applicant shall permit WVDEP’s authorized representatives to inspect and copy
all records, files, photographs, documents and other writings, including all sampling and
monitoring data, which pertain to this Agreement over which the applicant exercises control. All

persons with access to the Site site pursuant to this Agreement shall comply with any applicable
the health and safety plans.

43. Nothing herein shall be construed as restricting the inspection or access authority of
WVDEP under any law or regulation.

XVI. RECORD PRESERVATION

44. The applicant agrees to preserve, during the pendency of this Agreement, and for a
minimum of three years after its termination, all documents required by this Agreement and any
other documents generated or used to prepare the documents required by this Agreement. Upon |

request by WVDEP, the applicant shall make available to WVDEP such records, or copies of
any such records.

45. The applicant Applieant may assert a confidentiality claim for any information
submitted pursuant to this Agreement on the grounds that such information, or parts thereof, if
made public would divulge methods, processes, or activities entitled to protection as trade
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secrets. If no such confidentiality claim accompanies the information when it is submitted to the
WVDEP, it may be made available to the public by WVDEP without further notice to the
applicant. The applicant Applicant agrees not to assert any confidentiality claim with regard to
any physical or analytical data regarding environmental conditions at the Site site.

XVII. DISPUTE RESOLUTION
46. The part1es shall use their best efforts to, in good faith, resolve all disputes or

differences of opinion informally. The period of informal resolution shall not exceed thirty (30)
days from the time that either party commences informal resolution, unless the parties agree

otherw1se in writing. If however the partles are unable to resolve the dlsnute mformallyj 1

apphcant may present Wntten notlces of such dlspute to WVDEP and set forth spec1ﬁc pomts of
dispute and the position of the applicant. This written notice shall be submitted no later than 10
5 calendar days aﬁer the exmrauon of the mformal dispute resolution period. applicant-discovers
:: th pute: The applicant’s project manager will
notlfy the WVDEP proj ect manager lmmedlately by phone or other appropriate methods of
communication, prior to written notice, when she/he believes that the parties are unable to
resolve a dispute. If either party requests, within 14 days receipt of written notice of the dispute
by WVDEP, I£both parties-agree; disputes will may be submitted to a mutually-approved aa
impartial third party for non-binding mediation.

47. After the parties have attempted in good faith to resolve disputes pursuant to the
terms of Paragraph 45, any Asy unresolved disputes arising out of or relating to this agreement
contraet, or the breach thereof, shall be settled by binding arbitration and judgment on the
arbitrator’s decision may be entered in any court having jurisdiction. The applicant shall notify
WVDEP in writing of any unresolved disputes which they believe require it-believes-requires
arbitration. Within 5 days, the parties shall agree to an arbitrator. If the parties fail to agree to an
arbitrator, the arbitration shall be administered by the American Arbitration Association. In
selecting a mediator or arbitrator, the parties shall attempt to select persons with experience in
environmental matters, including but not limited to a licensed remediation specialist speeialists.

48. The applicant shall make a written submission in support of its position to the agreed
arbitrator within 10 days of the arbitrator’s selection, and the other party may make a written
response in support of its position within 7 days thereafter. Upon notice to the parties, the
arbitrator may request additional information or make specific inquiry of either party. Within 30
days of the initial written response submissien under this paragraph, the arbitrator shall render a
decision on the dispute and notify each of the parties of the decision. The applicant agrees to pay
for the services of any mediator and arbitrator used by the parties in attempting to resolve

disputes arising out of or relating to this agreement. Each party shall pay its own legal fees in
conducting mediation or arbitration.

49. Until the dispute is resolved, any actions concerning that element of work in dispute
shall be halted. The resolution of the dispute shall be incorporated into the work plan and made
an enforceable part thereof. The time schedule for the work in dispute shall be extended by the
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amount of time needed for resolution. Elements of work and/or obligations not affected by the
dispute shall be completed in accordance with the schedule contained in the work plan.

50. Elements of work and any actions required as a result of such dispute resolution shall
immediately be incorporated, if necessary, into the appropriate plan or procedure, and into this
Agreement. The applicant shall proceed with all remaining work according to the modified plan
or procedure.

XVl FORCE MAJEURE

51. The applicant shall cause all work or required reporting to be performed within the
time limits set forth herein, unless performance is delayed by events which constitute a force
majeure. “Force Majeure” shall mean conditions or circumstances beyond the reasonable control
of applicant which could not have been overcome by due diligence and shall include, without
limitation, acts of God, action or inaction of other governmental agencies, or administrative or
judicial tribunals or other third parties, or strikes or labor disputes (provided, however, applicant
shall not be required to concede to any labor demands), which prevent or delay applicant from
complying with the work plan.

52. The applicant shall notify WVDEP by telephone within three (3) working by-calling
with-3-ealendar days and by writing no later than seven (7) working 7-ealendar days after any
event, which the applicant contends is a Force Majeure foree-smajeure. Such notification shall
describe the anticipated length of the delay, the cause or causes of the delay, the measures taken
or to be taken by the applicant to minimize the delay, and the timetable by which these measures
will be implemented. The applicant shall have the burden of demonstrating that the event is a
Force Majeure force-majeure. The decision of whether an event is a Force Majeure force

majeure shall be made by the Secretary seeretary, or the Secretary’s seeretary™s des1gnate The
decision shall be immediately communicated to the applicant.

53. If a delay is attributable to a Force Majeure foree-sajeure, the time period for
performance under this Agreement shall be extended, in writing, by the amount of time that is
attributable to the event constituting the Force Majeure foree-majeure.

XIX. RESERVATION OF RIGHTS

54. WVDEP and applicant reserve all rights and defenses they may have pursuant to any
available authority unless expressly waived herein.

55. Nothing herein is intended to release, discharge, or in any way affect any claims,
causes of actions or demands in law or equity which the parties may have against any person,

firm, partnership or corporation, not a party to this Agreement for any liability it may have

arising out of or relating in any way to, the generation, storage, treatment, handling,

. transportation, release or disposal of any materials, hazardous substances, hazardous waste,

contaminants, or pollutants at, to, or from the Site site. The parties to this Agreement expressly
reserve all rights, claims, demands, and causes of action they have against any and all other

persons and entities who are not parties to this Agreement and as to each other for matters not
covered hereby.
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56. The applicant reserves the right to seek contribution, indemnity, or any other
available remedy against any persons person found to be responsible or liable for contributions,

indemnity, or otherwise for any amounts which have been or will be expended by the: apphcant
in connection with the Site site.

57.  The WVDEP reserves the right to bring an action, including an administrative
action, against the applicant for any violation welatiens of statutes or regulations except for the
specific violations or releases that are being remediated in the work plan.

58. The WVDEP reserves the right to withdraw its approval of the work plan at any time
during the implementation of the work plan if:

a) WVDEP determines that the applicant has failed to substantially comply with the
terms and conditions of this Agreement or the work plan;

b) The applicant declines to implement the work plan after being notified of its
approval by the WVDEP; or

c) WVDEP determines that a hazardous substance or petroleum has become an
imminent or substantial threat to human health or the environment.

Upon WVDEP’s withdrawal of its approval, this Agreement shall be terminated and WVDEP |
reserves the right to bring any action to enforce any statute or regulation under Chapter 22 of the

West Virginia Code, including an action regarding the violations or releases that were the subj ect
of this Agreement.

59. The WVDEP acknowledges that, pursuant to W. Va. Code §22-22-18, applicant,
upon receipt of the Certificate of Completion, is not liable for claims for contribution concerning
matters addressed in the Voluntary Remédiation Agreement or any related work plan Werk-Plan.

XX. ADMINISTRATIVE COSTS

60. Applicant agrees to reimburse WVDEP for all of its reasonable administrative costs
associated with implementation of this Agreement at the rate of 2.5 times the hourly rate of the
primary employee assigned to the site plus the actual and direct expenses of such employee.
Within 60 calendar days of the approval of the work plan, WVDEP shall send the applicant an
itemized list of estimated in-house costs that WVDEP expects to incur under this Agreement.
The applicant agrees that a reasonable estimate of WVDEP contractor costs will be provided as
described in the following paragraph. Itemization will be in standard WVDEP format—an
example-ofwhich-is-attached. The estimated costs may include the preparation of the itemized
list of administrative costs. Upon request, the applicant shall have the right to examine any
documentation in WVDEP’s possession used to develop the itemized list of costs. Requests for .
such documentation shall be made in writing and must be received by WVDEP within two (2)
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weeks from the date the applicant receives the estimate of costs.

61. WVDEP agrees to allow the applicant to review and comment on the scope of work '
and associated cost estimates for outside contractors prior to WVDEP’s authorization of the said . .. = ..
contractor to proceed with the associated work, WVDEP will strive where possible to use cost
effective and qualified outside contractor(s). “Outside contractors” are defined as individuals,
partnerships or corporations paid by WVDERP to assist in the oversight of the activities under this
agreement (e.g., risk assessment), but shall not include WVDEP employees. Cost éstimates and
invoices from outside contractors shall be submitted to the applicant within two (2) weeks from
the date the WVDERP receives the cost estimate or invoice. The applicant shall raise any and all
objections regarding cost estimates or invoiced work to the WVDEP within two (2) weeks from
the date the applicant receives the forwarded estimates/invoice(s) from the WVDEP or within
two (2) weeks of the receipt by the applicant of any back-up documentation of the said cost
estimates/invoices which is contained in WVDEP files and requested by the applicant, whichever
shall last occur. Notwithstanding any other provision of this Agreement, the process for the
review of and objection to any cost estimatés pursuant to this paragraph may extend the period

otherwise provided in this Agreement for the WVDEP review of the submitted work plan or
report by no more than an additional 30 days.

62. Apphcant shall pay these costs in accordance w1th the followmg Drovmons The

e oree 316
ameuﬂ!e shall be credlted agamst the ﬁrst accountmg WVDEP shall penodlcally send an
accounting of contractor, subcontractor and laboratory costs to applicant. Said accounting shall
itemize all costs incurred by WVDEP for the previous calendar quarter . Applicant shall pay

said amount within days of receipt of the accounting. WVDEP shall also periodically
send-an accounting of WVDEP’s primary employee time charged to this site to applicant.
Applicant shall pay said amount within days of receipt of the accounting.

63. Checks should be made payable to the Voluntary Remediation Fund and mailed
along with a transmittal letter stating the site name and address to the West Virginia Department
of Environmental Protection: Attention: Director, Division of Land Restoration, Charleston,

West Virginia. In addition, a copy of the check and transmittal letter should be mailed to the
WVDEP project manager.

XXI. NOTICE OF BANKRUPTCY

64. As soon as applicant has knowledge of its intention to file bankruptcy or no later than

7 days prior to the actual filing of a voluntary or involuntary bankruptcy petition, applicant shall
notify WVDEDP of its intention to file a bankruptcy petition.

XII. INDEMNIFICATION

65. The applicant agrees to indemnify and save and hold the State of West Virginia, its
"agencies, departments, agents, and employees, harmless from and all claims or causes of action
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arising from, or on account of, acts or omissions of the applicant, its officers, employees, -
receivers, trustees, agents, or assigns, in carrying out the activities pursuant to this Agreement.

XXIII. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

66. The effective date of this Agreement shall be the date on which the applicant -
receives the notice that this Agreement has been signed by the Secretary seeretary of WVDEP.

67. This Agreement may be amended by mutual agreement of WVDEP and the
applicant. Amendments shall be in writing and shall be effective when the applicant receives
notice that the amendment has been signed by the Secretary seeretary of WVDEP.

68. If the Secretary seeretary determines that there is an imminent threat to the public, he
or she may unilaterally modify or amend this Agreement.

XXIV. EXTENSIONS OF TIME PERIODS

69. ‘Any written response shall be deemed timely performed if hand delivered or :
postmarked by the last day of any time period prescribed herein. Whenever a party has the nght
or is required to do some act or make some response within a prescribed period after the service

of a notice or other paper on him and the notice or paper is served upon him by Umted States
" mail, three (3) 3 days shall be added to the prescribed period.

70. Whenever any party is called upon to respond or otherwise act in a certain number of
days, and if the final day occurs on a Saturday, Sunday or legal holiday (whether state or

national), such time limitation shall automatically extend to the next business day after such
Saturday, Sunday, or holiday.

71. Any time periods specified in this Agreement may be extended only by agreement of
the parties.

XXV. TERMINATION AND SATISFACTION

72. Upon completion of the final report prepared by the LRS Licensed remediation
- specialist, the applicant may seek a Certificate of Completion from the Secretary seeretary.

Upon receipt of a request for a Certificate of Completion, the Secretary seeretary shall determine
that the site meets applicable standards for those areas of the site and for those contaminants
identified in the voluntary remediation agreement and that the applicant has complied with the
voluntary remediation agreement and any approved work plans for the site. Upon making this
_ determination, the Secretary seeretary shall issue a Certificate of Completion which conforms -

substantially to Appendix 60-3C of the rules. Where a land use covenant is required by this
~ Agreement, such Certificate of Completion shall not become effective until it is properly filed -
with the Clerk of the County Commission of the county in which the property is located.
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If the Secretary seeretary determines that the certificate should not be issued because work
required by this Agreement and any approved work plans has not been completed or because the

site does not meet applicable standards, the Secretary seeretary shall initiate the procedures
relating to denial of a cemﬁcate as provided in the rules.

73. The provisions of this Agreement shall be satisfied and this Agreement shall
terminate when the Secretary seeretary issues the Certificate of Completion.

74. Nothing in this Agreement shall restrict the State of West Virginia from seeking
other appropriate relief to protect human health or the environment from pollution or
contamination at or from this Site site not remediated in accordance with this Agreement.

75. Fhe Applicant applieant may, in its sole discretion, terminate this Agreement by
providing to the Secretary fifteen (15) giving15 days advance written notice of termination.
Only those costs incurred or obligated by the Secretary seeretary before the notice of termination
is received are recoverable if the Agreement is terminated. If the applicant terminates this
Agreement, then the applicant shall pay WVDEP’s costs associated with the voluntary
remediation within 31 days after receiving notice that the costs are due and owing.

XXVI. [IF APPLICABLE] LAND USE COVENANTS

76. [Insert provisions describing restrictions on future use of property and attach copy of
land use covenant that is to be recorded for the site].

-XXVII. REOPENER

77. Upon agreement of the parties or upon occurrence of one or more of the conditions
of W. Va. Code §22-22-15, this Agreement may be reopened in accordance with W. Va. Code
§22-22-15 and the rules implementing that section.

XXVIIL. PRECEDENCE OF AGREEMENT
78. In the event that conflict arises among the terms and conditions of this Agreement,
the State of Work, or the approved work plan, this Agreement shall govern and the terms and
conditions hereunder shall determine the parties’ rights and responsibilities.

XXIX. GOVERNING LAW

79. This Agreement will be governed by the laws of the State of West Virginia.

(Applicant)

Printed Name:

Title:
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" Date:

WEST VIRGINIA DEPARTMENT OF
- ENVIRONMENTAL PROTECTION

By:

Title:

Date:

[Include if applicant is not owner of the site and Agreement calls for a land use covenant:

, as owner of the site referenced in the above |
Agreement hereby acknowledges that said Agreement requires the imposition of a land use

covenant and, in consideration of the benefits accruing to the site from said Agreement, I hereby

agree to the imposition of such land use covenant and agree to cooperate in the execution and
filing of such land use covenant.

Owner Date
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APPENDIX 60-3C 60-4C

STATE OF WEST VIRGINIA
VOLUNTARY REMEDIATION PROGRAM
CERTIFICATE OF COMPLETION AND COVENANT

[ Applicant] entered into a Voluntary Remediation Agreement with the Secretary seeretary of the

Department of Environmental Protection, dated (“Agreement”). The Agreement was
entered into to address the release of any contaminants at ("Site") located at
, In District, County, West

Virginia. The following documents are incorporated as a part of this Certificate and Covenant:

The application dated - ‘ : and the site assessment
submitted with the application

The Agreement dated

A map depicting the site ( See Exhibit A)

A list of the contaminants for which the remediation standards specified in the
Agreement have been met (See Exhibit B)

The final report submitted for the site dated __- , issued
by a licensed remediation specialist.

[If applicable] A description of any institutional or engineering controls that were

-used to achieve a remediation standard (See Exhibit C)

[If applicable] The land use covenant that is to be recorded for this site (See
Exhibit D).

This Certificate of Completion is issued pursuant to W.Va. Code §22-22-13 to [Applicant] in

recognition of the completion of the work required under the Agreement.
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Pursuant to W. Va. Code §22-22-7(f), 22-22-13, 22-22-14, and 22-22-18, the Secretary seeretary -
of the West Virginia Department of Environmental Protection (heremafter “WVDEP”), in the -
name of and i the name of and on behalf of the State of West Virginia, now covenants not to
bring any civil, criminal or administrative action or claim, resulting from or based upon the
release or threatened release of contaminants that were the subject of the Voluntary Remediation
Agreement. This covenant shall bar actions against [applicant], [applicant]=s successors and
assigns, and those persons identified in W. Va. Code §22-22-18, from all public and private
claims arising under Chapter 22 of the West Virginia Code or rules adopted thereunder in
connection with the release or threatened release that was the subject of the Voluntary

Remediation Agreement. This covenant shall not apply to [applicant]'s predecessors in title.

CONDITIONS

This Certificate and the covenant it contains are subject to the terms and conditions set forth

below: 1. The following conditions, contained in W.Va. Code §22-22-15, which may cause the
Voluntary Remediation Agreement to be reopened:

a) fraud was committed in demonstrating attainment of a standard at the site that
resulted in avoiding the need for further remediation of the site;

b) new information confirms the existence of an area of previously unknown
‘contamination which contains contaminants that have been shown to exceed the
standards applied to the previous remediation at the site;

c) the level of risk is increased significantly beyond the established level of
protection at the site due to substantial changes in exposure conditions, such as, a
change in land use, or new information is obtained about a contaminant associated
with the site which revises exposure assumptions beyond the acceptable range.
This condition applies only where the level of risk is increased by a factor of at

least five or the hazard index exceeds 1, or 10 where multiple systemic toxicants
do not affect the same organ;

d) the release occurred after the effective date of this Article on a site not used for
industrial activity prior to the effective date of this Article; the remedy relied, in
whole or in part, upon institutional or engineering controls instead of treatment or
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removal of contamination; and treatment, removal or destruction has become
technically and economically practicable; or

¢) the remediation method failed to meet the remediation standard or combination of
standards.

For purposes of this paragraph, “new information” means any information obtained
directly or‘ indirectly by the department from any person after issuance of a Certificate of
Completion, but does not include information the degartnient division has received in the
application for participation in the voluntary remediation program, including any site
assessment, [optional: during the execution of the voluntary remediation agreement or
any work plan developed under such an agreement] or other information a§ailable to the
department under the voluntary remediation program prior to the execution of the
Certificate of Completion. Information that does not qualify as new information may be
considered by the Secretm seeretary along with new information if necessary, to

determine whether any of the conditions for reopening set out in section 16 of this rule,
have occurred.

Where one of the foregoing conditions is found to exist for a portion but not all of the
site, this certificate and covenant shall continue to apply to all portions of the site that

were unaffected by the occurrence of that condition.

2. To the extent that the Agreement or any of the documents referenced in this certificate impose

obligations that continue after the execution of this certificate, there shall be continued

compliance with such obligations.

3. This certificate and covenant do not preclude the State of West Virginia from taking any
unilateral action at the site, under any existing or future statutory authority, to protect human
health and the environment; provided however, in no event shall the State have a right of
recovery against [applicant] or any other person to whom the covenant herein applies to the

extent that such right of recovery arises under Chapter 22 of the West Virginia Code, and relates
to matters covered by the Agreement.
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4. This certificate and covenant do not preclude the State from secking recovery of such sums as '
the [applicant] has agreed to pay the WVDEP under the Agreement.

WHEREFORE, the Secretary seeretary of the Department of Environmental Protection, on

behalf of the State of West Virginia, issues this certificate and covenant, with all aforementioned

privileges, responsibilities, conditions and reservations, this date of , to

[applicant].

Secretary, Department of Environmental Protection
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-APPENDIX 60-3D

LAND USE COVENANT

This is an environmental covenant executed pursuant to the Voluntary Remediation and
Redevelopment Act, West Virginia Code Chapter 22, Article22, and the Uniform Environmental

Covenants Act, West Virginia Code Chapter 22. Article 22B. to restrict the activities on, and uses of,
the following described property:

[Insert legally sufficient description of the real property subject to the covenant. If the
description is longer than one page, it may be included as an attachment.]

 Activities on and uses of the above describe property that may result in excessive human
exposure or in the release of a contaminant that was contained as part of the remedial action related
to this covenant are prohibited. Those activities and uses include, but are not limited to:

[Insert list of prohibited activities]

The current owners of record of the property, and their contact information, are:

[Insert identity and address of all owners of record]

Any person, including a person that owns an interest in the real property, the state or federal
agency determining or approving the environmental response project pursuant to which an
environmental covenant is created, or a municipality or other unit of local government may be a
holder of an environmental covenant. The following are all of the holders of this covenant:

[Insert identity and address of all holders]

The facts regarding the remediation response project at this property are: [Provide a brief
narrative description of the contamination and remedy, including the contaminants of concern, the
pathways of exposure, limits on exposure and the location and extent of the contamination and state

whether residential or non-residential exposure assumptions were used to comply with a site-specific
remediation standard.]

The owner(s) of the property shall provide written notice to the Secretary of the Department of
Environmental Protection within 10 days following transfer of a specified interest in the property

subject to this covenant, changes in use of the property, application for building permits regarding
the property, or proposals for any site work affecting the contamination on the property.

This covenant relieves the applicant and subsequent successors and assigns from all civil liability
to the state as provided under West Virginia Code Article 22 of Chapter 22 and shall remain in effect

so long as the property complies with the applicable standards in effect at the time this covenant was
issued,
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The administrative record for the environmental response project reflected in this covenant is

maintained in the [insert the name and address of the appropriate agency office] and is entltled
. [insert title of administrative record].

The West Virginia Deﬁartment of Environmental Protection is granted full right of access to the
property for the purpose of implementation or enforcement of this covenant,

All restrictions and other requirements described in this covenant shall run with the Tand and

shall be binding upon. all holders and their grantees, lessees, authorized agents, emnlovees O Persons
acting under their direction or control.

IN WITNESS WHEREOF, the following holders have executed this covenant on the dates
indicated.

SIGNED: ‘ Date:

a Notary Public in and for the County of

, State of , do herebvv certify  that

the holder(s) whose (name is) (names are) signed above, this day executed this document in my

presence or this day acknowledged same to be the true act and deed of said holder(s).

Given under my hand this the day of .20

Notary Public

[The document must contain the notarized signature(s) of the agency, every holder and, unless

waived by the agency, every owner of the fee simple of the real property subject to the
covenant.

[Repeat the Signature and Notary materials as many times as needed. If several holders sign
before the same Notary, their signatures may be listed together and only one Notarization,
referring to all such holders, will be needed for those signatures. |

[This covenant, and any amendment or termination of this covenant, must be recorded in every

county in which any portion of the real property subject to the covenant is located. For purposes
of indexing, a holder shall be treated as a grantee. ]
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" TABLE 60-3A

LICENSED REMEDIATION SPECIALIST FEES

APPLICATION FEE - $300.00
BIENNIAL RENEWAL FEE - $200.00
- EXAMINATION FEEK - $250.00
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