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BUREAU OF ENVIRONMENT
CECIL H. UNDERWQOD 10 McJunkin Road LAIDLEY ELI MCCOY, PH.D.
GOVERNCR Nitro, WV 25143-2506 COMMISSIONER

January 22, 1997

Ms. Judy Cooper

Director, Administrative Law Division
Office of the Secretary of State
Capitol Complex

Charleston, West Virginia 25305

RE: 60CSR2 - “Rules on Freedom of Information
Act Requests”

Dear Ms. Cooper:

This is to advise you that I am giving approval for filing
with your office Notice of Agency Adoption of a Procedural Rule
Exempt From Legislative Review of the above-referenced rule,

Your cooperation in this regard is very much appreciated.
If you have any questions or require additional information,
please feel free to contact Mark Scott at 759-051%5.

Sincerely yours,

W&’.M 4o

Laidley Eli McCoy, Ph.D.
Commissioner ,

LEM:cc
Attachment
cc: Mark Scott

Brian Farkas
Carrie Chambers
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Act Requeasts"
A, AUTHORITY: WV Code 29A-3-3, 29B=-1-3(5), 22-1-1 et seq.
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B. SUMMARY OF RULE:
Freedom of Information Request Procedures for the Division
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requests
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§60-2-1. General.
1.1. Scope. This rule sets forth the procedures for filing requests with the Division of
Environmental Protection for the inspection and copying of Division records under West

Virginia Code, Chapter 29B-1-1 et seq., as amended {(commonly known as the Freedom of
Information Act or Act).

The Division of Environmental Protection’s policy is to provide public access to
Division records, when access is allowed by law, and to minimize costs and time delays to
those requesting such information.

1.2. Authority. West Virginia Code 29A-3-3, 29B-1-3(5), 22-1-1 2t seq,, and 22-5-10.

1.3, Filing Date. January 22, 1997,

1.4. Effective Date. February 21, 1597,

1.5. Repeal of Former Rule. This procedural rule repeals and replaces 38CSRS9,
“Rules and Regulations Goveming Requests for Information," which became effective on May

1, 1988,
§60-2-2, Definitions.
For the purposes of this rule:

2.1. "Act" means the Freedom of Information Act, West Virginia Code, Chapter 29B-
1-1 et seq. : -

2.2. "Division" means the West Virginia Division of Envirenmental Protection.

2.3. "Public Record” includes any writing containing information relating to the
conduct of the public’s business, prepared, owned and retained by a public body.

2.4. "Writing” includes any books, papers, maps, photographs, cards, tapes, recordings
or other documentary materials regardless of physical form or characteristics.




2.5. "Request" means a written request made in accordance with these rules of
procedure to inspect or obtain a copy of one or more Division records.

2.6. "Requester" includes any person, corporation, parmership, firm or association.
§60-2-3. Policy on Disclosure,

3.1, All Division records shall be available to the public unless they are made exempt
by the disclosure requirements of the Act.

3.2. All nonexempt records shall be available to the public upon request regardless of
whether any justification or need has been shown by the requester and regardless of whether
the request cites the Act.

§60-2-4. Form of Requests. A request shall be made in writing and shall reasonably
describe the record(s) sought so as to make their identification and location possible. A
written request sent by facsimile machine is acceptable. Requests for information should be
sent to Division of Environmental Protection’s Public Information Office.

§60-2-5. Requests That Do Not Reasonably Describe Records Sought. If the description
of a record sought is not sufficient to allow the Division to identify and locate the requested
information, the requester will be notified within five working days that the rsquest ts
insufficient for the Division to locate and provide the information. Upon request, the Divisicn
will assist the requester in identifying the records sought. Until such additional information is
provided, the Divisicn has no further obligation o fulfill the request.

§60-2-6. Misdirected Requests. The Division cannot assure that a response to requests
received in a manner inconsistent with this rule will be handled in a timely manner.

§60-2-7. Responsibilities of the Division.
7.1. The Division shall, upon receipt of a written request, mark the request with the
date of receipt and begin to identify and locate the requested information or ask for a more

specific request.

7.2. The Division shall respond in writing to the requester within five (5) working
days of receipt of the request. The response shall:

7.2.a. Furnish copies of the requested material;

7.2.b. Advise the requester of the date, time and place where the information
may be inspected and copied; or




7.2.c. Deny the request or inform the requester that the information does not
exist,

§60-2-8, DPenial of Requests,
8.1. Denial of requests may be issued only in the following circumstances:
8.1.a. The information is not known to exist;
8.1.b. The information is not in the Division's possession;

8.1.c. The requested information is exempt from disclosure under the Act or
another statute; or

8.2. A denial letter shall be sent within five (5) working days of receiving the request.
The letter shall state the following:

8.2.a. The reasons for denial;

8.2.b. That the Division's responsibility to provide information is at an end,
and

8.2.c. The requester may pursue injunctive or declaratory relief in the circuit
court in the county where the public record is kept.

§60-2-9. Exemptions.
9.1. The Act provides that the Division may exempt the following from disclosure:

9.1.a. Trade secrets, as used in this section, which may include, but are not
limited to, any formula, plan, pattern, process, tool, mechanism, compounds, procedure,
production data, or compilation of information that is not patented and is known only to
certain individuals within a commercial concern who are using it to fabricate, produce or
compound an article or trade or a service or to locate minerals or other substances, having
commercial value, and that gives its users an opportunity to obtain business advantage over
competitors; provided that in no case shall effluent data submitted pursuant to West Virginia
Code, Chapter 22 be considered exempt from disclosure;

9.1.b. Information of a personal nature, such as that kept in a perseonal,
medical or similar file, if the public disclosure thereof would constitute an unreasonable
invasion of privacy, unless the public interest by clear and convincing evidence requires
disclosure in the particular instance: Provided, that nothing in this rule shall be construed as
precluding an individual from inspecting or copying his or her own personal, personnel,
medical or similar file;




9.1.c. Test questions, scoring keys and other examination data used to
administer a licensing examination, examination for employment or academic examination;

9.1.d. Records of law enforcement agencies that deal with the detection and
investigation of crime and the internal records and notations of such law enforcement agencies
that are maintained for internal use in matters relating to law enforcement;

9.1.e. Information specifically exempted from disclosure by statute;

9.1.f. Records, archives, documents or manuscripts describing the location of
undeveloped historic, prehistoric, archaeological, paleontological and battlefield sites or
constituting gifts to any public body upon which the donor has attached restrictions on usage
or the handling of which could irreparably damage such record, archive, document or
manuscript;

9.1.z. Information contained in or related to examination, operating or
condition reports prepared by, or on behazif of, or for the use of any agency responsible for
the regulations or supervision of financial institutions, except those reports that are by law
required to be published in newspapers; and

9.1.h. Intemal memoranda or letters received or prepared by any public body.

§60-2-10. Partial Disclosure. If a requested record contains both exempt and nonexempt
material, the nonexempt material shall be disclosed after the exempt material has been deleted
or redacted.

§60-2-11. Fees.

11.1. Fees will be charged to the requester for searching for and reproducing
requested records, in accordance with the following:

11.1.a. Copyving costs shall be twenty-five cents ($0.25) per page; provided
that the first 20 pages are free,

11.1.b. No charge will be made if the total fee to process a request is five
dollars (85) or less;

11.1.c. The charge for copying materials that must be reproduced outside the
Division's facilities shall be the actual cost to reproduce the record;




11.1.d. Mailing or delivery charges may be charged, at the actual cost, in
connection with sending the requested information to a requester;

11.1.e. If the information requested exists as a computer record in the form of
a printout, diskette, or tape, the fee will be the actual cost of the computer system time added
to any applicable search, in-house programming, reproduction, or contract programming costs;

11.1.£ Diskette, tape or other storage media will be provided at actual cost to
agency for medium;

11.1.g. A fee will be charged per hour, or quarter fraction thereof, for the
Division's time spent in locating and duplicating requested records. The first half hour used
to locate such records is free. The fee is:

Category Pay Grades _Hourly Rate Averages ( includes 31% for benefits)
1. Pay Grades 1-10 $11.46

2, Pay Grades 11-15 $18.82

3. Pay Grades 16-23  $29.50 .

11.1.h, An invoice for the total amount of fees will be seat to the raquester.
Payment shall be made by check or money order payable to the West Virginia Division of
Environmesntal Protection;

11.1.i. Total or partial pre-payments may be required if the Division
determines that the cost to reproduce the information will exceed twenty-five dollars {($25);

11.15. Total or partial pre-payments may be required if the Division
determines that unpaid fees on one {1) or more request by the same requester exceeds twenty-
five dollars ($25); and )

11.1 k. Any requester who claims that he or she cannot afford to pay the fees
established by this rule may file an affidavit with the Division stating the reason the requester
cannot afford to pay. If the Division agrees, the Division shall process the request in
accordance with this rule and as if the fees have been paid.




Transcript of Division of Environmental Protection, Public Information Office Public
Hearing on proposed procedural regulations covering Freedom of Information Act
requests received by the agency.

The proposed regulation is: 60CSR2

Brian Farkas: Good evening. Today is November 6, 1996. It is a Wednesday. My name
is Brian Farkas, I am the public information officer for the Division of Environmental
Protection. The purpose of tonight's hearing is on a set of proposed procedural regulations
being offered by the Division dealing with rules on Freedom of Information Act requests.

This was filed with the Secretary of State's office on September 30. We are having the public
hearing tonight, and at the close of this hearing will be the close of the comment period.

We will run the hearing in three fashions. First is a general introduction.

The regulation is... What we are trying to do with this regulation is, essentially bring three
different operating regulations and combine them into one.

When the Division was created back in 1991, and then formally merged in 1992, we have
regulations dealing with the offices of Mining and Reclamation, Oil and Gas, and Abandoned
Mine Lands and Reclamation. Regulations that were promulgated by the former Water
Resources Board that covered the Office of Water Resources and the Office of Waste

Management.
And then there were regulations that were in effect for the old Air Quality Board.

What we had were three different views of information release, including fees that ranged
from 13 cents a page to 50 cents a page.

These regulations are an attempt to consclidate that into one regulation to cover all
information releases from the agency.

The proposed fee is 25 cents a page after the first 20 pages. So, we would give you 20 pages
for free and then after that it's 25 cents a page.

The other provision in the regulation is a, for a lack of a better word, is a search fee that
essentially goes to the first half-an-hour of the search by the agency is free of charge and then
after that there is a rate for a portion of an hour. The rates are broken down based on pay
scale, an average of a the pay scales.

The range from $11.46, that would be for your secretarial, which by the way, pretty much,
those are the people, the office administrators, that would be dealing with this, all the way up
to $29.50 per hour that is the engineer and the professional class. And then, in between,




Public Hearing Transcript
Page 2

By and large, it's my belief because I receive, well today I received 10 requests for
information from the agency and that's pretty much an average load, daily. So, we're looking
for at in excess of 1,200 to 1,300 requests for information. Written requests. We get requests
daily that are by phone. So, we process in excess, probably, 1,500 information requests a
year.

By and large we believe the majority of the requests will be handled under that 20 page free,
half hour free provision. ) '

With that, T will accept... Let me state again, that the second part of the hearing is to accept
vou comments and the third part is to go through and if anybody has any questions of me, I
will admit right now this language is, I drafted these regulations. They have gone through
agency review. I.looked at regulations from EPA, I looked at regulations from other states.
It is an attempt to try and be fair and have the flow of information in the least disruptive
manner as possible.

I do want you to know that comments that are designed as constructive criticisms with the

goal of improving these regulations. I am all in favor of listening. If it is a better approach
than what I've seen, I have no problem discussing it and perhaps modifying the regulations
for final.

With that I will begin accepting comments from the three people who are hear.
Joe Carney: My name is Joe Camey and I live in Charleston.

I would like to make a comment on paragraph 8.1.k, which is on page four and that deals
with the exemptions from the Freedom of Information Act. What paragraph 8.1.h says is
what will be exempted will be internal memoranda or letters received or prepared by any
public body.

I am a consulting engineer by profession and I am a registered professional engineer in West
Virginia and over the years I have dealt with a lot of branches of DEP and I've always felt
DEP people to be very straight forward and forthcoming when I request information on why
they made decisions. I'm not talking about through Freedom of Information because I've
never used that, but just on a day-to-day basis.

If they had a letter from another agency that reguested something they would always give me
a copy. If they had discussions or internal memoranda I was always able to have those.

I think that is the way it should be. I think this type of information should be public
knowledge. If you would exclude them from the Freedom of Information Act and set up a
situation where DEP could say, make a decision, and if you ask why they sav "I can't tell you
because it's the result of an internal memorandum or the result of a letter received from
another public body.”
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I think in all fairness to the public and to the people affected by the regulations and the
requirements of DEP, internal memoranda and letters prepared by public bodies should be
available to the public for their review. o

I honestly cannot think of one example or one situation where these types of information
should be exempt, therefore I don't feel this type of exemption is justified in this Freedom of
Information Act.

Farkas: Is that your only comment?
Carney: Yes. I have a letter.

Farkas: Great. Thank you sir.
Bob Foster.

Bob Foster: My name is Bob Foster and I am here tonight representing the West Virginia
Manufacturer's Association and I've handed you written copies of your comments,

I will just summarize them off the cuff here. There's only one concern we have, Brian, and
that is reviewing the similar regulation for the Environmental Quality and Air Quality Board
we find both those contain sections that are not addressed in this 60CSR2, and that section
was a section pertaining to requests that do not reasonably describe the records sought, in that
if an agency received a request for information and for some reason or other the individual
has not properly or did not really have or not be able to identify properly so the agency can
secure that for them, it provides them with an other opportunity to go and say, "We couldn't’
find this based on your description. Would you help us out and give us more, another
opportunity to help vou out.”

It provides them another opportunity to better describe what they are looking for and that way
the agency can fulfill the request. I think it is a good idea.

Some citizens, I'm sure, don't have full descriptions, really don't know what they are looking
for. They write it down on paper and its a little sketchy. So, it just provides another
opportunity to describe better for the agency really what they are looking for.

It allows the agency to bend over backwards to help them out.

So, that's really the only comment we've got.

Farkas: Ok. Only two comments received. That ends the formal part of the hearing. I will
turn off the tape recorder and then let me talked to you a little bit.

With that this hearing comes to conclusion on proposed regulations on Freedom of
Information Act requests by the Division of Environmental Protection.




Response to Comments Received on
Title 60
Procedural Rules
Divisicn of Environmental Protection
Director’s Office
Series 2
Rules on Freedom of Information Act Requests

1. Several comments pointed out the incorrect Rule number was used in Section 1.5, Repeal of
Former Rule.

Response: The error was corrected. The rule being repealed is 38CSR9, “Rules and
Regulations Governing Requests for Information.”

2. Several comments questioned exemption 60-2-9.1h dealing with “Internal memoranda or letters
received or prepared by any public body.”

Response: The language used in the Division’s Rule is the same as allowed under West
Virginia Code 29B-1-4(8), and is in keeping with the recent state Supreme Court ruling on
the withholding of Internal memoranda or letters received or prepared by any public body.

Section 9.1 was modified to say, “The Act provides that the Division may exempt the
following from disclosure:”

3. A request was made to include a provision for “Requests that do not reasonably describe
records sought.” Such a provision is included in the Air Quality Board and Environmental Quality
Board rules on Freedom of Information Act requests,

Response: The section was added.

4, Comments were received questioning the definition of Request meaning a “written request.”
Response: The Division believes written requests are administratively necessary to ensure
that the nearly 1,000 Freedom of Information requests received annually are handled in
accordance with the law.

5. A comment was received regarding the definition of Record.

Response: The Division has deleted the definition of Record and replaced it with

definitions for Public Record and Writing. Both definitions are taken from West Virginia
Code 29B-1-2(4) and (5).




6. Comments were received about inconsistencies between sections 60-2-2.4, 60-2-5, and 60-2-6,

Response: The Division has deleted the last two sentences in Section 60-2-3, and
amended the section caption to match the new 60-2-5.

7. A comment was received that no address, or telephone number was included in Section 60-2-4.

Response: An address was purposely not included because addresses and telephone
numbers are subject to frequent change.

8. Comments were received about Section 60-2-7, Denials of Requests.
Response: Because of the addition of Section 60-2-3, the Division deleted 60-2-7.1.d.

9. A comment was received on how the Division would fashion a denial of an information letter
under Section 60-2-7.2.a. :

Response: Division letters denving the release of information will be written in
accordance with the recent state Supreme Court ruling, The Daily Gazette Company Inc.
v. The West Virginia Development Office and its Director, Thomas C. Burns,

10. A comment was received on Section 60-2-8.1 a. (Trade Secrets) and a court ruling upholding
the release of production information as effluent data.

Response: Except for the statement, “provided that in no case shall effluent data
submitted pursuant to West Virginia Code, Chapter 22, be considered exempt from
disclosure,” the definition of Trade Secret used in this proposed rule is the same as
contained in West Virginia Code, Chapter 25B.

The Division also notes that the court ruling appears consistent with “in no case shall
effluent data....be considered exempt” language of 8.1.2 since the court ruled the
company’s “discharge permit pretreatment standard is expressed in terms of allowable
pollutant per unit of production. Therefore Revere’s production data were necessary to
determine its compliance with its effluent discharge limits under the Clean Water Act...”

11. A comment was received on Section 60-2-9, Partial Disclosure,
Response: If a situation contemplated by this Section occurs, the Division will follow the

procedure set forth in the recent Supreme Court ruling, The Daily Gazette Company Inc. v. The
West Virginia Development Office and its Director, Thomas C. Burns,




12. Several comments were received regarding the fee structure and the waiving of fees to the
media, public interest groups and citizens.

Response: The Division believes the proposed fee structure is reasonable and reflects the
actual cost to reproduce Division records.

The West Virginia Code, Chapter 29B-1, does not contain provisions exempting certain
persons from paying fees.

The Division’s proposed Rule, however, provides that the first 20 pages of information are
free and that no charge will be required if the total cost to produce the information is $5 or
less. The Rule also allows the waiving of a fee if an affidavit is filed.

These provisions should take care of the majority of requests received from the media,
public interest and citizen groups.
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October 9, 1996

Mr. Brian Farkas

Division of Environmental Protection
10 McJunkin Read

Nitro, WV 25143-23506

Dear Mr. Farkas:

We wish (0 express our opposition to certain provisions of vour proposed 60CSR2 “Rules for
Filing Freedom of Information Act Requests™ which we recently received from the
Administrative Law Division of Secretary of State Ken Hechler's office. Specifically, we believe
that yvour proposed hourly charges for searching for requested records, as set forth in 60-2-10,
10.1 and 10.1.G, are contrary to the intent of the Legislature in enacting the Freedom of
Information statute, Chapter 29B. Article | of the West Virginia Code.

In Code 29B-1-3(5), the Legislature authorized a public body to “establish fees reasonably
calculated to reimburse it for its actual cost in making reproductions” of requested records.

However, your proposed rules establish fees to be charged “for searching and reproducing
requested records.”

We believe the absence in the FOI statute of authorization to establish fees for searching for
requested records is simply due to the Legislature’s recognition of the fact that West Virginia
taxpayers were already paying, through funds appropriated for personal services, the cosis of
personnel to create and maintain public records and to make those records available to the public
as part of their regular duties.

Therefore, we view the proposed establishment of hourly charges ranging from $11.46 to $29.50
“for the Division’s time spent in locating and duplicating requested records”™ as an effort to, in’
effect, cause the Division to receive funds twice for providing the emphasized service.
Accordingly, we strongly disagree with your assessment of the “Economic Impact on
Citizens/Public at Large” of the proposed rules as “N/A™ and hereby request that said hourly
charges be deleted.

ety truly yvours,
| = ° .
P ol L
David A, Raese
cc: West Virginia Press Association

Secretary of State Ken Hechler
1251 Ear] L. Core Road » Morgantown WY 26505-6298 « (304) 291.0400 FAX (304) 291-2326

West Virginia Newspaper Publishing Company
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November 5, 1996

Laidley Eli McCoy
Comnissioner, Bureau of Environment
State of West Virginia

Dear Commissioner McCoy,

Please consider this letter to be a written comment by
The Charleston Gazette to proposed rules for handling requests
under the Freedom of Information Act.

There are several sections that concern me and several of
our reporters.

of the highest concern is the definition of "request."
Section 2.4 states that a "request" means a written request.
As you are aware, news reporters frequently need immediate
information from the Division of Environmental Protection to
fulfill our responsibilities of informing the public.

I can foresee situations in which our reporters will ask
for information needed that day and will be told to make a
request in writing and wait for an answer in five days.

Obviously, written requests should be required only in
cases where large amounts of material are sought. Otherwise,
reporters should be able to ask for and to receive information
or have access to it.

Likewise, news reporters must be able to seek information
from the person most likely to have the information or know
the answer. Public information officers can be quite helpful,
but they should never be the sole information source for an

agency.

I also have to protest the fee schedule proposed for
complying with the Freedom of Information Act. The Act
permits public bodies to be reimbursed for "its actual cost in
making reproductions of such records."

1001 Virginia Street, East
Chariesten, W. Va. 25301 . S




Laidley Eli McCoy
November 5, 1996
Page 2

The Act contains no provisions for charges for searches,
for computer printouts, in-house programming, etc. Nor should
there be. Surely, if public bodies can afford public
information offices to process information it wants the public
to know, it can afford to provide information that the public
wants to know.

Under the federal Freedom of Information Act, agencies
are allowed to waive fees for newspapers, public interest
groups and citizens. I urge you to adopt a similar provision.

I believe the objections I have listed are reasonable and
could easily be rectified.

Sincerely,
James A. Haug%
Editor

JAH:ss




COMMENTS OF THE WEST VIRGINIA MANUFACTURERS
ASSOCIATION REGARDING PROPOSED RULES ON
FREEDOM OF INFORMATION ACT REQUESTS

60 C.S.R2

I INTRODUCTION

On September 30, 1996, the West Virginia Division of Environmental Protecticn ("DEP" or
"Division") Directer's Office filed with the Secretary State 2 propesed rule setiing forth procedures
for filing requests with the DEP for the inspection and copying of Division records under Chapter
20B-1-1 et seq. of the West Virginia Code, 1931, as amended (commonly known as the Freedom
of Information Act). Accompanying the proposed rule was a notice requesting both writter and oral
comments. Pursuant to this notice, the West Virginia Manufacturers Asscciation ("WVMA") has
undertaken a review of the enclosed rule and files these comments..

The WVMA represenfs a broad cross-section of large and small industrial concerns
" throughout the State of West Virginia. In keeping with the WYMA's supportive position regarding
the development of West Virginia's environmental regulatory program, the WVMA offers these
comments as a means to facilitate progress toward a reasonable and protective program, consistent

with the requirements of environmental statutes and regulations.

1L COMMENTS

WVMA is pleased that the proposed rule, with miner exceptions, Is consistent with the rules
applicable to both the Environmental Quality Board ("EQB") and Air Quality Board ("AQB") at 46
C.S.R. 8, and 52 C.S.R. 2, respectively. WVMA suggests that all three rules be consistent and, to
that end, notes that both the EQB and the AQB Freedom of Information Act rules contain a section
titled "Requests Which Do Not Reasonably Describe Records Sought.” This section does not appear

in proposed 60 C.S.R. 2. The apparent purpose of this section in the other two rules is to continue




the request and response process until such time as the requestor provides sufficient information to
allow the respective Board to identify and locate requested records. Proposed 60 C.S.R. 2 does not
allow for the continuance of such process; rather, the propesed rule results in a denial of the request
if the description sought is insufficient for DEP to identify and locate the materials. Se¢ proposed
60 C.S.R. 2-7.1.d.. WVMA suggests, inasmuch as the sufficiency of a record description is
subjective in na'a;zre and insufficiency could be used on a default basis for denial of requests, that the
proposed rule be revised 1o include a section regarding requests which do not reasonably describe
records sought and which would result in the continuation of the information request process in such
instances.

WYMA appreciates the opportunity to provide comments regarding proposed 60 C.S.R. 2
and weuld be pleased to provide clarification to any of its comments if desired by DEP.

Respectfully submitted, this the 6th day of November, 1956.

T 1 L

Karen 8. Price, President

West Virginia Manufacturers Association
2001 Quarrier Street

Charleston, West Virginia 25311
Telephone: 342-2123

Prepared by:

Robinson & McElwee
Post Office Box 1751
Charleston, West Virginia 25326

Contact:

Edward L. Kropp, Esq.
Telephone: 347-8342
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CALWELL & McCORMICK

405 Capitol Street
Suite 607
P. Q. Box 113
Charleston, West Virginla 25321
Telephone (304) 343-4323

FAX: (304) 3443684
Toll Free: 1-800-876-532%
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Jferemiah F. McCarmick : 2O, Box 715
Juhin Skapgs Nitro, West Virginia 25143
pMury MceQuain Teiephane (304) 755-8161
Shirley A, Sleagps FAX: (304) 7558739

Pavid H. Carriger “Vigginis only
Debearah Niehalson

November 6, 1996

Mz, Brian Farkas,

Public Information Officer

West Virginia Division of
Envirénmental Protection

10 Mclunkin Road

Nitro, West Virginia 25143-2506

VIA RACSIMILE: 759-0526

Re: Comments to proposed FOIA regulations

1 am Writing on behalf of my client, the Affiliated Construction Trades
Foundation, ("ACT"), to submit the following comments to the proposed FOIA
regulations, (60 CSR 2), submitted by the West Virginia Division of Environmental
Protection, ("DEP"):

1.  Section 60-2-1.5 states that the rule repeals and replaces 38 CSR 12. That
rule is titled “Solid Waste” and has nothing to do with FOIA requests.
“Rules and Regulations Governing Requests for Information (Freedom of
Information Act)” are found at 38 CSR 9.

2. Section 60-2-2.3 defines “Record”. Rather than adopt the proposed
definition, we recommend that the DEP tailor the definition of “Record”
found in the federal FOIA regulations at 40 CFR 2.100(b). In particular, the
federal definition makes clear that the “terma includes informal writings (such
as drafts and the like)”.
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3. Section 60-2-2.4 defines a “Request” as a “written request”. The federal
definition of “Reguest” does not include the description “written”. We
suggest that the DEP delete ““written” from the definition of “Request” in
order to avoid inconsistencies with other sections of the proposed regulation
(described below).

4, Sections 60-2-2.3 and 60-2-2.4 proposes limiting reguests to public
information officers amounts to a geg rule on DEP employees. We
recommend that simple requests can be handled most efficiently by
individual DEP employees who are working on the task in question. DEP
department policy could cover controversial topics or requests that take a
significant amount of time to fill.

5. Section 60-2-2.5 proposes that the Division “will honor oral or telephone
requests if followed by a written request”. Aside from the inconsistency that
in Section 60-2-2.4 a request is defined as a written request, this language
is confusing when compared with

Section 60-2-6.1 which proposes that the Division “shall begin to identify
and locate” the requested information only upon receipt of a written request.
If no action is commenced until after a written request is received, what is
the intent of the Division’s proposed regulation to henor aral or telephone
requests? We recommend that the inconsistencies among Sections 60-2-2.4,
60-2-5 and 60-2-6.1 be resolved,

6. Section 60-2-4 proposes that requests be sent to the Public Information
Office and that facsimile requests are acceptable but fails to provide an
address or a facsimile number.

7.  Section 60-2-7 proposes circumstances under which requests can be denied.
One of those circumstances is that the requested information is exempt from
disclosure under the Act or another statute (60-2-7.1.c). Federal FOIA
regulations have a similar provision (40 CFR 2.113) but require that the
denial be made only after the EPA has decided that the public interest would
not be served by the disclosure of the exempt records. Conversely, if the
EPA decides that the public interest would be served by the disclosure, they

ANZOTAAGFO! 2
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need not deny the request. We suggest that the West Virginia FOIA
regulations established this flexibility for the DEP.

Another circumstance that is listed as a reason for demial is that “the
description of the record sought is insufficient for the Division to identify
and locate” (Section 60-2-7.1.d). However, the proposed regulations offer
no guidance or assistance to the requestor as to how to better describe the
record so that the Division can identify and lecate the requested record.
Federal FOIA regulations provide that the “EPA will make every reasonable
effort to assist in the identification and description of records sought and to
assist the requestor in formulating his request” (40 CFR 2.109). We
recommend that the DEP consult the federal FOIA regulations at 40 CFR
2.109 and tailor those regulations for use in West Virginia in an effort to
exhance disclosure of public records to the public.

8. Section 60-2-7.2.a proposes that if the DEP denies a request, a denial letter
will be sent to the requestor that states, in part, the reason for denial. We
recommend that the DEP consult federal FOIA regulations at 40 CFR 2.113
which addresses denials of requests and tailor those regulations for use in
West Virginia. In particular, 40 CFR 2.113(d) requires that a determination
to deny a request “shall identify the records that are being withheld
(individually, or, if the denial covers a large number of similar records by
described category), and shall state the basis for denial for each record or
category of records being withheld.”

9. Section 60-2-8.1.a proposes that production data are, in certain
circumstances, trade secrets and, therefore, exempt from disclosure. The
proposed rule continues: “that in no case shall effluent data submitted
pursuant to Chapter 22 of the West Virginia Code be considered trade
secrets.” We believe that it is important that the regulations recognize that
production data necessary to determine compliance with applicable effluent
standards is itsel{ “effluent data™ and is not eligible for confidential reatment
under FOIA. This position is supported by federal FOLA regulations dealing
with confidential buginess information at 40 CFR 2.302(e) and the definition
of “effluent data” at 40 CFR 2.302R)(2YIXB) and was recently affirmed by
the U.8. District Court for the Southern District of New York (RSR. Corp v.
Browner, DC SNY, No. 95 Civ. 0354, 5/1/96). [See attached news
release].

AN92024AGFQS 3
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10. Section 60-2-8.1.h proposes to exempt from disclosure “internal memoranda
or letters received or proposed by any public body.” This proposed rule goes
so far bevond the exesmpt categories set forth in the federal FOLA regulations
at 40 CFR 2.118 that its implementation would have the effect of
significantly stifling the intent of FOIA to make the fullest possible
disclosure of records to the public. The federal FOIL regulations establish
as an exempt category “interagency or intra-agency memorandums or letters
which would not be available by law to a party other than an agency in
litigation with the agency (40 CFR 2.118(a)}(5). West Virginia regulations
should be no more limiting than the federal regulations.

12.  Seection 60-2-9 proposes that “if a requested record contains bath exempt and
nonexempt material, the nonexempt material shall be disclosed after the
exempt material has been deleted or redacted.” We recommend that if
material has been deleted or redacted, the DEP, in accordance with federal
FOIA regulations at 40 CFR 2.113(d), identify the records being withheld
and state the basis for denial for each record or category of records being
withheld (see Paragraph 7, above).

13. Section 60-2-10.1.% proposes a method for those who cannot afford to pay
the fees associated with their request to, nevertheless, have their request
processed by the DEP. We recommend that in addition to this proposed rule,
the DEP incorporate the Federal FOIA regulations for reduction or waiver
of fees at 40 CFR 2.120(d). This regulation allows the reduction or waiver
of fees if the agency determines that disclosure of the information is in the
public’s interest and is not primarily in the commercial interest of the
requestor. We recommend that the regulations follow our statute and federal
law by charging reasonable fees for making reproductions. (Section 60-2-10).

In general, we believe the proposed FOIA regulations are not well thought out, are
in some cases confusing and contradictory, and will stifle rather than promote
public access to public records. We recommend that the DEP withdraw these
proposed regulations and start afresh, using the federal FOLA regulations at 40 CFR
2 as a guide.

ANF2D25AGFO) 4
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Thank you for your aftention to this matter. If there are any questions,
please call.

Very truly yours,

Shirley A. Skaggs

cc: Mr. Steve White

ANGZO4AQFDL s
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November 5, 1996

Joseph T. Carney
111 Hayves Avenue
Charleston, WV 25314

Division of Environmental Protection
Training Center

#10 Mcjunkin Road

Nitro, WV 25143-2506

Atin: Brian Farkas '
RE: Rules for Filing Freedom of
Information Act Requests

Dear Mr. Farkas:

The following comment is offered regarding the proposed “Rules for Filing
Freedom of Information Act Requests”:

8.1Lh exempts “Internal memoranda or letters received or prepared by
any public body.”

This exemption, in my opinion, is not justified. Internal memoranda and letters
received or prepared bv any public body should be part of the public record.
This exemnption would place a cloak of secrecy over the internal workings of
DEP.

I am a Consulting Engineer and work with several branches of DEP. The DEF
personnel have always been very straightforward and open about explaining the
basis of their decisions and requests. I have never encountered a situation where
DEP personnel felt a need to withhold their internal memoranda or letters
received.

Additional information justifying the DEP’s need for this exemption should be
submitted and analyzed before a decision is made to adopt these rules. Thank

you for the opportunity to submit these comments.

Very truly yours,

Joseph T. Carney, P.E. %
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WILUAM H. HARRINGTON
Chief of Staff

KEN HECHLER
Secretary of State
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", JUDY COOPER
Diractor, Administrative Law

MARY P. RATLIFF
Deputy Secretary of State

JAN CASTO : e IMR 5 U 1 M l PENNEY BARKER

Deputy Secretary of State STATE OF WEST VIRGINIA © 77 *Supervisor, Cerporations

CATHERINE FREROTTE . = = SECRETARY OF STATE ririne (v \on s,

Executive Assisiant Building 1, Suits 157-K yECR:TA - '; S o -T__ 1A (Plus all the volunteer
0 SR heip we can get}

Telephons: (304} 358-6000 -~ - 1900 Kanawha Blvd., -East

Corporations: (304) 558-8000 : Charleston, WV 25305-0770

FAX: (304) 558-0900

TO:_ CARERETE CHAMEE -

AGENCY: _DEP-DIRECTORS' QFFICE

FROM: JUDY CCOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION

DATE: February 20, 1997 T

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO QOUR
COMPUTER SYSTEM. PLEASE REVIEW, PROCF AND RETURN IT WITH ANY
CORRECTICNS. IF THERE ARE NOC CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION CF
THE RULE FCR YOUR RECORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OCOR THIS FORM WITHIN TEN
(1¢) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YCOU HAVE ANY QUESTICNS.

SERIES: _2 TITLE: _&0 DEP-DIRECTORS'! OFFICE

*® THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGNED:_

TITLE OF PERSON SIGNING:

DATE:

AR R R R R R R R R AR AT A A A A AR R A AR A AR R TR AR AR AL

* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS L VE BEEN MARKED.

SIGNED: L/ZM/C-& Cﬁl/n’&w

/4241 Jl, Cfi@{kZa2¢€X/
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