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NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
, AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY: _Division of Environmental Protection TITLE NUMBER: 328

CITE AUTHORITY _22-1-3, 22-1-4, 22-1-7, 22-1-12, 22-1-16, 22B-1 thru 39
22B-5-1 thru 12 ,

AMENDMENT TO AN EXISTING RULE: YES NO_ X%

IF YES, SERIES NUMBER OF RULE BEING AMENDED: ____H&

TITLE OF RULE BEING AMENDED: Y

Series 22

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:
TITLE OF RULE BEING PROPOSED: abandoned Wells

THE ABQVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR

THEIR REVIEW.,

j‘/’”_;é/f;f{

Theodore M. Streftﬁ Chief
Office of Cil and Gas

#10 McJunkin Reoad

Witro, WV 25143-2506

PH: 759-0514
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DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL Resouacss  moan
OFFICE OF THE SECRETARY w03} §EP -3 oo o

State Capitol, Room R-151

Charleston, West Virginia 25305-0310
GASTON CAPERTON Telephone: (304) 5658-3265
Governor Fax No.: {304) 5568-4983

JOHN M. RANSON
Cabiret Secretary

July 31, 1992

Ted Streit : T
Division of Environmental Protection
#£10 McJunkin Road

Nitro, West Virginia 25143

RE: Proposed Rule - Title 38, Series 22 (Abandoned wells)
Dear Ted:

Pursuant to West Virginia Code §5F-2-2(a}(12), I hereby
consent to the proposal of the rule specified above.

You may attach a copy of this letter to your filing with the
Secretary of State as evidence of my consent.

Sincerely yours

7
:%67 LT

ohn M. Ranson
Cabinet Secretary

JMR:cjb
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State of West Virginia
DIVISION OF ENVIRONMENTAL PROTECTION
10 McJunkin Road
Nitro, WV 25143-2506

David C. Caftaghan
Direcior

July 30, 1992

=
™
)
Mr. John Ranson E;
Secretary ey
Department of Commerce, Labor T R s
and Environmental Resources . w2
Room R-151 - S
Capitol Complex -
Charleston, West Virginia

Dear Secretary Ranson:

I submit herewith a request to file new regulations
concerning Abandoned wells (38-CSR-22).

The regulations are
the result of a task force on abandoned wells that have been
meeting for the last year.

The group made up of IOGA, WVONGA, the coal assoclation

and citizen groups have put together this regulatory change
which was mandated by changes in the statute.

Sincerely,

d C. ¢

han
Director

Division of Environmental Protection

Fncl: as stated

DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES




FISCAL NOTE FOR PROFQOSED RULES
Rule Title: Abandoned Wells 3BCSR22
Type of Rule: X Legislative Interpretive Procedural

Agency Division of Environmental Protection Address K10 McJdunkin Road
Nitro, Wv 25143-2506

1. Eftfect of Proposed Rule { ANNUAL 11 FISCAL YEAR
| INCREZASE DECREASE || CURRENT | NEXT | THEREAPTER
ESTIMATEZD TOTAL COST ] §50,000 1 s [{ $50,000 | & | ¢
PERSONAL SERVICES | 30,000 18 |1 s310,000 | & (]
CURREZNT EXPENSES ] 15,000 | |} 15,000 | H
REFAIRS AND ALTERATIONS | I | § | ]
EQUIPMENT [ 5.000 [ i 5,000 | |
OTHER | | } |

2. EXPLANATION OF ABOVE ESTIMATES.

We anticipate creating a position to implement the regulations.

3. Objectives of these rules:

To implement the Abandoned Well Act of 1992.




Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.

Presently there are hundreds of wells being abandoned each year.
These wells, if not plugged by the operator of the well, will have to be
plugged by the State at the cost of $5,000-5$10,000 per well.

B. Economic Impdct on Political Subdivisions; Specific Industries;
Specific Group of citizens.

This will have the most direct cost to 0il and Gas operators in that
the statue has made the penalties for abandoning a well to the State higher.

C. Economic Impact on Citizens/Public at Large.

Very little impact except to pay for increased personnel for DEP.

DATE 17:Z§ 20 [F5e.

Signature of Agency Head or Authorized Representative

,7-;2//:>(

Theodore M. Streit - Chief Office of Oil and Gas




WEST VIRGINIA DIVISION OF ENVIRONMENTAL PROTECTION

-QFFICE OF OlL AND GAS

Title 38 Series 22

Abandoned Wells

-

July 30, 1992

The purpose 0f these rules is to implement the Abandoned Well Act
of 1952 HB-4476. This legislative rule establishes a variety of
requirements pertaining to o0il and gas wells in West Virginia,
the West Virginia Abandoned Well Act, W.Va. Code §22B-5-1 et seq.
and more specifically in relation to abandoned wells, financial
responsibility requirements, a priority system for plugging
abandoned wells, the declaration of operator status, authorizing
interested persons to plug abandcned wells, schedules for

plugging wells, and emergency procedures for abandoned wells.
These regulations are all new.




TITLE 38
LEGISLATIVE RULE
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAT RESOURCES
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF OIL AND GAS

SERIES 22

ABANDONED WELLS

§38-22-1. General. ) . ) . _

1.1. Scope -- This legislative rule establishes a varlety a@
requirements pertaining to 0il and gas wells in West Vlrglnlaua

the West Virginia Abandoned Well Act, W.Va. Code §22B-5~1 et seg: -

and more specifically in relation tec abandoned wells, financial
responsibility regquirements, a priority system for plugging
abandoned wells, the declaration of orerator status, authorizing
interested persons to. plug abandoned wells, schedules for
rlugging wells, and emergency procedures for abandoned wells.

1.2. Ruthority -- W.Va. Code §§22-1-3; 22-1-4; 22-1-7; 22-1-
12; 22B-1-1; 22B-1-2; 22B-1-3; 22B-1-4; 22B-1-5; 22B-1-6; 22B~1-
7; 22B-1-9; 228-1-10; 22B-1-11; 22B-1-19; 22B-1-23; 22B-1-24;
22B-1-26; 22B-1-28; 22B-1-29; 22B-1-30; 22B-1-32; 22B-1-34; 22B-
1-35; 22B-1-36; 22B-1-37; 22B-1-38&; 22B-1-39; 22B-5-1 through 12.

1.3. Filing Date --
1.4. Effective Date -~

1.53. Forms -- An 1ndex of all current forms and copies of
any forms currently used under or reguired by this rule may be
chtained from the Chilief, The 0Office of 01l and Gas reserves the
right to amend any forms prospectively to accord more fully with
West Virginia Code Chapter 22B and this rule.

§38-22-2. Definitions. --

Unless the context in which used clearly requires a
different meaning, the. definitions contained in West Virginia
Code 22B-1-1 and 22B-53-3 shall apply to this rule in addition to
the definitions set forth below. The definitions of these rules
shall apply to West Virginia Cecde 22B-%5-1 et seg. unless the
context clearly expresses a different meaning. - ;

2.1, "Chief" shall mean Chief of the Office ¢f 01l and Gas
as designated by the Director of the Division of Environmental
Protection.

2.2. "W.Vva. Code" shall mean the Code of West Virginia of
1831, as amended.




38CSR22 _

§38-22-3. Declaration of Operator Status.
3.1. General reguirements.

3.1.1. No declaration of operator status will be made
until either an applicant for operator status has complied with
the reguirements of W.Va. Code Z2B~1-26 and the rules promulgated
thereunder ard Form 0OP-77A "Declaration of Operator Status" has
been filled with the 0Office of 0©0il and Gas, or after
investigation, the Chief wvoluntarily declares a party to ke
designated the operator and to have attained operator status. A
party designated by the Chief to be an operator shall be given
notice, an opportunity to comment and the right to appeal any
desigration. i -

3.1.2. If an operator wishes to apply for declaration
of operator status for more than one well, a separate application
must be submitted for each well for which a determination is
sought. Wells currently covered under an existing bond need not
be applied for. - : ,

2.1.3. An applicant for operator status shall submit
such other information including the right to develop, operate,
and produce <il and gas from an o0ll and gaz lease, as the Q0ffice
of Cil and Gas may requlire in order tco estadblish by evidence,
that the operator gqualifies for the dJdeclaration of operator
status for the well for which a declaration is sought. In the
event that more than one applicant applies for operator status
for a given well the Chief may declare operator status for more

than one party. The Chief shall notify all applicants by

certified mail of all applications seo that the applicants may
privately ascertain whatever rights each has in the well. The
Chief may take financial assurance from competing interests, but
the Chief will not make the determinaticon of ownership rights to
the well or leasehcld.

3.1.4. Once operator status has been declared by the
Chief, then the operator shall incur all rights and obligations
accruing to an operator in regard to operation of the well.

2.1.5. In case of lease default by an operatoer, if the
lessor does not accept responsibility for pliugging or operation
of the well, then the cperatcr shall have the right tc access the
wellsite to plug the well, and in the event, neither condition
occurs, then the Chief hag the right to designate the right to a
person to access the wellsite for the purpose of plugging the
well. - ' -

3.2. Declaration procedures. - The procedure for declaration
of operator status will be the same procedure that is outlined in
38 CSR 18-10.3 'Separate Bonds; Blanket Bonds; Financial
Responsibility; Registration; Designaticon of Agent; Transfer of
title and ©operator status; Transfer procedures; Periodical




© 38CSR22

Clrcular; Hearings; Ineffective Bonds; and Financial
Responsibility from Competing Interests.”

§38-22-4. Financial Responsibility Regquirements.

4,1. General reguirements. - Operatocrs shall comply with
W.Va. Code 22B-1-26, "Performance bonds; corporate surety or
other security," and any rules promulgated thereunder and 22B-5-4
and 5 and any rules promulgated thereunder for all welils.

4.2. Wells for which an operatcr is known kbut are presently
unbonded. - Cperators of wells which are currently unbonded shall
comply with W.Va. Ccde 22B-1-26, "Performance bonds; corporate
surety or cther security,"” and any rules promulgated thereunder
and with 22B-5-4 and 5 and any rules promulgated thereunder, by
filing form CP-7 for single wells or form OP-8 for multiple wells
as provided in the following sections or form OP-77 to transfer
such well to the operator's existing fifty thousand dolliar
(£50,000) klanket bond.

4.3, Demonstration of unjust hardship; suspension of
financial responsibility reguirements; percentage payments.

4.3.1. An operator desiring to demonstrate unjust
hardship as a result of having to comply with W.Va. Code §22B-5-4
and 5 anéd therefore, fulfill the legal duties Imposed by
demonstrating financial responsibility under either W.Va. Ccode
§22B-5-4(b3 (1) or {2), shall file with the Chief a regquest to be
authorized tec comply with either one of the two sectlons for
purposes of complying with the rules. Such reguest shall, in
addition to anv other information as the operator believes
establishes suech unjust hardship, include informaticon which may
be requested by the Chief.

4.3.2. An operator who demonstrates to the
sarisfaction of the Chief that complying with <the £financial
responsibility regquirements will result in an unjust hardship may
pe authorized +to either suspend the financial responsibility
requirements in accordance with W.Va. Code §22B-5-4(b}(l} or make
percentage payments in accordance with W.Va. Code §22B-5-4(b)(2)
and the rules promulgated thereunder. '

4.3.32. 211 regquests for determinations under this
section shall be in writing and shall be responded to in writing
by the Office of 011 and Gas within thirty (30) days of the
receipt of the written submittal reguesting a determination by
the O0ffice of 01l and Gas.

4.3.4. Demonstration of financial responsibility by
percentage payments. - In acccrdance with W.vVa. Code §Z2B-5-4, an
operator may be authorized by the Chief to demonstrate financial
responsibility by supplying twenty percent of any required amount
in accordance with the schedule set forth in W.Va. Code §22B- 5-
4({k)(2) as follows: supplving twenty percent of any regquired

-3




38CSR22

amount by no later than the first day of July, one thousand nine
hundred ninety-four; forty percent no later than the first day of
July, oae thousand nine hundred ninety-five; sixty percent noeo
later than the first day of July, one thousand nine hundred
ninety-six; eighty percent by the first day of July, one thousand
nine hundred ninety-seven; and one hundred percent by the first
day of July, one thousand nine hundred ninetyv-eight, and on such
forms as are supplied by the Chief. .In the event an operator is
not in compliance with the required percentage demonstration of
financial responsibility by the reguired date as set forth
praviously, the operater shall ke considered to be in violation
of the financial responsibility regquirements, and the Chief shall
order the well(s) shut in and may order the wells to be plugged.

4.3.5. The Chief shall have the right to forfeit any
amounts deposited prior to the completlion of deposiiting the total
amount 1n the event that the Chief complies with procedures to
forfelt a bond.

£.3.6., Demonstration of unjust hardships to suspend
financial responsibility requirements. - Except for demonstrating
financial responsibkility in compliance with W.vVa. Code 22B-5-
4(b)(2), the determination of unjust hardship to suspend the
demonstration of financial responsibility shall not extend beyond
the first day of July, one thousand nine hundred ninety-five. In
the event an operator is neot in compliance with the demonstraticn
of financial responsibility by the regquired date as set forth
previously, the operator shall be considered to be in wviolation
of the financial responsibility requirements, and the Chief shall
order the well(s) shut in and may order the wells to be plugged.

§38-22-5. Plugging by Interested Parties.

5.1. Notice reguirements. )

5.1.1. Any interested party, aszs defined by W.Va. Code
22B-5=-3{(c), desiring to plug an abandoned well shall serve the
notice required under W.Va. Code 22B-5-7 on Form Ww~4(c}. A copy
of the plugging permit application for the well in gquestion must
be served witfh the notice.

5.1.2 If surface owner of the premises where any
abandoned well 1s situated (inciuding without limitation, the
surface reasonably necessary for a site for the work necessary
at the well to plug the well and reasonably necessary for access
to the well site as set out in Secticon 5.3 iInfra.) is not known
to the interested party, then the identification of the surface
owner. may be made pursuant to 38 CSR 18-5.4.1.1. through 5.4.1.4.

5.2. °° Certificate of Service. - Such interested party
shall submit with the application for a plugging permit either a

certificate that notice was glven as required or proof of service ..

of the notice.




38CSR22

5.3. '"Premises where any abandoned well is situated" shall
mean all of the surface and other interests;

5.3.1. which are reasconably necessary for a site for
the work necessary at the well to plug the well;

5.32.2. which are reasconably necessary for access to
the well site; and

5.3.3. which are ctherwise reasonably necessary for
plugging the abandoned well.

5.4 TFor the purposes of determining the "Premises where any
abandoned well is situated" opursuant to section 5.3, scme
reagsonable easement must exist to plug the well, but in
determining which premises are necessary and the amount of
premises which are necessary, the interests of the surface or
other interests must be egqually balanced with the interests of
the interested party in plugging the well.

5.5 "gurface owner" shall mean any owners of the surface of
the premises where any abandoned well is situated as defined in
this section: Provided, that for the purvose of the pctential
right to take any casing, equipment or other salvage, "surface
owner'" shall only mean the owner of the surface of the site where
the well plugging work is done.

§38-22-46. Priority of Expenditures from the ©0il and Gas
Reclamation Fund.

6£.1. General Reguirements.

5.1.1. The Chief of the Office of 0il and Gas shall
maintain a census of abandoned wells. Such census shall be based
upon the best information availakle tc the Chief and may include
studies undertaken toc maintain such census, lccal knowledge of
the olil and gas inspectors, the results of investigations as a
result of citizen's complaints, whether an cperatcr exists,
whether financial responsibility exists to plug the abandoned
well, or other such information as may be available.

656.1.2. From time to time the Office cf 0Oil and Gas
shall publish a list of abandoned wells. This reguirement may be
met -by the publication of the notice reguired by section 38-22Z-
3.2. of these rules.

6.1.3. The Chief is authorized to expend funds .from
the 0il1 and Gas Reclamation Fund in accordance with the
procedures in W.Va. Code 22B-1- 2% and the rules promulgated
fhereunder. - The Chief shall expend funds first Zfor wells in
Classificatisn One, second for wells in Classification Two, and
third, for wells in Classification Three. The Chief shall expend
funds within a classification in the order defined in that
classificaticn.

-5~
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38C8R22 .

6.2. Priority classification procedure.

5.2.1. A1l abandoned wells identified by the census
of abandoned wells and which do not have an operator or not in
compliance with the financilal responsibility requirements or do
not have an independent source of funding, shall be placed into
Classification Two unless the Chief otherwise places the
abandoned well{s) into either Classification Three or
Classification Cne.

6.2.2. Any abandoned well in Classification One,
Classification Two, or Classification Three may be plugged by an
interested party or by the Chief of the Cffice of 0il and Gas. In
the event that an interested party desires to plug a well which
is included in Clasgification One and the interested party has
demonstrataed to the satisfaction of the Chief that the interested
party does not have sufficient funds with which to plug the well,
the Chief shall have the discretion to expend funds from the il
and Gas Reclamation Fund to partially assist in the plugging.

&.3. Classifications.

6,3.1. Classification OQne. - Abandoned wells in
Classification One shall be those that pose an immediate threat
to. human health, safety, or the environment or are such an
impediment t¢o the develcpment of mineral resources as to require
immediate plugging. Wells which pose an immediate threat to
human health, safety, or the environment shall take priority over
those wells which impede the development of mineral resources.

6.3.2. Claszification Two.

6.3.2.1. Abandconed wells in Classification Two
are those abandoned wells which are not an immediate threat to
the environment or which do not hinder or impede the development
of mineral rescurces of this state but which should be plugged
consistent with funds in the il and gas reclamation fund and
such other resources as may be avalilable to the Chief.

6.3.2.2. Abandoned wells 1in Classification Two
will include all abandoned wells identified by the abandoned well
census and not otherwise placed by the Chief inteo Classification
One or Classification Three,

6.3.3. Classification Three. - Abandoned wells in
Classification Three will include all abandoned wells which are
not a2 threat to the environment and which do not hinder or impede
the development of mineral resdources of this state and for which
plugging may be deferred for an indefinlte period.

§38~-22-7. Schedules for plugging of abandoned wells.




38CSR22

7.1. General.

7.1.1. A "sSchedule for 2Plugging of Abandoned WwWells™
may be requested by anyone desiring to fulfill the plugging
reguirements .over an extended period. The granting of the
Schedule will be for good cause as demonstrated to the Chief.

7.1.2. An operatocr desiring to. plug abandoned wells
under the aegis of "a Schedule shall submit a reguest in writing
to the Chief. Such reguest will contain a plan for timing the
plugging of the abandoned wells.

7.1.3. _The Chief shall respond in writing within
thirty (30) days of receipt &f such written reguest. :

7.1.4. An operator who has been granted a Schedule
shall submit pericdic, though not to ke less frequently than
annual, progress reports detailing work completed.

7.1.5. The granting of a Schedule does not relieve any
person of any plugging cr reclamaticn reguirements of 22B-1-23,
22B~1-24, 22B-1-30 or any rule promulgated thereunder.

§38-22-8. Emergency procedure.

8.1 Should an abandcned well develop a condition which is
dangerous ¢ human health, property, or the environment, the

Chief shall be notified immediately. The operator shall
immediately take any reascnable remedial &acticn neceéssary to
prctect life and property. If no operator i1s known or can be

located, then the Office of 0il and Gas shall conduct an
engineering evaluation, and if in the judgment of the Chief the
abandoned well Pposes a dangercus condition as descriked above,
the Chief shall be authorized to take whatever action 1s deemed
appropriate to abate the emergency.
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RESPONSE TO COMMENTS FILED AT PUBLIC HEARING ON REGUL

'

TITILED ABANDONED WELLS

UAAIO3Y

WY CSR 38-22

Notice o©f the proposed rule dealing with abandoned Wells to
establish requirements +to bring the Q11 and Gas section into
complaince with WV Code 22B-5-1 et al. dealing with abandoned wells,
was made on July 31, 1292, by the W. Va. Division of Environmental
Protection as authorized under W. Va. Code 22-1-3, 22-1-4, 22-1-7, 22-

1-12, 22-1-16, 22B-i-1 through 38, and 22ZB-5-1 through 12.

The purpose <of these rules 1s to implement the Abandoned Well Act
of 199Z HB-4476,. This legislative rule establishes a wariety of
reguirements pertaining to o©il and gas wells in West Virginia, the
West Virginia Abandoned Well Act, W.Va. Code §22B-5-1 et seqg. and more
specifically in relation to abandoned wells, financial responsibility
reguirements, a priority system for plugging abandoned wells, the
declaraticn of operator status, authorizing interested persons to plug
abandoned wells, schedules for 'plugging wells, and emergency

procedures for abandoned wells. These regulations are all new.

Written and oral comments were solicited on or before August 231,
1992, and the Ooffice received comments from one attorney representing
surface owners, and two attorneys representing oil and gas owners.

These comments may be viewed or copies obtalined by writing to: Chief,




PUBLIC HEZRING RECORD
WEST VIRGINIA DIVISION CF ENVIRONMENTAL PRCIECTION

ABANDCNED WELLS

CSR 38-22

August 31, 1992

The hearing record was opened at 10:00 August 31, 1932 with Ted
Streit, Chief of the Cffice of 0il and Gas presiding. In appearance
was David B. McMahon who submitted written comments, Frederick Kolb,
Jack Sutherland, and Doug Maddy . Additional written comments where
filed by David M. Flannery and Jchn Johnston. No other comments were
filed. Mr. Xolb, Mr. Sutherland, and Mr. Maddy concurred with the

written comments of Mr. Dave Flannery. The hearing record was closed

at 10:30 AM.




Office of 0il1l and Gas, Division of Environmental Protection, W. Va.
Department of Commerce, Labor & Eanvironmental Resources, #10 McJunkin

Road, Nitro, W. Va. 253Zs6.

211 of the comments were given careful consideration and a
few changes were made in the regulations. These changes incorporated
either -suggestions made 1n the comments or ideas i1nitiated Ly the

suggestions.

A discussion of these changes 1s as follows:

All of the comments dealt with typographical errors and as such

have been incorporated.




