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STATE OF WEST VIRGINIA

DIVISION OF ENERGY
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES

1615 WASHINGTON STREET. EAST & CHARLESTON, WEST VIRGINIA 25311 & TELEPHONE (204) 348.3500 & FAX: (304) 348.2452

GASTON CAPERTON £, W, "WOODY" WAYLAND
GOVERNOR - COMMISSIONER

August 14, 1391 o

Mr. John Rarscn

Secretary

Depar;ment of Commerce, Laber
and Envirconmental Rescources

Room R=-L51 _

Capitel Complex

Charleston, West Virginia 23305

Dear Secretary Ranson: x

T submit herewith a reguest to £ile new regulations
concerning Abandon Wells {CSR-38-21). The regulaticons are
+the ‘result of a <%task force on azbanden wells that have
meeting for the last year.

The group made up of ICGA, WVONGA, the coal assoclation
and citizen groups have put togehher th_s regulatcry change
and will be proposing changes to the statute.

Sincerely,

7'_:’64.%

Theodore M. Streit
Director
Secticn of Cil and Gas

1cr A "L
:::;. as stated : (va/ /G/ }/
O
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/F/ QT STATE OF WEST VIRGINIA i
] DIVISION OF ENERGY TM.._.

DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESQURCES

e FAX: (304) 348.2452

1515 WASHINGTON STREET, ZAST » CHARLESTON, WEST VIRGINIA 25311 « TELEPHONE (304) 343.3500

GASTON CAPERTON E. W. “WOODY" WAYLAND
GOVERNOR COMMISSIONER
DOE/SC&G~-0977

July 17, 1891

E. W. "Woody" Wayland, Ccmmissioner

Division of Energy
1615 Washington Street East
Charleston, West Virginia 25311

Dear Ccommissiconer Wavland:
I am propesing to promulgatz the enclosed regulations on
Abhzndoned wells, under the powers granted to me in West Virginia -
Code 22-1-12, ’ ’ o
This section requires-you toc decide whether or not you wish
to review +these regulations, and if so, to file a notice of

raview with me within 30 days. If vou choose not to review then,
vou can either mark them approved or do nothing which will be

considered an approval. : -

If vou have any further questions on this procedure or the.
raegulations, please feel free to contadct me.

Sinceraly,
A
Theodocrs M. Streit

Diractor
Section of Qil zand Gas

TMS:las {OWO{./

Encls. (as stated)
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Bona Fide Future Use of 0il and

Gas Wells

X Legistative

Typre of Ruie:

Agency Division of Energy

- Qualification

for Inactive STZCTUS

“1
n

interprative Precedu

Address 1615 Washington St., E.

Charleston, WV 25311

) ANNUAL [ FiSCAL YZAR
1. Effect of Proposad Rule | incresase Decrsase! Curreni Next Thereaftar
!
Estimated Total Cost |3 s |5 3 3
F r
Persanai Services Z0,000 j 30,000 f
Current Expanse 15,00¢C I 15,000 ,
o . |
Receairs and Alteraticns
Equipment 5,000 5,000
Cther
2. Explanaticn of above estimates.
We anticipate hiring a bona fide future use application reviewer
3. Obiectives ¢of these rules:

To make o0il and gas operators come forward and affirm their

intentions and responsibilities concerning plu

wells

ggi
So -

ng or non-producin:




4. Explanation of Owverall Eccnomic Impact of Proposed Rule.

AL Eccnemic impact on Szate Government.

Presently there are hundreds of wells being abandoned each year.
These wells, if not plugged by the operator of the well, will have
to be plugged by the state at the cost of $5,000-§10,000 per well.

2. Ecancmic impact on Folitical Subdivisicens; Sgecific Industries;
Specific groups of citizens.

This will require the 0il and gas industry to affi}matively
.declare that they have a use for any well that has not produced
in the past year. Cost per filing approximately $50.00 - $100.00

C. Ecornomic impact on Citizens/Public at Large.

Very little impact except to ' pay for increased personnel for DOE

Date August 22, 19891

Sigrature of Agency Head or Autherized Represantative

7_’;'&2{

Director-Section of 0il and Gas




WEST VIRGINIA DIVISION OF ENERGY

SECTION OF OIL AND GAS

Title 38 Series Z1

Operator's Designation of Bona Fide
Future Use of 0il and Gas Wells
Qualification for Inactive Status

Auvgust 22, 1991 .

The purpose of these rules 1s to require cperators of oil
and gas wells to file a bona-fide future use application on
any well that is presumed abandoned under WV Code 22B-~1-19.
It also  provides the operator With possible future uses and
the Section of 0il and Gas with assurances that the well is
environmentally sound. These regulations are all new.




TITLE 38
DIVISION OF ENERGY
SECTION OF CIL AND GAS
SERIES 21
OPERATOR’S DESIGNATION OF BONA FIDE
FUTURE USE OF OIL AND GAS WELLS
QUALIFICATION FOR INACTIVE STATUS

38-21-1 General. = _

1.1 Scope —-—- This legislative rule establishes reguirements
pertaining te the operatecr’s designation ¢f bona fide future use
of wells and certification of inactive status and information and
data to be required by the Director as necessary to such

designatiocn.

1.2 Authority -- WV Code 22B-1-1; 22B-1-2; 22B-1-3; 22B-1-4:
22B-1-5; 22B-1-6; 22B-1-7; Z22B-1-11; 22B-1-19; 22B-1-23; 22B-1-
24; 22B-1-26; 22B~-1-28; 22B-1-29; 22B-1-30; 228-1-32; 22B-1-34;
22B-4-5 ’ o :

1.3 Filing Date - L .

i.4 £factive Date —--

1.5  Forms ~-- An index of all current £forms and copies of any
forms currently used under or reguired by this rule may be
obtained from the Directcr. The Section of 0il and Gas reserves

the right to amend any forms prospectively to accord more fully
with West Virginia Code Chapter 22B and this rule. :

38-21-2 Definitions

Unless the ccontext in which used clearly regquires a different
meaning, the definitions contained in West Virginia Code 22-1-3
and 22B-1-1 shall apply te this rule in addition to the
definitions set forth helow:

2.1 "WV Code" shall mean the West Virginia Code c¢f 18931, as
amended. ' I C -

2.2 "Abandoned well" shall mean any well which is completed as a
dry hole or which has nct produced in commercial quantities for a
period of twelve consecutive months.

2.3 "Active Status” shall mean any well producing oil or gas in
commercial quantities, or being operated pursuant to underground
injection control permits, or being operated in conjunction with
the underground storage ¢f hydrocarboens.

2.4 "Barrel" shall mean forty-two (42) U. $. gallons of two




hundred thirty-cne {231) cubic inches each of liquid, including
slurries, at a temperature of sixty (60) degrees Fahrenheit.

2.5 "Completion of the drilling prccess" shall mean the date on
which a drilling rig ceases cperation on the drilling site for
mere than thirty (30) consecutive days.

2.6 "Cubic fcot of gas" shall mean the volume of gas contained
in one _(l) cubic foot at a standard pres:sure base of fourteen
pcint seven three (14.732) pcunds per sguare inch {(absolute} and a
standard temperature of sixty (60) degrees Fahrenheit.

2.7 "Gas-cil ratic test" shall mean a test, by any means
generally accépted in the industry, to determine the number of
cubic feet of gas produced per barrel of o0il produced.

2.8 "Gas well" shall mean any well which produces or appears
capable of producing a ratic ¢f six thousand (6,000) cubic feet
of gas or more to each barrel of o0il on the basis of the initial
gas—-cil ratio test. ' '

2.9 "Initial gas-0il ratic test"™ shall mean the gas-cil ratio
test perfcrmed for the purpose of completing Form WR-36, "Well
Cperator’s Repcort ¢f Initial Gas-0il Ratic Test,” toc designate
the type of well. ’

2.10 "Log or Well 1log" shall mean a svstematic, detailed
geolocgic record of all formations, including c¢oal, fresh water,
and salt water encountered in the drilling of a well.

2.11 "0il well" shall man ahy well which produces or appears
capable ¢f producing a ratio o©f less than six thousand (6,000)
cuiic feet of gas to each barrel of ¢il on the basis of the
initial gas-o0il ratioc test. : :

2.12 "Paycut ratio" shall mean for the purposes of these
regqulations, the ratic of the estimated gross receipts of income
from the well divided by the estimated cost of completing and
placing the well inte preduction.

2.13 "Producticn in eemmeriealcommercial guantities" shall mean
production ©f natural gas or cil or both from a well or reservoir
which is either scld or delivered to cne other than the operator,
or retained by the operator cor any owner of the production at
severance for beneficial econcmic use: Provided, that natural
gas used for the testing of natural gas wells or for other field
uses which are production related, shall not be considered
produced in commercial quantities.

38-21-3 Operational Requirements £for Designation of RBona Fide
Future Use

3.1 Allam operators wishing in order to demonstrate bona fide
future use for any ef—a—well that Is not active and to and




therefore avoid having such well deemed abandcned under West
Virginia Code 22B-1-19%, must £file with the Director a
Designation of Becna Fide Future Use for each such well. To
establish a bona £f£ide future wuse and maintain the well in
inactive status the cperator shall, in addition to any other
infermaticon reguested by the Directcr, submit such information as
the operatecr believes establishes the bona fide future use, and
shall corsider the following infdrmation as appropriate:

3.1.1 The Api number of the well,

3.1.2 The date on which the well was completed.
3.1.3 Whether the well is covered by a bond.
3.1.4 The date on which the well first produced.

3.1.5 The results of the initial gas-0il ratic test, if
available.

3.1.6 The last date on which the well was produced.

3.1.7 The average monthly producticn at the time productiocn
ceased. ' ' :

3.1.8 The formation(s) from which the well produced.

3.1.9 The estimated remaining recoverable reserves asscociated
with the well without reworking the well. ) ’

3.1.10 Whether reworklng the well tc recover additional reserves
is possible.

3.1.11 The estimated remaining recoverable reserves asscciated
with the well after reworking.

3.1.12 ~ The method wused to establish reserve estimates in
sections 3.1.9 and 3.1.11. . :

3.1.13 Whether seccndary recovery is possible.
3.1.14 Whether production from other formations is possible.
3.1.15 WwWhether the well can be drilled deeper.

3.1.16 The estimated cost to deepen the well.

1) 1"

-

3.1.187 wWhether the well is covered by a gas sales contract.

3.1.188 Whether the well is connected to a gas meter or how it
is measured at the transfer of ownership or custody.




3.1.2819 OCther equipment connected to the well.

3.1.2%0 Whether the well is connected to a pipeline system.
3.1.221 A description of the line pressure of the receiving
pipeline.

3.1.232 Whether a compressor is in place and whether it is in
use on the well.

3.1.243 If.the well is not connected to a pipeline, the distance
to the nearest pipeline that would accept production £from the

well. - -
3.1.254 Whether a shut-in royalty _is being paid.

3.1.2853 The operatocr's schedule £for putting the well into
producticn.

3.1.246 Whether the well is currently used for a capable of use
for gas storage.

3.1.287 Whether the well is capable of being used as a 11 quld
injection well. .

3.1.288 Whether mcney has been escrowed for use to plug the well
in the™ future.

3.1.3029 Any other dinformation which the operator considers
relevant. - : ] ' B -

38-21-4 Inactive Status

4.1 Upon submittal cof a completed operator’s designation of bona
fide future use to the Directeor, any permitted well which
satisfies the following reqguirements, as reflected in the data
and information provided in the designation, will be deemed to be
in inactive status:

4.1.,1 the condition of the well is sufficient to prevent
waste of o0il .or gas, and To prevent the pollution of waters
of the State;

4.1.2 the operator, in the designation ¢f bona fide future
use, presents a viable plan for utilizing the well Wwithin a
reasonable time; and




4.1.3 the operator satisfies the bonding requirements of
West Virginia Code Chapter 22E.

4.2 Upon receipt of a designation of bona £fide future use, he
Oil. and Gas Sectiocn will conduct a review cf the submitted data
aleng with other information available to it, and prepare a
report for the Director.

4.3 The Director will consider whether sufficient data and
information c¢encerning "ifactive status of the well in guestion
has been provided.

4.4 The Directer may require the operator of any well in
inactive status tc monitor the mechanical integrity of such well
and . to report_the same to the Director on forms provided by the
Directer for that purpose.

4.5 The inactive status of any well will be valid for the time
period requested by the operator, not to exceed five (5) years
from the date o¢f f£iling with the Director, or unless and until
the Director terminates such inactive status upon finding the
operator has failed tc complyv with the provisions of this series
or other law or the well does not satisfy the requirements of

this series. - -

4.6 Any well that is not in active cr inactive status shall be
deemed abandoned and shall be promptly plugged by the cperator.

38-21-5 Reports

5.1 The operator shall file a separate designation c¢f bona fide
future use for each well for which 1t seecks a determination from

the Director.

5.2 The operator’s designation of bona fide future use will be
filed with the Director and made on such forms as the Director

may approve.

5.3 Should the operatcr desire to extend the inactive status
period, the cperator shall file a new designaticn of bona fide
future use on forms prescribed by the Director, within zwo (2)
weeks prior tc the end of the inactive status period.

38-21-6 Variance

Upon request or the Director’s own initiative, the Director may
grant a variance from requirements of this Series upen a showing
by an operator that alternative practices will satisfy the
requirements of West Virginia Ccde Chapter 22B.

38-21-7 Effect on NemgevermentalNongovernmental Actions

Neither the filing, {(submissicn, or completion) of the cperator’s
designation, nor the well's status as inactive pursuant to these




oL Tese e el

rzagulations or West Virginia Code 22B-1-19, nor acceptance,
reclepereceipt, review, report, consideration, or termination by
the Director or the O1.l and Gas Secticn shall be
acpisoabrteadmissible as evidence as to the truth of a matter
asserted regarding a claim ©or cause cf action between

nongovermentstNongovernmental parties. . B




DATE:

TO:

FROM:

October 10, 1591. . . _
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

Dept. of CLER - Division of Energy

LEGISLATIVE RULE TITLE: NA (Titlie 38)

l M .

Authorizing statute (s) citation 22-1-15; 22B-1-12

a.

T ac W T A S

.Date filed in State Register with Neotice of Hearing:

August 22, 1981

What other notice, including advertising, did you
give of the hearing? o -

Newspapers (see attached)

Independent 0il & Gas Assocation newsletter

West virginia 0il § Netural Gas Assocliation newsletter

Date of hearing(s): October 2, 1801

Attach list of persons who appeared =t hearing, comments
received, amendments, reasons for amendments. -

Attached X - No comments recesived

Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:
(be exact) :

October 10, 1591

Name and phone number of agency person to contact
for additional information:

Theodore M. Streit, Director

Division of. Emergy - Section of 0il and Gas

1600 Washington Street East, Charleston, WV 25311
PH: 348-3057 - 3026 : ) )
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If the statute under which you promulgated the submitted .
rules reguires certain findings and determinations to be .
made as a condition precsedent to their promulgation:

.

Give the date upon which veou filed in the Stats
Register a notice of the time and placs of a
hearing for the taklng of evidence and a geqe*al
descr*mtﬂon of the issues to be decided.

NA

Date of hearing: NA

On what date did you file in the State Reglster the
findings and determinations 1'ecn'u'lrmd together with
the xeasons therefor?

NA

ttach findings and determinations and reascns:

Attached NA




STATE OF WEST VIRGINIA

DIVISION OF ENERGY
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES

1615 WASHINGTON STREET, EAST & CHARLESTON, WEST VIRGINIA 25311 e YELEPHONE: (304) 348-3500 e Fax: {(204)348-2452

E. W. "WQODY" WAYLAND

GASTON CAPERTON - ’ . ’
COMMISSIONER

GOVERNOR

DOE/SCEG-0984

August 27, 1881

Herald-Dispatch
946 Fifth Avenue
Huntington, WV 25701

Dear Sir/Mzdzam:

I would appreciate your running the enclosed Notice of
Hearing as a public service anncuncement in your newspaper.

If vou have any questions please call Lois Simpkins at
348-3057, Ext. 37.

Sincerely,

===

Theodore M. Streit, Director
Section of 0il and Gas

TMS:las

Enclosure [(as stated)




STATE OF WEST VIRGINIA

DIVISION OF ENERGY
DEPARTMENT OF COMMERCE, LABOR AND ENVIROCNMENTAL RESOURCES

1615 WASHINGTON STREET, EAST & CHARLESTON, WESTVIRGINIA 25311 » TELEPHONE, (304) 343.35800 « FAX: (304) 34%.2452

GASTON CAPERTON E W, WQODY" WAYLAND
GOVERNOR COMMISSIONER

DOE/S0&G-0984

August 27, 1991

Charleston Gazette-Mail
P. 0. Box 2992 , ,
Charleston, WV 25330 . . B, ) ) - -

Dear Sir/Madam:

I would appreciate your running the enclosed Notice of
Hearing as a public service announcement in your newspaper.

If you have any questions please call Lois Simpkins at
348-3057, Ext. 37. :

Sincerely,

zZs

Theodorse M. Streit, Director
Section of 0il and Gas

TMS:las

Enclosure [(as stated)




STATE OF WEST VIRGINIA

DIVISION OF ENERGY
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESCGURCES

1615 WASHINGTON STREET, EAST 4 CHARLESTON, WEST VIRGINIA 25311 » TELEPHONE (304) 243-35300 » FAX; (304) 3452452

GASTON CAPERTON E W "WOODY" WAYLAND
GOVERNOR COMMISSIONER

DOE/SQ&G-0984

August 27, 1591

The Clarksburg Telegram”
324-325 Hewes Avenue
Clarksburg, WV 26301 _

Dear Sir/Madam:

I would appreciate your running the enclcsed Notice of
Hearing as a public service announcement in your newspaper.

If ycu have any questions please call Lois Simpkins at
348-3057, Ext. 37. :

Sincerely,

—ze=E

Theodore M. Streit, Diresctor
Section of 0il and Gas

TMS:1as . _

Enclosure {as stated)




STATE OF WEST VIRGINIA

DIVISION OF ENERGY
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES

1615 WASHINGTON STREET, EAST e CHARLESTON, WEST VIRGINIA 25311 # TELEPHONE. (304) 348.3500 » FAX: (304)348.2452

GASTON CAPERTON . ) . E. W, "WOODY" WAYLAND
GOVERNOR : COMMISSIONER

DOE/SQCECG-0984

August 27, 1991

Parkersburg Sentinel.
518 Juliana Street
Parkersburg, WV 26101

Dear Sir/Madam:

I_would dppreciate your running the enclosed Notice of
Hearing as a public service announcement 1n Yyour newspaper.

If you have zany questions please call Lois Simpkins at
348-3057, Ext. 37. ' -

Sincerely,

2o

Thecdore M. Streit, Director
Section c¢f Qi1 and Gas

TMS:1las S .

Enclosure (as stated) ™




STATE OF 'WEST VIRGINIA

DIVISION OF ENERGY
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES

1615 WASHINGTON STREET, EAST » CHARLESTON, WEST VIRGINIA 256311 « TELEPHONE: (204) 343.3500 e FAX: (204) 348-2452

E W, “WOODY” WAYLAND

GASTON CAPERTON
GOVERNOR COMMISSIONER

DCE/SQ&G-0984

August 27, 1891

The Dominiaon Post
Greer Building -~
Morgantown, WV 26508
Dear Sir/r:dam:

appreciate your running the enclosed Notice of

I we .1
public service announcement in your newspaper.

Hearing 2 =
If v have any questions please call Lois Simpkins at
548-3057, xt. 37. ' o '

Sincerely,

7’;6/»/

Theodore M. Streit, Director
Section of 0il and Gas

TMS:ilas .. - .

Enclosur: (as stated)




NOTICE OF HEARING N

The Director of the Section of 0il and Gas, WV Division of
Energy, has announced that a hearing regarding a new
propesed rule; Title 38 Series 21 - Cperator's Designation
of Bona Fide Future Use of 0il and Gas Wells - Qualification
for Inactive Status, is scheduled for Wednesday, October Z,
19971 az+- 10:00 AM in the WV Division of Energy Conference
Room, 1615 Washington Street East, Charleston, wWv 25311,




PUBLIC HEARING RECORD
WEST VIRGINIA DIVISION OF ENERGY
OFPERATORS'" DESIGNATION OF BONA FIDE FUTURE USE

OF QOIL AND GAS WELLS QUALIFICATICON FOR INACTIVE STATUS

CSR 38-21
October 2, 1981

The hearing reccrd was opened at 10:00 AM Ccteber 2, 1891 with
Ted Streit, Director of the ¢©il and Gas Section presiding. In
appearance was David B. McMahon who submitted written comments.
Additional written comments where f£iled by David M. Flannery prior to
the hearing. No other comments were filed. The hearing reccrd was

closed at 10:30 aM.




COMMENTS CN
PROPOSED RULE T
OIL AND GAS SECTELION
DIVISION CF ENERGY
PROFCSED TITLE 28, SERIES 21
CPERATOR’S DESIGNATICN OF BONA FIDE
FUTURE USE OF CIL AND GAS WELLS
QUALIFICATION FOR INACTIVE STATUS

1. OVERALL COMMENT

Abandcrned oil and gas wells are generz’ly a2 bilight on the
State, Many of the coider welis were poorly cassd. Even better
cased wells with Time detericrate. Wellis with bad or detericoratad

casing cause tremendous pollution of goced underground water:
aguifers by allowing the good aquifers to mix with suifurous, salt

or otherwise .polluted underground aquitTers, or even polluted
surtdcas waters. The effort by the State to identify wellis for
plugging that have no bona fide future use is Jauded by surface
owneres and citizen environmentalists,

However, certain aspects of the proposed rule are not clear,
unnecessarity adversely affsct surface. owners’ 1interest, deprive
parties with an interest 1in the matter from participating in a
governmental decision affecting their interssts, zand may affesct
private rights. : - : -

2.- THE MECHANICEZ OF DESIGMATION OF WELLS WITH A BFU IS ONLY
ACCEPTABLE BECAUSE OF FINANCIAL LIMITATIONS AND SHOULD BE
C“SUNEET . " .

This commentor understands that the intent of the rule is that

an opesrator may file a designation if it, on its face, states a
tona fide Future use. When the submission s made, the weil will
De deemed to have a bona fide future use unless the State reviews
the application and determines that 1t does not.

The State's Jinterest in a rigorous evaluation of each
designation is noi high because thers will be so many welis that
raceive no desigrnation at all. These undesignated wells wiil be
more than enough to consums the State’s rescurces available for
plugging the abandoned weils without the State challenging the
validity of ithe future use for wells for wnich a designation is
filed. ) ' . '

This commentor does not dispute the practical judgment 1) that
the State’s plugging rescuirdes are limited and 2) that the State’s
resources generally arse limited. It would be cifficult to have
sufficient oudget of sufficient staff to adeguately revisw all the




pborna fide future use designations. However, this commentor wantTs
the record to be straignht that for this Job o bDe properly done
there should be adeguats state staff to raview the designations of
berna Tide future usa, and they should not be dermisd or granted
unless reviewed, o
{: P
Further, any support from'%gé—ggggéé%; will be predicated on
the interssted partiss approaching the various finance commiiises
and obtaining funding for the one position.

Also, "since +this practical financiail Timitation is not
forever, and these rules could bs forever, tThese rules shculd
contain & sunsst provisicn for, say téen years.

3., THE STATE’'S POWER OF TERMINATION CQULD BE MISREAD AND SHOULD
BE CLARIFIED T : . ~

This commentor s not sure that the Jlanguage adopitzad 1in
Section 4.5 fulfills the purposég stated in the first paragrapn of
the previous sectisn of this comment.

Section 5.1 requires the operateor to Ti1le a designatiom of
bona fide future use for sach well.' Section 4.1 callis upon Ths
cperator to compiete & designation of bona fide future use to the

director. {(The commentor first suggests that the first phrase of
Saction 4.1 needs some feorm of the verb "fiie” or "submiit” since
a designation should not be "completed . . . to the director™.;

fter the bona fide future use designation 1s completsed, (fiiled,
or submitted) to the director, any well whose designation cn its
-

face® meets the reguirements of 4.1.1 through .3 is deemed “c be
"inactive,"” and thersfor not "abandoned"” and subject to plugging.

That ‘"deemed” status continues for five years or until

terminated by the director. The diresctor can "terminate” =tThe
status upon a finding that, "[T]lhe gcperator has failed to satisfy
the reguirements of this serigs.’ Section 4.5 What 1f the

operator has dene all of his duties, but - the well does not méeti the
regulrerents? -The Jlanguage of the regulation in the immediately
preceding guotation should be amendad .toc read, "the operator has
failed to comply with the provisions of this serijes or cther 7aw
cr the well does nct satisfy the reguirements of this series.”

' It would flow better if this séction came befors ssction
4.1,

2 "As reflectec in the data and informaticn provided in the
designation”




4, THE REQUIREMENT THAT WELLS_ONLY PRCVIDING FREE GAS BE PLUGGED
SHOULD, BE EILTMINATED ' :

"o .

Secticn 2.1.17 says that 1nfTormaticorn about frese gas” is,
appropriate informaticn to be submitted by The operator. However,
it dees not appsar that the regulaticon allows The provision of free

gas to be a pbona fTide Futurese use to aveid plugging. Section 2.2
detihes "abandoned well” as one that is not produced in "commercial
cuantities”. Thereforse a well which produces only "Tree gas"” is

an “abandoned well” and these reguliaticns reguire 1%t To be plugged.

A Targe number of rural people have the Ffinancial and
Tifestyie advantages_of having "frees gaes.”’ Even if they Just get
gas from a gathering pipeiine, and even if they have tec pay fTor
"fres gas" to some degree, it is still an enormous benefit to them.
It should not be removed unless necassary.

Abandoned wells do need to be plugged. Plugging a well does
nct pay for itseif. The best way. K to get abandoned wells plugged
is to "have someone fTinancially responsibie for the costs of
clugging a well with Tinancial inZentive to get on with piugging
when 1t n=seds done. The current method to make sure that an
abandoned well gets plugged at the end of its Tife {(when it is no
Tenger generatifhg the meoney negessary Tor it to be plugged) is for
a2 bond to be reguired. That is the Taw fnow for mdre recent driiled
walis. New legistation s going to be proposed which requires all
wells to. be  bonded, sven those which were not reguired to be
bonded. - - -

The bonding statutes should satisfy the State’s interest that
wells be plugged. If the State’s interest 1is covered 1in that
manner, the State should not, in addition, reguire all wells to b=
plugged 1f they oniy supply free gas. . -

The definition of an "abandoned well” 1n Section 2.2 should
be modified by addifng at the end the words "or has nct actively
produced gas for direct use Dy persons with a lawful ricght to-
receive -it"”, or words to that effect.

SURFACE OWNERS ARE CONSTITUTIONALLY ENTITLEDR TO, AND SHOULD BE
GIVEN, SOME NOTICE AND RIGHT TO CONTEST THE STATE'S ACTION IN
THIS MATTER

[&)]

The Administrative Procedures Act is not Jjust a creature of
statute, but has an underpinning of constitutional resguirement.
See Citizen’'s Bank v. West Virginia Beoard of Banking and financial
instituticns, 160 W.va. 220, 233 .S.E.2d 718 (1877}. There can be
Tittle doubt that the owner of surface whose Tand has on it an oil
and gas. well which has been drilled through his fresh water
aguifers has stanrnding in this regard. The action precpossed by the
regulations s "state action’ adversely affecting property rights

~
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of surface owner all of which gives rise to due process rights.
See Snvder v, Callaghan, 284 S$.E.2d 241 (1881) (where downstream
viparian cwners wersa given the r;ght tc protest 2 permit regarding
the discharge of water upsiream.)

Due process, oFf course, 1s only that process which is due
given the specific situation. Where the permit does T1st the name
and addresss of thse surface owner, the postage stamp and an extira
chotocopy is all of the cost involved in notice. 1It¥ seems obvious
that such & person would have the right to receive a copy of ihe
designation that is filed. Where no address is so easiiy available
some form of publication in a local county paper mignt sutfice.

Notice-is only one half of the probiem. As contemplated by
the draftters of +this rule, a fTacialiy adeguate bona Tide use
designation is deemed to place the well in inactiive status so it
is not consigdered to be abandoned. The Statse is not even reguired
o review and consider termination of the submissions. $o a facial
statement of a bona Fide uss, even if it is =z patent fraud, will
stand unless aff ecbed parb1es have some mechanlsm to maxke the State

consider termination.

Rule 4.5 needs to have a provision alliowing any party who can
demonstrate an interest in the welil to reguest ithait any deemed
inactive sitatus ke terminated by the director. " The director should
then be requﬂred to i1ssue a decisicon. Something 1ike the following
would suffice:. - I - .- T

Any party with. an interest in the well in guestion may
reguest the director to terminate any deemed bona {ide
future uUsz2 and inactive status of a well. The director
snall issue a decision on whether or not to terminate a
deemed inactive status w1th7n nnnet/ days of any reguest
to do so. - =

aJy

THE DIRECTCR’'S DETERMINATION OF, OR THE DEEMING OF, EXISTENCE
OF A BONA FIDE FUTURE USE SHOULD NOT BIND PRIVATE PARTIES
PRIVATE DISPUTES

The State’'s actions ¢or inacticons should not bind parties to
a private dispute. This s particularly true given that the
primary purpose cf the current regulation is to spend the resources
that the State has to get wells plugged that everyonse agrees are
apandcned; and given the possibility that the number of reguests
for bona fide future use status may exceed the ability of the State
teo adequately review, report and make a decision on the termination
of each one. - - - - :

There are cases where disputes zarise between mineral cwners
and operators as to whether a well 1is abandoned. For sxample, the
mineral owner may suWes the operateor alleging that the secondary term

4




of a lezse has ended due to abandonment (so the mineral owner can
Tease to ancther operatcor). In such circumstances the Director’s
Timited attention to "determinations”, particularly "desmed" Lona
fide future use, should not be admissable at a trial cf a coenflict
between the parties. The commentor suggests the following lTanguage .
be added as a new section.

Neither the filing (sybmission or completicon) of the
operator’s designation, nor the well's status as Tnactive
pursuant to these regulations or West Virginia Code 22-
i-B-19, nor- acceptance, receint, review, report,
consideration or termination by the Director or the 011
and Gas .Section shall be admissable as sevideance as to the
truth of a matter asserted.rs=garding a claim or cause of

acticn betwesen rnongovernmental parties.

7. "REPORTS"

Saction 5 raquires the cperator to.file a designation of bona
fide use for each well. That apcears t©oc mean every well even if
thare has heen commercial producticon. It ssems that 1T only makes
sense to require reports to be filed Tor wells which do not nave
substartial production unless the Deparimenti deoes neot wish tc

compare these filings against report ]of productijon. /7
i

Ay Al

RespedtuliF—syBni Tt

e : 7 /),

West Vir Ta Legal Services Plan
1033 Quarrier S8treet, Suite 700 .
Charieston, West Virginia 28301
(304) 342-58814




1

CHARLES MsELWEE
JOHN C.PALMER IV
DAVID M, FLANNERY
JOSEPH S, BEESON
DAVID K, HIGGING

M. ANN SRADLEY
ROBERT D. FLUHARTY
JOSEPH M, PRICE

KiM BROWN POLAND
MICHAEL 8. VIETSRSEON
TIMGTHY M, MILLER

R, ALLAN WESB ?
WILLIAM C. PORTH, J&,

_ DOUGLAS ¢ MSELWEE

’ :
LYNN A, SMITH
HENRY €7 QOWEN
WILLIAM £, ROBINSCN
JOHN D, MoCTANN *

DAVID L, YALSSY '

| EDWARD L, KRCPP #

SRENT C. BENJAMIN

SARAH STUME KOLB ¥ .

ROBERT E, LANNAN Il
ROLAKD T. HUSCH, It *
GINA 5, MeCanN ®

CHRISTOPHER B POWER

WRITER'S DIRECT DIAL NO. L e T

Mr. Theodore M.

Director

il & Gas Section
West Virginia Division of Energy
1615 Washingtcn Street, E.
Charleston, West Virginia

Dear Ted: -

RoBmwsoN & McELwWEE

CHARLESTON, WEST VIRGIVLIA 23328

Streit

" Law Orrrces

R. CLARKE YAKNDERVORT '
KENT J. GECRGE
KATHY G, DECKETT
SCOTT A, CHURILLA

W. GRADLEY SORRELLS
DAVID 5§ RUSSO

REITH J. GEOAGE
JOHN €. CUMMINGS Y
MARK A, TOOR .

B, BLAKE BENTON ®
SOWARD . GEQRGE

F. 0. BOX 1791

TELEPHONE (304) D4L.5800
TELEFAX (304! 3440566
800 UN|TED CENTER

BRAD A. SPRAVBERRY 3
MARTHA F, GAY *

SEAMN HARTER

BRIAN R. HOPKINS

PAUL G, PAPADORQULES

QF COUNSEL
E. GLENMN RQBINSON
ROBERT P, GEORGE ®
PHILIP A, REALE

" H. L. STEPHENS, JR.®

() ALSS AQMITIED |H OHIO. (2} ALED ADWITTED IM QHIO AND
YImGIHIA, [3) ALSG ADRITTED 1N KENTUCKY, (4) aDHITTED 1N

LEXINGTON DFFICE
P, Q, BOX 1580
LEXINGTOMN, KENTUGCKY 40522
_TELEPHONE (808 23.8131
LEXINGTON FINANCIAL CENTER

AND PENMEYLYAMIA,

August S, 1591

25305

Re:

LOUIELANA, (5} ADHITTED [N KEHTUCKY, L&) AOMITTED N HEW JERSDY

Bona Fide Future Use Regulation.

Since our last meeting, I have received a few additional

comments on the terms of the bona fide future use rule which I
would like to pass on to you in this letter in the hcpe that these
comments might be addressed before the regulations are formally
promulgated:

iz pelieved that this definitien of

meaningful if the following words
were delated: M"is conpletesd 22 a2 dry hele which." By remcving
these words, "abandoned well" would be defined in terms of whether
the well has prcduced in commercial gquantities for a period of
twelve consecutive months which would, of course, be triggered in
the case of a well that was completed as a dry hole.

1. _Section 2.2 - It
"abandoned well" would bse more

hels or

2. Section 2.3 - It 1is alsco believed that this
definition of "active status" would be improved if the following
words were added after the word "producing" in the first line cf
the definition: "or capable of producing." The addition of these
words would take accocunt of situations where an cperator might
successfully drill a well but not be able to produce it for such
reasons as lack of available pipeline.
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3. Section 3 - I continually get guestions from
operators about the factors that are set forth in Secticn 3 and
whether those factors must each be mandateorily addressed. I have
assured them that these factors are optional factors and that they
may pick and choose which of those factors they wish to rely upon
in an effort to make their demonstraticn of bona fide future use..
Perhaps mcre needs to be done with this language to indicate that
these are by way of illustraticn cf the types of Zfactors that
should be considered.

4. Section 4 - I_believe that the first line of this
section would read better if it were revised as follows: "Upcen
submittal of a completed operator's designation of kona fide future
use to the director,m.

If .you have any questicas regarding any of _these
proposals for change, please contact me by telephcne. I will, of
course, be present at the upcoming meeting of the group that is
reviewing these rules and we can discuss them at that time as

appropriate. — - - , . I

Very truly yours,

David M. Flannery

DMF/kck

cc: Mr. Curtis P. Cook
Mr. Douglas Maddy
Mr. Robert Radabauch
Mr. David McCluskey

g

James A. Crews




RESPONSE TO CCMMENTS FILED AT PUBLIC HEARING ON PROPCSED BCNA-FIDE

FUTURE USE REGULATIONS - WV CSR 38-21

Netice c¢f the proposed rule making to establish reguirements
pertaining to an operator’s designation of bona fide future use of
wells and certification o¢f inactive status, was made on August 22,
1991, by the W. Va. Division of Energy 0il & Gas Section as authcrized
under W. va. Code 22B-1-1, 22B-1-2, 22B-1-3, 22B-1-4, 22B-1-5, 22B-1-"
&, 223-1-7, 22B-1-11, 22B-1-19, 228-1-23, 22B3-1-24, 22B-1-26, 22B-1-
28, 22B-1-29, 22B-1-30, 22B-1-32, 22B-1-34, 22B-4-5.

The proposed regulations attempt to provide reguirements that an
operator in order to show he has bona fide future use Zfor a well must
at a minimum declare that future use. The regulaticns also provide
that the state will review that use to determine if it meets certain
criteria. It also provides that 1if the state does ncthing the .

operator will automatically be granted inactive status for 5 years.

Written and cral comments were sclicited on or before October 2,
1591, and the Secticn received comments from one attorney representing
surface c¢wners, and one attorney representing oil and gas owners.
These comments may be viewed or copies obtained by writing to:
Director, 0il and Gas Section, Divisicn of Energy, W. Va. Departiment
of Commerce, Labor & Environmental Resources, 1615 Washingtcon Street,

Charleston, W. Va. 2531:i.




All of the comments were given careful consideration and a
few changes were made in the regulations. These changes incorporated
either suggestions made in the comments or ideas initiated by the

suggestions, . _

A discussion of these changes is as follows:

Both comments indicated that there should be a change in Section
4. ©Suggested language would be as Zfollows: "Upon submittal of a
completed operator’s designation of. bona £ide future use toc the
director," This change has been incecrporated since it does not change

the intent of the regulatiomns.

One of the comments was that this regulation shculd be "sunset"
so that when the agency gets adeguate funding £for its 0il and Gas
Secticn it  can review all of these applications instead of granting
inactive status by inaction. (ie 1f the state dces nothing the
cperator’s application is approved.). If +the agency were to get
funding to review these applicaticns more fully it could ask for a
change of the _regulation or it could ex-wrcise its options wunder
Section 4 which allows the directeor to terminate the inactive status.

Therefore no change was proposed.

One person who commented had a better definition for an
abandoned well. The regulation uses the same definition that is found
in WV Code 22B-1-19, and as such the state felt toc much confusicn

would arise if the regulations were not the same.




One _ person' who commented also wanted to include in the
active status provision that a well was active if it was "capable of
preducing" in additicn to just producing. It is the state’s positicn
that a well of that type would be granted inactive status and would
have a bona fide future use. Under the proposed regulations any well
that is nect preducing is not active, In corder for that well not to
be declared abandoned the operatcr would have te file with the
director a request for inactive status. If the suggesticn of the
person who commented was £followed then the state weould have some wells
that were not producing that weould not have to file for inactive
status because by definition they would ke active with no production.
The state would not- easily be able to determine which wells would be
required to file since it would nct have the data necessary to make
that determination until and after the operator filed his inactive
reguest: However this comment and another led the state to clarify
when an operator must file his inactive reguest. The proposed change

is in Section 3.1,

There was a suggestion that clear language be put in Section 3
that would state to the cperator that he is not mandated to address
each of the Zfactors listed. The purpose of Section 3 is to give the
operator guidance as to what the state will be looking at in
determining bona fide future use. In all circumstances it will not be
a regquirement to furnish data con all items. The state does not believe

that it is necessary to change the language of the regulations for




that purpcse. : -

One of the persens who commented stated that Section 5 should
come before Section 4. The state believes by changing the wording in
Secticen 3.1 and Section 5.1 better explains the intent of Section 5
which is tc explain the repcrting reguirements £or a well that the

cperator is seeking inactive status.

One persen who commented stated that Section 4.5 may be
interpreted that the only way an operator’s inactive status could be
revoked is by £failure to file and nct scme other reason that makes
engineering, legal, or environmental sense. In order not to limit the
powers of the Director, the state incorpecrated the suggested language

in Secticn 4.5 L o

One of the comments was that the state should consider free gas
as a bona fide future use. The State has taken the positicn that free
gas by itself does not constitute a bona £ide future uée since it is a
way for oil and gas operators to have a politically popular method to
zvoid their statutorily mandated responsibilities of plugging wells
that are of no ccmmercial use. _The state did, however, wish to know
if an individual was using a well for free 3as in order tc approach
that perscn with the pro’s and con’s of well ownership prior to an
operator trying to convince that landowner to take over this
responsibility for the operator. EHowever to aveoid the controversy the

state has decided tc remove the free gas provisions £from the




regulaticns.

One comment stated that surface owners due process was not being
protected because there was no effective way surface owners could
comment ‘on whether a well was considered active, inactive or
abandoned. The state recognizes that there may be various parties
that may have an interest in the action of state government concerning
abandened wells and as such, plans tc disseminate the information it
receives on these wells as widely as possible. However, toc reguire a
oil and gas g¢perater to notify an individual with whom he has no
property relationship, can be koth burdensome and cost prchibitive.
The state is trying to bring these wells intec compliance and does nct
want to burden the process. These regulaticns do not grant or remove
any property rights that do not already exist between the parties. WV
Code 22B-1-28 delineates who the effected parties are in actions
cencerning plugging of abandoned wells and gives them recourse to file
befcre the director a regquest for a hearing.

In order to strengthen this, however and in corder to make sure
that nc individual uses this preocedure to effect their property rights
the state has added the language suggested by a perscon who commented
in a new Secticn as follows:

38-21-7 Effect on ncngovernment parties.

Neither the filing (submissicn c¢r completion) of the
operator’s designation, ncr the well’s status as inactive
pursuant to these regulaticns or West Virginia Code 22B-1-

19, nor acceptance, receipt, review, report, consideration

cr terminaticn by the director or the ©il and Gas Section

shall be admissible as evidence as te the truth of a matter
asserted regarding a claim or cause of action between
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nongovernmental parties.




