STATE OF WEST VIRGINIA
DEPARTMENT OF ENERGY
DIVISION OF MINES AND MINERALS
1615 Washington Street, East R
Charleston, West Virginia 25311
Telephons: 348-3500

ARCH A. MQORE, JR,
Governor

NOTICE OF EMERGENCY RULE g

RULE TITLE: standards for Certification of Coal Mine Eleciricians

The attached rule is filed as an Emergency Rule. The facis and
circumstances constituting the emergency are as follows:

SEE ATTACHED STATEMENT
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Kenneth R. Faerbet‘;
- Commissioner
West Virginia Department of Energy




BACKGROUND ON FILING AMENDMENTS TO
DEPARTMENT OF ENERGY ADMINISTRATIVE REGULATION SERIES 14
EMERGENCY REGULATIONS

This emergency regulation amends Department of Energy Administra- -
tive Regulation Series 14, Section 2.1 by expanding the definition of
nelectrical work"” to specify the types of electrical work which may be
done only by a certified electrician, and work which may be done by

a non-certified person.

Section 2.1 currently defines electrical work as work consisting pri-
marily of electrical construction, installation, testing, inspection,
maintenance and repair tasks on electrical cozl mining equipment,
apparatus, circuits, and/or distribution circuits used in or around a
coal mine. :

The Departmeni has determined that certain types of work on electrical
equipment do not pose unusual safety hazards and therefore do not re-
quire training and certification as an electrician. However, the current
definition of electrical work is sufficiently vague that it has resulted in
differing interpretations about who can do electrical work, resulting in
compliance and enforcement problems.

The Department therefore seeks, through the attached amendment, to
clarify and standardize when work on electrical equipment requires
certification.

This change has been unanimously endorsed by the State Board of Miner
Training, Education, and Certification.

This emergency regulation aiso amends Series T4, Seciion 6.3 to permit
persons who are not certified by the State as mining electricians to do
certain types of elecirical work at coal mines.

Series 14 currently provides that coal mine electrical work may be done
only by persons certified as electricians or apprentice electricians by
the State. Series 14 further establishes standards and procedures for
certifying electricians.

Under this requirement, trained maintenance persons employed by an
equipment manufacturer are prohibited from performing any electrical
work on their company's equipment insialled at a mine, unless those -
persons are certified by the State as mine electricians. The Department
has determined that this requirement is unreasonable because (1) company-
trained mechanics are often more qualified to perform elecirical work on
their company's equipment than certified mine electricians, because they
are required to undergo more vigorous and iniensive training that focuses
exclusively on that specific equipment; (2) company-trained mechanics
should not be required to become certified electricians because they are
not trained in other mine electrical work and do neot perform such work;
and (3) eguipment manufacturers are in an unfair legal position because
they are liable for the safe construction and maintenance of their equip-
ment, but are prohibited by State law from directing their service per-
sonnel to perform any elecirical work on that equipment, uniess they are
certified electricians.




Because of the nature of mining operations, specialized equipment re-
quiring periodic maintenance and repair is used at nearly every mining
operation in the State. There are several pending enforcement actions
by the Department of Energy against mining equipment manufacturers
because of this problem.

The attached amendment to Series 14 changes Section 6.3 of the regula-
tion to permit mining equipment manufacturer service representatives
who are not certified as mine electricians or apprentices te do electrical
work on eguipment which is manufactured or services by the company
they represent. This provision is subject to certain restrictions. The
change is being made to provide a greater level of safety to miners who
must rely on such equipment, and to provide immediate relief to equip-
ment manufacturers who are currently in violation of Series 14 when
they must service their own equipment.

This change has been unanimously endorsed by the State Board of Coal
Mine Health and Safety, and the State Board of Miner Training, Education
and Certification.
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(AMENDED)

STANDAERDS FOR CERTIFICATION OF CCAL MINE ELECTRICIANS
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Date: May 19, 1986 : D
To:

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

From: West Virginia Department of Energy
Kenneth R. Faerber, Commissioner o

Emergency Rule Title: Standards for Certification of Coal Mine Electricians

Date of filing May 18, 1986

11

1:

2
-k

Statutory authority for promulgating the emergency rule

WV Code 22-1-15

Date of filing of proposed legislative rule N/A

Does the emergency rule adopt new langauge or does it amend or repeal a
current legizlative rule? :

Amend existing Department of Energy Adminjstirative

Regulation Series 14

Has the same or similar emergency rule previocusly been filed and expired?
No

State, with particularity, those facis and circumstances which make the

emergency rule necessary for the immediate preservation of public peace,
heaith, safety or welfare.

Existing regulation creates compliance and enforce-

ment problems -- see attached statement.




7. If the emergency rule was promuigated in order to comply with a time
limit established by the Code or Federal statute or regulation, cite the
Code provision, Federal statute or regulation and time limit established
therein.

N/A

8. State, with particularity, those facis and circumstances which make the
emergency rule necessary to prevent substantial harm to the public in-
terest.

Existing regulation creates compliance and enforcement

problems -- see attached statement.




WEST VIRGINIA LEGISLATIVE RULE
DEDARTMENT OF ENERGY
CHAPTER 22-1

SERIES 14

Title: Standards for Certification of Coszl Mine Electrici

Section Ll: Generzl

Secticn 2: Definitions

Section 3: Categories of Eleciricael Certification

Section 4: Categories of Certification

Secticon $:i. Examinations

Section 8&:  Certification Procedures

Section 7: Criteria Ior Apprentice Electrical Training
Program

Section 8: Annual Training




WEST VIRCGINIA LEGISLATIVE RULE
DEPARTMENT OF ENERGY
CHAPTER 22-1
SERIZS 14

Title: Standards for Certifiicaticon of Coal Mine Electricians
Section 1. General
1.1 Scope - This legislaiive rule establishss standards
Ior certification of persocons pericorming electrical
work in coal mines.
i.2 Authority - WV Code 22~1-15 _
FILED IN THE OFFICE CF
1.3 Filing Date - THESERHA?{OFSwut
THIS DATE 2/, /78¢
™ LR - e
1.4 FEffective Date - - ADN\[N!STRA'“V LAWY DIVISiaN
Section 2. Deiinitions
2.1 Elegtrical work: The term "electrical work" shall

mean work cconsisting primarily of electrical comnstruc—
tion, installation, testing, inspection, maintenance
and repair tasks on electrical coal mining eguipment,
apparatus, circuits, and/or distribution circuits used
in or arcund z coal mine.

(a) Listed below are examples of work that is re-

gquired to be performed bv a certified electri-

clan Oor an a2nvrentice electrician:

1> Locating faults in cables;

2) Insiallation of couplers on the end of
cables; ) ]

3 Repair of electric components of elec-
trically powered portable, mobile or
stationary eguipment; ' -

&3 Installation of electric wiring:

3 EFlectrical maintenance oi permissible
ceguipment; _

8 Any tvpe of work performed inside rooms,
vaults, substations z2nd other similar
enclosures where energized partis or con-
ductors are exposed:

D) Anv tvpe of work periormed inside trans-

formers, powar centers, rectifiers, swiich

boxes, switch

houses., vanels and oiher

enciosures of

electric eguipment or con-

ductors;

Pazge one




Dept. of ZEnergy
Leg. Bule 22-31 _ L
Series 14, Section 2.1(a){(8)

EMERGENCY
&) Electrical trcubleshooting and testing;
ED) Zandling energized high-voltage power

cables. -

(b) Listed below are examples of work that is not
regquired to be performed by a certified elec-
trician or an apprentice electrician:

Operation of electric equipment;

Normal operation of control switches,
switch boxes, or c¢ircuit breakers, pro-
vided no energized parts or conductors
are expoged;

Uperaticon ¢of cutout switches in txellevw
circuits;’ ,

Hanging oy removing fuse nips on or from
troliev wires:

Changing bits;
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Ingerting low- and mediuym-voltage cabie
couplers from recepiaglies; }
Transportaticn of electric squipment and
cables;

Mechanical repairs on electrically-powered
squipment nrovided no ensrgized Darts or
conductors arse exposed;

Ingtaliaticn and repalr oi ecguipmenti and
clrculis in Which shock hazards do not

exist (having a normal rating of 40 volts

or less when energized) vrovided such
eguipment is a0t reguired to be permissible;
Installation, repair, and guarding of troiley
feeder wires when deenergizsd;

Reinsulate or tape cables when there arg no
conductors or bare wires showing, and
Replace blown fuses in trollev poles and
nins, provided that such persons have re-
ceived training the the Following six areas:
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&) _hazards of electricity

b)Y _location of where fuses can be installed
or replaced (fuse nins and froilev poles)

¢) c¢onductor ampacity

d) fuse rating and tvpes

e) de-energizing of circuit

Z) _ipstalletion of fuse bolders (load or

line side)
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Dept. of Energy
I.eg. Rule 22-1
Series 14, Section 2.2

EMERCENCY

[\
1)

[\e]
W1

[\
[$)]

(V]

Work Arez: The term "“"work area' shall mean within
500 feet in any directicon of the area in a mine
where electriczl work is being performed.

Certified Blecirician: The term "certified elsc-—
trician” shall mean an individuzl who is gualified

as a mine elesctrician who has passed an examinazion
administered by the Department of Energy, or has az
least three (3) years of experiences in performing
electrical work underground in a coal mine, in a non-
coal mine, in the mine equipment manuifzciuring indus-
Ttry or in any other industry using or manufacturing
gimilar eguipment, and has satlisfacterily completed

2 cozl mine electrical training program approved by
the DepafFtment of Energy. (Refer to WV Code Chapter
22A, Article 14, Section 1(4)X(2)).

Direct Supervision: The term '"direct supervisicn”
shall mean the supervisiocn of an appresntics slec-
trician by & certified electrician Iin the work area
where elecirical work 1s being performed.

Immediate Supervision: The term "lmmediate super-
vigion' shall mezn the physical pressnce of 2 car-
tified electrician with the zpprentice electricizn.

Catrtified Person: The term "certified person” when
used to designate the kind of person to whom the
prerformance of duty in connection with the operation
of a mire shall be assigned, shall mean a person Who
is gualified under the provisicns of the law to per-
form such duty. (Refer to WV Code Chapter 224,
Article 14, Secticon 1)

Qualified Pergon: The term '"qualified person' shall
mean a person who has completed an examinztion and

ig considered qualified c¢cn record by the Departmsent

of Energy. (Refer to WV Code Chapiter 224, Article 14,
Sectiocn 1).

Appreved: The term "approved' shall mean in strict

compliiance with mining law, or in the absence of law,

accepted by a recognized standardizing body or organ-
izzation whose approval is generally recognized as
authoritarive on the subject. {Refer to WV Code
Chapter 224, Article 14, Section 1.




Dept. of Energy

Series 14,
FMERCGENCY
2.9.
2.10
Secticon 3.
3.1
Section 4.
4,1

Secticn 2.8

Apprentice Electrician: The term "apprentice eslec-
trician™ shall mean an iandividual who is the holder
of.an apprentice electrician's card, arnd is ia train-
ing To periorm maintenance work con electrical circuits
or electrically operated eguipment.

Certificztion Examipations: The ferm "certification
examinations” shall mean the examinations in specific
categories within these regulaticns which have been
approved bv the Board of Miner Trainirng, Zducation,
and Certification and administered by the Department

of Energy.”

! :

Categories of Electrical Certification

ok

Categories of Certificaticn: After the effective
date of these rules and regulations, electrical cer-
tification shall e in the following categories:

(1) Electrician (Low, medium and high wvoltage)
(2) Electrician (Low znd medium voltage)

Avprentice electricians mav become certified electri-
cians in any or zll of the z2bove caisgories by the
methods ¢f certificaticon as provided in Section 4
these ruiles aznd regulaiicns.

of

Categories of Certification

Apvrentice Elecirician. 4 person beccoming an arpren-—
Tice electrician to be trained to perfom work on slec-
trical circuits or electrically operated eguipment
shall be issued an apprentice electrician's card by
the West Virginis Department oi Energy upon verifica-
tion by the employer that the individual has attended
an eight (8) hour classroom training course in tThe
hazards oI electiricity, and 1is io bhe trazined in ac-
cordance with these rules and regulations for the next
twelve (12) months.

(a). During the twelve (12) month itraining period
the apprentice siectrician shall complete an
approved 40 hour classrcom training program
concerning the subjects of:

WJ
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Dept. of Energy

Leg. Bule 22-1

Series 14, Section 4.31ila)(l)

.I.A_RC.Q\_CY

()

State and Federal mining laws which
apply tc electricity

Permissibility

AC and DC fheory

Basic electricity

Schematic reading

Gas detection znd Iire preventi on
National Electric Code

FanN
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(p) Twenty percent (205) of the twelve (12) month

training period shall he directly invovlied with
electrical work. ’

All types of Training experience shzall be log-
gad and kept by the operator specifically for
apprentice ewperien e with the operztor and
apprentice both validating the experience by
signatures. Records verifying apprentice's
electrical experience shall be presentsd pricr
tTo elscirical certification.

(d) All elilecirical work pveriormed by an apprentice

@electricilan in the work ares shall be exzrined
by a certified elecirician pricr te the circulis
or equipment being energized and reiturned To.
service. Testing and/cr troublile-shcoting elec-
trical problems on energized electrical circults
may be periformed by an apyrentice electrician
under the immediate supervision of a2 certified
electrician.

Electriciasn (Low and medium voltage). A person may
become certified as z lcow and medium veltitage elec-
trician when such person has at least twelve (12)
menths cf experience in performing elecirical werk
28 an apprentice elecirician with low and medium
voltage and has satigfactorily passed a certifice-
ticn examinaticon.

Electrician (Low, medium and high voliage). 4 per-
son_may become certifiied as a2 low, medium, and higha
voltage electrician when such person has at least
twelve (12) months experience in performing electri-
cal work as an apprentice electricisn, has worked
with low, medium, and high voltage, (at least 20% of
the reguired electrical experience during the twelwe.
{L12) menth training program shall be directly related
to high voltage) and has satisfactorily passed a cer-
tificaticn examinaticon.

Page five




Dept. of Energy
Leg. Rule 22-1

Series 14,
EMERGENCY

o
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Section 4.3

(NOTE: The low, medium, and high voltage certified
electrician is permitted to perform all types o

electrical work at any mining operaiion.)

Hy H,

Low and Medium Voltage Certificzticn to Low, Medium,
and High Voltage Electrician. 4 person certified

as 2 low z2nd medium wvoltzge electrician shzll have
four (4) months experience, at leasi 10% of which
must be in performing high voltage work, and shall
satlsfzactorily pass that porticn of the electrical
certification examination devoted to high wveltags.
During the period of time the low and medium voltage
electrician 1s working on high voltzge he shall work
under the direct supervision of i certified low, med-
ium, and high voltage electrician. The high voltage
eigcirical work performed by the low and medium volt-
age electrician shkall be examined by a certified low,
medium, arnd high voltage electrician before the cir-
cuits or esguipment are energized and returned o
service. T

The high voltage electrical experience of the low and
medium voltage elecirician shall be logged by the op-
erator in a record book svecifically for thai purpose
during the IZour (4) monih training period.

Degree in Elecirical Engineering. A verson who has =2
Bachelor’s Degree or Associate Degree in elecirical
engingering from an acecredited cocllege or university,
and has at least six (6) months experience in perform-
ing electrical work under the supervision of & certi-
fied electrician may be permitied to become certified
as an electrician {(low, medium, and high voltags, or
low and medium voltage) when such perscn has sztisiac-.
torily passed a2 certification examination for such
category.

Elecirical Training Programs Already in Effect. All
persons in training to become certified eleciricians
pricr to the eifective date of. these rules and rsgula-
tions, shall be allowed fo continue training and be-
come certified as an elecirician after the completion
of one vears experience in performing electrical work
under the supervision of a certified electrician and
after successful passage (zt least 80% score) of the
certification examination.

Any person starting training to become a certified
electrician on or after the effective date of these
ruels and regulations shall comply withk these rules
and regulations.

Page six
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Dept. o Energy
Leg. Rule 22-1

Series 14,

EMERGENCY

4.7

Section 4.7

Prior Certiiication. All valid electrical certifi-
cations lssued by the Department of Mines or the
Department of ZTnergy prior Lo the effective date of
these regulatlons shall remain valid.

Any person holding 2 pricr certification and wishing
to be certiiied in another category must:

{1) dccument his experience;

(2) successfully pass anvy other portion of the
electrical certification sxamination not
previcusly tzken for low and medium voltage
cr low, medium and high veoltages as regquired
in Section 5 of these regulazions; and

(3) successfully pzss the hands~on (skill) por-
tion of the eleczrical certificatiorn exami-
nation.

(EZAMPLE: Prep vlant to low, medium, and high
voltage).

aay

Examinations

Electrical Examinations Ior Low and Medium Voltage.
Examinations for low and medium voltage electrician
certifications shall consist of seven parts:

Direct current theory and applicaiion
Alternzting current theory and application
Electric eguipment and circults
FPermissibility of electric eguipment

ILegal requirements - state znd federal law
National ZTlectiric Code o o

Hands-on (Skill) o -

FUN TN TN TN TN o
m o a0 o'W
R W

In order to pass the elecirical certificaticn exami-
nation, an applicant musit score zt least 80 percent
on parts (a) through () and must pass part (g). The
hands-on (skill) parz (g) is graded on a pass/fail
basis only.

An applicant who fails o pass the examination must
reapply to take the examination within thirty (30)

days afiter notifiication of a failing score. An appli-
cant who fails the examination tTwo (2) %times must rTe-
ceive at least forty (402 hours of zdditiocnal classroom
training as provided in 4.1{(a) rior to retaking the
exzmination. An applicant who fazils the examination

the third time must repeat the twelve month apprantice
program as required in Sectiorn 4.1 of these regulations.

Pzge seven
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Dept. of Energy

‘Leg. Rule 22-1 .
Series 14, Section 5.2
EMERCGENCY

5.2 Elecirician Exzmingticns Zor Low, Medium, zh
Voltacge., Ixamiantions for low, medium, h
voltage EIQCbrlCl&n certification shall of
eight parts
{(a) Direct curreni tzecory and application
{b) Alternating current thecry and zpplication
(c) IZiectriz equipment and circuiis
(&) DPermissibilizy cof electric eguirmeat
{(e) ILegzl reguirements - state and federal
(f£) National Zlsctixric Code
(gy Dangers of aigh voltage
() Haads-on (Skill)

Iin order To pzss the electrical certificaticn exam-
ination, the applicant mus:t score 2t lezst 80 percent
in paris (a) through (g) and must Dass

The hands-on (skiIll) part (k) 1s graded on rass/
Zail basis only.

An applicant who fzilis to pass tThe examiratior rmusc
reapply to take the examinaticn within thl“*“ (SO)
davs z2iter notificaticrn of a2 falling score. 20~
vlicart who falls the examination two (2) musT
raceive at least forty (£0) hours of additionsl class—
rocm t**aning as provided in 4.l1{a) prior to retaking
the examination. An applicant who fails the examina-

P}

tion the tThird tTime must repeat ths twelve (12) mornth

apprentice program as required in Section

regilaticns.

Section 8. ‘Cergiiicatio
6.1 Appilication T Pri
examination r in any of
ies listed in 3.1 of these re culations,
must submit an application to T

Appendix A 0of these regulasiicns. Suck
£=

must be supmitted to the Depsriment of

la
the Department
to tzlke such examinaticn in the form prov1a:a in

.1 of These

the caztegor-
““d*.;dHQA
nergy

icn

witnin

thirty (30} davs of completion of the zppreatice train-

ing program.

Upon receipt o a2n application for examinat i

Department of Znergy shall provide for

to he examined at the next available examinat
which is at least fifteen davs from receipt
application aend shall inform the applicant of

3}1"'(:’ D

the
cant

tne
The tTime

and place for examination. Within fifteen days after

the completion of an examinazion, the Depariment

of

EZnergy shall inform the applicant of his sccre upcn

the examination.
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Section 8.2

er-ifiicaticn.

. of Ener
Fule 22—1
les 14,
GENCY
5.2
5.3

Tpon determiInaticn that an applil-
cztion for cert;:lca:ion nas satisfactorily nasssad
an exzmination for cerzificaticn in any caiegory
listed in 3..L of these regulations ard hzs presented
proper documented eleciriczl experierce, the Depari-
ment of Energy shall promptly issus o suckh individuas
a certifiicats indicating that he has been certifisd
in the particular category Ioxr whleh he has applisd.
EZfect oI Certificatiocon.

otherwise nrovided in
11 pericrm e_=cr:1 al
uch perscn has becorn
e*form such worn, or (]
T an apprentics e&:
iirect supervision or Imme
certified electriciszn, ©
is performed on circuits
volts or less. Tzis prov
a perscn aiready belng traine
tive date of these rules and
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(b)) Exceptions. o

inment manufacturer's service
tives are not required To bDe

il S mine eleCLi.olLiAl Or appren-
‘glectrician. in order to pneriorm WoOrk
on ecguipment which is menuifactured or sgr-
wviced by the comparny they are represanting.
Such individusls are considered o he per-—
sons trained to perform elecirical work

apd to maintain eisctrical sguipment. Winen
worlk is wmerformed by menufaciurer's service
repreSentatives who are not a cerTified si-
actrician cor an aporentice electricilan, such
work shall be performed under tkhe direct
supervision of & certified elecirician and
the completed work is Tc bpe examined by =2
certified electrician hefore the machling or
cecuipment is placed in service

(2) Rebuilding of electric ecuipment by original

aguivment manufaciurers or rebuild shops may

bhe nerformed by persons other than certified

electricilan or zn apprentice electriclan;
however, mine management 1S under a CcODnTin-
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uing responsibility to assure that such
ejquipment i1s examineag oy z cerzified
electricizn To 2ssSuUure Sale QOneratling
condition before the eguipment 1s piaced

in service,

Certification from other States. Anvy person Roid-
ing 2 mine electrician cerul_icat‘on lssued by any
other state maey acT in the c¢apacity of electrician
until <The next available slectricsl certification
exzmination is heid by the Department of Easergy, but
not to excead a maximum of nirpecTy (80) days.

Criteriz for spwrentice Electrical Training Progran

-

Apprentice zZlectrician Card. in apprentice elsc-
trician card shell be issued by the West Virginisz
Department of Znergy when amolled fcr by the miner -
with a statement IZrom the mine coperzior statiag
that the mizmer will be in an elec:rical training
program for the next twelve (12) months. The an-
prentice slectrician card will be issued for twelve _
(12) months and mavy te extended for wvalild rezsons i
by the Department ¢ Zrnerzy.
Approved ZTlesctrical Training Program. A minimum oI
40 hours of classroom trainizng is reguired and shall
cover the foilowing subjects:
(1) State znd Federal lazws wnich zpply to slec—
tricizy
{2) DPermissibhiiizy
(2) AC =zrd DC theo“r
(4) Basic eleciricity
(5) Schematic r=ading
(&3

Gas deteciion
th Training will include elec-~

aTLv related work with 20 per- - R
l'e (12) months being directly

ical work. (NOTE: 12 month

80 pe”ceﬁt {80%) of all regu-

n 12 months).

The twelve (1Z) mo:n
trizal znd mechanic
cent (20%) of tThe =w
involved with elec:
1 s

v

<t

Treining is at leza
larly scheduled do

Tailure to Complete Apprentice Training. If for L
valid reasons, accepted by the Commissioner, an

apprentice electrician is unable uO complete the

twelve (12) monzh aporentice training program with

twelve {(12) consecutive months, the Commissioner may

permit such individual 2z time extension of suca ap-

prentice card; however, such time period extension

shall not exceed two (2) years




L =

Dept. of Znergy
Teg. "Huie 22-1
Series 14, Section 8.1

==y
EMERGENCY

SecTicn 8.

Annual Trzining

8.1 ZElectrical Retraining In
=

order

to naintain elec-

trical certification zr individual must complete an
anoual approved eight (8) hour reirssher course.
The course will 1nc’ wée but not be limited To per-
missinility, state and Iederal law, safety in Zob

DerIorm a:ce gnd traipnirg on eduipment applicablis
hl

to

the card holders’' work. A& minimum of eight (8}
hours of reiresher tralining will e regulirsd re-
gardless of the number of cards held.

8.2 TFailure to Maintaln Elecirical Certificaticn. A
irdividual who fzils to zttend the reguired reiresh
er training annually will be reguired to retake <the
glecirical : Lot nination. Upon scoring
at leas:t 8 t ubject, the individual
will he 1is er 2l carcificatiorn card.
This provision will not apply to an irdividuzl who
was unazble to takxe the annuzl electrical refrssher
training for wvallid reasocns accepted by the Commis-
sioner. The individual must, however, comdlets
2ight (8) bou 3 0% refrester trazining within ainety
{80 a vs after returning to work.
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July 2, 1986

NOTICE OF.EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Department of Energy

RULE: Series 14 Standards for Certification of CoEl Mine
Electrician. Amendments to Section 2 "Definitions" and
Section 6 "Certification Procedures."

DATE FILED AS AN EMERGENCY RULE: May 21, 1986
DECISION NO. 6-86

Following review under WV Code 29A-3-15a, it is the decision of
the Secretary of State that the above emergency rule be
approved., A copy of the complete decision with reguired findings

is available from this office.

KEN 'HECHLER
Secretary o¢f State

FILED IN THE OFFICE OF
THE SECRETARY GF STATE

IS pATE _Jofe R, /356,
ADMINISTRATIVE Lavy Divis: N
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DECISION Emergency Rule Decision
(ERD 6-86) '

AGENCY: Department of Energy

RULE:

Series 14 Standards for Certification of Coal Mine
Electricians, Amendments to Section 2 "Definitions"
and Section 6 "Certification Procedures."

DATE FILED AS AN EMERGENCY RULE: May 21, 1986

par. 1 The.  Department of Energy has filed as an emergency rule an
amendment t¢ their Series 14 rule titled Standards for
Certification of Coal Mine Electricians. The amendment is to

Section 2 "Definitions" defining electrical work and to

par.

par.

par.

Section & "Certification Procedures" citing exceptions.

The  amendment to Section 2 expands the definition of
"electrical work" to specify the types of elecirical work which
may be done by a certified electrician and work which may be
done by a non-certified perscn. The amendment toc Section 6 Is
to permit perscns who are not certified by the Stats as mining
electricians to do certain types of electrical work at coal
mines, su¢ch as persons emplcved by an eguipment manufacturer,

West Virginia Code 29A-3-15A regquires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review regquires the Secretary of State to determine if the
agency filing such emergency rule 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope 1f its statutory authority in promulgating the emergency
rule; or 2} can show than an emergency exists Jjustifying the
promulgation of an emergency rule.

Following review, the Secretarv of State shall issue a decision
as to whether or not such an emergency rule should be
disapproved [29A-3-15a{a)].

(A) Procedural Compliance: WV Code 29A-3-15 permits an agency
to adopt, amend or repeal, without  hearing, any
legislative rule by filing such rule, along with a
statement cf . the clrcumstances constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule- Making Review Committee (LRMRC).

1




par. 6 If an agency has accomplished the above two reguired filings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-two day review period,
whichever is sooner, the Secretary of State shall rule in favor
of procedural compliancsa.

par., 7 The Department of Energy has £filed this emergency rule with
supporting documents with the Secretary cof State on May 21,
1986 and with the LRMRC prior to the issuance of this decision.
It is, therefore, the determination of the Secretary of State
that the Department of Energy has complied with the procedural
reguirements of WV Code Z29A-3-135.

par. 8 (B) Statutory Authority: WV Code 22-1-15 reads:

§22-71-15. Commissioner's Authority to promulgate rules and regulations.

The commissioner shull have the power and authority to propose or.
promulgate rules and regulations to organize the department and to carry
out and implement the provisions of this chapter and chapter twenty-~two-a
[§22A-1-1 et seq.] of this code, With respect to chapter twenty-two-b
[§22B-1=7 et seq.] of this code, the commissioner's ruiemaking powers and
authority shall be as described in section thirteen [§22-1-13] of this article,
All rules and regulations in effect on the effective date [July 11, 1985] of
this act [Acts 1885, c.77] which pertain to the provisions of this chapter,
chapter twenty~-two-a and twenty-two-b of this code shall remain in effect
until changed or superseded by the commissioner, or as appropriate, the
director of the division of oil and gas. Except when specifically exempted
by the provisions of this chapter, or chapters twenty-two-a or twenty-two-b
of this code, all rules and regulations or changes thereto shall be proposed
or promulgated by the commissioner in accordance with the provisions of
chapter twenty-nine-a [§29A-1-1 et seq.] of this code. (1985, c. 77.)]

-

par. 9 = WV Code 22A-1A-2: T ]
§22A-1A-2. Division of mines and minerals; purposes; rules and regulations.

The division of mines and minerals shall have as its purpose the supervision
of the execution and enforcement cof the piovisions of this chapter and, in
carrying out the uforesaid purposes, it shall give prime consideration to the
protection of the safety and health of persons employed within or ot the
mines of this state. [n addition, the division shall, consistent with the
aforesaid prime consideration, protect and preserve mining property and
property used in connection therewith.

The division hereby given authority where cuthorized and in the same manner
prescribed in this chapter, to enact such rules and regulations as may be
necessary to effectuate the above-stuted purposes, all under the supervision,
review and approval of the commissioner. (1585, c. 77.)




par, 10

par. 1l

par. 12

par. 13

par. 14

par. 15

par. 16

par 17.

WV Code 22A-2-40(19):
22A-2-40 General Provisions (Electricity].

Operaticns of ceal mines in which electricity is used as a means of power
shall comply with the following provisions., . . .

(78} No electrical work shall be performed on fow-, medium=-, or
high-voftage distribution circuits or equipment, except by a quadlified
person or by @ person trained to perform electrical work and to maintain
electrical equipment under the direct supervision of a qualified person.
Disconnecting devices shall be Jocked out and suitably tagged by the
persons who perform such work, except that in cases where focking out is
not possible, such devices shull be cpened and suitably tagged by such
persons who installed them, or, Iif such persons are unavailable, by
persons authorized by the operator or his agent.

The Department of Energy 1is responsikle for regulating the
gualifications of persons working in and around mines. The
existing rules and these proposed rules regarding coal mine
electricians are within the statutcory authority of the
Department of Energy. o

It is the determination of the Secretary of State that the
Department of Enerdy has not exceeded its statutory authority
by amending its Series 14 rule.

- {C) Emergency: WV Code 23A-3-13(g) deiines "emergency" as
follows: '

(g} For the purposes of this section, an emergency exists when the
promulgation of @ rule is necessary for the immediate preservation of the
public peace, heaith, safety or welfare or [s necessary to comply with a
time limitation established by this code or by a federal statute or
regulation or to prevent substantial harm to the public interest.

There are essentially three . classes of emergency broadly
presented with the above preovisicn: 1) immediate preservation;
2) +ime limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the
circumstances c¢reating at least one of +the above three
emergency categories.

The Department of Energy claims that this proposal is for "the
immediate preservation cf the pubkblic . . .safety.

Tt is obvious that in this case "public" is an overly brocad
term in that it is the safety of thcse perscns cperating in and
around mining operations rather than the general population
that this rule addresses.

Generally an emergency rule whose object is the "immediate
preservation"” standard must show that harm 1s an existing
occurrence and neot Jjust a perceived future possibility with
little or nc evidence of occurring.
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par.

par.

par.

par.

par.

par.

par.

par.

There are exceptions when evidence exists that harm is likely
te cccur and is of a serious nature and impact,

A higher standard of evidence, however, must be met for those
future events of less than a life or injury threatening nature.

Administrative impatience with the laborcus rule making process
is not grounds for an emerdendy. : :

The Department of Enexgy (DOE) contends that the need for this
emergency was percelved following an incident that was as
follows:

1. Repair work on an elevator at a deep mine was being
conducted by a manufacturer's representative trained in such
eguipment.

2. No present mine company electrician was trained 1in such
specific electrical work.

3. Department of Energy inspectors cited the above action as
viclating DOE Series 14 rules.

4, Following discussions with all parties and consultation
with the State Board of Coal Mine Health and Safety and the
State Board cof Mine Training, Education and Certification, the
DOE proposed these amendments.

Mining is a very hazardous occupation and the principal source
of power for operations in and around mines is electrical.
This can involve a wide variety of electrical equipment ranging

from the simplest to the very complex. ‘Inadeguate or
incompetent installation maintainence or repair of such
equipment can directly result in injury or death . This is

especially true " with very specialized eguipment such as
elevators.

One of the responsibilities of the DOE is to insure as safe an
operation as possible and to merely respond to accidents is not
the legislature's intent with regard to such responsibility.
DCE is expected to anticipate unsafe conditions and respond
with such regulatory measures to reduce as much as practical
the opportunity for injury.

As indicated in par. 19, the standard £fcr evidence doss not
have to. be extensive when a life threating incident is to be
prevented.

The Secgretary of State determines that the Department of Energy
has demonstrated the need to make effective this proposal for
the immediate preservation of the public. . . safety.




par.

par.

Z6

27

It is the decision of the Secretary of State that this proposal
by the Department of Energy is in procedural compliance with WV
Code 29A-3-15; does not exceed the statutory authority c©f the
Department of Energy; and that the facts and circumstances
presented constitute an emergency. Therefore, the Secretary of
State .decides that this emergency rule should not Dbe
disapproved.

This decision shall be cited as Emergency Rule Decision 6-86 or
ERD 6-86 and may be cited as precedent, This decision 1is
available from the Secretary of State's office and has been
filed with the Department cf Energy, the Attorney CGeneral and
the Legislative Rule Making Review Committee.
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