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TITLE 38
LEGISLATIVE RULES
DEPARTMENT OF ENERGY s -ﬁJ‘

SERIES 2
WEST VIRGINIA SURFACE MINING -

1% 15
*\%&m\sﬂ%‘??ﬁ{%;'

RECLAMATION
REGULATIONS

Ed. Note: The Department of Energy inherited
this rule from the Department of Natural Re-
sources when this program was transferred from
DNR to DOE. Where reference is to DNR please
read DOE,

§38-2-1. General.

1.1. These regulations establish general and spe-
cific rules for general permit requirements, transpor-
tation facilities, drainage systems, blasting, post
mining land use, fish and wildlife considerations, re-
vegetation, prime farmlands, bonding, prospecting,
additional permit regquirements and performance
standards for surface mining operations, additional
permit requirements and performance standards for
surface effects of underground mining operations,
subsidence control, additicnal permit requirements
and performance standards for facilities incidental to
coal mining, additional permit requirements and per-
formance standards for coal removal incidental to de-
velopment, NPDES transfer, exemptions, additional
permit requirements and small operators assistance
program, notice of citizen's suits, citizens' inspee-
tions, designation of areas unsuitable for coal mining,
inspecticns, enforcement, open meetings and Recla-
mation Board of Review appeals.

1.2. Applicability, These rules and regulations
shall apply to all surface coal mining and reclamation
cperations in this stafe as Specified in accordance
with Chapter 20, Article 6.

(a) For all existing operations which have sub-
mitied permanent program modifications and/or ad-
denda for existing permits or applications for perma-
nent program permits, these regulations shall apply
upon notification from the director of their applicabil-
ity. Such notification shall occur within forty-five
(45) days of the effective date of these regulations.

within thirty (30) days of the receipt of that notifica-
tion, the permittee shall acknowledge, in writing, to
the director the applicability of these regulations to
his operation. Such acknowledgement shall be
deemed sufficient to make the permit or application
complete for any new permit requirements contained
in these regulations and shall become a part of the
permit, '

(b} These regulations apply immediatsly to zll
existing operations not covered in (a).

(¢) For applications for new operations which
have received an SMA number within thirty (30) days
of the effective date of' these regulations, the applicant
shall acknowledge the applicability of these regula-
tions to his propesed operation, in writing, to the
director prier to Issuance of the permit. Such =zc-
knowledgement shall be deemed sufficient to make
the application complete for any new permit require-
ments contained in these regulations and shall be-

come a part of the permit, .-

(d) Permits issued after the effective date of
these ragulations for existing or new operations not
covered in (2) or {¢) shzll incorporate all of the re-
quirements of these regulations. These requirements
shall be addressed in the application.

(e) Allexisting and new operations shall comply
with the notice requirements of 4C.7 and 7C.1 within
seventy-five (75) days of the applicability of these
regulations as specified in {a), or (b) of this subsection.
Such notice shall be deemed sufficient to allow contin-
ued operation during the period specified in these reg-
ulations fer prenctification (thirty (39) days for right
to a preblast survey and six {8) months for the exten-
sicn of underground warkings), Operations continu-
ing beyond those time periods must be in full compli-
ance with these regulations.
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1.3. Authority, WV Code §22-1-15
1.4, Filing Date.
1.5. Effective Date.

§38-2-2. DEFINITIONS: Unless the context in
which used clearly requires a different meaning,
as used in these regulations or as referred fo in
Article 6, Chapter 20, Code of West Virginia, as
amended:.

2.1. Abandoned Cozal Waste Disposal Area means
any coal refuse disposal area which is not part of an
active surface mining operation. This definition does
notrelieve any operator from his reclamation respon-
sibility for the coal refuse disposal area,

2.2. Acidity means the quantitative capacity of an
agueous medium to donate protons in a reaction with
hydroxyl ions.

2.3. Acid Mine Drainage means water discharged
from an active, inactive, or abandoned mine and from
areas affected by surface mining with a pH of less
than six (8.0) in which total acidity exceeds total
alkalinity.

2.4. Acid-Producing Coal Seam means seams com-
monly assoviated with sulfides or other minerals
which create acid mine drainage. Seams commonly
associated with such material may include, but are
notlimited to Waynesburg, Washington, Freeport, Se-
wickley, Redstone, Pittsburgh, Kittanning, Elk Lick,
Peerless, No.2 Gas, Upper Eagle, No. 5 Block and
Stockton Lewiston. However, specific on-site data
may, 0N a case by case basis, demonstrate that these
seams are not acid producing in specific areas.

2.5. Acid-Producing Overburden means material
which upon appropriate anaiysis shows the potential
for producing acid mine drainage.

2.6. Acid-Test Ratio means the relation of quick
assets to current liabilities.

2.7. Act means West Virginia Code, Chapter 20,
Article 8.

2.8. Active Surface Mining Operation means an
operation where land is being disturbed or mineral is

being removed and where a Phase 1 Bond Reduction
hasnot been approved unless inactive status has been
granted.

2.9, Asset Ratio means the relation of total assets
to total liabilities.

2.10. Auger Mining means a method of mining coal
at a cliff or highwall by drilling or cutting heles into
an exposed coal seam.

2.11, Buffer Zone means an undisturbed border
along or around an intermittent or perennial stream.

2.12. Bearing Capacity means a measure of the
ability of & foundation material to carry loads im-
posed by an embankment or other structure as deter-
mined by standard engineering evaluations.

2.13. Best Technology Currently Available means
equipment, devices, systems, methods or techniques
which will (2} prevens, to the extent possible, addi-
tional contributions of suspended solids to stream
flow or runoff outside the permit area, but in no event
resultin contributions of suspended solids in excess of
requirements set by applicable State or Federal laws;
and (b) minimize, to the extent possible, disturbances
and adverse impacts on fish, wildlife, and related en-
vironmental values and achieve enhancement of
those resources where practicable.

2.14. Capital Assets means those assets such as
land, buildings and equipment held for use in the pro-
duction or sale of other assefs or services.

2.15. Cash means (a) all cash items exceptcash (1)
restricted by an agreement, or (2) described as ear-
marked for a particular purpose; and (o) short- term
investment such as stocks, bonds, notes, and certifi-
cates of deposit, where the intent and ability to sell

. them in the near future is established by the ¢perator.

2.16. Cemetery means any area of land where hu-
man bodies are interred.

- 2.17. Channel Protection means any measures
taken to prevent or control erosion, scour, or other
destructive processes in channels such as diversion
ditches and spillways.

2.18. Cozl Processing Plant means a collection of
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facilities where run-oi-the-mine coal is subjected to
cleaning, concentrating or other processing or prepa-
ration In erder to separate coal from its impurities,
The processing plant may consist of, but is not limit-
ed to, the following: loading facilities; storage and
stockpile facilities; sheds, shops and other buildings;
water treatment and water storage facilities; settling
basins and impoundments; coal processing and other
waste disposal areas; rcads, railroads and other
transportation facilities,

2.19. Coal Refuse Disposal Area means = depasit of
coal processing waste or underground development
waste.

2.20. Cozl Processing Waste means materials

which are separated and wasted from the product coal

during the physical or chemical processing, cleaning
or concentrating, -

2.21. Coarse Coal Refuse means coal processing
waste predominately within a size range greater than
the number twenty-eight (#28) sieve size, )

2.22. Collateral Bond means an indemnity agree-
meni in sum certain deposited with the director exe-
cuted by the permittee and supported by one or more
of the Following:

{1) The deposit of cash in one or more federally
insured accounts, pavable only to the director upon
demand;

(2) Negotiable bonds of the United States, a
State, or 2 municipality, endorsed to the order of, and
in the possession of, the director;

(3) Negotiable certificates of deposit, payable
only to the director, and in his possession;

(4) An irrevocable letter of credit of any bank
organized or authorized to transact business in the
State of West Virginia, payable only upon presenta-
tion by the director;

{5} A perfected, first-lien security interest in
real or personal property, in faver of the director; or

(6) Investment-grade rated securities, having
the highest rating issued by a nationally recognized
securities rating service, endorsed to the order of, and
in the possession of, the director, excluding all issues
of the type traded on 2 commodity exchange such as

contracts for future delivery of goods.

2.23. Combined Cozl Refuse means a mixture of
coarse coal refuse and dewatered fine cozl refuse.

2.24. Combustible Materials means organic mate-
rials that are capable of burning by fire or through
oxidation, accompanied by the evolution of heat and a
significant temperature rise.

2.25. Common size Comparative Balance Sheet
means item amounts from a number of the permit-
tee's or applicant’s successive yvearly balance sheets
arranged side by side in a single statement followed
by common size percentages whereby: (1) the asset to-
talis assigned a value of one hundred percent (100%);
(2) the total of liabilities and owner equity iz also
assigned a value of one hundred percent (100%); and
{3) each individual asset, liability, and owner equity
iterd is shown as a fraction of one of the one hundred
percent (100%) totals.

- 2,26, Common size Comparative Income State-
meant means anoperator's income statement amounts
for a number of successive yearly periods arranged
side by side in a single statement followed by common
size percentages whereby net sales are assigned a one
hundred percent (100%) value, and then each state-
ment item is shown as a percentage of net sales.

2.27, Community or Institutional Building means
any structure, other than a public building or an cccu-
pied dwelling, which iz used primarily for meetings,
gatherings or funetions of local civic organizations or
other community groups; functions as an educational,
cultural, historic, religious, scientifie, correctional,
mental health or physical health care facility; or is
used for public services, including, but not limited to,
water supply, power generation or sewage treatment

2.28. Compaction means the densification of a soil
or soil-like material by means of mechanical manipu-
lation.

2.29. Complete Application means an application
which contains all required maps, plans, designs and
other application materials excluding bond.

2.30. Completion of Reclamation means that the
total bond has been released after approval of the fi-
nal inspection report provided for in these regula-
tions.
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2.31. Construction Pore Pressures means water
pressures generated in foundation soils or embank-
ments due to compression by loads imposed by con-
struction of an embankment or other structure,

2.32. Current Assets means cash and assets that
are reasonably expected o be realized in cash or sold
or consumed within one year.

2.33. Current Liabilities meansdebts or other obli-
gations that must be paid or liquidated within a short
period of time, usually a year. This shall also Include
dividends payable on preferred stock within one year

2,34, Current Ratio means the relation of current
assets to current liabilities.

2.35. Density means the weigh’ﬁ of soil or soil-like
solids per unit of total volume of soil or similar mass.

2.38. Design Storm means predicted precipitation
of given infensity, frequéney aid duraticn based on
United States Weather Bureau data.

2.37. Director and/or His Authorized Agent means
the director of the department of natural resources,
deputy directors, the chief of the division of reclama-
tion, the assistant chiefs of the division of reclama-
tion, all duly authorized surface mining reclamation
supervisors, inspectors and inspectors- in-training.

2.38. Downslope means the land surface between
the projected outcrop of the lowest coal seam being
mined or any mining related construction and the val-
ley floor.

2.39. Embankment means a man made deposit of
earth or waste materials, usually e%hlbztmg at least
one sloping face.

2.40. Embankment Stability means the degree of

safety relative to a structural faﬂure of the embank-

ment,

2.41. Emergency Spillway means 2 hydraulic
structure designed to discharge water in excess of
that which an impoundment is designed to store or
which cannot be passed through a principal spillway.

2.42. Excess Spoil means spoil material disposed
of in a location other than the mined-out area.

2.43. Existing Coal Refuse Area means a refuse

dispesal area that Is part of an active surface mining
operation.

2.44. Existing Structure means a structure or fa-
cility used with or to facilitate surface coal mining
and reclamationoperationsfor which construction be-
ganprior to January 18, 1981.

2.45. Face-Up means the result of an excavation
where 2 vertical or near vertical highwall is created
that exposes the overburden and/or the mineral face.

2.46. Fine Coal Refuse means coal processing
waste predominately within a size range less thanthe
number twenty-eight (#28) sieve which may be dis-
posed of in a slurry form or in a dewatered or treated
state, =

2.47. Foundation means soil, bedrock, or other
earth material on or against which an embankment
or other structure is placed.

2.48. Fragile lands means geographic areas con-
taining natural, ecologie, scientific or esthetic re-
sources that could be irreparably damaged or de-
stroyed by surface coal mining operations. Examples
of fragile lands include valuable habitats for fish or
wildlife, eriticai habitats for endangered or threat-
ened species of animals or plants, uncommon geclogic
formations, national natural landmark sites, areas
where mining may resuif in {looding, environmental
corriders containing a concentration of ecologie and
esthetic features, areas of recreational value due to
high environmental quality, and buffer zones adja-
cent to the boundaries of areas where surface coal
mining operations are prohibited under Section 22(d)
of the Act and Section 13 of these regulations.

2.49. Freeboard means {a} the vertical distance
between the lowest point of the crest of the embank-
ment and the reservoir water surface or {(b) the verti-
cal distance between the top of a ditch or channel and
the water surface during the design flow.

2.59 Gravity Discharge means, with respect to un-
derground mining activities, mine drainage that
flows freely down gradient in an open channel. Mine
drainage that occurs as 2 result of flooding a mine to
the level of the discharge is not gravity discharge.

2.51. Growing Season means one (1) year.

2.52. Groundwater means subsurface water in the
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zone of saturation.

2.53. Haulageway or Access Road means any road
constructed, improved, maintained or used by the op-
erator with the exception of state maintained roads.

2.54. Hazard Potential means a classification rat-
ing assigned to a structure based on engineering eval-
uations and judgment predicting the damage to hu-
man life, property and environment should a failure
of the structure occur.

2.55. Highwall means the face of exposed overbur-
den or coal in an open cut of 2 surface mining épera-
tion or for entry to an underground mining operation

2.56. Historic Lands means important historical,
culturzal and sclentific areas that could be irreparably
damaged or destroyed by surface mining operations.
Examples of historic lands include sites that have
been listed on the national register of historic places,
national historic landmarks and sites for which his-
toric designation is pending.

2.57. Handbeok means the Technical Handbook of
Standards and Specifications for Mining Operations
in West Virginia prepared by the director of the West
Virginia Department of Natural Resources.

2.58. Hydrelogic Regime means the entire state of
waier movement in a given area. '

2.59. Impoundment means a closed basin con-
structed for the retention of water, sediment or waste.

2.60. Infiltration means the flow or movement of
water through the surfzce of soil or soil like material
into the ground.

2.61. Intermittent Stream means a stream or por-
tion of a stream that flows continuously for at least
one (1) month of the calendar year as a result of
groundwater discharge or surface runoff,

2.62. Inspection shall mean a visual review of
prospecting, surface or other miring operations to in-
sure combplete compliance with any applicable law,
rule, regulation or permit conditions under jurisdic-
tion of the director.

2.83. Irreparable Damage to the Environment
means any damage to the environment that cannot be
corrected by actions of the operator.

2.64. Leachate means a liquid that has percolated
through soil, rock or waste and has extracted dis-
solved or suspended materials.

2.65, Lightly Buffered Stream means any stream
or its tributaries that contains less than fifteen (15}
PPM methy! orange alkalinity {to pH 4.5) and a con-
ductivity of less than fifty (50) micro MHO.

2.88. Liquefaction meansaphenomenon whereina
saturated granular soil or soil like material loses
strength and flows in 2 manner resembling a liquid.

2.67. Liquidity Ratio means the relation of cash to
current liabilities.

2.68. Mine means the shaft, slopes, drifts or in-
clines connected with excavations penetrating coal
seams or strata and the surface structures or equip-
ment connected therewith which contributes direetly
orindirectly to the mining, preparation or handling of
coal.

2.88. Mineral Face means the exposed vertical
¢ross-section of the natural coal seam or mineral de-
posit, ) ’ -

2.70. Natural Drainway means any natural water
course which may carry water to the tributaries and
rivers of the watershed,

2.71. Natural Hazard Lands means geographic ar-
eas in which natural conditions exist which pose or, as
aresult of surface coal mining cperations, may posea
threat to the health, safety or welfare of people, prop-
erty or the environment, including areas subject fo
landslides, cave-ins, severe wind or soil erosion, fre-
quent flocding and areas of unstable geology.

2.72. Net profit means the bottom line of the in-
come statement after taxes, including taxes based on
income, adjustments, all extraordinary income and
expense, but before preferred and common stock divi-
dends.

2.73. Net worth means preferred and common
stock, all surplus accounts, and retained earnings.

2.74. Occupied Dwelling means any building that
is currently being used on a regular or temporary ba-
eis for human habitation.

2.75. Outer Spoil or Outer Slope means 2 dis-
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turbed area extending from the outer point of the
bench to the extreme lower limit of the disturbed

land.

2.76. Overburden means material of any nature,
consolidated or unconsolidated, that overlies 2 miner-
al deposit, excluding topsoil.

2.77. Peak Runoff means the maximum flow ata
specified location resulting from a design storm.

2.78. Perennial Stream meansa stream or portion
of a stream thas flows continuously.

2.79. Principalshareholder means any person who
is the record or beneficial owner of ten percent (10%)
or more of any class of voting stock.

2,80, Piping means a process of internal erosion
which occurs when water transports soil or sei] like
materials through unprotected exits, develoning un-
seen channels or pipes through an embankment or its
foundation.

2.81. Pit means that part of the surface mining
operationfrom which the mineral is being actively re-
moved or where the mineral has been removed and
the area has not been backfilled.

2.82. Potential Hazard means the existence of any
condition or practice or any violation of a permit or
other requirements of the Act in an operating or an
abandoned refused area which might reasonably be
expected to cause physical harm to persons, property,
or the environment inside or outside the permit area.

2.83. Prelnspection means a preliminary survey
and a fleld review by the director or his authorized
agent of a preplan and the proposed area to be dis-
turbed.

2.84. Preplan means the total application submit-
ted to the director including the application forms,
miningand reclamation plan, drainage plan, blasting
plan, planting plan, maps, drawings, data, cross-sec-
tions, bonds and other information as may be required
to obtzin a permit. RE—

2.85. Principal Spillway means the hydréulic
structure designed to discharge water stored between
normal pool and the emergency spillway invert eleva-
tions. -

2.86. Probable Maximum Precipitation means the
depth-duration-arearainfall for a particular area that
represents the maximizing of the most critical mete-
orological conditions that are considered possible.

2.87. Public Building means any structure thatis
owned by a public agency or used primarily for public
business or meetings.

2.88. Quick Assets means cash and current assets
that can be quickly turned into cash.

2.89. Recharge Capacity means the ability of the
soils and underlying materizls to allow precipitation
to infilirate and reach the zone of saturation.

2.90. Reclamation means the process of converting
disturbed land to a stable form for productive use.

2.91. Renewable Resource Lands means geograph-
ical areas which contribute significantly to the long
range productivity of 2 water supply, or food or fiber
products.

2.92. Retzined Earnings means stockholder'sequi-
ty that has arisen from retained assets from earnings
in the business. This shall include only earnings
from normal operations and not gains from such
transactions as the sale of plant assets or invest-
ments.

2.93. Return On Investment means the relation of
net profit for the last yearly period to ending net
worth.

2.94. Safety Factor means the Ratio of the avail-
able shear strength to the developed shear stress, or
the ratio of the sum of the resisting forces to the sum
of the loading or driving forces, as determined by ac-
cepted engineering practices,

- 2.95. Sediment meanssolid material, both mineral
and organie, that is in suspension, is being transport-
ed or has been moved from its site of origin by air,
water gravity or ice and has come fo rest on the
earth's surface.

2.98. Sediment Control Structure means a struc-
ture designed, constructed and maintained In accord-
ance with Section 4B.5 of these regulations.

2.97. Seli-Bond means an indemnity agreement in
asumcertain payable to the director, executed by the
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permittee and by each individual and business organ-
ization capable of influencing or controlling the in-
vestment or financial practices of the permitted by
virtue of his authority as an officer or ownership of all
or a significant part of the permittee, and supported
by agreements granting the director a security inter-
est in real or personal property pledged to secure per-
formance by the permitiee.

2.93. Significant Aquifer means a zone, siratumor
group of strata that can store and transmit water in
sufficient quantities.

2.99. Slope Protection means any measures taken
to control erosion on slopes.

2.100. Slope Stability means the degree of safety
relative to the development of a landslide in the slope,
asdefined by one or more standard engineering meth-
ods of analysis.

2.101. Spoil means overburden that has been re-
moved during surface coal mining operations.

2.102. Stabilize means to control movement ofsoil,
spoil piles or areas of disturbed earth by modifying
physical or chemical properties.

2.103. Standard Engineering means sound engi-
neering practice based upon the technology currently
available to the engineering profession.

2.104. Stoniness means a characteristic of earth,
overburden or spoil reflecting its relative proportion
of sizable aggregate content as opposed to its sand,
silt, clay or rock fragment content.

2.105. Structure means, but is not limited to, gas
lines, water lines, towers, airports and dams. This
shall not include operational facilities of the surface
mining operation for purposes of Section 4C.5(f),

2.108. Strength Parameters mean those engineer-

ing values obtained from standard engineering shear

strength tests of soil or soil like material.

2.107. Sub-Drainage System means a designed
and constructed system provided for the conveyance
of subsurface water.

2,108, Subsidence means a sinking, collapsing or
cracking of a portion of the earth's surface caused by
voids beneath the surface created by mining.

2.109, Substantial Legal and Financiai Commit-
ments In a Surface Coal Miring Operation means
that significant investments and legal commitments
have been made in activities and facilities such as
power plants, railroads, coal handling, preparation,
extraction or storage facilities and other capital-in-
tensive activities ‘on the basis of a long term coal
contract.

2.110. Substantially Disturb means, for purposes
of prospecting, to impact significantly upon land, air
or water resources by such activities as blasting, me-
chanical excavation, drilling or augering coal or wa-
ter exploratory holes or wells, construction of roads
and other access routes, and the placement of strue-
tures, excavaied earth or other debris on the surface
of land. :

2.111. Successor in Interest means any person who
succeeds torights granied under a permit by transfer,
assignment or sale of those rights.

2.112. Surety Bond means an indemnity agree-
ment in a sum certain payable to the director execut-
ed by the permittee which is supported by the per-
formance guarantee of a corporation licensed to do
business as a surety in the State of West Virginia.

3.113. Surface Water means water on the surface
of the earth.

2.114, Topsoil means the A-horizon soil layer of

the three major soil horizons.

2.115, Toxic-Forming Materials means earth ma-
terials or wastes which, if acted upon by air, water,
weathering or mierobiological processes, are likely to
produce chemical or physical conditions in soils, airor
water that are detrimental to the environment.

2.118. Transfer, Assignment or Sale of Rights
means a change in ownership or other effective con-
trol over the right to conduct surface cozl mining op-
erations under z permit issued by the director,

2.117. Toxic Mine Drainage means water that is
discharged from active or abandoned mines or other
areas affected by surface mining or prospecting oper-
ations which coniains a substance which through
chemical action or physical effects, is likely to kiil,
injure or impair biota commonly present in the area
that might be exposed to it.
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2.118. Underground Development Waste means
waste rock mixtures of coal, shale, claystone, silt-
stone or other related materials that are brought to
the surface for disposal,

2.118. Valid Existing Rights exists, except for
haulroads, in each case in which 2 person demon-
strates that the limitation provided for in Section
22(d) of the Act would result in the unconstitutional
taking of that person's rights. For haulroads, valid
existing rights means a road or recorded right-of-way
or easement for 2 road which was in existence prior to
August 3. 1977. A person possesses valid existing
rights if he can demonstrate that the coal is immedi-
ately adjacent to an ongoing mining operation which
existed on August 3, 1877 and is needed to make the
aperation as a whole economically viable. Valid exist-
ing rights shall also be found for an area where a per-
son can demonstrate that an SMA number had been
issued prior to the time when the structure, road,
cernetery or other activity listed in Section 22(d) of
the Act came into existence,

2.120. Valley or Head-of-Hollow Fill means a {11l
structure consisting of any material, other than or-
ganic material, placed in a valley where side slopes of
the existing hollow measured at the steepest peoint are
greater than twenty (20) degrees or the average slope
of the profile of the hollow from the toe of the fill to
the top of the fill is greater than ten (10} degrees.

2.121. Woodlands means commercial woodlands
where the post-mining land use would be a commer-
cial product where flat or gently rolling fand is essen-
tial for operation and mechanical harvesting.

2.122. Working Capital means the excess of the op-
erator's current assets over its current liabilities,

2.123. Zone of Saturation means the zone below the
piezometric surface in which all voids are filled with
groundwater, Pilezometric surface means the surface
to which the water from a given aquifer will rise un-
der its full head.

§38-2-3A_ Permit Applicatien.

. 3A.1. General Requirements for Format and Con-
tents - Applications for permits to conduct surface
mining operations shall be filed in the format re-

quired by the director.

(a) All technical data submitted in the applica-

tion shall be accompanied by the names of persons or
organizations that collected and analyzed the data,
dates of the collection and analysis of the data and
description of the methodology used to collect and an-
alyze thedata. Any referenced materials notincluded
in the application shall be readily available to the
director.

(b) I the application is for 2 period in excess of
the normal five (5} years, the application shall:

1. Be co:ﬁiplete for the specified longer term

2. Shew that the specified longer term is
reasonably needed to allow the applicant to obtain
necessary financing of equipment and the opening of
the operation and that the need is confirmed in writ-
ing by the applicant's propesed source of {inancing;

~and

3. Such permits shall be reviewed by mid-
term or every five {5} years, whichever is more fre-
guent.

(c) The application shall contain the telephone
numbers of the applicant, operator or applicants resi-
dent agent.

§38-2-3B. Advertisement.

3B.1. Surface Mine Application Number. Priorto
the publication of the advertisement for a surface
mining permit, the applicant shall submit a complete
surface mining permit application and obtain a sur-
face mining application (SMA) file number. Each
such SMA number shall be valid for three hundred
sixty (360) days.

3B.2. Contents of Advertisements.

(a) The surface mining application (SMA) file
number shail be made a part of the advertisement.

{b} A clear and accurate location map shall be
made a part of the advertisement. A map of a scale

. and detail found in the West Virginia General High-

way Map will be the minimum standard for accep-
tance. The map size will be at a minimum two inches
(2" x two inches (2"). Longitude and latitude lines
and north arrow shal! be indicated on the map and
such lines will cross at or near the center of the pro-
posed permit area.
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{¢) At a minimurm, the advertisement shall con-
tain:

1. The name and business address of the ap-
plicant; .

2. A narrative description which clearly de-
scribes the location of the proposed permit area to
include the name of the coal seam to be mined and the
receiving stream, -

3. The location where a copy of the applica-
tion is available for public revisw,

4.-The name and address of the regulatory
authority where wriiten comments or requests for in-
formal conferences on the application may be submit-
ted;

5. The type of operation; and

6. Surface and mineral oewnership of the

tract to be permitted, '

(d) The advertisement and publication dates

shall be certified and nectarized by the publishing

newspaper. The certificate of publication shall be
made a par: of the permit application.

(e} Ifan applicant seeks a permit to mine within
one hundred feet (100" of the outside right-of-way of a
state maintained road or to relocate a state maintain-
ed road, the advertisement may include a concise
statement describing the road and, if applicable, the
particular part to be relocated, where the relocation is
to oceur, the duration of the relocation and that a
public hearing can be requested. If mining within one
hundred feet (1007 of a public road is proposed and
notaddressed in this advertisement, a separate public
notice, with an opportunity for a public hearing, must
be provided for prior to permit issuance.

(f) If an alternative land use is proposed, an
indication of the premining land use and the proposed
postmining land use.

(g) If an experimental practice is proposed, a
'statement indicating such and identifying regulatory
provisions for which a variance is requested.

3B.3. Availability of comments. The director shall
file a copy of comments for public review at the same
office where the permit is filed.

$38-2-3C. Maps.

3C.1. Scalefor Maps. Exceptasotherwise noted in
these rules and regulations, the scale required for all
maps shall be as follows:

(a) The preferred scale of maps proposed from
United States Geological Survey tepographic maps on
7.5 minute quadrangle shall be enlarged to five hun-

-dred foot (500" to the inch;

(b} The preferred scale for maps associated with
facilities subject to Sections T and 8 of these regula-
tions shall be two hundred foot (200" to the inch; and

{c) Lesser scales may be used where improved
clarity and accuracy are necessary.

3C.2. Map Size. All maps and plans shall be sub-
mitied on print paper, thirty inches {30") by forty-two
inches (42") or less. If supplementary maps or plans
are atfached, mateh lines shall be used.

3C.3. Color Code. A color code shall be used in
preparing all maps to indicate critical features of the
permit area as follows: '

(a) Red shall indicate mineral to be removed;

(b} Blue shall indicate water and drainage pat-
terns;

{¢) Green shall indicate areas regraded;

{d) Yellow shall indicate all other areas within
the permit houndary; and

(e) Purple shall be used to autline adjacent min-
ing permits.

§38-2-3D. Insurance.

The minimum amount of insurznce coverage for
bodily injury shall be three hundred thousand dollars
{$300,000) for each occurrence and five hundred thou-
sand dollars (500,000} aggregate; and minimum in-
surance for property damage shall be three hundred
thousand doliars ($300,000) for each goceurrence and
five hundred thousand dollars ($500,000) aggregate
with no exclusion for landslides and water loss; pro-
vided, that blasting insurance will continue as long as
blasting activities oceur. Provided further, that the
policy shall include a rider requiring the insurer noti-
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fv the director whenever substantive changes are
made in the policy including any termination or fail-
ure (o renew,

§38-2-3E. Approved Persons.

3E.1. Function. Any person may upon approval by
the director, unless otherwise provided in the Act and
these regulations, prepare, sign or certify all permit
applications, maps, plans and design specifications or
other similar materials necessary to complete an ap-
plication and preplan. Provided however, that for
purposes of Sections 10(a)(13) and 13(b)(10) of the Act
an approved person shall be a registered professional
engineer or licensed land surveyor who may be assist-
ed by experts in related fields such as geology, land
surveying and landscape architecture.

3E.2. Qualifications. The Director's approval
shall be in writing and shall be based on the follow-

ing:

(a) A resume of the persons prior experience
and training relating to the preparation of permit ap-
plication materials, provided, that registered profes-
sional engineers, registered mining or civil engineers
and licensed land surveyors currently registered or
licensed in the State of West Virginia shallin lieuofa
resume submit a copy of their registration; and

{b) Any person seeking an approval must dem-
onstrate that he possesses adequate knowledge of the
Act and rules and regulations promulgated theraun-
der and possess such other skills and qualifications as
may be necessary to compleie an application and pre-
plan by successfuliv passing an examination adminis-
tered by the director. Those persons who have been
approved to date need no make said demonstration.
Such examinations will be given upon request by the
person seeking approval.

§38-2-3F. Compliance Information.

3F.1. Past Violations. In addition to the compli-
ance and permit information required by the Act,
each application shall contain a listing of any current
or previous permits or pending applications in the
United States and a list of all viclation notices re-
ceived by the applicant or anv subsidiary, affiliate or
persons controlied by or under common control with

the applicantin connection with anv surface coal min-
ing operation during the three (3) vear period pro-

ceeding the application date. for a viplation of any
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provision of the Aet, or of anv law, rule or regulation
of the United States, or of any state law, rule or regu-
lation enacted pursuant to federal law. rule or regula-
tion pertaining to air, water or environmentzal protec-
tion. im a listing of each vielation netice received by
the applicant in connection with any surface eoal min-
ing operation during the three (3} year peried before
the application date for vielations of any envirenmen-
tal law; rule ar regulatior of any state and of regula-
tion enacted pursuant ie federal law pertaining to air
er water environmential pretection:

3F.2. Determination by the director. If the Direc-
tor determines, from either the schedule submitted as
part of the application or from other available infor-
mation, that any surface mining operation owned or
controlled by the applicant is currentiy in violation of
any law, rule or regulation of the United States, or of
any state law, rule or regulation enacted pursuant to
federal law, rule or regulation pertaining to air or
water environmental protection, or of any provision of
the Act, the director shall require the applicant, be-
fore the issuance of the permit, to either:

(2) Submit to the director proof which is satis-
factory to the regulatory zuthority, department or
agency which has jurisdiction over such violatien,
that the violation:

1. Has been corrected; or

2. Is in the process of being corrected.

(b) Establish to the director reviewing such ap-
plication that the applicant has filed and is presently
pursuing, in good faith, a direct administrative or’
judicialappeal tocontest the validity of that viglation.
If the administrative or judicial hearing authority
either denies a stay applied for in the zppeal or af-
firms the violation, then any surface coal mining op-
erations being conducted under a permit issued ac-
cording to this paragraph shall be immediately termi-
nated, unless and until the provisions of the above
paragraph are satisfied.

3F.3. Identification Number. The name of the pro-
posed mine and the Mine Safety and Health Adminis-
tration identification number for the surface or un-
derground mire, if issued, shall be included in the
application.

_ 3F.4. Federal Fees, The applicant shzll submit

" proof that all Federal Reclamation fees are paid.
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§38-2-3G. . Operation Plans, Maps and Cross-sec-
tions.

3G.1. Operation Plans. In addition to other plans
required by the Act, the application shail contain
plans describing:

(a) How the applicant will case, seal or other-
wise manags augerholes, boreholes, shafts, wells and
open holes; -

(v} How the applicant will remove, store and re-
distribute fopsoil, subseil and other materials or top-
soil substitutes as provided for in the Topsoil Per-
formance Standards of Sections 6, 7, and 3; and

{c) How the applicant will handle acid forming
and toxic forming matérials and materials constitut-
ing a fire hazard.

3G.2. Maps. The preplan map shall be devaloped
In accordance with the requirements of Sections 20-6-
10¢a} (12) and (13) and 20-6-11 of the Act and Subsec-
tion 3C of these regulations and shall include the fol-
lowing:

{a) The location and current use of all struc-
tures within one thousand feet (10007 of the proposed
permit area;

(b) Each state maintained road located in or
within one hundred feet (100" of the proposed permit
area;

{¢) The boundaries of any public park and loca-
tions of historic lands within or adjzcent to the permit
area;

{d) Each cemetery located in or within one hun-
dred feet (100") of the proposed permit area;

(&) Any portion of 2 unit of the National System
of Trails or the Wild and Scenic River System, includ-
ing study rivers designated under Section 5(a) of the
Wild and Scenie Rivers Act which is located within or
adjacent to the proposed permit area;

) {f) The location of all existing structures to be
used for surface mining operations which are to be ex-
empt from design standards;

{g) The date on which the map was prepared, a
nerth arrow, quadrangle name and location map;
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(h) Where the natural slope of the land belowthe
coal ouicrop is less than twenty (20) degress and
downslope placement of overburden or spoil is pro-
posed, the map shall indicate percent slope of the land
at two hundred foot (200" intervals zlong the crop
line;

{i) The location of sampling points for the col-
lecticn of base line data and monitoring sites to be
used during operation;

_ {j) The location of each facility te be used to
protect or enhance fish and wildlife and related envi-
ronmental values;

{k) Extent of proposed auger operations;

(1) Surface and mineral owners and property
lines within and contigious to the permit area;

{m}Locationof water supply intakesfor current
users of surface water; and

(n) Location and identification of sub areas if
inecremental bonding is to be used.

3G.3. Cross-sections. The application shall con-
tain eross-sections which accurately depict the exist-
ingpremining surface configuration and the final sur-
face conflguration that willbe achieved as proposed in
the reclamatlon plan and/or as required by these reg-
ulations.

§38-2.3H. General Environmental Resources In-
formation.

3H.1. The application shall contain a description
of any historic lands shown on the preplan map within |
or adjacent to the proposed permit area. A statement
as tothe timing and sequence of mining and a descrip-
tion of the measures to be used to minimize or prevent
adverse Impacts in relation to such historical lands
shall be included in the application.

- 3H.Z2. Existing Structures and Facilities. The ap-
plicant shall submit necessary plans and specifica-
tions for the modification of any existing structures or
facilities which do not meet the performance stan-
dards contained in these regulations.

3H.3. Bxperimental Practices. All experimental
practices shall have the prior approval of the director
of OSM before the beginning of operation and permits
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including such shall be reviewed at least every two
and one-half (2 1/2) years from date of issuance,

§38-2-31. Endangered Species.

The applicant shall describe all control measures,
management techniques and monitoring methods to
be used to protect or enhance threatened or endan-
gered species of plants or animals listed by the Secre-
tary of the Interior under the Endangered Species Act
0f 1973, as amended (16 U.8.C. 1531 et seq.) and their
critical habitats if they are to be affected by the
proposed activities. :

§38-2-3J. Occupied Dwellings.

Where the propesed surface coal mining operation
would be conducted within three hundred feet (300')
(measurad horizontally) of any occupied dweiling, the
applicant shall submit with the application a writien
waiver from the owner of the dwelling or a demon-
stration of valid existing rights; provided, that if a
waiver was obtained prior to August 3, 1877, 2 new
waiver need not be obtained; provided further, that
valid walvers shall remain in any subsequent {rans-
fer, sale or reassignment of the permit.

§38-2-3K. Verification of Application,

An application for a permit shail contain a nota-
rized signature by a principal officer verifying that
the information contained in the application is true
and correct to the best of the official’s informatior and
belief,

§38-2-3L. Transfer, Assignment or Sale of Permit
Rights and Obtaining Approval.

3L.1. Requirements. The director shall not grant
approval of the transfer, assignment of sale of the
rights granted under any permit unless and until the
following conditions are met:

{a) It shall be affirmatively demonstrated to the
director that a bond in the full amount of that re-
quired for the permit will be kept in full {force and
effect before, during and after the transfer, assign-
ment or sale of the permit rights; and

(b) The application shall set forth on forms pre-
scribed by the director and verified in accordance
with 3K, the information required in the following
sections of the Act: 10(a)(1) through 10{a)(6) and

10(a)(9), 10(d), 10(f), 11{a)(10), and 18(b){5).

3L.2. Findings. Ifthe director finds, bazed on the
informmation set forth in 3L.1. and other information
made available to him, that the person to whom the
permit rights are being assigned, transferred or sold
will conduct mining operationsin accordance with the
purpose and intent of the Act, these regulations and
the terms and conditions of the permit, the approval
of the assignment, transfer or sale of the permit
rights may be granted.

3L.3. Agreement. A permitiee who wishes to as-
signthe mining operation through an agreement, con-
tract, job contract, etc., to another party but retain the
permit must request prior written approval on forms
nrescribed by the director. Under this arrangement,
the permittee remains subject to all provisions of the
Act, these rules and reguiations and the terms and
conditions of the permit.

3L.4. Successor by Transfer, Assignment or Sale.

Any person seeking to succeed by transfer, assign- 777

ment or sale to the rights granted by a permit issued
under the Act shall, prior to the date of such transfer,
assignment or sale, comply with the following:

(a) Obtain the performance bond coverage of the
original permitiee by:

1. Transfer or replacement of the original
hond;

2. A written agreement with the original
permittee and ail subsequent successors in interest (if
any) that the bond posted by the original permittee
and all successors shall continue in force on all areas
affected by the original permitiee and all successors
and supplementing such previous bonding with such
additional bond as may be required by the regulatory

“authority. Ifsuch an agreement is reached, the direc-

. tor may authorize for each previous successor and the
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original permittee the release of any remaining
amount of bond in excess of that required by the
agreement; and

3. Providing sufficient bond to cover the
original permit in its entirety from inception to com-
pletion of reclarnation operations or by such other
methods as would provide that reclamation of all are-
as affected by the original permittee is assured under
bonding coverage at least equal to that ef the original
permittee.
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{b) Provide the director with an application for
approval of such proposed transfer, assignment or
sale, including:

1. Name and address of the existing permit-
tee and permit number; and

2. Name and address of the person proposing
to succeed by such transfer, assignment or sale and
the name and address of that person’s resident agent.

3L.5. Advertisement.

(a) The person applying for approval of such
transfer, assignment or sale of rights granted by a
permit shall advertise the filing of the applicationina
newspaper of general circulation in the locality of the
operations involved, indicating the name and address
of the applicant, the original permittee, the number
and particular geographic location of the permit and
the address to which written comments may be sent
under this paragraph.

(b) Any person whose interest are or may be ad-
versely affected, including but no limited to, the head
of any local, state or federal government agency, may
submit written comments on the application for ap-

proval to the director within thirty (30) days of the

day of publication.

3L.8. Approval. The director may, upon the basis
of the applicant's compliance with the requirements
of paragraphs (1) and (2) of this Subsection, grant
written approval for the fransfer, sale or assignment
of rights under a permit, if he first finds that:

{a} The person seeking approval will conduect
the operations covered by the permit in accordance
with the requirements of law;

(b) The applicant has submitted a performance
bond or other guarantee at least equivalent to the
bond or other guarantee of the original permittee; and

{c} The applicant will continue to conduct the
operations involved in full compliance with the terms
and conditions of the original permit, unless and until
a new permit is obtained,

$33-2-3M. Renewals.

3M.1. Application. Application for renewal shall
be on forms prescribed by the director, shall be filed
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in accordance with 28-6-10(c) of the Act, and shall
contain the following:

(a) The name and address of the permitiee, lo-
cation of the permit area including the county, the
magisterial district, the nearest post office and the
permit number;

(b) A statement that the terms and conditions of
the preplan are being satisfactorily met;

(c} A statement that the operation is in compli-
ance with the applicable environmental protection
standards of the Act and these rules and regulations:

(d} A statement that the performance bond and
insurance policy for the operation will continue in
effect;

(e} A progress map of the same size and scale as
the proposai map; I

(f) A statement thai the information set forth in
the form and progress map is frue and accurzate;

(g} A notarized signature of the principal officer
of the permiitee in accordance with section 3X; and

{h) A copy of a public notice of permit renewal
and proofof publication in accordance with Section 20
of the Act and Section 3B.2. of these regulations

3M7.2. Notification. The director shall notify
appropriate agencies in accordance with 20-6-20(a) of
the Act.

3M.3. Response. Informal conferences shall be
available in accordance with Section 20-6-20(b) of the
Act and the director shall send copies of his decision
to the applicant, any persons who filed objections or
commenis to the renewal and to any persons who
were parties to any informal conference held on the
permit renewal.

§38-2-3N. Revisions.
3N.1. General.

(a) Any revision to a permit will be subject to
review and approval by the director and if deemed fo
be a significant revision must meet all requirements
ofthe Actand these rules and regulations. A revision
will not be deemed to be significant unless it is deter-
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mined that the environmental impact or the welfare
and safety of the public may be altered from that re-
flected in the approved preplan.

{b) No significant revision to a permit may be
implemented by any operator until the written ap-
proval of the director has been granted.

§38-2-30. Findings.

30.1. Effect on Public Places. Where the proposed
surface coal mining operation will adversely affect
any public park or any publicly owned place listed on
the national register of historic places, the director
shall transmit to the Federal, State or local agencies
withjurisdiction over the park or historic place a copy
of the complete permit appiication and request that
the agency approve or disapprove the operations,

30.2. Written Determinations. Aleng with other
written determinations required by the Act and these
regulations, the director shall make a written deter-
mination that the proposed surface mining operation
would not affect the continued existence of endan-
gered or threatened species or result in destruetion or
adverse modification of their critical habitats, as
determined under the Endangered Species Act of
1873{18 U.5.C. 1531 et seq.)

30.3. Operation(s) Near State Road, Whare the
proposed mining operation is to be conductad within
one hundred feet (100" (measured horizontally) of the
outside right-of-way line of any public road {except
where mine access roads or haulage roads join such
right-of-way line) or where the applicant proposes to
relocate any public read, the director shall;

(@) Require the applicant to obtain necessary
permission from the authority with jurisdiction over
state maintained roads;

(b) Provide an opportunity for a public hearing
at which any member of the public may participate in
the locality of the proposed mining eperations for the
purpose of determining whether the interest of the
publicand affected landowners will be protected;

. (¢) If 2 hearing is held, require the applicant to
provide notice in a newspaper of general circulation
in the affected locale of a public hearing at least two
(2) weeks before the hearing; and

{d) Make a written finding based upon informa-

tlon received at the public hearing within thirty (30)
days after compietion of the hearing as to whether the
interests of the public and affected landowners will be
protected from the proposed mining operations.

30.4. Designation of Lands Unsuitable. Upon re-
ceipt of a complete application for a surface mining
permit. the director shall review the application to
determine whether the surface coal mining operation
is limited or prohibited under Section 22 of the Act on
the lands which would be disturbed by the proposed
operation.

(a) If the director is unable to determine wheth-
er the proposed operation is located within the bound-
aries of any of the lands in Section 22(d)(1) of the Act,
or closer than the limits provided in Section 22(d)(4)
of the Act, the director shall transmit 2 cony of the
relevant portions of the permit application to the ap-
propriate Federal, State or local government agency
for a determination or clarification of the relevant
boundaries or distances, with a notice to the appropri-
ate agency that is must respond within thirty (30)
days of receipt of the request.

(b) Where the proposed operation would include
federal lands within the boundaries of any national
forest and the applicant seeks a determination that
mining is permissible under Section 22(d){(5) of the
Act, the applicant shall submit 2 permit application
to the O8M State director.

30.5. Notilfication. When a permit is issued, the
direcior shall notify each person who files comments
or objections to the permit application, each party to
the informal conference, and the appropriate local
agencies including the ¢lerk of the couniy commission
in the area of the land to be affected. The director
shall also cause to be published at least monthly a
listing of all permits issued in the area.

Ed. Note: Section 4A through 4I govern general
mining and reclamation plan requirements and bond-

ing.
§38-2-4A. Haulageways or Access Roads.

4A.1, Location, The approximate center line loca-
tion of the proposed haulageways or access roads shall
be identified on the site by visible markings at one
hundred foot (100" intervals, which are in place at the
time of preinspection, provided, that preexisting
haulageways or access roads shall be exempt from
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this requirement.

4A.2. Construction. All construction of
haulageways or access roads shall be in accordance
with the following provisions:

{a} The grading of the haulageway or access
roads shail be such that: = ) B

1. The overall grade shall not exceed ten
percent (10%); - -

2. The maximum pitch grade shall not ex-
ceed fifteen percent (15%) for three hundred feet
(300" in each one thousand (1,000" of road construc-
tion; and

3. The surface shall pitch toward the ditch
line at the minimum rate of one-half inch (1/2") per
foot of surface width or crowned at the minimum rate
of one-half inch (1/2) per foot of surface width as
measured from the center line of the haulageway or
access road.

(b) Curves. The grade on switchback curves
shall be reduced to less than the approach grade and
should not be greater than ten percent (10%);

{¢) Cut Slopes, Cut slopes should not be steeper
more than 1:1 in soils or 1/4:1 in rock.

(d) Tolerance. All grades referred to in this
section shall be subject to a tolerance of two percent
{2%). All linear measurements referred to in this sec-
tion shall be subject to a tolerance of ten percent
(10%). All angles referred to in this section shall be
measured from the horizontal and shall be subject to a
tolerance of five percent (5%).

4A.3. Drainage Design. All drainage designs of
haulageways or access roads shall be in accordance
with the following provisions:

{a) Ditches. A diteh shall be providad on both
sides of a throughcut and on the inside shoulder of 2
cut fill section, with ditch relief culverts being spaced
according to grade. Water shall be intercepted or di-
rected around and away from a switchback. All diich
lines shall be capable of passing the peak discharge of
a one (1) year, twenty-four (24) hour precipitation
event. Where super elevation to the inside of 2 curve
will improve the safety of 2 haulread such as in the
head of a hellow, a ditch line may be located on the

outside shoulder of cut fill section; provided, that the
ditch line is designed so that it will remain stable and
that drainage control in accordance with the Act is
also provided for water on the outside of the curve.

(b) Culverts. Ditch relief culverts shall be
installed wherever necessary to insure proper drain-
age of surface water beneath or through the
haulageway or access road, according to the following
provisions:

1.
Road Grade in Percent Spacing of Culvertsin Feet
0-5 300-800
6-10 200-300
11-15 100-200

2. The culvert shall cross the haulageway or
access road at a thirty (30} degree angle downgrade
with z minimum grade of three percent (3%} from in-
let to outlet, except in intermittent cr perennial
streams where the pipe shall be siraight and coincide
with the normal flow;

3. The inlet end shall be protected by a
headwall of stable material as approved by the direc-
tor znd the slope zt the outlet end shall be protected
with an apron of rock riprap, energy dissipator or oth-
er material approved by the directer;

4. The culvert shall be covered by compact-
ed fill to a depth of one foot {1 or half the culvert
diameter, whichever is greater; and

5. Design of culverts meay be submitted
where the aforementioned design criteria is not prac-
tiecal or necessary.

{¢) Culvert Openings. Culvert openings in-
stalled on haulageways or access roads shall not be
less than one hundred (100") sguare inches in area,
but, in any event, all culvert openings shall be ade-
guate to carry storm runoff of a peak discharge capac-
ity of a one (1) year, twenty-four (24) hour precipita-
tion event from the contributing watershed and shall
receive necessary mainienance to functicn properly
at all times; and

(d) Intermittent or Perennial Stream Crossing.
Culverts, bridges or other drainage structures shall
be used to cross intermittent or perennial streams.
Consideration shall be given to such factors as weath-
er conditions, season of the year, time period for con-
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struction, ete., with regard to using measures to mini-
mize adverse effects to the water quality and stream
channe!l. In no event shall the sediment load of the
stream be significantly increased or the water guality
be significantly decreased during the construction pe-
riod. Water control structures shall be designed with
a discharge capacity capable of passing the runoff for
a ten (10) year, twenty-four (24) hour precipitation
event from the contributing watershed; provided, if
approved by the director, the capacity of the water
conirgl structure itself can be at least equal to or
greater than stream channel discharge capacity im-
mediately upstream and downstream of the crossing;
provided further, that the structure shall pass at feast
a one {1} year, twenty-four (24) hour storm.

44,4, Sediment Control. A sediment storage vol-
ume must be provided equal to 0.125 zcreffoot for each
acreofdisturbed area or a lesser value as approved by
the director. Temporary erosion and sedimentation
conirol measures such as outlined in Chapter 19 of
the Handbook shall be implemented during construe-
tion until permanent control can be established.

44.5. Seeding of Slopes. Alldisturbed areainclud-
ing fill and cut slopes, shall be seeded and mulched
immediately after the construction of a haulageway
or access road and maintained thereafter as necessar-
v to control erosion.

4A.6. Surfacing, Haulageways or access roads
shall not be surfaced with any acid-producing or toxic
material and the surface shall be maintained to con-
trol or prevent erosien and siltation.

4A 7. Dust Control. All reasonable means shall be
employed to control dust from the surface of
haulageways or access roads.

4A.8. Removal of Drainage Structures. Bridges,
culverts, stream crossings, ete., necessary to provide
access to the operation, shall not be removed until
reclamation is completed and approved by the direc-
tor. The same precautions as to water quality are to
be taken during removal of drainage structures as
those taken during construection and use.

_ 4A.9. Existing Haulageways or Access Roads.
Where exXisting roads are to be used for access or haul-
age and it can be demonstrated that reconstruction to
meet the above requirements would result in greater
environmental harm and the drainage and sediment
control requirements of this section can otherwise be
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met, 4A.2 ()1 and 2 4A.2 (¢); 4A.2 {d} and 4A.3 {b)1
and 2, will not apply.

44.10. Infrequentlv Used Access Roads. Access
roads constructed for and used only to provide infre-
quent service to surface facilities such as ventilators,
monitoring devices and fans may be exempt from the
requirements of the above sections with the exception
of 4A.5. and 4A.11.

~4A.11. Abandonment of Haulageways or Access
Roads. Haulagewavs or access roads shall be aban-
doned in accordance with the rules and regulations in
addition to the following requirements:

(a} Upon abandonment of haulageways or ac-
cess roads, every effort shall be made to prevent ero-
sicn by the use of culverts, water bars or other de-
vices. Water bars or earth berms shall be instalied
according to the following table of spacings in terms
of percent of haulageway or access road grade, prior
to the abandonment. (See Table 38-2A found at the
end of this regulation.)

(b) Upon abandonment of haulageways or ac-
cess roads, they shall be seeded and mulched immedi-
ately in accordance with subsection 4F.

4A.12. Plans, Design Data and Construction Spec-
ifications.

{a) A plan view drawn to scale showing haul-
road station base line, location of culverts, flow direc-
tions, intermittent or perennial streams, and other
pertinent data.

(b) A surveved profile drawn to scale (scale
should be nogreater than 1" =100"horizontal, 1" =50
vertical) showing but not limited to road surface, loca-
tion and size of culverts, station, elevations, original
ground, and percent grades.

(¢) Typical cross-section of haulroad showing
culvert, slope of culvert, fill material, original

ground, ditches and sediment control devices, if appli-
cable.

(d) Intermittent or perennial stream crossings,
submit the following:

1. Strueture computation sheet; and

2. Cross-section showing all pertinent infor-
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mation.

(e} Cénstruction specifications should include
excavation, selection and placement of materials,
vegetative protection against erosion, road surfacing,
drainage and sediment control.

4A.13. Other Transportation Facilities. Railroad
loops, spurs, sidings, surface conveyor systems,
chutes, aerial tramways or other transportation facil-
ities shall be designed, constructed, maintained and
abandoned so as to comply with the following:

(a) Cantrol or pravent erosion, siltation and the
air pollution attendant to erosien;

(b} Control or prevent damage to fish, wildlifs

or their habitat and related environmental values; _

(c) Control or prevent additional contributions
of suspended solids to stream flow or runoff outside
the permit area; -

{(d) Neither cause nor coniribute, directiy or
indirectly, o the violation of state or federal water
guality standards applicable to receiving waters; and

(e) Prevent or control damage to public or pri-
vate property.

The Handbook contains design criteria gener-
ally appropriate for environmental protection and
safety.

4A.14. Certification. All roads and haulageways
for which design criteria have been submitted for
technical review and approval shall be certified that
construction was in dceordance with the approved
plan except 2s noted in the certification after con-
struction and/cr instaliation is complete.

{a) A certification form shall be submitted to
the Department of Natural Resgurces, Division of
Reclamation which has been signed by a person ap-
proved by the director prior to coal haulage or general
use of such road.

. (b} Any minor changes implemented during
construction which equals or exceeds the approved
systemshall be indicated on "As-built" plans showing
approved design, amount of minor change, and in-
cluded as a part of the certification.
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§38-2-4B. Drainage System.
4B.1. Drainage Plan.

(a) A drainage map shall be included in the ap-
plication which shall indicate or contain the follow-
ing:

1. The directional flow of water onand away
from the land to be affected;

2. Location of all surface and groundwater
base line test sites;

3. Location of zll proposed surface and
groundwater monitoring sites;

N 4. Location of all erosion and sedimentation
control structures;

5. Componentdrainage area together with a
table showing total acreage and disturbsd acreage
within each component; and

6. A sediment structure table showing; type
of sediment control struecture, total contributing
drainage area (acres), disturbed acreage controlled by
total disturbance in drainage area {acres) and storage
capacity (AC F'T).

(b) The design shall be in accordance with the
Handbook unless otherwise approved.

4B.2. Natural Drzinways. Natural drainways in
the area ofland disturbed by surface mining and pros-
pecting operations shall be kept free of overburden
except where overburden placement has been ap-
proved. Overburden placement and haulageways
across natural drainways shall be constructed so as
not to affect the flow of the stream or materially in-
crease the sediment load and concentrations of toxic
materials in the stream.

4B.3. Intermittent or Perennial Stream. No land
within one hundred feet (100" of an intermistent or
perennial stream shall be disturbed by surface min-
ing operations unless specifically authorized by the
director. The director will zuthorize such operations
only upon finding that surface mining activities will
neot adversely affect the normal flow or gradient of the
stream, adversely affect fish migration or related en-
vironmental values or materially damage the water
quantity or quality of the stream. The area not to be
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disturbed shall be designated a buffer zone and mark-
ed accordingly.

4B.4. Stream Channel Diversion and Diversions.
All stream channel diversion and diversions within
the permit area shall be designed to be stable, provide
protection against ficoding and resuitant damage to
lifa and property, prevent, to the extent possible using
the best technology currently available, additional
contributions of suspended solids to siream flow out-
side the permit area and comply with all local, State,
and Federal laws and regulations.

{a) Stream Channel Diversions.
1. Design Capacity

A. The design capacity of channels for
temporary and permanent channel diversions shall be
at least equal to the capacity of the unmodified
stream channel immediately upsiream and down-
stream for the diversion.

B. Temporary and permanent channel di-
versions designed so that the combination of channel,
bank and flood-plain configuration is adequate to pass
safely the peak runoif of a ten (10) year, twenty-four
(24) hour precipitasion event for a temporary channel
diversion and a one hundred {100) yvear, twenty-four
(24) hour prec1p1tat10n event ;or a permanent channel
dwersmn

2. Remeoval of Temporary Diversions. Tem-
porary channel diversions shall be removed when
they are no longer needed to achieve the purpese for
which they were approved as long as downstream fac-
ilities which were being protected are modified or re-
moved.

3, Plans, Design Di:ta and Specifications,

A. A"streamchanneldesign computation
sheet" to be completed for each proposed temporary or
permanent stream channel diversion.

B. Construction plans showing:

(1) A plan view of the area showing
center line profiles of existing stream channel and
proposed location of the temporary or permanent
stream channel (drawn to scale);

(2} Profiles along the center line of the
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existing and temporary or permanent stream channel
showing original ground, proposed and existing
stream bottom (drawn to scale);

(3} A cross-section showing original
ground limits, bottom width, side slopes, depth of
flow, floodplain configuration; and

(4) Show detailed sequence of installa-
tion of temporary or permanent stream channel di-
version.

C. Construction specifications.

D. Maintenance schedule and proce-
dures for maintenance.

(b) Diversions.

1. Design Capacity. Diversions shall have
the capacity to pass safely the peak discharge from
the contributing watershed from a ten (10) year,
twenty-four (24) hour precipitation event.

2. Plans, Design Data and Specifications. In
addition to the "Proposed Drainage Plan”, there shall
also be submitied the following items concerning di-
versions:

A, A "Diversion Design Computation
Sheet" to be completed for each proposed diversion

B. Construetion pians showing:

(1) A surveyed profile along the center
Ilne of the diversion showing original ground line and
proposed diversion bottom;

(2) Channel cross-section showing the
original ground line, bottom width, side slopes, depth
of flow, freeboard and other pertinent information
drawn to scale;

(3) Type soil in which diversion will be
excavated. The soil shall be sampled and classified at
intervals five hundred feet (5007); and

(4) Type and design, if applicable, of
the outlet proposed for each diversion.

C. Maintenance schedule and procedures
for maintenance; and
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D. Constructionand vegetation specifica-’

tions.

4B.5. Sadiment Control. Sediment control struec-
tures shall be constructed in appropriate locations in
order to control sedimentation. Al runoff from the
disturbed area shall pass through z sedimentation
pond(s) such as, but not limited to, earth embank-
ment, excavaied ponds, gabions, ¢ribs and bench con-
tro! systems. In addition to the requirements of this
subsection a1l such structures shall be designed, con-
structed and maintained in accordance with the
Handbook unless otherwise approved.

{(a) Design and Construction Requirerments.

1.. All sediment control structures shall be
constructed and certified before beginning of any sur-
face mining activities as provided for in paragraph (b)
of this subsection.

2. All structures shall be located as near as
possible to the disturbed area and out of perennial
streams unless the applicant demonstrates and the di-
rector finds'that there is no other suitable location for
such structures,

3. All structures shall have the capacity to
store 0.125 Acre/ft. of sediment for each acre of dis-
turbed area in the structures watershed; provided,
that consideration may be given for reduced storage
volume where the preplan and site conditions reflect
controlied placement, concurrent reclamation prac-
tices, or use of on site sediment control measures. The
disturbed area for which the structure is to be design-
ed will include all land affected by previcus surface
mining operations that are not presently stabilized
and all land that will be disturbed throughout the life
of the permit, ’

4, All discharges from sediment control
structures shall not cause a violation of state and
federal water quality standards and shali meet efflu-
ent limitations.

5. All structures shall be designed, con-
structed and maintained to prevent short-circuiting.

§. "All structures shall be cleaned out when
the sediment zccumulation reaches sixty percent
(60%) of this design capacity. Clean-out elevation
shall be indicated on plans submitted for the struc-
ture. Sediment removal and disposal shall be done in
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a manner that minimizes adverse effects on surface
and groundwater quality,

7. All structures shall be designed, con-
structed and maintained to meet the following safety
standards:

A. Providea combination of principal and
emergency spillways on embankment structures that
will safely discharge a minimum twenty-five {25)
vear, twenty-four (24) hour precipitation event. The
principal spillway requirements may be waived by
the director if the emergency spillway is designed ata
minimum to safely bypass the peak rate of discharge
of 2 twenty-five (25) year, twenty-four {24) hour fre-
quency storm in an open channel constructed of
nonerodable material and capable of mzintaining sus-
tained {flows. [falternate sediment control structures
such as excavated ponds or bench control structures
are utilized in place of embankment structures, these
structures will safelyv discharge a ten (10) year, twen-
ty-four (24) hour precipitation event. The emergency
spillway or exit channel shall at least handle a ten
{10} year, twenty-four (24) hour precipitation event;

B. Provide a minimum difference in ele.
vation between principal spillway and emergency
spillway of 1.5 feet and 2 minimum difference in ele-
vationbetween the maximumdesign flow elevationin
the emergency spillway and/or exit channel and top of
settled embankment of 1.0 foct;

C. Provide proper stabalization and re-
vegetation of the embankment; and

D. Avoid organic matter in the founda-
tion and provide for proper compaction and ensure
against excessive settlement by exciuding sod, roots,
frozen soil or ccal processing wastes from the em-
bankment,

8. Sediment control siructures which im.
pourds water to an elevation of five feet (5 or more
above the upstream toe of the structure and can have
2 storage volume of twenty (20) acre-feet or more; or
impounds water to an elevation of twenty feet (20") or
more above the upstream toe of the structurs shall be
constructed, inspected and abandoned in accordance
to 30 CFR 77.216. In eddition to those requirements,
the following minimumstandards shall be adhered to:

A. Anappropriate combination of princi-
pal and emergency spillways shall be provided to dis-
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charge safely the runoffresulting from a one hundred
{100) year, six (6) hour precipitation event, or a large

event specified by the Department of Natural Re-

sQurees,

B. The embankment shall be designed
and constructed with a static safety factor of at least
1.5 or higher safety factor as designated by the De-
parcment of Natural Resources to ensure long-term
stability;

C. Appropriate barriersshall be provided
to control seepage zlong the conduits thar extend
through the embankment, and

D. All inspection reports and approvals
shall be provided to the Director of the Department of
Natural Resources.

9.. Discharge Structures. Discharge from
temporary or permanent sediment control structures,
diversions, stream channel diversions, etc., shall be
controlled by energy dissipators, riprap channels or
other devices approved by the direcror to reduce ero-
sion, to prevent deepening or enlargement of siream
channels and to minimize disturbance of the hydro-
logic balance. Discharge seructures shall be designed
according to standard engineering procedures.

{b) Certification. A certification form shali be
submitted to the Department of Natural Resources,
Division of Reclamation, for each component drain-
age area system as it is completed and prior fo any
disturbance in that component drainage area; provid-
ed, that if a bench control system is the primary sedi-
ment control structure for the operation and the sys-
tem is constructed progressively with the mining op-
eration, then the system shall be constructed and cer-
tified in sections of one thousand (1,000) linear feet
{meximum) measured from the active mineral remov-
al area. This certification must include 2 map show-
ing exact location of certified section.

The certification form shall be certified by a
person approved by the director of the Department of
Natural Resources stating that the erosion and sedi-
ment control systern(s) is (are) constructed and in-
stalled in accordance with the technical aspects of the
approved preplan and any modifications thereto, as
approved by the Department of Natural Resources,

Any minor change which equals or exceeds the
approved system occurring during construction shall
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be indicated on "As-built" plans showing approved de-
sign, amount of minor change and reference points
are to be submitted along with the form.

{c) Inspection. A qualified person designated by
the director shall examine the impoundment at least
quarterly.

(d) Prior to Phase 1 bond release, all sediment
control structures shall be ¢cleaned out s 2s to meet
design storage capacity for ali areas not revegetated
and stabilized as approved by the director.

(e) Abandonment Procedures. Minimum re-
quirements for abandoning sediment control strue-
sures prior to total release of bond are as follows:

1. Excavated Sediment Pond, Dugout Type.
There is no required abandenmens procedure for ex-
cavated ponds unless they have an embankment. If
they have an embankment, they shall follow the
abandonment procedures outlined in subparagraph 2,
below.

2. Embankment type sediment dams, em-
bankment type excavated sediment dams and crib
and gabion control structures. Sediment dams and all
accumulated sediment above the dam shall be re-
maved from the natural drainway if they are built
across it. Dams adjacent to natural drainways shall
be abandoned by diverting the entrance channel to
the natural drainways, thus preventing any future
surface runoff from entering the impoundment.

Whensediment damsare removed, the natu-
ral drainway shall be returned to its original profile
and cross-section as near as practical. An original
profile and cross-section view for the channel shall be
submitted with the drainage plan. The channel sides
and bottom shall be rock riprap. The riprap shall ex-
tend up to the top of the channel. The riprap require-
ment may be waived where the bottom and sides of
the channel consist of bedrock. Those structures to be
leftinplace after final release of surface mining shall
be considered permanent impoundments and shall be
left in accordance with the following requirements:

A Therequest to leave the structure will
be made on forms prescribed by the director;

B. The request will contain a statement
as to the conditions of the impoundment; and
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C. The request will contain a statement
signed by the landowner and the operator asserting
that the landowner assumes ali [1ability for the struc-
ture and will inspect it periodically and maintainitin
a safe condition.

3. Bench Control Systems. There is no re-
quired abandonment procedure for bench centrol sys-
tems.

4, Revegetationof Disturbed Areas._ Allare-
as disturbed during abandonment of a sediment con-
trol structure shall be seeded and mulched immedi-
ately to stabiiize the area.

5. DisposalofWasteMaterial, Waste materi-
al shall be spread over an area designated on the
drainageplaninaccordance with these specifications.

A. Provisions shall be made for the diver-
sion or safe passage of surface water concentrating on
the land side of the spoil bank.

B. The spoil shall be placed so as not to
endanger the stability of the stream bank and shall
not exceed three feet (3') in height above the natural
ground surface, except by special design. Special de-
signs shall be submitted with the drainage plan. The
finished surface shall slope away from the edge of the
stream or drainway insofar as feasible.

C.. Surface of spoil shall not be steeper
than two (2) horizontal to one (1) vertical. If'the spoil
is spread to the edge of the stream bank, the stream
side slope of the spoil shall be shaped to join the side
slope of the stream bank so loose spoil will not slide or
erode into the channel,

§38-2-4C. Blasting.

4C.1. General Regquirements. Each operator shall
comply with all applicable state and federal laws in
the use of explosives. A blaster certified by the De-
pariment of Mines shall be responsible for all blasting
operations Including the transportion, storage and
use of explosives within the permit area. Blasts that
use more than five (5) pounds of explosive or blasting
agent shall be conducted in accordance with this sub-
section.

4C.2. Blasting Plan. Each application for an oper-
ation subject to section 6 of these reguiations shall
include a biasting plan. The blasting plan shall ex-
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plain how the applicant wili comply with the require-
ments of this subsection.

4C.3. Public Notice of Blasting Operations. At
least ten (10) days, but not more than thirty (30) days,
prior to any blasting operations, the operator shall
publish on a form prescribed by the director, a blast-
ing schedule in a newspaper of general circulation in
the county of the proposed permit area. Coples of the
schedule shall be distributed by certified mail to local
governments, public utilities and each resident with-
in one-half (1/2) mile of the permit area, excluding
drainage structures, haulroads and access roads un-
less there will be blasting on or near such structures
or roads. The operator shall republish and redistrib-
ute the schedule at least every twelve (12) months and
revise and republish the schedule at least {en (10)
days, but not more than thirty (30) days, prior to
blasting whenever the area covered by the schedule
changes or actual time periods for blasting signifi-
cantly differ from the prior announcement. The
schedule shall contain at a minfmum:

(a) Name. address and telephene number of the
operator;

{b) Identification of the specific areas in which
blasting will take place;

(¢} Dates and times when explosives are to be
detonated;

(d) Methods to be used to control aceess to the
blasting ares; and

{e) Types of audible warning and all clear sig-
nals to be used before and after blasting.

Surface blasting activities incident to under-
ground coal mining are not subject to the require-
ments of this paragraph so long as all residents or
owners of dwellings or structures located within one-
half (1/2) mile of the blasting area is notified by the
operator approximately twenty-four (24) hours prior
to any surface blast.

4C.4. Blast Record. The format for the arrange-
ment and the recording of items in the blasting log
book is to be on forms approved by the director. A
blasting log book shall be kept current daily and isto
be made available at the operation for inspection by
the director and upon writien request by the public.
The blasting log shall include any seismograph re-
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ports and shall be retained for three (3} years and
shall include at @ minimum the following data:

(z) Name of permittee, operator or other person
conducting the blast;

{b) Location, date and time of blast;

{¢) Name, signature and certification number of
blaster-in-charge; :

(¢) Shot location;
(r) Sketch of delay pattern; and

(s) Reasons and conditions for unscheduled
blasts.

4C.5. Blasting Procedures.

- - - -(a) All blasting shall be conducted only during

{d)Identification of nearest structure not owned -

or leased by the operator and direction and distance,
in feet, to such structures;

{g) Weather conditions;

(fj Tvpe of material blasted;

{g) Number of holes, burden and spacing;
(h) Diameter and depth of holes;

{1) Types of explosives used;

(j) Total weight of explosives used;

(k) Maximum weight of explosives detonated
within anv eight (8) millisecond period;

{1} Method of firing and type of circuit;
{m) Type and length of stemming;
{n) If mats or other protections were used;

{0) Tvpe of delay detonator used and delay peri-
ods used;

{p} Seismograph records shall include but not
be limited to:

1. Seismograph reading, including exact lo-
cation of seismograph and its distance from the blast;

2. Name of person taking the seismograph
reading,

3. .Name of persor and firm analyzing the
seismograph record;

4, Type of instrument, sensitivity and cali-
bration signal or certification of annual calibration.
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dayiime hours, between sunrise and sunset; provided,
that based on public requests or other consideration,
including the proximity to residential areas, the di-
rector may specify more restrictive time periods. No
blasting shall be conducted on Sunday. Blasting may
not pe conducted zt times different from those an-
nounced in the blasiing schedule except in emergency
sitnations where rain, lightning or other atmoespheric
conditions, or operator or public safety requires un-
scheduled detonations.

(b) Safety precautions.

1. Three {3} minutes prior to blasting, a
warning signal audible to a range of one-half (1/2)
mile from the blast site will be given. This preblast
warning shall consist of three (3) short warning sig-
nals of five (5) seconds duration with five (5} seconds
between each signal. One (1) long warning signal of
twenty (20) seconds duration shall be the "all clear”
signal;

2. All approaches to the blast area shall be
guarded against unzuthorized entry prier to and im-
mediately after blasting; and

3. All charged holes shall be guarded and
posted against unauthorized entry.

{¢) A maximum air blast level of one hundred
twenty-eight (128) decibel linear peak shall not be
exceeded at any residence or occupied structure with-
in one-half (1/2) mile of the blasting site other than
operational facilities of the mine.

(d) Use of explosives: Surface blasting require-
ments. Flyrock, including blasted material traveling
along the ground, shall not be cast from the blasting
vicinity more than half the distance to the nearest
dwelling or other occupied structure and in no case
beyond the bounds of the area under permit, or be-
yond the area of regulated access required under par-
agraph (b) of this section.
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Access to the area shall be controlled to prevent
the presence of livestock or unauthorized persennel
during blasting and until an authorized representa-
tive of the person who conducts the surface mining ac-
tivities has reasonably determined; :

1. That no unusuzl circumstances exist such
a5 imminent siides or undetonated charges, etc.; and

2. That access to and trave! in or through
the area can be safely resumed.

(e) If required by the director, air blast levels
will be measured by an instrument with a linear fre-
quency response range of 6Hz to 200 Hz or greater.

{) No blasting within five hundred (800) feet of
an underground mine not totally abandoned shall be
permitted except with the concurrence of the West
Virginia Department of Mines, the operator of the un-
derground mine and MSHA. The director may pro-
hibit blasting on specific areas where it is deemed
necessary Tor the protection of public or private prop-
erty or the general welfare and safety of the public.

(g} The operator may use the following scaled
distance formulas o determine the allowable maxi-
mum weight ofexplosives to be detonated in any eight
millis:fcond period without seismic monitoring: W =
D/50)7 if the nearest structure 1,'25 within three
hundred (300) feet, W = (D/35)“ if the nearest
structure is between three hundred (%OO} and five
thousand (5,000) feet, or W = (D/85)”if the near-
est structure Is greater than five thousand (§,000) feet
fremtheblast. "W"represents the maximum weightof
explosives in pounds that can be detonated in any
eight (8) millisecond period and "D" represents the
distance in feet from the nearest protected structure.

{h) The scaled distance formulas need not be
used if a seismograph record at the nearest protected
structure is obtained and maintained for every blast.
The peak particle velocity in inches per second in any
one of the three mutually perpendicular diregtions
shall not exceed the following values at any protected
structure: 1.25 if the structure is within three hun-
dred (300) feet, 1.0 if the structure is between three
hundred (300) and five thousand (5,000) feet, and 0.75
if the structure is greater than five thousand (5,000)
feet from the blast site.

(i) The director, based on the physical condi-
ticns of the site and in order to prevent injury to
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persons or damage to property, may require a seismo-
graph recording of any or all blasts,

(j) Protected structures include any dwellings,
public buildings, schools, churches or community or
institutional buildings outside the permit area in ad-
dition to those identified in 2.105 unless they are
cwned by the permittee. Structures owned by the per-
mittee and leased to another person without a written
waiver by the lessee are also protected.

(k) The Director may waive the provisions of
4C.5.(g) and 4C.5.{h} of the Rules and Regulations in
regard to the protection of gas or oil wells, liquid or
gas fransmission lines. and other utility transmission
structures provided all of the following eriteria are
met:

{1) The Perrmitiee obtains a statement from
the owner and when appropriate the operator of said
structure, waiving the provisions of 4C.5.(g) and (h).

(2} The Permittee submits a blasting plan
detailing the protective measures to be taken in Heu
of4C.5.(g)and 4C.5.(h) and supporting documentation
for those protective measures,

{3) Permittee shall submit an approval by
the owner of the structure of alternative protective
mMeasures.

(4) Approval for the use of such alternative
measures is obtained from the director prior to the
use of those measures in lieu of 4C.5.(g) or (h).

(1} Alternative measures taken under 4C.5.(k)
shall not reduce the level of protection for other struc-
tures below the levels provided for in 4C.5.(g) and (k)

4C.6. Certified Blasting Personnel, Each person
responsible for blasting operations shall possess a
valid certification from the director of the West Vir-
ginia Department of Mines.

4C.7. Preblast Survey. The operator shall inform
all residents or owners of manmade dwellings or
structures located within one-half {1/2) mile of the
permit area on how to request a preblast survey at
least thirty (30) days prior fo initiation of blasting.
For purpeses of this section, drainage structures,
haulroads and access roads are not considered part of
the permit area unless blasting is necessary for con-
struction. Requirements for a preblasting survey
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shall be governed by the following:

fa) Uipon a written request to the director by a
residentor owner of 2 manmade dwelling or siructure
that is located within one-half (i/2} mile of the permit
area, the operator shall conduct 2 preblast survey of
the dwelling or structure and submit a report of the
survey to the director. If 2 structure is added to or
renovated subsequent to a preblast survey, then upon
request, a survey of such additions and/or renovation
shall be performed in accordance with this section;

(o) The applicant or permittee shall conduct the
survey to determine the condition of the dwelling or
structure, and to document any preblasting damage
and to document other physical factors that could rea-
sonably be affected by the blasting. Assessments of
the preblasting condition of structures such as pipes,
cables, transmission lines, wells and water systems
shall be based on the exterior or ground surface condi-
tions and other readily available data. Special atten-
tion shall be given to the preblasting condiiion of
wells and other water systems; and

(e) A written report of the survey shall be pre-
pared and signed by the person or persons approved
by the director who conducted the survey. Copies of
the report shall be provided to the person requesting
the survey and fo the director.

(d} Surveys requested more than ten (10} days
before the planned initiation of blasting shall be com-
pleted before blasting is initiated.

(e) Any person who requests a survey who disa-
grees with the resulis of the survey may submit a de-
tailed description of the specific areas of disagree-
ment.

§38-2-4D. Postmining Land Use.

4D0.1. General. All disturbed areas shall be re-
stored in a timely manner to conditions that are capa-
ble of supporting the uses which they were capable of
supporting before any mining or higher or beiter uses
achievable under the criteria and procedures of this
subsection,

4D.2. Determining Premining Use of Land. The
premining uses of land to which the postmining land
use is compared shall be those uses which the land
previously supported if the land kad not been previ-
cusly mined and had been properly managed. The

postmining land use for land that has been previously
mined and not reclaimed shall be judged on the basis
of the land use that existed prior to any mining; pro-
vided, that {f the land cannot be reclaimed to the land
use that existed prior to any mining, the postmining
land use shall be judged on the basis of the highest
and best use that can be achieved which is compartible

with surrounding areas and does not require the dis-
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turoance of areas previously unaffected by mining.

The postmining land use for land that has received
improper management shall be judged on the basis of
the premining use of surrounding lands that have re-
ceived proper management. If the premining use of
the land was changed within five (8) vears of the be-
ginning of mining, the comparison of postmining use
to premining use shall include a comparison with the
historic use of the land as well as its use immediately
preceding mining.

The applicant shall submit a narrative of land ca-
pability and productivizy, which analyzes the
premining land-use deseription in accerdance with
20-6-11(a)2 of the Aect.

4D.3, Land Use Categories. Changefromone land
use category to another in premining to postmining
constitute an alternate land use and the operator
shall meet the requirements of section 4D.4, and all
other applicable sections of these rules and regula-
tions. Land useis categorized in the following groups.

(a) Heavy Industry. Manufacturing facilities,
power plants, airports or similar facilities;

b} Light Indusiry znd Commercial Services.
Office buildings, stores, parking facilities, apartment
houses, motels, hotels or similar facilities;

{¢) Public Services. Schools, hospitals, church-
es, libraries, water treatment facilites, solid waste
disposal facilities, public parks and recreation facil-
ities, major transmission lines, major pipelines, high-
ways, underground and surface utilities and other
servicing structures and appurtenances;

{d) Residential. Single and multiple-family
housing (other than apartment houses) with necessar-
v support facilities. Support facilities may include
commercial services incorporated in and comprising
less than five percent (5%%) of the total land area of
housing capacity, associated open space and minor ve-
hicle parking and recreation facilities supporting the
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housing;

(e) Cropland. Land used primarily for the pro-
duction of cuitivated and close-growing crops for har-
vest alone or in association with sod crops. Land used
for facilities in support of farming operations are
inciuded;

{f) Rangeland. Includes rangelands and
forestlands which support & cover of herbaceous or
scrubby vegetation suitable for grazing or browsing
use; :

{g)Hayland or pasture. Land used primarily for
the long-term production of adapted, domesticated
forage plants to be grazed by Iivestock or cut and
cured for livestock feed;

{h) Forestland. Land with atleast a2 twenty-five
percent (25%} tree canopy or land at least fen percent
(10%) stocked by forest trees of any size, including
land formerly having had such tree cover and that
will be naturally or artificially reforested;

(1) Commercial Woodland. Where forest coveris
managed for commercial production of timber prod-
ucts;

() Impoundments of water. Land used for stor-
ing water for beneficial uses such as stock ponds, irri-
gation, fire protection, recreation or water supply;

(k) Fish and wildlife habitat and recreation
lands. Wetlands, fish and wildlife habitat, and areas
managed primarily for fish and wildlife or recreation;
or

(I} Combined uses. Any appropriate combina-
tion of land uses where one land use is designated as
the primary land use and one or more other land uses
are designated as secondary land uses.

4D.4, Criteria for Approving Alternative
Postmining Use of Land. An alternative postmining
land use may be approved by the director after consul-
tation with the landowner or the land management
agency having jurisdiction over state or federal lands
if the criteria contained in this paragraph for higher
or better uses are met:

(a) There is a reasonable likelihood for achieve-
ment of the proposed use;
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(b} The use does not present anv actual or prob-
able hazard to the public health or safety or threat of
water diminution or pollution; and

(¢) The proposed postmining use is not imprac-
tical or unreasonable, inconsistent with applicable
land use policies or plans, going to invelve unreasona-
ble delays in implementation or is in violation of any
applicable law.

§38-24B. Fish and Wildlife Considerations.

4E.1. Lands Inguiry. Prior to the issuance of an
SMA number and as a part of the lands unsuitable in-
quiry, the director, after consultation with other ap-
propriate agencies, shall make a determination as to
the necessity for a siudy of the potential impacts of
the proposed cperation on the fish and wildlife re-
sources of the affected area. If such a study is deter-
mined to be necessary, the Reclamation Division in
consultation with the Wildlife Divisionand suchother
agencies as deemed necessary, shall determine the
lavel of detail and area of such studies.

4E.2, Protection of Fish, Wildlife and Related En-
vironmental Values,

(a) A person who conducts surface mining activ-
ities shall promoptly report to the director the pres-
gnce in the permit area of any critical habitat of a
threatened or endangered species listed by the Secre-
tary of the Interior, any plant or animal listed as
threatened or endangered by the State, or any bald or
caldeneagle, of which that person becomes aware and
which was not previously reported to the director by
that person.

(b) Each person who conducts surface mining
activities to the extent possible using the best tech-
nology currently available shall:

1. Restore, enhance where practicable or
maintain natural riparian vegetation on the banks or
stream, lakes and other wetland areas;

2. Afford protection to aquatic communities
by avoiding stream channels as required or restore
stream channeis as required;

3. Restore, enhance where practicable or
avoid disturbance of habitats of unusually high value
for fish and wildlife;
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4, Ensure the electric power lines on the
permit area and incidental to surface mining activi-
tiesare designed and constructed to minimize electro-
cution hazards to raptors unless the director deter-
mines that such requirements are unnecessary;

5. Design fences, overland conveyors and
other potential barriers to permit passage of large
mammals unless the director determines that such
requirements are unnecessary;

8. Where cropland is to be the postmining
land use, and where approvoriate for wildlife and crop
management practices, the operator shall intersperse
the flelds with trees or hedges or fence rows through-
out the harvested area to break up large biocks of
mongculture and to diversify habitat types for birds
and other animals; and

7. Where residential, public service, or in-
dustrial uses are to be the postmining land use, and
where consistent with the approved postmining land
use, the gperator shall intersperse reclaimed lands
with greenbeits utilizing species of grass, shrubs and
trees useful as food and cover for wildlife,

4E.3. Habitat Development., Where fish and wiid-
life habitats are proposed as the postmining land use,
the following will be required;

(a) All applicable requirements of these regula-
tions shall be met with regard te adequate vegetation
cover for bond release purposes:

{b) Plant species shall be selected on the baSIS of
the following;

1. Nutritional value for fish and wildlife;
2. Uses for caver value for fish and wildlife;

3. Ability to support and enhance habitat
after bond release; and

4. Distribute plant groupings to maximize
habitat improvement such as edge effect and cover or
such other benefits that may be desired.

{¢) Experimental wildlife planting may be con-
ducted in lieu of the above when approved by the di-
rector and conducted under the guidance of an ap-
proved wildlife biologist.
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§38-2-4F. Revegetation.

(a) Objective. To quickly establish a vegetative
cover on all disturbed areas to minimize erosion, pro-
vide economic benefits and restore aesthetic appeal.
Revegetation will be concurrent with the operationas
mining and backfilling progresses and be carried out
in 2 manner that encourages a prompt vegetative cov-
er and recovery of productivity levels compatible with
the approved postmining land use.

{b) Achievement. Plants that will give 2 quick
permanent cover and enrich the goil shall be given
priority. A temporary cover shall be established as
contemporanecusly as practicable with backfilling
and grading until a permanent cover is established in
accordance with the Act and these rules and regula-
tions., A temporary or permanent cover shall be es-
tablished by the end of the firsi growing seasonanda
permanent cover shall be established by the end of the
second growing season.

(¢} Generzal Requirements. Each operator shall
establish on all affected land a diverse, effective and
permanent vegetation cover of the same seasonal va-
riety native to the area of disturbed land or species
that supports the approved postmining land use. The
vegetative cover shall be capable of stebilizing the
soil surface from erosion.

(d} Allrevegetation shall be in accordance with
the preplan and carried out in 2 manner that encour-

"ages a prompt vegetative cover and recovery of

productivity levels compatible with the approved
postmining land use and in accordance with the
Handbook or other technical guides as approved by
the director.

{e) Vegetiative cover shall be considered of the
appropriate seasonal variety when it consists of a
mixture of species of equal or superior utility for the
approved postmining land use when compared with
the utility of naturally-occurring vegetation during
gach season of the year. All revegetation mixtures
must include at least one herbaceous legume species.

() If both the premining and postmining land
uses are cropland, planting of the crops normally
grown will meet the requirements of paragraph
4F.1.(a).

{g) Rills and gullies which form in areas that
have been regraded and topsoiled and which either (1)
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disrupt the approved postmining iand use or the
reestablishment of the vegetative cover; or (2) cause
or contribute to a violation of water quality standards
for recelving stream; shall be filled, regraded, or
otherwise stabilized, topsoil shall be replaced, and the
areas shall be reseeded or replanted. :

4F 2. Minesoil Characteristics. Fertility, acidity
and stoniness, together with steepness of slope, shall
be used in the characterization of minesoils for the
purpose of establishing vegetation. Premining over-
burden sampling and analysis or previous experience
and correlasion data, shail be submitted with the
preplan for all acid-producing seams. The plan shall
identify toxic strata and provide planned handling
and final placement for acid strata.

Overburden analysis is'to be in accordance with
standard procedures cutlined in Environmental Pro-
tection Agency Manual No. 600/2-78-054 (Field and
Lahoratory Methods Applicable to Overburdens and
Minesoils) or other methods approved by the Director.

4F.3. Function of Annual and Biennial Cover
Crops. On areas where excessive erosion is likely to
oceur, rapid establishment of vegetative cover shall
be required. Immediate seeding of approved annuals
and biennials on such areas shall be considered as a
means for achieving temporary vegetative cover only.

4F 4. Development of Planting Plan. Planting
plans will be a part of the premining and reclamation
plan and shall contain the following:

{a) A prediction of the minesoil character and

(b) Treatment to neutralize acidity;

(¢) Mechanical seed bed preparation;

(d) Rate and analysis of fertilization;

(e) Rates and types of mulch;

(f) Perennial vegetation including herbaceous
a.nci woody plants where appropriate, rate and spe-
cles;

(g)

Areas to be planted or seeded to trees and
shrubs; : :

{h) Land use objective; and
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(1) Maintenance schedule if appropriate.

4F. 5. Substitute species. Other species of trees,
shrubs, grasses, legumes or vines may be substituted
for native species ifapproved by the director and meet
the following conditions:

) {a) The species are necessary to achieve a
quick, temporary, and stabilizing cover that aids in
controlling erosion and measures to establish perma-
nent vegetation are included in the approved plan;

(b) The species are compatible with the plant
and animal species of the region and will achieve the
approved postmining land use; and

{c) The species meet the requirements of appli-
cable state and federal seed or introduced species
statutes,

4F.B. Postmining Soil Analysis. Tests for

minesoil acidity, expressed as pH, shall be made after
final grading and before seeding or planting. Minesoil
tests shall be conducted in a representative manner
utilizing accepted field indicators or other approved
techrigues. Minesoils which have a past history of or
the potential of producing acidic chemiczal character-
isties that could restrict vegetation establishment
shall be analyzed by a qualified soil laboratory. The
results of these tests shall be filed with the final
planting plan along with any determination which
would promote establishment of vegetation.

4F.7. Minimum Requirements of Soil Amend-
ments.

(a) 600 Ibs/ac 10-20-10 or 10-20-20 fertilizer or
equivalent,

Fertilizer rates based on soil analysis conducted
by a qualified lab may be substituted for the mini-
mum fertilizer rates.

{b) Lime shall be required where so0il pH is less
than5.5. Lime rates shall be sueh that a standard soil
pH of 6.0 will be achieved.

(¢} Mulch Specifications: Mulch shall be used
onall disturbed areas. Approved materials and mini-
mum rates to be applied are as follows: (See Table 38-
2B found at the end of this regulation.)

4F.8. Standards for Evaluating Vegetative Cover
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(a} Final Planting Report. The report shall be
submitted to the director within sixty days (80) after
Phase 1 bond reduction and contain the actual acre-
age planted including application rates of soil amend-
ments, seed and seedlings. Minimum rates of fertil-
izer shall apply unless substitute rates are approved
and supported by soil tests from z qualified laborato-

ry.

(b) A variance on a limited basis of the rate and
species of seed and seedlings from those proposed in
the reclamation plan may be granted upon prior ap-
proval by the director.

(¢) Time for Inspection. Prior to the recognized
spring and fall planting seasons, the operator shall
review all disturbed areas. The operator shall then
cause those areas deficient of vegetative cover to be
retreated (graded, seeded, planted, muiched, limed,
etc.) toestablish a satisfactory stand of vegetation,

(d) Standardsfor Perennials. Standards for leg-
umes and perennizl grasses shall require zt least a
ninety percent (804) ground cover. Substandard are-
as shall not exceed one-fourth (1/4) acre in size nor
total more than ten percent (10%) of the area seaded.
The period of extended responsibility under the per-
formance bond requirements starts after the last year
of augmented seeding, fertilizing, irrigation or other
work and continues for not less than five (5) growing
seasons; provided, that exceptions may be authorized
by the director under the following standards:

1. For areas to be developed for industrial or
residential use less than two (2) vears after regrading
is completed, the ground cover of living plants shali
not be less than required to contro!l erosion; and

2. For areas to be used for cropland, success
inrevegetation of cropland shall be determined on the
basis of crop production from the mined area. Crop
production from the mined area shall be equal to or
greater than that of the approved standard for the last
two (2) consecutive growing seasons of the fIve grow-
ing season liability period. The applicable five grow-
ing season period of responsibility for revegetation
shall commence at the date of initial planting of the
crop being grown.

{e}Standardsfor Forestland and/or Wildlife. On
areas to be developed for forestland and/or wildlife
use, success of vegetation shall be determined on the
basis of tree and shrub survival and ground cover.
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Standards for woody plants shall require a seventy
percent (70%) establishment of sround cover of leg-
umes and perennial grasses, and four hundred fifty
(450) trees (including volunteer tree species) and/or
pianted shrubs per acre, comprising a satisfactory
vegetation ground cover sufficient to control erosion.
Substandard areas shall not exceed one-fourth (1/4)
acre In size nor total more than twenty percent (209%)
of the area seeded or planted. Pravided, that where a
wildlife planting plan has been approved by a profes-
sional wildlife biologist and proposes a stocking rate
of less than four hundred fifty (450) trees dor shrubs
per acre the standard for revegetation shall meet
those standards contained in 4F.8.(d).

(f) Standards for Commercial Woodland. This
subsection sets forth forest resource conservation
standards for reforestation operations to ensure that
a cover of commmercial tree species, sufficient for ade-
quate use of the available growing space, is estab-
lished after surface mining activities.

1. Stocking, i.e. the number of stems per unit
area, will be used to determine the degres to which
space is occupled by well-distributed, countable trees

2. The following are the minimum perform-
ance standards for areas where commercial woodland
is the approved postmining land use;

A, The area shall have a minimum stock-
ing of six hundred (600) trees per acre;

B. A minimum of seventy-five percent
{75%) of countable trees shall be commercial tree spe-
cies as reflecied in the approved planting plan; and

C. Upon reguest for bond release, the
number of trees and the ground eover shall be deter-
mined approved by the director when the survival is
equal o or greater than four hundred fifty (450) trees
per acre and there is seventy percent {70%) herba-
CEeoUusS cover.

(g) Standards for success shall be based on sta-
tistically valid sampling technigues found in the
handbook to evaluate ground cover and stocking. The
success standard is ninety percent (809%) statistical
confidence.

4F.8, VegetationInspection Report. Innoinstance
shall the director conduct an official vegetative cover
evaluation until the planting and seeding concerned
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has survived two (2) years after the last augmented
seeding.

A vegetation Inspection report shall be prepared
by the director and filed following the inspection to
determine thzat the above evaluative standards have
been complied with. If acceptable, the director shall
then release an additional twenty-five percent (25%)
of the bond or collateral.

4F.10. FinalInspection Report. Upon expirationof
five (5) growing seasons following the date of the last
augmented seeding or planting and upon request by
the operator for final bond release, a final vegetation
evaluation shall be made by the inspector. If it is
determined at that time that the provisions of these
regulations have been met, a {inal inspection report
shall be filed by the inspector and remainder of the
band released.

§38-2-4G. Prime Farmlands.

4@G.1. Appilicability. Surface operations conducted
on prime farmlands shall comply with all require-
ments set forth in the Act and these regulations.

4G.2. Identification of Prime Farmland., Prime
farmland shall be identified on the basis of seil sur-
veys submitted by the applicant, The director zlso
may require data on drainage, flood control and sub-
surface water management.

The requirement for submission of soil surveys
may be waived by the director if the applicant can
demonstrate according to the procedure outlined in
4G 3. of this section that no prime farmiands are in-
volved. Soil surveys shall be conducted according to
standards of the National Cooperative Soil survey,
which includes the procedures set forth in the United
States Department of Agriculture Handbooks 438
(Soil Taxonemy) and 18 (Sail Survey).

4(:.3. Negative Determinationof Prime Farmland.
The land shall not be considered as prime farmland
where the applicant can demonstrate cne or more of
the following situations:

. (a) Lands within the propesed permit boundar-
ies have been used for production of cultivated crops
for less than five (5) years out of twenty (20) years
preceding the date of the permit application; provid-
ed, that for lands obtained 2fter passage of the Act
(PL 9587) and retired from farming, the twenty (20)
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years shall precede the date of acquisition, including
purchase, lease or option, of lands, for the purpase of
mining.

{b) The slope of 2 land within the permit area is
ten percent (10%) or greater;

(¢} Other factors exist, such as a very rocky
surface, or the land is frequently flooded during the
spring or fall season more often than once in two (2)
years, which clearly places all land within the area
outside the purview of prime farmland; or

(dy A written notification based on scientific
findings and soil surveys that land within the pro-
posed mining zrea does not meet the applicability re-
quirements for prime farmlands and is submitiad to
the director by a qualified person other than the ap-
plicant, and is approved by the director.

4G.4, Plan for Restoration of Prime Farmland.
The applicant shall submit to the director a plan for
the mining and rastoration of any prime farmland
within the proposed permit boundaries. This plan
shall be used by the director in judging the technolog-
ical capability of the applicant to restore prime
farmlands. This planshall include:

{a) A description of the original undisturbed soil
profile, as determined from a soil survey, showing the
depth and thickness of each of the soil horizons that
collectively constitute the root zone of the locally
adapted crops and are to be removead, stored and re-
placed;

(b} The proposed method and type of equipment
tobe used for removal, storage and replacement of the
soil in accordance with Section 4(3.5. of these regula-
tions;

(¢} The location of areas to be used for the sepa-
rate stockpiling of the soil and plans for soil stabiliza-
tion before redistribution;

(d)Ifapplicable, documentation such as agricul-
tural scheel studies or other scientific data from com-
parable areas that supports the use of other suitable
material;

(e) Plans for seeding or eropping the final grad-
ed mine land and the conservation practices to control
erosionand sedimentation during the first twelve (12}
months after regrading is completed; and
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() Availzble agricultural schoeol studies, com-
pany dzta or other scientific data for comparable are-
as that demonsirate that the applicant using his pro-
posed method of reclamation will achieve, within a
reasonable time, equivalent or higher levels of yield
after mining as existed before mining.

4.5, Specizl Requirements. For all prime
farmlands to be mined and reclaimed, the applicant
shall meet the following special requirements:

() Allsoil horizons to be used in the reconstrue-
tion of the soil shall be removed before drilling, blast-
ing or mining to prevent contaminating the soil hori-
zons with undesirable marterials. Where removal of
soil horizons result in erosion that may cause air and
water poliution, the director shall specify methods of
treatment to control erosion of exposed overburden
the operator shall:

1. Removeseparately the entire A horizon or
other suitable s0il materials which will create a final
soil having an equal or greater productive capacity
than that which existed prior to mining in a manner
that prevents mixing or confamination with other
materiai before replacement:

2. Remove separately the B horizon of the
ratural soil or a combination of B horizon and under-
lying C horizon or other suitable soil material that
will create a reconstructed root zone of equal ar great-
er productive capacity than that which existed prior
to mining in a manner that prevents mixing or
contamination with other material; and

3. Remove separately the underlying C hori-
zonsorother strata, or a combination of such horizons
or other strata o be used instead of the B horizon that
are of equal or greater thickness and that can be
shown to be equal or more favorable for plant growth
than the B horizon, and that when replaced will cre-
ate in the reconstructed soil a final root zone of com-
parable depth and quality to that which existed in the
natural soil.

(B) If stockpiling of soil horizons is allowed by
the Director in lieu of immediate replacement, the A
horizon and B horizon must be stored separately from
each other. The stockpiles must be piaced within the
permit area and where they will not be disturbed or
exposed to excessive erosicn by water or wind before
the stockpiled horizons can be redistributed on ter-
rain graded to final contour. Stockpiles in place for

more than thirty (30) days shall be protected from
erosion;

(e) Replace the material from the B horizon or
other suitable material specified in these reguiations;

(d) Replace the A horizon or other suitable soil
materials which will create a final soil having an
equal or greater productive capacity than existed pri-
or to mining; and

(e} Apply nutrients and soil amendments as
needed to establish quick vegetative growth.

4G.3. Revegetation. Each person who eonducis
surface coal mining and reclamation operations on
prime farmland shall meet the following revegetation
requirements during reclamation:

{a) Following soil replacement, that person
shall establish a vegetative cover capable of stabiliz-
ing the soil surface with respect to ergsion. All vege-
tation shall be in compliance with the plan approved
pursuzant to section 4F and carried ocut in a manner
that encourages prompt vegetative cover and recover-
v of productive capacity. Seeding and planting of dis-
turbed areas shall be conducted during the first nor-
mal period for favorable planting conditions after fi-
nal preparation. Suitable mulch and other soil stabi-
lizing practices shzll be used on z2ll regraded and top-
soiled areas; '

(b} Within a time period specified in the permit,
but not to exceed fen (10) years after completion of
backfilling and rough grading, any portion of the per-
mit area which {s prime farmiand must be used for
crops commonly grown such as corn, soypeans, cotton,
srain, hay, sorghum, whezt, oats, barley or other
crops on surrounding prime farmland. The crops may
be grown in rotation with hay or pasture ¢rops as de-
fined for cropland. The director may approve a crop
use of perennial plants for hay where this is a com-
mon long term use of prime farmland soils in the sur-
rounding area, The level of management shall be
equivalent fo that on which the target yields are

~ based; and
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{c) Measurement of success in prime farmland
revegetation will be determined based upon the tech-
niques approved in the permit. As a minimum, the
following standards shall be met:

1. Average annual crop production shzall be
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determined based upon a minimum of three (3} years
data. Crop production shall be measured for the three
(3) years immediately prior to release of bond;

2. Revegetation on prime farmland shall be
considered a success when the adjusted three (3) year
average annual crop production is equivalent to, or
higher than, the predetermined target level of crop
production specified in the permit; and

3. Adjustment for weather induced variabil-
ity in the annual mean c¢rop production may be per-
mitted by the director.

§38-2-4H. Bonding.

4H.1. Regquirements. An operator shall not con-
duct surface mining operations which result in dis-
turbed area prior to such area being bonded in accord-
ance with section 12 of the Act and this section.

4H.2. Period of Liability. The director may ap-
prove selective husbandry practices, excluding aug-
mented seeding, fertilization ¢r irrigztiion, without
extending the period of bond liability if the permittee
can demonstrate that disconiinuance of such meas-
ures after the liability period expires will not reduce
the prcbability of permanent revegetation success.
Approved practices may include pest and vermin con-
trol, pruning and repair of any rills and gullies and
anyreseedingand/ortransplanting specifically neces-
sitated by such actions, but shall be normal conserva-
tion practices within the region for unmined lands
having land uses similar to the approved postmining
land use of the area covered by the bond.

4H.3. Terms and Conditiens of the Bond.

(a) The surety shaH be sub_]ect to the following
conditions: -

1. The surety will give prompt notice to the
permitiee and the director of any notice received or
action filed alleging the insolvency or bankruptey of
the surety, or alleging any violations of regulatory
requirements which could result in suspension or rev-
ocation of the surety's license to do business;

2. Inthe event the surety becomes unable to
fulfill its obligations under the bond for any reason,
notice shall be given immediately to the permittee
and the director; and
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3. Upen the incapacity of a2 surety by reason
c-fbanl«.ruotcy insolvency or suspension or revocation
of its license, the permittee shall be deemed to be
without bond coverage in violation of Section 12 of the
Act. The Dirsctor shall issue a notice of viclasion
against any operator who is without bond coverage.

The notice shall specify a reasonable period
to replace bond coverage not to exceed ninety (90)
days. During this period the director shall conduct
weekly Inspections to ¢nsure continuing compliance
with other permit requirements, the regulations and
the Act. Such notice of viplation, if abated within the
period allowed, shall not be counted as 2 notice of
violaticn for purposes of civil or eriminal penalties
determining a "pattern of willful viclations" and need
not be reported as a past violation in permit applica-
tions. If such a notice of violation is not abated in
accordance with the schedule, a cessation order shall
be issued.

(b) Collateral bonds, except for letters of credit,
shall be subject to the following conditions:

1. The director shall obtain possession of
and keep in custody all collateral deposited by the
applicant, until authorized for release or replace-
ment;

2. The director shall value collateral at
their current market value, not face value;

3. The director shall require that certifi-
cates of deposit be assigned to the Department of Nat-
ural Resources, in writing, and reflect this assign-
ment upen the books of the bank issuing such certifi-
cates;

4. The director shall not accept an individu-
al certificate for a denomination in excess of maxi-
mum insurableamountasdetermined by F.D.I.C. and
FS.LIC:

5. The director shall require the banks issu-
ing these certificates to waive all rights of setoff or
liens which it has or might have against those certifi-
cates;

8. The director shall only accept certificates
of depositin a bank in this state; and

7. The director shall require the applicant to
deposit sufficient amounzs of certificates of deposit, to
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assure that he will be able to liquidate those certifl-
cates prior to maturity, upon forfeiturs, for the
amount of the bond required.

{c) Lesters of credit shall be subject fo the
following conditions:

1. The letter may only be issued by a bank
organized or authorized to do business in the State of
Waest Virginia;

2. Letters of credit shall be irrevocable
during their terms. The director may approve the use
of letters of credit as security in accordance with a
schedule approved with the permit. Any bank issuing
a letter of credit for the purposes of this paragraph
shall notify the director in writing at least ninety (90)
days prior to the maturity date of such letfer of credit
or the expiration of the letter of credit agreement.
Letters of credit utilized 23 securities in areas requir-
ing continuous bond coverage shall be forfeited and
collected by the Office of Attorney General, if not
replaced by ather suitable evidence of financial
responsibility at least thirty (30) days before the
expiration date of the letter of credit agreement;

3. The letter must be payable to the Depart-
ment of Natural Resources in part or in full upon de-
mand and receipt from the director of a notice of for-
feiture; :

4. The director shall not accept a letter of
credit in excess of ten percent (10%) of the bank's
capital surpius accgunt as shown on a balance sheet
certified by a Certified Public Accountant;

5. The director shall not accept letters of
credit from a bank for any person, on all permits held
by that person, in excess of three times the company's
maximum single obligation as provided by State law;

8. The director shall provide in the indemni-

ty agreement that the amount shall be confessed to

judgment upon forfeiture; and
7. The bond shall provide that:

A. The bank will give prompt notice to
the permittes and the director of any notice received
or action filed alleging the insolvency or bankruptey
of the bank, or alieging any violations of regulatory
requirements which could result in suspension or rev-
ocation of the bank's charter of license to do business;
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B. In the event the bank becomes unable
to fulfill its obligations under the letter of credit for
any reason, notice shall be given immediately to the
permittee and the direcsor; and

C. Upon the incapaeity of 2 bank by rea-
son of bankruptey, insolvency or suspension or revo-
cation of its charter or license, the permittes shall be
deemed to be without bond coverage in violation of
sectlon 12 of the Act. The director shall issue a notice
of violation against any operator whao is without bond
coverage. The notice shall specify a reasonable peri-
od to replace bond coverage, not to exceed ninety (90)
days. During this period the director shall conduct
weekly inspections to ensure continuing compliance
with other permit requirements, the regulatory pro-
gram and the Code of West Virginia. Such notice of
violation, if 2bated within the period zllowed, shall
not be counted as a notice of viciation for purposes of
determining a "pattern of willful viclations" and need
not be reported as a past violation in permit applica-
tions, If such a notice of violation is not abated in
accordance with the schedule, a cessation order shall

be issued.

(d} The estimated bond value of all collateral
posted as bond assurance under 4H.3.tb){(c) and (d)
shall be subject to 2 margin bond value to market val-
ue ratio as determined by the director. This margin
shall reflect legal and liquidation fees, as well as
value depreciation, marketability and fluctuations
which might affect the net cash available to the direc-
tor in performing reclamation. The bond value of col-
lateral may be evaluated at any time, but shall be
evaluated as part of permit renewal. In no case shall
the bond value exceed the market value.

4H.4, Escrow Bonding.
(a) The director may authorize the operator to

supplementa bonding program through the establish-
ment of an escrow account deposited in one or more

federally insured accounts payable on dermand only to

the director or deposited with the director directly.
Contributions to the account may be based on acres
affected or tons of coal produced or any other rate
approved by the director. In all cases, the total bond
including the escrow amount, as determined by the
director in the bonding schedule, shall net be less
than the amount required under section 12 of the Act

(b) Escrow funds deposited in federally insured
accounts shall not exceed the maximum insured
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amount under applicable Federal insurance programs
suchasby F.D.I.C.or F.5.L.I.C.

(c) Interest paid on an escrow account shall be
retained in the escrow account and appiied teo the bond
value of the escrow account unless the director has
approved that the interest be paid to the operator. In
order to qualify for interest payment, the operator
shalirequest such aetion in writing during the permit
appiication process.

{d) Certificates of deposit may be substituted for
escrow accounts upon approval of the director.

4H.5, Self-Bonding.

(a) The director may accept 2 self-bond from the
applicant under the folipwing conditions:

1. The applicant shall designate the name
and address of a suitable agent fo receive service of
process in the state where the surface coal mining op-
eration is located;

2. The applicant, or the applicant's parent
organizationin the event the applicant is a subsidiary
corporation, has a net worth, certified by a certified
public accountant, of no less than six (6} times the
total amount of self-bond obligations on all permits
issued to the applicant in the United States for sur-
face coal mining and reclamation operations;

3. The applicant grants the director a mort-
gageor security interest in real or personal property
located in the state which shall have g fair market
value equal to or greater than the cbligation created
under the indemnity agreement;

4. The instrument creating such mortgage
or security interest shall vest such interest in the
Department of Natural Resources so as to secure the
right and power in the director to immediately attach
sald property concurrent with the issuance of a notice
of forfeiture and to sell or otherwise dispase of the
property by a public and to establish the Department
of Natural Resources as the sole secured creditor with
respect to such property, so as to assure the director of
a preferred claim over all other creditors in case of
bankruptey. For classes of property with respect to
which a preferred claim cannot be maintained against
subsequent bona fide purchasers for value under the
Uniform Commercial Code, the instrument shall re-
quire possession of the property by the director. The
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property subject to the security interest shall not be
subject to any conflicting or prior security interest.
The insirument creating the interest in real property
shall be recorded z2s authorized for fee interests. The
instrument creating the security interest in personal
property shall be recorded in accordance with, and
otherwise conform to, the requirements of the Uni-
form Commercial Code for perfecting a security inter-
est in the state, In order for the director to evaluate
the adequacy of the property offered to submit a
schedule of the real or personal property which will be
pledged tosecure the obligations under the indemnity
agreement. The schedule shall include:

A. Adesecription of the property;

B. The value of the property. The prop-
erty shall be valued at fair market value as deter-
mined by an aporaisal conducted by appraisers ap-
pointed by the direetor. The appraisal shall be expe-
ditiously made and a copy thereof furnished to the di-
rector and the permittee. The reasonable expense of
the appraisal shall be borne by the permittee; and

C. Proofof the mortgager's possession of,
and title to, the unencumbered real property within
the state which is offered to secure the obligations
under the bond. Such proofshall include:

{1)Ifthe interest arises under a Feder-
al or State lease, a status report prepared by an attor-
ney, satisfactory to the director as disinterested and
competent to so evaluate the asset, and an affidavit
from the owner in fee establishing that the leasehold
eould be transferred to the director upon forfeiture;

(2} Iftitle is "In Fee", a title certificate
or similar evidence of title and encumbrances pre-
pared by an abstract office authorized to transact
business within the state and satisfactory to the direc-
tor; and

{3) The property shall not include any
lands in the process of being mined, reclaimed or the
subject of this application. The operator may offer
any lands the bonds for which have been released. In
addition, any land used as security shall not be mined
while it is security. '

D. Proofthat the person granting the se-
curity interest holds possession of, and fitle to, per-
sonal property within the state which is offered to
secure the obligation of the permittee under the bond.
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Evidence of such ownership shall be submitted in a
form satisfactory to the director. The personal prop-
erty offered shall not include:

{1) Property in which a security inter-
est is held by any person;

(2) Fiztures;

(3) Goods which the operator sells in
the ordinary course of his or her business; - :

(4) Securities which are not negotiable
bonds of the United States Government or general
revenue bonds of the State; or

(5) Certificates of deposit which are
not federally insured or are issued by a depository
that is unacceptable to the director.

5. The applicant, or the applicant's parent
organization in theevent the applicant is a subsidiary
corporation, shall have demonstrated to the satisfac-
tion of the director a history of financial solvency and
continuous operation as a business entity for ten (10)
vears prior to filing the application. Feor purposes of
this paragraph, such demonstration shall inelude a fi-
nancial statement in sufficient detail to allow the
director to determine whether it is reasonable to pre-
dict from the ownership patterns and financial histo-
ry of the applicant that it will be financially capable of
completing all reclamation requirements throughout
the life of the surface ¢oal mining and reclamation
operation. Such stafement shall include, at the mini-
mum: -

A. Identification of operator:

(1} For corporations, name, sddress,
telephone number, state of incorporation, principal
place of business, principal office in the state where
the operation is located, the name, title and authority
of persons signing the application, and a statement of
authority to do business in the state where the opera-
tion is located; and

{2} For 2l other forms of business en-
terprises, name, address and telephone number and
statement of how the enterprise is organized, law of
the state under which it is formed, place of business,
relationship and authority of the person signing the

application, and prinecipal office in the state where the

operation is located;
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* B. Estimated amount of bond likely to be
required after approval of the permit;

C. History of other bands procured by the
operator for mining operations in any state, inelud-
ing:

{1) Names of sureties, if any, for out-
standing bonds;

(2} Amounts of outstanding bonds;

{3) Name of any surety which denied
any bond; and

(4) Unsatisfled claims agzinsi any
bond; -

D. Briefchronological historv of business
operations conducted within the last ten (10) years,
including information showing:

{1) Coniinuous operation for the ten
(10) vear period, and

{2) The jurisdiction within which each
operation has been conducted;

E. Afinancial statement, including:

(1) Audited financial statements pre-
pared and certified by a disinterested independent
certified public accountant. All statements shall be
prepared following generally accepted principles of
accounting and shall include:

-1- A common size comparative bal-
ance sheet which shows assets, liabilities and owner's
equity for the preceding ten (10) year period. The di-
rector shall have the discretion to increase this length
of time to any period which is necessary fo show fi-
nancial solvency and continuous operation. The com-
mon size comparative balance sheet shall be detailed
with regard to owner's equity, especially retained
earnings, so as to set forth a series of retained earn-
ings statements showing the changes that have oe-
curred in retained earnings during the required peri-
od of time;

-ii- A common size comparative in-
come statement which shows all revenues and ex-
penses for the preceding ten (10) year period or for
such longer time as is required for the common size
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comparative balance sheet;

-1ii- A statement of the operator's
working capital and an analysis of assets and liabili-
ties whichk shall inelude the fellowing czleulation for
each vear covered by the common-size comparative
balance sheet and income statement and a schedule
showing the percentage of each classification of cur-
rent assets to total current assets; the current ratio;
the acid-test ratio; the liquidity ratio; the zsset ratio;
and the return on investment;

-iv- Tn addition to the above, all
ratios must be calculated with the bond amount added
to the operator's current or total liabilities; and

-v- A ratio of the operator's capital
assets subject to a mortgage or sécurity interest to
those liabilities to which the assets are subject. If the
offer of real property or collateral for the bond will
alter this ratio, this shall be illustrated.

{2) A sztisfactory basis to compare all
ratios submitfted pursuant td (e} 1) above:

{(3) The director shall have the right to
challenge, prohibit or prescribe the inclusion of any
specific item or the valus thereof within any of the
azbove statements or ratios. Ifthe value ischallenged,
the director shall require an appraiser or appraisers
tovalue the item. Anv such appraisal shall be expedi-
tiously made, and a copy thereof furnished to the di-
rector and the permittee. The expense of the apprais-
ers shall be borne by the operator. Final determina-
tion of the item under appraiszal shall be made by the
director based upen the evidence of market value sub-
mitted.

{(4) A final determination by an inde-
pendent certified public aceountant regarding the op-
erator's ability to satisfactorily meet all obligations
and costs under the proposed reclamation plan for the
life of the mine; and

{5) If the dirsctor deems necessary,
evidence of financial responsibility through letters of
credit or a rating of securities issued to the applicant
by a recognized national securities rating company;

F. A statement listing any liens filed on
the assets of the permittee or applicant in any juris-
diction in the United States, actions pending or judg-
ments rendered within the last ten (10) years against

the permittee or applicant but not satisfied, and peti-
tions or actions in bankruptey including actions for
reorganization. Each such lien, action petition or

_judgmentshallibeidentified by the named parties, the
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jurisdiction in which the marter was filed, and the
case, file and final dispesition or current status of any
action still pending; and

G. A statement listing any notices issued
by the Securities and Exchange Commission or pro-
ceedings initiated by any party alleging a failure te
comply with any public disclosure or reporting re-
quirement under the securities laws of the United
Staies. Such statement shall include a summary of
each such allegation, including the date, the require-
ment alleged to be violated, the party making the al-
tegation, and the disposition or current status thereof;

6.A. The indemnity agreement has been
executed by the applicant, and said agreement has al-
s0 been executed by the following;

{1) If a corporation, two corporate offi-
cers who are authorized to sign the agreement by a
resolution of the board of directors, a copy of which
shall be provided;

{2) To the extent that the historv or
assets of a parent crganization are relied upon to
make the showings of this part, the parent organiza-
tion and every parent organization of which it is a
subsidiary, whether first-tier, second-tier, or further
removed, in the form of (2) above;

(3) If a partnership, all of its general
partners and their parent erganization or principal
investors; and

{4) If 2 married individual, the appli-
cani's spouse,

B. The name of each person who signs the
indemnity agreement shall be typed or printed be-
neath the signature. Any person who occupies more
than one of the specified positions shall indicate each
capacity in which he or she signs the indemnity
agreement;

C. The indemnity agreement shall be a
binding obligatian, jointly and severally, on all who
execute it; and

D. Forpurposes of this Paragraph, princi-
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pal investor or parent organization means anyone
with a ten percent (10%) or more beneficial ownership
interest, directly or indirectly, in the applicant;

7. If at any time the conditions upon which
the self-bond was approved no longer prevail, the di-
rector shall require the pesting of a surety or collater-
al bond before mining operations may continue.

4H.6. Cambined Surety/Escrow Bonding.

{(z) The director may accept a combined
surety/escrow bonding schedule provided that:

1. A surety bond payable to the director is
posted in the amount determined under Chapter 20,
Article 8, Section 12 of the Code of Weast Virginia for
reclamation of each successive increment; and

2. An interest-bearing escrow account,
payable {o the director with a predetermined deposii
amount and frequency, is established.

(b) Conditions of the combined surety/escrow
bonding method shall be as follows:

1. SBurety bond

A. The term of the surety bond shall be
noi less than two (2) years.

B. The amount of the surety bond shall
always be sufficient to cover the difference between
the escrow balance and the total reclamation cost.

C. The surety bond may be reduced in
amount, but the liability remaining shall depend on
the escrow-deposit rate which shall be subject to pro-
visions of 4H.4. and 4H.5.

D. The surety bond shall be
noncancelable by the surety during the bond term.

E. Surety bond coverage may be released
by the director without applying the bond-reiease eri-
teria of the Act and Secetion 41 of these regulations, at
any time during the bond term, provided provisions of
paragraph (b)(2)(E} of this subsection are met or are
in accordance with the provisions of bond replace-
ment under 4H.4,

F. Thesurety bond is subject to the condi-
tions of bond forfeiture including noncomplianece with
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the escrow-account provisions of paragraph (bj(2) of
this subsection.

2. Escrow account.

A. The terms and conditions of the es-
crow account shall be developed jointly by the opera-
tor, surety and director. For the purpeses of this
section, the development of the escrow account shall
be based on a produczion basis in 2n amount not less
than that required to make the escrow zccount equal
to or greater than the bond requirement within the
term of the surety bond as agreed on jointly by the
operator, the surety and the director. Deposits to the
escrow account by the operator shall be made monthly
and so reported tothe director. Failure to make depos-
its on schedule shall be just cause for action by the
director.

B. A certified escrow-account balance
statement shall be provided quarterly to the surety
and the director. '

C. Provisions of the escrow azccount shall
be in accordance with subsection 4H 4. »f these regu-
lations,

D. The escrow account shall be subject to
the hond-forfeiture.

E. The escrow-account bzlance shall
equel the initial bond amount, plus any adjustments
required by paragraph (b}2)(A), of this subsection
one hundred twenty {120) days prior to surety-bond
termination, unless the total bond amount required
hasbeen previously reduced through the bond-reiease
procedures,

(¢) Provisions of the Act and Section 41 of these
regulations may be applied to both surety and escrow-
bond coverage during the bond term.

{d) The surety-escrow combination may be re-
peated successively or amended during the term by
replacing the escrow account with a surety bond, and
reestablishing the escrow terms and deposit rate, sub-
ject to director approval.

4H.7. Incremental Bonding.

(2) When the applicant elects to bond in incre-
ments as specified in the Act, the following conditions
shall apply:
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1. A cumulative bond schedule listing the
areas ¢covered by the bond and the sequence for re-
lease of acreage as it progresses through varying rec-
lamation phases 2nd for the addition of other acreage
as it is affected. The amount of bond required to ob-
tain a permitshall inelude the full reclamation cost of

the initial area being affected,

2. When the applicant elects to "inerement”
the amount of the performance bond during the term
of the permit, he shall identify the initial and succes-
sive incremental disturbed areas which shall be indi-
cated on the proposal map and made part of the
preplan and shall specify the propertion of the total
bond amount required for the term of the permit
which will be filed prior to commencing operations on
each incremental area. The scheduled amount of
each performance bond increment shall bafiled in the
sequence gpproved in the permit, and shall be filed
with the director at least thirty (30) days prior to the
commencement of surface coal mining and reclama-
tion operations in the next incremental area; and

3. The amount, duration, form, conditions
and terms of the performance bond shall conform to
sections £¢H.8. and 4H 4. of these regulations.

§38-2-41. Procedures, Criteria and Schedule for
Release of Performance Bond.

41.1. Procedures for Seeking Release or Adjust-
ment of Performance Bond. Bond relezse application
and contents. The permiftee or any person authorized
to act on his behalf, may file a2n application with the
director for release of 21l or part of the performance
bond liability applicable to a particular permit after
all reclamation restoration and abatement work in a
reclamationphase asdefined in subsection 41.2.(c) has
been completed on the entire permit area.

(2) Applications may only be filed at times or
seasons that allow the director to evaluate properly
the reclamation operations zlleged to have been com-
pleted.

{b) The application shall include copies of let-
ters sent to adjoining property owners, surface own-
ers, local government bodies, planning agencies and
sewage and water treatrment facilities or water com-
panies in the locality of the permit area, notifying
them of the permittee’s intention to seek release of
performance bond(s). These letters shall be sent be-
fore the permittee {iles the application for release.
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{¢} Within thirty (30) days after filing the appli-
cation for release, the permittee shall submit proof of
publication of the advertisement required by section
20-8-28(a) of the Act. Such proof of publication shall
be considered part of the bond release application.

41.2. Criteria and Schedule for Release of Perform-
ance Bond.

(a} The dirsctor may release portions of the lia-
bility under performance bonds applicable to the par-
mit area following the completion of reclamation
phases as defined in paragraph (c) of this subsection
and after giving notice to the surface awner, or agent,
or lessee of the bond release inspection and an oppor-
tunity to participate therein.

{0} The maximum liability of performance
bonds applicable to the permit area which may be re-
leased shall be caleulated on the foliowing basis:

1. Release of an amount not to exceed sixty
percent (60%) of the total bond amount on the incre-
ment or permit area upon completion of phase 1 racla-
mation;

2. Release of an additional amount not to
excaed twenty-five percent (25%%) of the total original
bond amount on the permit area upon completion of
phase 2 reclamation, but in all cases the amount re-
maining shall be sufficient to establish vegetation
and reconstruct any drainage structures; and

3. Release of the remaining portion of the
total performance bond on the permit area after stan-
dards of phase 3 reclamation have been attained and
final inspection and procedures of 41.1. have been sat-
isfled.

(¢} For the purpose of this Part:

1. Reclamation phase 1 shall be deemed to
have been completed when the permitiee completes
backfilling, topsoil replacement, regrading and drain-
age control in accordance with the approved reclama-
tion plan.

2. Reclamation phase 2 shall be deemed to
have been completed when:

A. Revegetation has been estzblished in
accordarnce with the approved reclamation plan and
the standards for the success of revegeiation are met;
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B. The lands are not contributing sus-
pended solids to stream flow or runoff outside the per-
mit area in excess of the requirements of the Act,
these regulations and the preplan;

C. The quality of untreated water dis-
charge is equal to or better than the premining water
quality discharged from the mining site.

D. With respect to prime farmlands, soil
productivity has been returned to the level of yield as
required by the Act, these regulations and the
preplan; and

E. The provisions of & plan approved by
the director for the sound future management of any

permanent impoundment by the permittee or land- -

owner have been implemented to the satisfaction of
the director;

3. Phase 3 reclamation shall be deemed to
have been completed when:

A. The permittee has suecessfully com-
pleted all surface coal mining and reclamation opera-
tions in accordance with the approved reciamation
plan so that the land is capable of supporting any
postmining land use approved;

B. The permittee has achieved compli-
ance with the requirements of the Act, these regula-
tions and the preplan;and

C. The appiicable lizbility period under
Chapter 20, Article 8, Section 13 (b)(20) of the Act has
expired.

41.3. Bond Release Procedures, Criteria and
Schedule. For operations where coal removal or proc-
essing was cormnpleted prior to September 22,1982 and
& permanent program permit not issued pursuant to
the provisions of 20-6-9;

{a) Upon satisfactory completion of backfilling
and grading requirements, bond amounts not in ex-
cess of seventy-five percent (75%) of the total bond
may be released upon approval of the director. Pro-
vided, that a minimum of two hundred fifty dollars
($250) per disturbed acre or five thousand dollars
($5,000), whichever is greater, shall be retained until
satisfactory establishment of vegetation.

(b) Release of the remaining bond may be ob-
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taired upon completion of a minimum eighteen (18)
months waiting period after final planting and satis-
factory establishment of a permanent vegetative cov-
er, provided that the quality of the untreated water
discharge is equal o or better than the premining wa-
ter quality discharged from the mining site.

Ed. Note: Section 5A through 5B governs pros-
pecting.

§38-2-5A. Requirements of a Notice of Intent to
Prospect.

3A.1. Notice of Intent to Prospect - Less than two
hundred fifty (250) tons. The Notice of Intent shall be
filed in triplicate using forms prescribed by the diree-
tor in clasp-type binders and shall contain the follow-

ing:

(a) Amapegquivalent toa United States geologi-
cal survey topographic quadrangle map (scale
1"=2,000") showing the following information:

1. The surface and mineral owners of the
tract(s) and property lines within the area to be pros-
pected,;

2. The quadrancgle title with a north arrow;

3. Clearly indicate the name(s) of the receiv-
ing stream{s);

4. Show by proper markings the approxi-
mate location of the cropline(s) and name of the
seamis); and

5. Show the number of acres to be disturbed
and their approximate location,

(b) In addition to the map the Notice shall in-
clude the following information:

1. Name, address and telephone number of
the operator filing the Notice of Intent and an indica-
tion of whether or not the operafor is a corporation,
partnership, or individual,

2, Name, address and telephone number of
the person who will be present and responsible for
conducting prospecting;

3. Location of the operation (county, magis-
terial district and nearest post office),
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4. Anticipated date of commencement and
completion of any disturbance;

5. Anindication of whether or not the opera-
tororany persen, partnershipor corporation associat-
ed with the gperator now have onfile or have ever had
onfile a prospect bond assaciated with a prospect per-
mitor Notice of Intent to Prospect in West Virginia. If
yes, then a list of all prospect permits and Notices of
Intent to Prospect must be included, together with an
indication of their current reclamation status;

8. Source of legal right to enter and conduct
cperationsy '

7. An indication of whether or not the appli-
cant or any subsidiary, affiliate, person, partnership,
zssoclation, trust, or corporation controlled by or
under common control with the operator has ever had
aprospect bond or surface mine bond forfeited in West
Virginia. If yes, an explanation should be attached;

8. The name, title, and address of every of-
fice, partner, or directer of the operator, together with
all persons owning ten percent (10%) or more of any
class of stock of the operator; and

9. Areclamation plan which includes the fol-
lowing;

A, The method of prospecting;

B. The method for controlling runeffand
sedimentation;

C. The method of regrading;
D. A planfor revegetation;

E. The method for sealing, casing or oth-

or other exposed underground openings creatad dur-
ing the prospecting;

F. The method of constructing and/or
utilizing roads;

. G. A performance bond in the amount of
five hundred dollars (3500) per acre or fraction there-
of, in accordance with Section 4H of these regula-
tions; and

H. A notarized signature of a principal

officer of the operator indicating that the information
contained in the Notice is true and correct to the best
of his knowledge.

- BA.2 Notice of Intent to Prespect - Greater than
two hundred fifty (250) Tons. If prospecting will re-
move 250 tons or more of coal, then the Notice cf In-
tent to Prospect shall include the following in addi-

" tion to the requirements of 5A.1.
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{a) The estimated amount of coal to be remaved
and a description of the method to be used to deter-
mine these amounts;

(b) The reason why more than two hundred fifty
(250} tons is necessary in assessing the ccal rescurces
or making feasibility studies and a statement of how

the coal removed will be used. Commercial sale of

coal under this subsection is allowed for test purposes
only;

(c) Amapinaceordance withparagraph 3G.2. of
these regulations. The map required under 5A.1.(a)
may be deleted as long &s all required infor-mation of
that paragraph is shown on the map pro-pesed in
accordance with 3G.2.;

(d) A copy of the legal ad published once in a
newspaper of general circulation in the county where
prospecting will occur. The ad shall contain the fol-
lowing:

1. The name and business address of the op-
erator;

2. The date of the filing;

3. The address of the regulatory authority
where those whose interest is or may be adversely ef-
fected may submit written comments;

4, The closing date of the comment peried,;

5. Adescripticn of the general area of exple-
ration;

8. A statementthat an excess of two hundred
[ifty (250) tons will be removed,

7. The purpoese for removing more than twe
hundred fifty (250) tons; and

8. An estimate of the total tonnage to be
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removed.

The public comment period shall be not less
than fifteen {13) days and the director shall not give
his approval to this operation unti! after the close of
the public comment peried.

(e) The name, address, and telephone number
of the applicant's representative who will be present
and responsible for conducting the exploration activi-
ties;

(f) An estimated timetable for conducting and
completing each phase of the exploration and recla-
mation;

(g) A description of any endangered or threat-
ened species identified within the prospecting area.

{h) A description of cultural or historical re-
sources listed or known to be eligible for listing on the
National Register of histaric places and known
archaeological sites.

5A.3. Approval of Notice of Intent to Prospect -
Greater than two hundred fifty {250} Tons.

{a) the director shall approve a complete and
accurate application for coal exploration filed in ac-
cordance with this part if he finds in writing that the
applicant has demonstrated that the exploration and
reclamation described in the application will be com-
pleted in accordance with this section and not jeopard-
ize or adversely effect any environmental resources to
be described in the application.

{b) The director shall provide notification in
accordance with 30.5.

(e) The director shall provide for review in ac-
cordance with section 20-6-24 and 20-8-25 of the Act.

§38-2-5B. Performance Standards.

5B.1. Applicability. This section governs the use
of drilling or excavating equipment in an area not
covered by a surface mining permit for the purpose of
removing the overburden or to determine the loca-
tion, quantity or quality of a natural coal deposit, or
to make feasibility studies, or for any other purpose;
provided, hawever, that upon an affirmative demon-
stration that drilling operations are to be conducted
solely for taxation or highway construction purposes,
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such driiling shall be exempted from this section by
the director. .

5B.2. Prospecting Roads.

(a) Allroads shall be utilized or constructed in a
manner that will control or prevent ercsion and silta-
tion or damage to fish or wildlife or their habitat or
public or private property.

{b) All roads must be reclaimed or rehabilitated
to a condition equal to or better than their
preprospecting condition. Where a road will perma-
nently remain after prospecting activities, the con-
struetion, maintenance and stabilization shall be gov-
erned by Section £A of these rules and regulations.

{c) Vehicular travel on other than established
graded and surfaced roads shall be limited by the per-
son who conducts prospecting to that zbsoiutely nec-
essary to conduct the prospecting. Travel shall be
confined to graded and surfaced roads during periods
when excessive erosion, damage to vegetation or rut-
ting of the land surface could resulit,

5B.3. Blasting. Blastingis prohibited on prospect-
ing operations unless otherwise approved by the di-
rector. Any blasting approved must be conducted in
accordance with Section 4C.

5B.4. Drainage. Alldisturbances created by pros-
pecting operations shall be conducted in such a man-
ner to prevent or control erosion and siitation or pol-
lution of water. Disturbances shall be exempt from
specific design and construction eriteria only if stabi-
lizatior to control erosion is achieved through alter-
native measures. Anyexcavations which will disturb
more than one (1) acre on any site may be required to
provide drainage control in accordance with section
4B of these regulations.

5B.5. Method of Operation.

(a} All prospecting operations in steep slope
conditions shall be conducted in 2 manner consistent
with the steep slope requirements provided for in sec-
tion 13 of the Act.

{b) The director may limit prospecting opera-
tions within one hundred feet (100" of a perennial or
intermittent stream, provided, however, that roads or
access ways may be located within one hundred feet
(100") of an intermittant or perennial stream. Roads
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shall not be constructed up 2 streambed or drainage
channe! or in such proximity to such channel so as to
significantly alter the normal flow of water.

(¢) Bach prospecting hole, borehole, well or oth-
er exposed underground opening created during pros-

pecting shall be cased, sealed, or otherwise managed

to prevent acid or toxic drainage from entering
ground or surface water, or substantial degradation of
ground water quality or quantity.

() All toxic or acid-forming materials encoun-
tered while prospecting shall be handled in accord-
ance with the requirements of section 8B.5.(b} of these
regulations.

(e) All facilities and eguipment shall be re-
moved from the prospecting area when they are no
longer needed.

(f) Topsoil shall be removed, stored and redis-
tributed on disturbed areas as necessary to assure
successful revegetation,

(g) All areas disturbed during prospecting oper-
ations shall be regraded to approximate original con-
tour within three months of initial disturbance unless
reclamation hasbeen waived pursuant to receiptofan
appropriate surfzace mine application number (SMA);
provided, however, that reclamation cannot be de-
layed more than one (1} year from receipt of a surface
mine application number.

(h) All disturbed areas mustbe revegetatedina
manner consistent with Section 4F.1. of these regula-
tions. : I

5B.6. Bond Release. The performance bond or oth-
er securities accompanying a notice of intent shall be
released upon satisfactory regrading and establish-
mentof a permanent species vegetative cover. Allap-
plications for bond release shall be accompanied by a
final map in accordance with subsection 3C showing
the total disturbed area of the prospecting operation.

5B.7. Notice on Site. All operators conducting
prospecting activities shall, while in the prospecting
areas, have in their possession, a copy of the written
approval or notice of intent for such activities issued
by or submitted to the director.

5B.8. Public Records. All information submitted
to the Department of Natural Resources as a part of

the notice of intent to prospect as required in the Act

- and this section of the rules and regulations shall be
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made available for public inspection and copying at
the nearest Reclamation Division filed office; provid-
ed, that information submitted to the director pursu-
ant tothis subsection as confidential concerning trade
secrets or privileged commereial or financial informa-
tion which relates to the competitive rights of the
person or entity intended to prospect the described
area shall not be available for public examination.

5B.9. Endangered or Threatened Species, The op-
eration shall be conducted so as to provide protection
of endangered and threatened species and their criti-
cal habitats as determined by the Endangered Species
Act of 1973 (168 U.S.C. 1531, et seq.) or habitats of
unique or unusuai high value for fish or wildlife.

Ed. Note: Sections 6A through 6B govern stan-
dards for surface mining operations.

§38-2-6A. Permit Requiremenits.

6A,1. General. In addition to information required
by Section 19 of the Act and that necessary to meet
the determinations required by Section 18(b)(5) of the
Act, the following general information shall be in-
cluded with an application filed on forms provided by
the director:

(a) Return receipts of notification to residents
residing on property contiguous to proposed permit
area;

{b) A true copy of the notarized affidavii of

-publication and a copy of the advertisement setting

forth the dates the advertisement appeared;

(c) The location of the operation (ccunty, magis-
terial district, nearest post office and lengitude and
latitude);

{&d) The name of the coal seam or seams to be
mined; and

(e Information on the type of bond to be filed
and whether or not incremental honding will be used.

6A.2. Hydrologic Information and Analysis. The
application shall contain a statement describing the
probable hydrologic consequences of the mining oper-
ations, both on and off the mine site with respect to
the hydrologic balanece. Modeling techniques may be
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inciuded as part of the application. The latitude,
longitude and elevation should be shown for each sur-
face or groundwater sampling peint for base line in-
formation. Water sampiing and analysis shall be in
accordance with OSM approved methods.

(2) Base line Ground Water Information.

1. The location, ownership and use (if any)
of known existing wells, springs and other
groundwater resources including discharges from
other active or abandoned mines in sufficlent num-
bers to allow the applicant to make a reasonable ap-
proximation of the base iine groundwater conditions
and use;

2. Water quality descriptionsincluding total
dissoived solids, alkalinity, acidity, sulfates, specific
conductance, pH, totaliron and total mangznese; pro-
vided, that correlation data from other monitoring
which does not include one or tore of the above pa-
rameters may be accepted; provided further, that lim-
ited validation samples may be required;

3. For significant aquifers, groundwater
quantity descriptions including discharge rates and
depth to water under seasonal conditions; and

4. If the determination of the probable hy-
drologic consequernces (PHC) indicates thata current-
ly used or significant groundwater resource is likely
to be adversely impacted, additional information
shall be provided on the base line properties of the
groundwater system as necessary to evaluate such
probable hydrologic consequences or to plan remedial

or reclamation activities.
{(b) Base Line Surface Water Information.

1. . The name, location and description of
streams into which water will be discharged,

2. Water quality descriptions including in-
formation on total suspended solids, total dissolved
solids, specific conductance, pH, acidity, alkalinity,
sulfates, total iron and total manganese; provided,
that correlation data from other monitoring which
does not include one or more of the above parameters
may be accepted; provided further, that limited vali-
dation samples may be required;

3. Water quantity descriptions including in-
formation on seasonal flow rates; and
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4. If the determination of the probable hy-
drologic consequences (PHC} indicates thata current-
ly used or significant surface water resource (inelud-
ing all lightly buifered streams) is likely to be ad-
versely impacted, additional information shall be pro-
vided on the flood flows, base flows, and gther charac-
teristics or information as necessary to fully evaluate
such probable hydrologic consequences or to plan re-
medial and reclamation activities,

(c) Probable hydrologic consequences assess-
ment. The application shall include a determination
of the probable hydrologic consequences (PHC) of the
proposed mining and reclamation upon the quality
and guantity of ground and surface water under sea-
sonal flow conditions in the proposed permit area and
potentizlly impacted off-site areas. The PHC deter-
mination shall be based on base line data (including
the geologic description contained in 8A.3.) collected
at or near the site of the proposed operation, data
representative of the site or a combination of both.
The PHC determination shall include estimates of
the impact of the proposed operation upon water qual-
ity, flooding or streamflow aiteration and ground and
surface water availability. Remedial measures for po-
tential water quality or water quantity problems of
local impact revezled by the PHC determinations
shall be described or referenced.

‘ (d) The applicant may submit data and analysis
relevant to the cumulative hydrologic Impact assess-
ment with the application.

6A.3. Geology. The application shall confain a
description of the geology in accordance with
10(z¥13) and (14), and 11{a)12) of the Act for the
permit area, :

(2) Chemical analyses shall, unless otherwise
provided by the director or by law or regulation, be
determined by using standard procedures found in
EPA Manual 600/2-78-054 (Field and Laboratory
Methods Applicable to Overburden Mineseils). Such
analysis shall include pyretic sulphur in the coal
searn.

(b) In the event that any part of the data re-
quired under this subsection is available to the opera-
tor from previous investigations of the proposed per-
mit area or adjacent areas with similar characteris-
tics, the data may be used in lieu of development of
new data if deemed acceptable by the director in writ-
ing.




383 CSR 2P

BA.4. Surface mining activities shall be designed
to protect disturbed surface areas, Including speil
disposal sites, so as rot to endanger any present or
future operations of either surface or underground
mining activities.

§$38-2-6B. Performance Standards.

8B.1. Signs and Markers. _ o
(a) Permanent Monument. A permanent monu-
ment shall be posted at the entrances from public
roads and highwavs and at other suitable locations.
The monument shall consist of 2 sign constructed of
wood, metal or other suitable material two feet by
three feet(2'x 3") mounted on z two-inch (2") diameter
pipe driven three feet (3") into the ground with four
feet (4" exposed. Any suitable equivalent substitute
may be approved. The sign shall clearly indicate the
company name, permit number, business address and
telephone number.

(b} Perimeter Marker. Atwo-inch (2") diameter
pipe or suitable substitute shall be driven into the
earth with a minimum of three feet (3") exposed 1o
permanently mark the beginning and ending points of
the area under permit. it shall be identified by paint-
ing the exposed portion of the pipe red. The assigned
permit number shzll be affixed to the permanent pe-
rimeter marker, Other markers may be used to delin-
eate the boundaries of the proposed permit area,

(¢) Buffer Zone Markers. Appropriate markers
willbe established along a buffer zone. Markers shall
consist of metal or wooden stakes or other suitable
devices or methods.

(d) Topsoil Markers. When topsoil or topsoil
substitute material is segregated and stockpiled, the
stockpiled material shall be marked. Markers shall
remain in place until the materials are removed.

{e) Blasting Signs. If blasting is necessary to
conduct surface mining operations, signs reading
"Blasting Area" shall be conspicuously displayed at
all approaches to the blasting site, along haulageways
and access roads to the mining operation and at all
entrances to the permit area. The sign shall be two
feetby three feet (2°x 3') reading "Blasting Area” and
expiaining the blasting warning and the all clear sig-
nals. Once blasting operations are completed on this
area, the blasting sign may be removed.
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6B.2. Casing and Sealing of Holes. All boreholes,
shafts, wells and auger holes shall be cased, sealed or
otherwise managed to prevent pollution of surface or
groundwater and to prevent mixing of groundwaters
of significantly different quality in zccordance with
the approved preplan. All boreholes within the per-
mit area which extend beneath the coal seam to be
mined and into water bearing strata shall be perma-
nently plugged unless the bereholes have been ap-
proved for use in Section 6A.2. for monitering. Prior
to sealing, such holes shall be managed to insure the
safety of people, livestock and wildlife; however, be-
fore final release of bond, exploratory or monitoring
wells must either be sealed in a safe and environ-
mentzally sound manner or with the prior approval of
the Director, be transferred to another party for fur-
ther use. The conditions of the transfer shall comply
with State and local laws, regulations, and other re-
quirements.

6B.3. Topsoil.

(a} Removal. Prior to disturbance of an area,
topsoil shall be removed from the area to be disturbed
inaseparate layer and ifnot immediately redistribut-
ed, it shall be segregated and stockpiled in a separate
stable location as specifiad in the preplan. Where the
remeval of vegetative material, topsoil or other mate-
rials may result in erosion, the director may limit the
size of the area from which these materials are re-
moved at any one time.

{b) Redistribution, Prior to redistribution of
topsoil, the regraded land shall be treated, if neces-
sary, to reduce the potential for slippage of the redis-
tributed material and enhance root penetration. Top-
soil and other materials shall be redistributed in a
manner thatachieves anapproximate uniform, stable
thickness, consistent with the approved postmining
land uses, contours and surface water drainage sys-
fem.

(¢) Top Soil Substitutes. Any material used for
topsoiling must be capable of supporting and main-
taining the approved postmining land use. This de-
termination shall be based on the results of appropri-
ate chemical and physical analysis of overburden and
topsoil. These analyses shall include:

1. The determination shall include at a min-
imum pH, texture class and nutrient content; and

2. A certification of analysis shall be made
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by a qualified laboratory stating that {A) the proposed
substitute material is suitable for sustaining vegeta-
tion, and (B) the analyses were conducted using stan-
dard testing procedures.

{d) Nutrients and soil amendments in the
amounts determined by soil tests shall be appiied to
the redistributed surface soil tayer so that it supports
the approved postmining land use and meets the re-
vegetation requirements of Section 4F. These tests
shall include nutrient analysis and lime requirement
tests. Results of these tests shall be submitted to the
director with the final planiing report as required by
these regulations.

8B.4. Water Quality. SurTace and groundwater
gquality and quantity shall be protected by handling
and managing earthen materials, groundwater dis-
charges and runoff in such a manner that minimizes
the formation of acid or toxic drainage or infiltration
and restores the approxirmate premining water avail-
ability.

() Water Quality Control. All water accumula-
tion into the pit shall be removed at least once ina
twenty-four (24) hour period whenever water guality
or spoil stability may be adversely affected. All sur-
face drainage from the disturbed areaz must pass
through a sediment pond or series of sediment ponds.

(b) Effluent Limitations. Discharge from the
permit area shall not violate effluent limitations or
cause a violation of water guality standards. The
monitoring frequency and effluent limitations shall
be governed by the standards set forth in the NPDES
Program under the Federal Water Poliution Control
Actas amended, 33 U.8.C. 1251 et. seq. and the rules
and regulations promulgated thereunder. Effluent
limitations are those contained in 40 CFR Part 434.

(¢) Treatment Facilities, Adequate facilities
shall be installed, operated and maintained using the
best technology currently available in accordance
with the approved preplan to treat any water dis-
charged from the permit area so that it complies with
allfederal and state laws and regulations and the lim-
itations of this section. Nonmechanical treatment sys-
tems may be utilized if flow is infrequent or small and
timely and consistent treatment is assured.

(d) Breakthrough.

1. Any surface breakthrough of water

caused by the operator during the course of his opera-
tions shail be sampled immediately and analyzed for
total iron, total suspended saolids and pH and if re-
guested by the director, any other parameter charac-
teristics of the discharge. Such analysis shall be
made by a competent water analyst or chemist. The
original and at least one copy of such analysis shall be
retained by the operator, two (2) copies shall be sub-
mitted to the director.

2. Should said analysis indicate the water
quality to be less than applicable effluent limitations,
seals shall be immediately construcied. These seals
shall;

A. Prevent any air from entering the un-
derground mine by way of the breakthrough; or

~ B. Prevent any air from entering the
breakthrough while allowing the water to flow from
the breakthrough; or

C. Seal the breakthrough of water so that
it cannot flow. Such seals shall be constructed of
stone, brick, block, earth or other impervious materi-
als which are acid resistant.

3. Alternate methods of handling discharges
from breakthroughs may be employed whers it can be
established that applicable effluent limitations can be
met.

(e) Surface water shall not be diverted or other-
wige discharged intounderground mine workings, un-
less the person who conducts the surfzce mining ac-
tivities demonstrates to the director that this wili:

1. Abate water pollution or otherwise elimi-
nate public hazards resulting from surface mining ac-
tivities; '

2. Be discharged as a controlled flow, meet-
ing applicable effiuent limitations for pH and total
suspended solids, except that the pH and total sus-
pended solid limitations may be exceeded. ifapproved
by the director, and is limited to:

A. Coal processing waste;
B. Fiy ash from a coal-fired facility;

“C. Inert materials used for stabilizing
underground mines;
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D. Underground mine development
wastes;or

E. Sludge;

3. Not catse, result in or contribute to a
violation of applicable water quality standards or ef-
fluent limitations; ’

4. Minimirzes disturbance to the hydrologic
balance; and

5. Not discharge without MSHA approval.
6B.5. Acid Producing and Toxic Materials,

(2) Drainage from acid-forming and toxic-form-
ing materials into ground and surface water shall be
avoided by: '

1. Identifying, burying, blending, segregat-
ing, and/or treating where necessary, within thirty
(30) days after it is first exposed or a lesser period if
required by the director, spoil or other materials that
will be toxic to vegetation or that will adversely affect
water quality. Sueh materials shall be handled in ac-
cordance with methods set forth in the approved
preplan; and

shall not be buried or stored in proximity to a drain-
age course or groundwater svstem 50 as to cause a
threat of water pollution.

(b) Treatment of Toxic Material. All exposed
coal seams remiaining after mining and any acid-
forming, toxic-forming, combustible materials or any
other waste materials that are exposed, shall be
covered with a minimum of four feet (4" of nontoxic
and noncombustible material or test, treat and blend
material to provide materials suitable to prevent wa-
ter pollution. If necessary, this materizl shall be
treated to neutralize toxicity in order to prevent wa-
ter poilution, sustained combustion and/or to mini-
mize adverse effects on plant growth and land uses.
Where necessary to protect against upward migration
of salts or exposure by erosion, to provide adequate
depth for plant growth or to otherwise meet local con-
ditions, the director shall specify thicker amounts of
cover using nontoxic material.

6B.6. Monitoring Requirements.

{a) Surface Water Monitoring.

1. Allwaterdischarged fromthe permirarea
shall be sampled and analyzed and otherwise moni-
tored in accordance with the Clean Water Act of 1877
and all applicable standards of the NPDES program
and a monthly report of all measurements shali be
submitted {o the director; provided, that all violations
of effluent standards shall be reported to the director
within five {5) days of receipt of analytical analysis,

2. Where any discharge from the permitarea
requires treatment during the mining operation in or-
der to meet the water quality standards set forth in
the NPDES regulations, surface water monitoring of
such discharges shall continue fallowing grading ap-
proval. Ifiiis established on the basis of such moni-
toring that the hvdrologic balance is being preserved
without treatment, the treatmens facilities may be re-
moved. A one (1) vear history of meeting the water
quality standards shall be adequate to establish that
the hydrologic balance is being preserved,

(b) Groundwater Monitoring. Ifthe PHC deter-
mination indicates that adverse impacts may occur to
a significant groundwater resource, a groundwater
monitoring plan in accordance with Section 15(b)(2)

© of the Act should be included in the permit applica-
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tion. The pian shall include a statement of the quan-
#i2, oucddyfehtin pardodie ferinibg wreitdaied, sam-
pling frequency and duration, site [ocation and a nar-
rative that describes how the data may be used to de-
termine the impact, if any, of the operation upon the
hydrologic balance. At a minimum, total dissolved
solids, specific conduciance, pH. acidity, alkalinity,
total iron, total manganese and water levels shall be
monitored at each approved monitoring location and
the results submitted to the director at least every
three (3) months.

6B.7. Method of Operation.
(a) Steep Slope Mining.

1. Applicability. On surface mining opera-
tions where the natural slope exceeds twenty (20) de-
grees, the provisions of this section in addition to
other applicable provisions of these regulations shall
apply. On lesser slopes that require measures to pro-
tect the area below the operation from landsiides or
other similar disturbances as determined by the di-
rector on the basis of soils, climate, methed of opera-
tion, geology and other regional characteristics, the




38CSR 2P

provisions of this section, in addition to other applica-
ble providions of these regulations, shall also apply.
These provisions do not apply where mining is done
on a flat or gently rolling terrain with an cccasional
steep slope through which the mining proceeds and
leaves a plain or predominately flat area.

2. Downslope Placement. Spoil or debris
shall not be placed on the downslope except in specifi-
ed {11l areas designed for such placement. Nothingin
this section shall prohibit the placement of materials
in haulroad or access road fills on slopes steeper than
twenty (20) degrees so long as the fills are constructed
in accordance with these regulations.

3. Highwall Elimination. The highwall
shall be eliminated and disturbed area graded io the
approximate original contour, Spoil material in ex-
cess of that required for the reconstruction of the
approximate original contour shall be permanently
stored in accordance with these regulations. Land
above the highwall shall not be disturbed unless the
director finds that the disturbance is necessary to:

A. Blend the solid highwall and the back-
filled material;

B. Conirol surface runoff;

C. Provide access to the area zbove the
highwall; or

D. Comply with applicable health and
safety laws. . ,

4. Stabilization. The material used to back-
fill and eliminate the highwsall shall be sufficiently
compacted or otherwise mechanically stabilized so as
to insure stability of the backfill with a static safety
factor 0f 1.3. The method and design specifications of
compacting material shall be approved by the direc-
tor. Woody materials shall not be buried in the back-
filled area-unless the director determines that the
proposed method for placing woody material beneath
the highwalil will not deteriorate the stable condition
of the backfiiled area. The operation shall at a mini-
mum retain all overburden and spoil on the solid por-
tion of existing or new benches and backfill and grade
to the most moderate slope possible.

5. Drainage Channels and Flumes. When
mining through natural watercourses or when water
is to be directed across or through the backfill, a
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drainage channel, flumes or french drains shall be
constructed across or through the backfill in order to
insure stability and to prevent erosion. Such drain-
age channels, flumes or french drains shall be con-
structed of nontoxic durable rock, asphalt, conerete or
any other material approved by the director. Chan-
nels, flumes and drains shall be constructed in accord-
ance with criteria contained in the Handbeok unless
otherwise approved.

(b) Auger Operations

1. Augering may be prohibited if the director
determines that sach augering poses a potential haz-
ard t{o the environment, public welfare and safety or
to protect against adverse water guality impacts or if
subsidence resulting from auger mining may damage
structures or buildings,

2. Auger holes shall be sealed within seven-
ty-two (72) hours after completion with an impervious
and noncombustible material, if the holes are dis-
charging water containing acid or toxic-forming ma-
terial.

3. Variance from Sealing Auger Holes. An
auger hole need not be sealed if the director finds that
an impoundment of the Water resulting from sealing
would create a hazard to the environment or public
welfare and safety; provided. that any discharge from
unsealed auger holes shzall not cause a violation of
water quality standards. Adequate drainage through
the backflll from any unsealed auger holes shall be
constructed as shown in the approved preplan,

4. Auger mining shall be conducted 50 as to
maximize the utilization and conservation of the coal

A. Auger mining shall be conducted so as
to maximize recoverability of mineral reserves re-
maining after mining and reclamation are complete,

B. Each person who conducts auger min-
ing operations shall leave areas of undisturbed coal,
as approved by the director, to provide access for fu-
ture underground mining activities to coal reserves
remaining after augering is completed, unless it is
established that the coal reserves have been depleted
or are so limiied in thickness or extent that it will not
be practicable to recover the remaining coal. This
determination shall be made by the director upon
presentation of appropriate technical evidence by the
operator.
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(¢) Mountaintop Removal.

1. Applicability. Where the mountaintepre-
moval technique is applied, the provisions of this sec-
tion, in addition to other applicable provisions of
these reguliations, shall apply.

2. The Final Graded Slopes. The final grad-
ed top plateaun slopes on the mined area shzll be less
than five (5} horizontal to one (1) vertical so as to
create a level plateau or gently roiling configuration
and the outslopes of the piateau shall not exceed two
(2) horizontal to one (1) vertical.

3. Drainage. The resulting level or gently
rolling contour shall be graded to drain inward from
the outslope except at specific points where it drains
over the outslope in constructed channeis. Such chan-
nels shall be protected from erosion and construeted
using design criteria similar to that found in the
Handbook.

(d) Inactive Status, Inactive operations status
will be considered for a period not to exceed one (1)
vear from date of approval, provided, that prior writ-
ten approval is obtained from the director; provided
further, that inactive status shall not be approved
unless the operator demonstrates that reclamation is
current and all water management praciices will be
maintained during the inactive period and all exposed
coal is covered with nontoxic material. The director
may also require progress maps prior to approval.
Where it can be adequately demonstrated by the per-
mittee that inactive status to exceed one (1) year is
necessary, the director may extend inactive status be-
vond the ene (1) year limitation in increments not to
exceed six (8) months.

(e} Requirements for Special Land Use Pur-
poses. Operations that meet the requirements of this
paragraph may be conducted under a variance from
the requirement to restore affected areas to the ap-
proximate original contour if the following require-
ments are satisiled: |

1. .The alternative postmining land use re-
quirements of Paragraph 4D .4. are met;

2. All applicable requirements of the Act
and regulatory program other than the requirement
to restore affected areas to their approximate original
contour are met;
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3. After consultation with appropriate land
use planning agencies, if any, the potential use is
shown to constitute and equal or better economic or
public use;

4. The proposed use is designed and certified
by an approved person in accordance with profession-
alstandards established to assure the stability, drain-
age and configuration necessary for the intended use
of the site;

5. The highwall is completely backfilled
with spoil material in a manner which results in a
static safety factor of 1.3 using standard geotechnical
analysis;

6. Only spoil not necessary to achieve the
postmining land use shall be removed from the mine
bench; and

7. The surface land ewner of the permit area
hasrequested in writing thata variance be granted so
as to render the land after reclamation suitable foran
alternative land use as defined in Paragraph 4D.3.

8. The watershed of the permit and adjacent
area will be deemed improved if:

A. There is reduction in the amount of
poliutants or reduced flood hazards;

B. Volume of seasonal flows do not ad-
versely affect the environment; and

C. Appropriate state agency approves the
plan,

9. FPederal, State and local government
agencies with an interest in the proposed land use
have a maximum of sixty (60) days in which to review
and comment on the proposed use.

{(f) No mining within five hundred {500) feet of
an underground mine not totally abandoned without
approval by MSHA.

6B.8. Disposal of Excess Spoil. Spoil not required
to achieve the approzimate original contour shall be
transported to and placed in a controiled manner in
designated disposal areas within the permit area
which have been designed in accordance with this
subsection. Coal processing wastes and/or toxic mate-
rial shall not be disposed of in such fills unless they
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are designed in accordance with the refuse disposal
regulations. Where environmental benefits will oc-
cur, spoil not needed to restore the approximate origi-
nal contour of the land and reclaim land within the
permitarea may, in a manner consisient with the Act
and these regulations, be deposited on another arez
under a permit issued pursuant to the Act or on aban-
doned mine lands under 2 contract for reclamation
conducted pursuant to the provisions of the Act and
these rules and regulations.

{a} Disposal of Excess Spoil on Existing Bench-
es. Spoil material not required to return the area to
the approximate original contour may be placedon a
bench if the following conditions are met:

1.. All excess spoil must be hauled, placad
and reiained on the solid portion of the existing
bench; and

2. The spoil must be compacted or otherwise
mechanically stabilized and the existing highwall
eliminated to the extent possible with the available
spoil to achieve a static safety factor of 1.3.

{b) Valley Fills. The spoil shall be transported
and placed in a controlled manner, concurrently com-
pacted 2s necessary to insure long-term mess stabili-
ty and prevent mass movement.

I.. Minimum design and construction re-
guirements. The design and construction ofall valley
fills must be certified by a registered professional
engineer. i

A. If the fill area contains springs, natu-
ral watercourses or wet weather seeps, lateral drains
shall be constructed from the wet areas to the rock
core in such a manner that infiltration of the water
into the fill will be prevented. If springs, natural
watercourses or wet weather seeps are encountered, a
system of underdrains shall be constructed from each
spring or seepage area as lateral drains to the rock
core. Ifnofilter is designed for the underdrain or rock
core, sufficient capacity shall be provided to allow for
partial plugging of the drain and/or rock core.

) B. The foundation of the fill shall be
designed to assure that the valley fill shall have a
long-term static safety factor of 1.5 or greater.

C. The outer slope of the fill shall be no
steeper than two {2) horizontal to one (1) vertical (2:1}.
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A minimum of twenty foot (20") wide bench shall be
instailed at a maximum of every fifty feet (50" in
vertical height with a three percent {3%) to five per-
cent (5% slope toward the i1l and 2 one percent (1%)
stope toward the rack core.

D. Arockcore chimney drain may be util-
ized for fills that will come to the level of the ridge
line with no natural drainage area above the fill. A
rock core chimney drain may also be used for fills that
do not come to the ridge line provided that the fill does
not contain more than two hundred fifty thousand
(250,000} cubic vards of material unless located inan
area where the valley floor is always above the local
water table. If a rock core chimney drain is not used,
anunderdraindesigned and constructed using accept-
ed engineering practices approved by the Director
and a surface diversion system capable of handling a
one hundred (100} year, twenty-four {24} hour precipi-
tationevent are required. A rock core shall be design-
ed with a minimum width of sixteen feet (18" and
shail be comprised of durable rock with a minimum
dimension of twelve inches (12"). The rock core shall
consist of no more than ten percent (109) fines. This
core shall be progressively constructed as the layers
are brought up through the valiey fill. The top of the
rock coreshall form a trapezoidal channel for possible
flows over the core instead of through it in the event
the pores of the core become blocked by debris or sedi-
ment over time. This channel shall be sufficient to
pass a one hundred (100} year, twenty-four (24) hour
precipifation event.

E. All areas upon which the valley fill is
to be placed shall first be cleared progressively of all
tress, brush, shrubs and other organic material, This
material shall be removed from the fill area. No more
than three {3) acres, excluding roadway for construe-
tion of the fill, shall be cleared in the valley fill site
until the first lift is completed.

F. The fill shall be constructed in com-
pacted iayers beginning at the toe of the valley fill.
The layers shall be constructed approximately parai-
el in thicknesses not to exceed four feet (4" and
compacted unless otherwise approved by the director

G. During and after constructien, the top
of the fill shall be graded to drain back to the head of
the fill on a slope not greater than three percent {3%).
A drainage pocket shall be maintained at the head of
the fill at all times to intercept surface runoff and
direct it into the core.
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#. Other than the drainage pocket pro-
vided for in G. above, no impoundments shall be con-
structed on completed fills. In no case shall this
pocket have a potential for impounding more than ten
thousand {10,000) cubic feet of water.

I. Where the toe of the spoll rests on a
downslope in excess of thirty-six percent (368%),
kevway cuts or rock toe buttresses shall be construct-
ed of sufficient size to ensure stability of the {ill as
determined in a stability analysis,

2. Plans, design data and construction speci-
fications. The following material must be inciuded in
the application: ' -

A. A profile view of the valley fill show-
ing the original ground line and proposed construc-
tion limits;

B. A cross-section located through the
intersection of the top and the face of the proposed
valley fill showing the original ground line, the pro-
posed construction limits and the rock core;

C. A plan view and cross-sections of de-
signed rock toe butiresses, if applicable;

D. Engineering calculations demonstrat-
ing the static safety factor for the proposed design;
and

E. Details of foundation preparations,
keyways, etc., if applicable.

() Side Hill Fills. Side hill fills shall be locaied
on the most moderate slopes and naturally stable are-
as available with a downslope at the toe of the fill not
toexceed thirty-six percent (36%). Where possible, fill
materials suitable for disposal shall be placed upon or
above a natural terrace, bench or berm if such place-
ment provides additional stability and prevents mass
movement.

1. Geotechnical investigation. Eachapplica-

tion shall contain the results of a geotechnical investi-
gation of the proposed disposal area. The investiga-
tion shall include such factors as adverse geologic
conditions, soil characteristics and depth of bedrock,
springs, seeps and groundwater flow and a descrip-
tion of materials to be placed in the fill and drains.
The level of such geotechnical investigation shall be
determined by a registered professional engineer
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based upon specific site conditions, available site
information and the nistory of similar fills in nearby
areas, znd additional engineering dats required for
dasign,

2. Design and construction requirements,
The design and construction of all side hill fills must
be certified by a registered professional engineer. The
following minimum design and construction re-
quirements must be met:

A. If the fill area contains springs, natu-
ral watercourses or wet weather seeps, lateral drains
shall be constructed from the wet areas in such a
manner that infiltration of the water into the fill will
be minimized. The drains shall be designed and con-
structed of course, durable rock. No single rock urtil-
ized in the underdrain may occupy more than twenty-
five percent (25%) of the width of the drain.

B, All areas upon which the fill is to e
placed shall first be cleared progressively of all trees,
brush, shrubs and other organic material. This mate-
rial shall be removed from the fill area.

C. The fiil shall be constructed in concur-
rently compacted layers not exceeding four feet {47 in
thickness. s

D. The foundation of the fill shall be
designed to assure that it shall have a static safety
factor of at least 1.5.

E. The outer slope of the fill shall be no
steeperthan two (2) horizontal to one (1) vertical (2:1}.
A minimum twenty foot (20" wide bench shall be in-
stalled at a maximum of every fifty feet (507 in verti-
cal height of the fill with a three percent (3%) to five
percent (5%} slope towards the fIll and a one percent
(19%) slope towards a stabilized channel capable of
passing a one hundred (100) year, twenty-four (24)
hour precipitation event.

F. Surface water runoif from and around
the side hill fill shall be diverted away from the fiil
and into stabilized channels designed to pass safely
the runoff from a one hundred {(100) year, twenty-four
(24} hour precipitation event.

G. A subsurface drainage systemshall be
provided to safely collect and transport water from
springs and seeps to the surface where it cannot affect
the stability of the {fill. Urderdrains shall be con-
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structed of durabie rock and shall be provided with a
fitter unless the drain is designed of a sufficient
capacity to allow for partial plugging.

H. No impoundments shall be construct-
ed on completed fills.

3. Plans, design data and censtruction speci-
fications. The application shall contain at a2 mini-
mum the following information:

A, A cross-section of the side hill fill
showing the original ground and the proposed finish
grade at two hundred foot {200') stations,

B. Plans, design data and construction
specifications for any diversions;

C. A plan view and cross-section of de-
signed rock toe butsresses;

D. Engineering calculations demonstrat-
ing the static safety factor of the proposed 11l design,
and -

E. Details of foundation preparations,
keyways, etc,, if applicable.

(d) Durable Rock Fills. Special excess spoil fill
placement by dumping in a single lift may be ap-
proved based upon the specific site conditions provid-
ed that the excess spoil consists of at least eighty
percent (80%) by volume sandstone, limestone or oth-
er durable rocks that do not slake in water and that
the slope at the toe of the fill is less than twenty
percent (20%). Loads of nondurable spoil in the fill
shall be mixed with hard rock spoil in a2 manner to
limi$ on a unit basis concentrations of noncemented
clay or shale in the fill. Such materials shall com-
prise no more than twenty percent (20%) of the fill
volume. Any such fill must be designed by a regis-
tered professional engineer experienced in the design
and construction of earth and rock fill embankments.

1. Geotechnical investigation. Each applica-
tionshall contain the resulis of a geotechnical investi-
gation of the proposed disposal site. The investiga-
tion shall include such factors as adverse geologic
conditions, soil characteristics and depth in founda-
tion zones, bedrock, springs, seeps and groundwater
flow, potential effects of subsidence and a description
of materials to be placed in rock cores and drains, The
exient of such geotechnieal investigation shall be de-
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termined by a registered professional engineer based
upen specific site conditions, available site informa-
tion and an additional engineering data required for
design.

2. Mirimurm design and construction re-
quirements. The design and construction of ail dura-
ble rock fills must be certified by a registered profes-
sional engineer. The following minimum design and
construction requirements must be mef:

A. The foundation of the {1il shall be
designed to assure a long term static safety factor of
1.5 or greater, and meet an earthquake safety factor
of 1.1;

B. Thefinal outer slope of the fill shall be
no steeper than two horizontal to one vertical (2:1). A
minimum twenty foot (20" wide bench shall be in-
stalled at 2 maximum of every fifty feet (50" in verti-
cal height of the fill with a three (3%) to five (5%)
percent slope towards the {11l and a one percent (1%)
slope toward the drainage channel;

C. .All areas upon which the valley fill is
to be placed shall first be cleared progressively of all
trees, brush, shrubs and other organie materizl, This
material shall be removed from the fill area;

D. If the fill area contains springs, natu-
ral watercourses or wet weather seeps, lateral drains
shall be provided in such a manner that infiltration of
the water into the fill will be prevented;

E. DrainagechannelssufTficient tocarrva
one hundred (100) vear, twenty-four {24) hour, precip-
itation event shall be constructed to channel water
around or through the {ill in such a manner as to pre-
vent zones of saturation within the fill provided that
drainage from above the fill shall not be routed
through the fill; and

F. The grade of the top surface of the
completed fill shall not exceed five percent {5%) and
shall slope toward the properly designed drainage
channel with no impoundments.

3. Plans, design data and construction speci-
fications. The following material must be included in
the application:

A. A profile view of the valley fill show-
ing the original ground and proposed construction
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limits;

B. A cross-section located through the in-
tersection of the top of the face of the proposed {fill
showing the criginal ground and propesed construe-
tion lirnits; - :

C. Plan view, cross section, and design
criteria for drainage channels or rock cores;

D. Plan view and cross-section of design-
ed rock toe butiresses, if applicable;

E. Engineering calculations demonstrat-
ing the static safety factor of the proposed design; an

. Detalils of foundation preparations,
keyways, etc., if applicable. -

(e) Certification. Certificationofall excess spoil
fills shall ba as follows:

1. The {ill and appurtenant structures shall
be designed using recognized professional standards
and certified by a registered professional engineer
experienced in the design of earth and rockfill em-
bankments; and

2. The fill shall be inspecied for stability by
a registered professional engineer or other qualified
professional specialist under the direction of the pro-
fessionalengineer, quarterly throughout consiruction
and during critical construction periods such as foun-
dation preparation, underdrain placement, installa-
tion of surface drainage systems, and construction of
rock toe butiresses. After completion of the inspec-
tion, a report certified by the registered professional
engineer shall be submitted to the director within two
(2) wesks, A copy of the certified report shall be
maintained at the mine site; and

3. After total completion of the valley fill, a
certificationform shallbe completed and submitted to

the director by the registered professional engineer
overseeing construction of the fiil.

68.9. Backfilling and Regrading. Spoil returned to
the mined-out area shallbe backfilled and graded to
approximate original contour with all highwalls elim-
inated and a postmining slope that does not exceed &i-
ther the angle of repose or such lesser slope as is
necessary to achieve a minimum long-term static
safety factor of 1.3 and prevent slides.

(2} Keeping Operation Current. Grading, back-
filling and water management practices as approved
in the preplans shall be kept current as follows:

1. Wheretheoperationincludes oniy contour
mining (no augering) the grading and backfilling
shall follow the mineral removal by a period not to
exceed sixty (60) days or one thousand five hundred
{1,500) linear feet; )

2. Wheretheoperationincludescontourmin-
ing and augering, the augering shall follow the min-
ing by a period not to exceed sixty (60) days, and the
grading and backfilling shall follow the augering by
not more than thirty (30) davs or one thousand five
hundred (1,500) linear feet, but in no event shall more
than three thousand (3,000) linear feet of pit be ex-
posed at any time;

3. Where the operzation includes only augert
ing, the grading and backfilling shall follow the au-
gering by a period not to exceed thirty (30} days or one
thousand (1,000) linear feet;

4, Area Mining. Should the operation in-
clude only area mining, the backfilling and grading-
shall not be more than two spoil ridges behind the pit
being worked. Maximum linear feet of open pit shall
not exceed three thousand (3,000) feef at any time;

5. Mountaintop Removal. For surface mine
operations that remove entire coz! seams running
through the upper fraction of 2 mountain, hill or ridge
(by removing all the overburden, backiilling and re-
grading) shall follow the same guidelines for area and
contour mining as found in this secticn. The outer
perimeter and drainage area shall be stabilized, re-
graded, seeded, and mulched immediately upon con-
struction. Where more than one component spread of

* equipment is being utilized on the same permit area,

the backfllling and regrading shall be considered cur-
rent when each area meets the requirements of para-
graph (4) of this subsection;

6. Revegetation shall be kept current by es-
tablishing a temporary or permanent vegetative cov-
er on regraded areas by the end of the first growing
season and a permanent cover by the end of the sec-
ond growing season;

7. The period of time or the distance re-
gquired to be current may be reascnably extended
where the permittee affirmatively demonstrates that
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site condifions or weatner changes make adherence to
these guidelines impractical. A written waiver must
be obtained from the director for such extension;

8. RemovalofRegrading Equipment. Opera-
ble regrading equipment shall be kept an the permit
area until satisfactory completion of grading unless
otherwise approved; and

9. Variance frorn Reclamation Require-
ments, Reclamation requirements may be postponed
on a surface mining permit where surface mining op-
erations and underground mining operations are pro-
posed on the same area; provided that all require-
ments set forth in Section 13 of the Act are met.

(b} Grading Quter Spoil. All outer spoil shallbe
graded so 25 to blend into the adjoining undisturbed
lands.

(c)Erosion Control. Alidisturbed areasshalibe
regraded, protected and stabilized in a manner which
effectively conirols erosion.

(d) Reaffecting Previocusly Mined Arezs.

1. Operations proposing to remine existing
benches permitted prior to July 1, 1977 and not pro-
posing to substantially reaiffect the existing highwall,
shall at a2 minimum completely eliminate the newly
created highwall and utilize the excess spoil material
to eliminate as much of the preexisting highwall as
possible. This regulation applies only to these situa-
tions where mining is proposed in order to remove
coal seams lying below the seam originally mined pri-
or toJuly 1, 1977.

2. Auger operations proposing to affect pre-
viously mined areas that were not reclaimed to the
standards of this section shall demonstrate in writing
that if the volume of all reasonably available spoil is
insufficient to completely backfill the highwall, the
highwall shall be eliminated to the maximum extent
technically practical in 2ccordance with the following
criteria; - ,

A. The backfill has a minimum static
safety factor of at least 1.3:

B. All spoil generated by the auger min-
ing operation and any associated surface cozl mining
and reclamation operation and any other reasonably
available spoil, that when rehandled will not cause a
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hazard to the public safety or significant damage to
the environment, shall be used to backfill the area;

C. The coal seam mined shall be covered
with 2 minimum of four (4) feet of nonacid, nontoxic
forming material;

D. Any remnant of the highwall shall be
stable and not pose a hazard to the public health and
safety or to the environment; and

E. Spoil placed on the sutslepe during
previous mining operations shall not be disturbed if
such disturbances will cause instability of the re-
maining spoil or otherwise increase the hazard to the
public health and safety or to the environment.

(e) Regraded Drainage Control. Drainage con-
trol on regraded areas shall be provided to prevent
excessive erosion or additional contributions of sus-
pended solids to the receiving stream, ensure safety
and conserve soil moisture, Drainage contrel meas-
ures may include, but are not limited to, construcied
drainways, flumes and riprap channels, tracking in,
small depressions or other devices that may be ap-
proved by the director.

Ed. Note: Sections 7A through 7D governs stan-
dards for surface effects of underground mining.

§38-2-TA. Permit Requirements.

7A.1. Generzal. Inadditionto informationrequired
by Sections 10 and 18 (b)(3) of the Act, the following
general information shall be included with an appli-
cation filed on forms provided by the director,

{a) Return receipts of notification to residents
residing on property contiguous fo proposed permit
area,

(b} A irue copy of the notarized affidavit of
publication and a copy of the advertisement setting
forth the dates the advertisement appeared.

(¢} The location of the operation (county, magis-
terial district, nearest post office and longitude and
latitude).

{d) The name of the coal seam or seams to be
mined.

(e) Information on the type of bond to be filed
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and whether or not incremental bonding will be used.

(f) An indication of whether or not there will be
a gravity discharge.

(g) Provide a U.8.G.5. topographic map of the
area extending beyond the propesed mining limits
and showing the following:

1. Name and series of the sheef;
2. Scale, latitude and longitude:

3. Limits of underground mining operation

proposed;

i

. Surface area to be permitted;

5. Cropline of the mineral,

8. Location and identification of all mine
openings for the proposed mine shailts, slopes and
drifis, and boreholes; and

7. Location of 2]l surface residents of strue-
tures not owned by the applicant gver the area to be
mined.

h) Attach a copy of a mine development map
drawn to scale showing:

1. Boundaries of underground mining opera-
tion and any adjacent aciive or abandoned mines in
the same seam;

2. Present extent of underground mining as
well as projected headings;

3.. Date, scale, north arrow, dip and strike
arrow and average dip;

4. All gas, oil and water wells;

5. Location of all known faults and test drill
holes;

8. Area and extent of previous or proposed
auger or strip mining in the same seam;

7. Location and thickness of barriers; and

8. Elevation of all entries, fanways and
borsholes.

TA.2. Hydrologic Information and Analysis. The
application shall contain a statement describing the
probable hydrologic consequences (PHC) of the min-
ing operations, both on and off the mine site with re-
spect to the hydrologic balance. Modeling techniques
may be included as part of the application. The lazi-
tude, longitude and elevation should be shown for

each surface or groundwater sampling point for base

line information. Water sampling and analysis shall

" bein accordance with OSM approved methods.

(2) Base line Groundwater Information

1. The location, ownership and vse (if any)
of known existing wells, springs, and other
groundwater respurces including discharges from
other active or abandoned mines in sufficient num-
hers to allow the applicant to make a reasonable ap-
proximation of the base line groundwater conditions
and use.

2. Water quality descriptions including total
dissolved solids, alkalinity, acidity, sulfates, specific
conductance, pH, total iron, total manganese; provid-
ed, that correlation data from other monitoring which
does not include one or more of the above parameters
may be accepted; provided further, that limited vali-
dation samples may be required.

3. For significant aquifers, groundwater
quantity descriptions including discharge rates and
depth to water under seasonal conditions,

4, If the determination of the probable hy-
drologic consequences (PHC) indicates that a current-
ly used or significant groundwater resource is likely
to be adversely impacted, additionzl information
shall be provided on the base line properties of the
groundwater system as necessary to evaluate such
prabable hydrologic consequences (PHC) or to plan
remedial or reclamation activities.

{b) Base line Surface Water Information.

1. The name, location and descriptions of
streams into which water will be discharged.

2. Water guality descriptions including in-
formation on total suspended solids, total dissolved
solids, specific conductance, pH, acidity, alkalinity,
sulfates, total iron, and total manganese; provided,
that correlation data from other monitoring which
does not include one or more of the above parameters
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may be accepted; provided further, that limited vali-
dztion samples may be required.

3. Water quantity descriptions including in-
formation on seasonal flow rates.

4. If the determination of the probable hy-
drolegic consequences (PHC) indicates that a current-
iv used or significant surface water resource (inciud-
ing all lightly buffered streams) is likely to be ad-
versely impacted, additional informationshall be pro-
vided on the flood flows, base flows and other charae-
teristics or information as necessary to fully evaluate
such probable hydrologic consequences (PHC) or to
plan remedial and reclamation activities.

(¢) Probable hydrelogic consequences assess-
ment. The application shall include a determination
of the probable hydrologic consequences (PHC) of the
vropesed mining and reclamation upon the quality
and gquantity of ground and surface water under sea-
sonal flow conditions in the propesed permit area and
potentially impacted offsite areas, The PHC determi-
nation shall be bzsed on base line data (including the
geologic description provided in accordance with
7A.3.) collected at or near the site of the proposed
operation, data representative of the site, or a combi-
nation of both. The PHC determination shall include
estimates of the impact of the proposed operation up-
on water quality, flooding or sireamflow alteration
and ground and surface water availability. Remedial
measures for potential water quality or water quanti-
ty problems of local impact revezled by the PHC de-
terminations shall be described or referenced.

(d) The applicant may submitdata and analysis
relevant to the cumulative hydrologic impact assess-
ment with the application.

7A.3. Geology. The application shall contain a
description of the geclogy, in accordance with
10(a}(13) and (14),
permit area.

(a} Chemical analyses shali, unless otherwise
provided by the directer or by law or regulation, be
determined by using standard procedures found in
EPA Manual 600/2-78-054 (Field and Laboratory
Methods Applicable to Overburden Minesoils).

(b) In the event that any part of the data re-
quired under this subsection is available to the opera-
tor from previous investizations on the proposed per-

and 11(a)12) of the Act, for the

mit area or adjacent areas with similar characteris-
tics. the data may be used in lisu of development of
new data if deemned accentable by the director in writ-
ing.

{c) The clay content of the stratum immediately
below the coal seam and the pyrite content and poten-
tial zlkalinity of the stratum immaediately below the
cozal seam shall be analyzed.

TA.4. Mine Abandonment. A plan shzll be includ-
ed in the application and shall contain the following
information:

(a) The maximum head of water expected on
the barrier and mine seals;

{b) The width of barriers and the tvpe and num-
ber of perinanent seals proposed, their design details
and drawings and the proposed materials to be used
for construction; and

(c) The type of seals and their design details for
boreholes,

§38-2-7TB. Performance Standards.
7B.1. Signs and Markers.

(a) Permanent Monument, A permanent monu-
ment shall be posted at the entrances from public
roads and highways and at other suitable locations,
The monument shall consist of a sign conatructed of
wood, metal or other suitable material two feet by
three feet (2'x 3% mounted on a two inch (2") diameter
pipe driven three feet (3") into the ground with four
feet (4') exposed. Any suitable equivalent substitute
may be approved. The sign shall clearly indicate the
company name, permit numbers, business address
and telephone number.

(b) Perimeter Marker. A two-inch (2 diameter
pipe or suitable substitute shall be driven into the
earth with a minimum of three feet (3" exposed to
permanently mark the beginning and ending points of
the area under permit. It shall be identified by paint-
ing the exposed portion of the pipe red. The assigned
permit number shall be affixed to the permanent pe-
rimeter marker. Other markers may be used to delin-
eate the boundaries of the proposed permit area.

(c) Buffer Zone Markers. Appropriate markers
will be established along a buffer zone. Markers shall
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consist of metal or wooden stakes or other suitable
devices or methods.

(d) Topsoil markers. When topsoil or topsoil
substitute materizl is segregated and stockpiled, the
stockpiled material shall be marked. Markers shall
remazinin place until the materials are removed.

(e) Blasting Signs. If blasting is necessary to
conduct operations on the surfzce, signs reading
"Blasting Area” shall be conspicuously displayed at
the mining operation and at all entrances to the per-
it area. The sign shall be twe feet by three feet (2'x
3") reading "Blasiing Area" and explaining the blast-
ing warning and the zll clear signals. Once blasting
operzations are completed on this area the blasting
sign may be removed.

(f) Slope Measurements, Slope measurements
shall be cleariy marked prior to preinspection at each
two hundred feet (200" interval perpendicular to the
cropline, where applicable. . -

7B.2. Casing and Sealing of Holes, All boreholes,
shafts, auger holes and wells shall be cased, sealed or
otherwise managed to prevent pollution of surface or
sroundwater and to prevent mixing of groundwaters
of significantly different quality, All boreholes within
the permit area which extend beneath the coal o be
mined and intc water bearing strata shall be perma-
nently plugged unless the boreholes have been ap-
proved for use in monitoring, Prior to sealing, such
holes shall be managed to insure the safety of people,
livestock, and wildlife; however, before final release
of bond, exploratory or monitoring wells must either
be sealed in a safe and environmentally sound man-
ner or with the prior approval of the Director, be
transferred to another party for further use. The con-
ditions of the transfer shall comply with State and
local laws, regulations, and other requirements.

7B.3. Topsecil. If a borrow site is to be used for
topsoil, it must be shown on the propesal map accom-
panied by appropriate reclamation plan.

(a) Removal. Ifno borrow area is provided, then
prior to disturbance of an area, topsoil shall be re-
moved from the area to be disturbed in 2 separate lay-
er and if not immediately redistributed, it shall be
segregated and stockpiled In a separate stable loca-
tion as specified in the preplan, Where the removal of
vegetative material, topsoil or other materials may
resultin erosion, the director may limit the size of the

[

(o 11

area from which these materials are removed 2t any
one time. '

(b) Redistribution. Topseil and other materials
shall be redistributed in 2 manner that achieves an
approximate uniform, stable thickness, consistent
with the approved postmining land uses, contours and
surface water drainage system. '

(&) Topsoil Substitutes. Any material used for
topsoiling must be capable of supporting and main-
taining the approved postmining land use. This de: .
termination shall be based on the results of appropri-
ate chemical and physical analysis of overburden and
topsoil. These analyses shall include:

1. The determination shall include at & min-
imum pH, texture class, and nutrient content; and

2. A certification of analysis shall be made
by 2 qualified laboratory stating that (A) the proposed
substitute material is suitable for sustaining vegeta-
tion, and (B) the analyses were conducted using stan-
dard testing procedures.

{d) Nuirients and soil amendments in the
amounts determined by soil tests shall be applied to
the redistributed surface soil laver so that it supports
the approved postmining land use and meets the re-
vegetation requirements of section 4F. These tests
shall include nutrient analysis and lime requirement
tests. Results of these tests shall be submitted to the
director with the final planting report as required by
these regulations.

7B.4. Water Quality. Surface and ground water
quality and quantity shall be protected by handling
and managing earthen materials, groundwater dis-
charges and runoff in a manner that minimizes the
formation of acid or toxic drainage or infiltration and
restores the approximate premining waier avail-
ability.

(a}Water Quality Control. Allreasonable meas-
ures shall be taken to intercept all surface water by
the use of diversions, culverts, drainage ditches or
other approved methods to prevent water from enter-
ing the working area. All surface drainage from the
disturbed area must pass through a sediment pend or
series of sediment ponds until discharges from such
areas will not cause a violation of water quality stan-
dards.
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(b) Effiuent Limitations. Discharge from the
permit area shall not violate effluent limitafions or
cause a violation of water quality standards. The
monitoring frequency and effiuent limitations shall
be governed by the standards set forth in the NPDES
program under the Federal Water Peollution Centrol
Act as amended, 33 U.S.C. 1251 ef. seq. and the rules
and regulations promuigated thereunder. Effluent
limitations are those contzined in 40 CFR Part 434.

(¢} Unless otherwise approved by the director,
water from underground works shall not be co-min-
gled withsurfzcedrainage. Whenseparate treatment

facilities are used for discharges from underground |

works, they shall be designed to adequately treat the
anticipated quantity and quality of the raw discharge.

{d) Treatment Facilities. Adequate facilities
shall be installed, operated and maintzined using the
best technolegy currently avallable in accordance
with the approved preplan to freat any water dis-
charged from the permit area so that it complies with
allfederal and state laws and regulations and the lim-
itations of this section.

Nonmechanical treatment systems may be util-
ized if flow is infrequent or small and timely and con-
sistent treatment is assured.

{e) Breakthrough,

1.. Any surface or underground break-
through of water which may affect a surface discharge
and is caused by the operator during the course of his
operations shall be sampled immediately and ana-
lyzed for total iron, total suspended seolids and pH
and, if requested by the director, any other parameter
characteristics of the discharge. Such analysis shall
be made by a competent water analyst or chemist.
The original and at lezst one copy of the analysis
shall be retained by the operator, twe copies shall be
submitied to the directar.

2. Should said analysis indicate the water
quality to be less than applicabie effluent limitatiohs,
seals shall be immediately constructed. These seals
shali:

A, Prevent any air from entering the un-
dergrouznd mine by way of the breakthrough; or

B. Prevent any air from entering the
breakthrough while allowing the water to flow from
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the breakthrough;or

C. Seal thabreakthrough of water so that
it cannot flow. Such seais shall be constructed of
stone, brick, block earth or other impervicus materi-
zls which are acid resistant.

3. Alternate methods ofhandling discharges
from breakthroughs mav be employed where it can be
established that applicable effluent limitations can be
met.

(f) Surface water shall not be diverted or other-
wise discharged into underground mine workings, un-
less the person who conducts the mining activities
demonstrates to the director that this will:

1. Abate water pollution or otherwise elimi-
nate public hazards resulting from mining activities;

2. Bedizcharged as a controlled flow, meet-
ing applicable effiuent limitations for pH and total
suspended solids, except that the pH and total sus-
pended solid limitations may be exceeded if approved
by the dirsctor, and is limited to:

A, Coul processing waste;
B. Fly ash from a coal-fired facility;

C. Inert materials used for stabilizing
underground mines;

D. Underground mine development
wastes; or

E. Sludge;

3. In any event, the discharge into under-
ground mines of surface waters will not cause, resnit
in or contribute to a viclation of applicable water
quality standards or effluent limitations;

4. Minimizes disturbance to the hydrologic
balance; and

5. Not discharge without MSHA approval,

7B.5. Discharge from Underground Operations. No
perscn shall locate epenings for new drift mine work-
ings in acid or iron producing coal seams in such a
manner that the mine will have a gravity discharge. If
there will be a gravity discharge and the seam to be
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mined is listed in 2.4, of these regulations, then size
specific data must be submitted demonstrating that
this is not an acid or iron producing seam in this loca-
tion.

7B.6. Acid Producing and Toxic Materials. Allex-
posed cozl seams remaining after mining and any ac-
id-forming, toxic-forming, combustible materials, or
any other waste materials that are exposed, shall be
covered with 2 minimum of four feet (4" of nontoxic
and noncombustible material or tested, treated and
blended to provide materials suitable to prevent wa-
ter pollution. If necessary, this material shall be
treated to neutralize toxicity in order to prevent wa-
ter pollution and sustained combustion and/or to min-
imize adverse effects on plant growth and land uses,
Where necessary to protect against upward migration
of salts, exposure by erosion, to provide an adequate
depth for plant growth or to otherwise meet local con-
ditions, the director shall specify thicker amounts of
cover using nontoxic material.

7B.7. Monitorihg Requirements.
(a) Surface Water Monitoring,

1. Allwaterdischarged fromthe permitares
shall be sampled, analvzed and otherwise monitored
in accordance with the Clean Water Act of 1977 and
all applicable standards of the NPDES program, and
a monthiy report of 2ll measurements sheall be sub-
mitied to the director; provided, that all vielations of
effluent standards shall be reported to the director
within five {5) days of receipt of analytical analyses;

and

2. Where anydischargefromthe permitaresa
requires treatment during the mining eperation in or-
der to meet the water quality standards set forth in
the NPDES regulations, surface water monitoring of
such discharges shall continue following grading ap-
proval. Ifitis established on the basis of such moni-
toring that the hydrologic balance is being preserved
without treatment, the treatment facilities may be re-
moved. A one (1) year history of meeting the water
quality standards shall be adequate fo establish that
the hydrolegic balance is being preserved.

(b) Groundwater Monitoring. Ifthe PHC deter-
mination indicates that adverse impacts may oceur to
a significant groundwater resource, a groundwater
monitoring plan in accordance with section 15(b)(2) of
the Act should be included in the permit application,
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The plan shall include a statement of the quantity
and quality parameters to be ronitored, sampling
frequency and duration site location, and a narrative
that deseribes how the data may be used to determine
the impaet, if any, of the operation upon the hydro-
logic balance. At a minimum, total dissolved solids,
specific conductance, pH, acidity, alkalinity, total
iron, total manganese, and water levels shall be moni-
tored at each approved monitoring location, and the
resulis submitted to the director, at least every three
{3) months.

78 8. Method of Operation.
{a) Steep Slope Mining.

1. Applicability. On mining operations
where the natural slope exceeds twenty (20) degrees,
the provisions of this seciion in addition to other
applicable provisions of these regulations, shall ap-
ply. Onlesserslopes that require measures to protect
thearez below the miningoperation from disturbance
as determined by the diractor on the basis of consider-
ation of soils, climate, method of operation, geology
and other regional characteristics, the provisions of
this section, in addition to ether applicable provisions
of these regulations, shall also apply.

2. Downslope Placement. Spoil or debris
shall not be placed on the downslope except in specifi-
ed fill areas designed for such placement. Nothing in
this section shall prohibit the placement of materials
in haulroad or access road fills on slopes steeper than
twenty (20) degrees so long as the fills are constructed
in accordance with these regulations.

3. Highwall Elimination, The highwall
shall be eliminated and the disturbed area graded to
the approximate original contour in accordance with
the provisionsofthis paragraphand subsection 7B.11.

4. Stabilization. The material used to back-
fill and eliminate the highwall shall be sufficiently
compacted or otherwise mechanically stabilized so as
to ensure stability of the backfill with z static safety
factor of 1.3. The method and design specifications of
compacting material shall be approved by the direc-
tor. Woody materials shall not be buried in the back-
filled arez unless the director determines that the
proposed method for placing woody material beneath
the highwall will not deteriorate the stable condition
of the backfilled area. The operation shall at a mini-
mum retain all overburden and spoil on the solid por-
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tion of existing or new benches and backfill and grade
to the most moderate slope possible.

5. Dralnagé Channels and Flumes, When
mining through natural watercourses or when water
is to be directed across or through the backfill, a
drainage channel, flumes or french drains shall be
constructed across or through the backfill in order to
ensure stability and to prevent erosion. Such drain-
age channels, flumes or french drains shall be con-
structed of nontoxic durable rock, asphalt, concrete or
any other material approved by the directer. Chan-
nels, flumes and drains shall be constructed in accord-
ance with criteria contained in the Handbook unless
otherwise approved.

(b) Inactive Status. Inactive operation status
will be considered for a period not to exceed one (1}
yvear from date of approval; provided, that prior writ-
ten approval is obtained from the director; provided
further, that inactive status shall not be approved
unless the operator demonstrates that reclamation is
current and all water management practices will be
maintained during the inactive period. The director
may also require progress maps prior 1o approval,

Whereitcanbe adequately demonstrated by the
permittee thatinactivestatustoexceed one (1) vearis
necessary, the director may extend inactive status be-
vond the one (1) vear limitation in increments not to
exceed six (6) months,

(¢) Requirements for Special Land Use Pur-

poses. Operations that meet the requirements of this.

paragraph may be conducted under a variance from
the requirement to restore affecied areas to the ap-
proximate original contour if the following require-
ments are satisfied: '

1. The alternative postmining land use re-
quirements of paragraph 4D. 4, are met; ‘

2. All applicable requirements of the Act
and regulatory program other than the requirement
to restore affected areas to their approximate original
contour are met;

X 3. After consultation with appropriate land
use planning agencies, if any, the potential use is
shown to constitute an equal or better economic or
public use; '

4. The proposed use is designed and certifled
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by an approved person in conformance with profes-
sional standards established to assure the stabilicy,
drainage and configuration necessary for the intend-
ed use of the site;

5. The highwall is completely backfilled
with spoil material in & manner which results ina
staticsafety factor of 1.3. using standard geotechnical
analysis; and

6. The surface land owner of the permitarea
hasrequested in writing that a variance be granted so
as torender the land after reclamation suitable for an
alternative land use as defined in paragraph 4D.3.

7B.9. Disposal of Excess Spoil. Spoil not required
to achieve the approximate original contour shall be
transported to and placed in a controlled manner in
designated disposal areas within the permit area in
accordance with the criteria and specifications found
in section 6B of these regulations and in the Hand-
hook or other appropriate design as approved in the
preplan. Coal processing wastes and/or toxic material
shall not be disposed of in such fills unless they are
designed in accordance with the refuse disposal regu-
lations. Where environmental benefits will oceur,
spoil not needed to restore the approximate original
contour of the land and reclaim land within the per-
mit area may, in a manner consistent with the Act
and these regulations, be deposited on another area
under a permit issued pursuant to the Act or on aban-
doned mine lands under a contract for reclamation
conducted pursuant to the provisions of the Act and
these rules and regulations.

(a) Disposal of Excess Spoil on Existing Bench-
es. 8poil material not required to return the area to
the approximate original contour may be placed ona
preexisting bench if the following conditions are met:

1. All excess spoil must be hauled, placed
and retained on the solid portion of the bench; and

2. The spoil must be compacted or otherwise
mechanically stabilized and the existing highwall
eliminated to the extent possible with the available
spoil to achieve a static safety factor of 1.3.

{b) Disturbance Within Fill Site. At no time
shall the disturbance in the valley {ill area be greater
than the sediment storage requirement provided by
the sediment structures until two or more lifts of the
valley fill have been installed.
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{¢) Temporary Storzge of Overburden to be
Used for Backfilling and Regrading. All material to
be used in final regrading must be placed within the
permit area as specified in the approved plan in 2
manner which will insure mass stahility in accord-
ance with these regulations and revegetated to pre-
vent erosion.

7B.10. Site Develspment.

(a) Time Schedule for Site Excavation. The
time schedule for site excavation shall be consistent
with the approved preplan and shall provide for mini-
mum disturbance at any one time consistent with en-
vironmentally sound procedures. Regrading and sta-
bilization of 2ll areasdisturbed in the development of
the mine site shall proceed as contemporaneously as
practicable. In any event, all required drainage sys-
fem components and roads necessary for site con-
struction shall be instalied in accordance with the
approved preplan prior to any disturbance for site de-
velopment.

1. Temporary Revegetation. Alltopsoil and
spoil storage areas which will be in place for more
than six (6) months but less than one (1) year shall at
aminimumbe seeded and mulched so as to establish a
satisfactory stand of temporary vegetative cover,
This seeding and mulching must be done within thir-
ty (30) days of completion of the sterage area.

2. Permanent Revegetation. All topsoil,
spoil storage and other disturbed areas which will be
in place for longer than one (1) year shall be seeded
and mulched sc as to establish a satisfactory perma-
nent vegetative cover, Trees shzall be required only
on those areas that:

A Willnotbe redisturbed by future recla-
mation activities; or

B. Are necessary in order to meet the ap-
proved postmining land use. Seeding and planting of
these areas shall be conducted during the first seed-
ing season. :

(b} Mine Site Organization 2nd Aesthetics. In-
discriminate dumping or discarding of materials, lit-
ter, junked equipment, containers, or other noncoal
wastes shall be prohibited. These materials shall be
properly placed in areas specifically designated for
their storage or disposal or removed from the area.
Regrading and revegetation of the disposal areas

shall be planned and carried out where possible in a
manner which results in the covering or screening of
offensive and unsightly areas.

7B.11. Backfilling and Regrading. Spoil returned
to the mined-out area shzall be backfilled and graded
to approximate original contour with all highwalls
eliminated and a postmining slope that doas not ex-
ceed either the angle of repose or such lesser slope as
is necessary to achleve a minimum long-term static
safety factor of 1.3 and prevent slides.

{2) Time Schedule for Regrading and Backfill-
ing. Regrading and backfllling will proceed as con-
temporaneously as practicable with mining opera-
tions and asreflected on the approved mining and ree-
lzmation plan; provided, however, that final backfill-

. ingand regrading shall be completed within one hun-

dred eighty (180) days of completion of underground
mining. Should particular site conditions or weather
make adherence to these guidelines impractical, the
period of time required to be current may be reason-
ably extended.

(b} Revegetation shall be kept current by estab-
lishing a temporary or permanent vegetative cover on
regraded areas by the end of the first growing season.
and a permanent vegstative cover by the end of the
second growing season. Standards and procedures for
establishing a satisfactory vegetative cover and
guidelines for spacies zelection and application rates
are found in these regulations.

{c) Variances from Highwall Elimination. All
underground mining operations which were in exis-
tence and which ereated highwalls prior to August 3,
1877 shall not be required to eliminate the highwall if
the operator can demonstrate that it is economically
or technologicaily infeasible, by virtue of the fact that
there is an insufficient amount of spoil material with-
in the proximity of the mine site. The operator shall
utilize all available material to eliminate as much of
the highwall as possible to achieve highwall elimina-
tion. Ata minimum, the operator shall be required to
seal all underground openings and to cover the ex-
posed coal seam with 2 minimum of four feet (4" of
nonacid producing materials.

/ {d) Grading Quter Spoil. Allouter spoilshall be
graded so as to blend into the adjeining undisturbed
lands,

{e)Erosion Control. All di_sturbed areasshall be
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regraded, protected and stabilized in a manner which
effectively confrols erosion.

(f) Reaffecting Previousiy Mined Areas.

1. Mining ofseamsbelow existing bench. Op-
erations proposing to mine below existing bench and
not reaifecting existing highwall shall, at a mini-
mum, completely eliminate newly created highwall
and utilize excess spoil materizl to eliminate as much
of the preexisting highwall as possible.

2. Mining of Existing Beneh. Operations
proposing to mine on the existing bench and not reaf-
fecting existing highwall shall, at a minimum, back-
fill four feet (4" above the coal seam and eliminate as
mnuch of the preexisting highwall as possible.

{2) Regraded Drainage Control. Drainage con-
trol on regraded areas shzall be provided to prevent
excessive erosion or additional contributions of sus-
pended solids to the receiving stream, ensure safety

and conserve soil moisture. Drainage control meas-

ures include, but are not limited to, diversion ditches,
flemes and riprap channels, tracking in, small de-
pressions or other devices that may be approved by
the director.

(h)

1. Rehandling of seitled and revegetated
fills to achieve approximate original contcur at the
conclusion of underground mining activities shall not
be required if the following conditions are met:

A, The fill is not located so as to be
detrimental to the environment or to the health and
safety of the public;

B. Stability of the fill shall be demon-
strated through standard geotechnical analysis to be
consistent with the backfiliing and grading require-
ments; and

C. The surface of the fill has been vege-
tated in accordance with section 4F of these regula-
tions.

2, The approximate original contour vari-
ance contained in (h) does not constitute a variance
from the requirement for highwall elimination except
on previcusly mined areas (pricr to May 3, 1978)
which would involve exposing one area of highwall
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completely eliminated during the installation of the
deep mine in order to eliminate another area of
highwall.

§3&2-’? C. Subsidencé Control.

7C.1. Public Notice. The mining schedule shall be
distributed by mail to all owners of property and resi-
dents within the area above the underground work-
ings. Each such person shall be notified by certified

~malil {return receipt requested) at least six (8) months

prior to mining beneath his or her property or resi-
dence. The return receipt shall be kept at the mine
ofiice. The notification shall contain, at 2 minimum:

(2) Company name, permit number and ad-
dress; ’ ’

{b) Identification of specific areas in which
mining will take place:

(¢} Dates of mining activities that could cause
subsidence and affect specific structures; and

(d) Measures to be taken to prevent or control
adverse surface effects.

TC.2. Surface Owner Protection.

(a) Each person who conducts underground
mining activities shall adopt all measures technologi-
cally and economically feasible to prevent subsidence
causing material damage or reducing the value or
reasonably foreseeable use of surface lands.

(b} Each person who conducts underground
mining which results in subsidence that causes mafe-
rial damage or reduces the value or reasonably fore-
seeable use of the surface lands shall restore the land
to a condition capable of supperting uses it was capa-
bie of supporting before subsidence. He shall also,
where such person does not specifically possess the
right to subside without liability to surface owners, at
the option of the owner of each such damaged struc-

ture;

1. Restore, rehabilitate or remove and re-
place each damaged structure promptly after the
damage is suffered, to the condition it would be in if
no subsidence had occurred; or

2. Purchase the damaged structure for its
fair market, presubsidence value and shall promptly,
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after subsidence occurs, insure that it does not consti-
tutea publicnuisance or a hazard to health and safety
or the environment; or

3. Compensate the owner of any surface
structure in the full amount of the diminution in val-
ue resulting from subsidence.

(c) Before mining begins, noncancellable premi-
um prepaid insurance or other means approved by the
director may be required to assure that every person
with an interest in the surface will be indemnified for
ail damages which they might suffer as a result of
subsidence. - :

(d) Underground mining activities shall not be
conducted beneath or adjacent to public buildings and
facilities, churches, schools, hospitals, or impound-
ments with a storage capacity of, or bodies of water
containing, twenty (20) zcre-feet or more, unless the
director finds that mining will not cause material
damage or reduce the foreseeable use. The director
may, if necessary to minimize the potential for dam-
age, limitthe percent of coal extraction underneath or
adjacent to such features or facilities. If subsidence
causes material damage to such features or facilities,
the director may suspend mining under or adjacent to
such features or facilities unti] the subsidence control
plan is modified.

7C.3. Subsidence Control Plan.

{a) Each application shall include a subsidence
control plan which includes the following:

1. A survey that identifies structures or
renewable resource lands and whether or not subsi-
dence could cause material damage or diminution of
value or use of such structures or renewable resource
lands.

2.- A generzl description of the technique of
coalremoval, such as longwall, room and pillar, pillar
removal, hydraulic mining or other extraction meth-
ods; -

3. The location and extent of areas in which
planned subsidence is projected, including anticipat-
ed effects, and those areas in which measureas will be
taken to prevent or minimize subsidence and related
damage;

4. A description of the physical conditions,

such as depth of cover, seam thickness, lithology, and
other geologic and hydrologic conditiens, which affect
the likelihood or extent of subsidence and subsidence
related damage; and

5. Adescription of the measures to be taken,
in accordance with 7C.2, to mitigate or remedy any
material damage or diminution in value or foresee-
able use that may occur due to expected subsidence,
except where the rverson conducting underground
mining activities possess the right to subside without
liability to surface owners.

(b) The regulatory authority may waive the re-
mainder of the requirements for a subsidence control
plan ifthe survey required by parasraph (A){(1) of this
sectlon demonstrates, and the regulstory authority
determines, that no material damage or diminution of
value or foreseeable use of the land could be caused by
subsidence,

§38-2-7D. Incidental Boundary Revisions.

Allincidental boundary revisions shall be granted
in accordance with section 18(a)(2) of the Act and
shall be limited to additional areas of disturbance
directly related to underground devalopment such as
additional drift openings, shafis, boreholes and relat-
ed structures and the uphill expansion of existing re-
fuse areas. Incidental boundary revisions shall not be
granted for areas not uniquely related to under-
ground mines such as coal storage, refuse disposal
{except the uphill expansion of existing refuse areas)
and coal haulage.

Ed. Note: Sections 8A through 8B govern facil-
ities incidental to coal mining.

§38-2-8A. Permit Requirements. This section
_shall apply to facilities required for or used inci-
dentally for operation of the mine such as, but not
limited to, mine buildings and coal processing
plants not included in a mine permit. This section
also applies to coal loading facilities at or near the
- mire site but not included in the mine permit.

8A.1. General. Inadditionto information required
by sections 10 and 18 {(b)(5) of the Act and sections 3
and 4 of these regulations, the following general in-
formation shall be included with an application filed
on forms provided by the director:

(a) Return receipts of notification to residents

E
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residing on property contiguous to proposed permit
ares; SRR :

(b)Y A true copy of the notarized affidavit of
publication and a copy of the advertisement setting
forth the dates the advertisement appeared,;

{c) The location of the operation {county, magis-

terial district, nearest post office and longitude and

latitude); and

(dy Information on the type of bond to be filed
and whether or not incremental bonding will be used.

84.2. Hyarologic Information and Analysis. The
application shall contain a statement describing the
probable hydralogic consequences of the mining oper-
ations, both on and off the mine site with respect to
the hydrologic balance. Modeling techniques may be
included as part of the application. The latitude,
longitude and elevation should be shown fer each sur-
face or groundwater sampling point for base line in-
formation.” Water sampling and analysis shall be in
accordance with OSM approved methods,

(2) Base line Groundwater Infarmation.

1. The location, ownership and use {if any)
of known exisiing wells, springs and octher
groundwater resources including discharges from
other active or abandoned mines in sufficient num-
bers to allow the applicant to make a reasonable ap-
proximation of the base line groundwater conditions
and use. :

2. Water qualitydescriptions ineludingtotal
dissolved solids, alkalinity, acidity, sulfates, specific
conductance, pH, total iron and total manganese; pro-
vided, that correlation data from other monitoring
which does not inciude one or more of the above pa-
rameters may be accepted; provided further, thatlim-
ited validation samples may be required. :

3. For significant aquifers, groundwater
quantity descriptions including discharge rates and
depth to water under seasonal conditions.

) 4. If the determination of the prebable hy-
drologic consequences (PHC) indicates that a correct-
ly used or significant groundwater resource is likely
to be adversely impacted, additional information
shall be provided on the base line properties of the
groundwater system as necessary to evaluate such
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probable hydroiogic consequences or to plan remedial

‘or reclamation activities.

(b) Base line Surface Water Information.

1. The name, location and description of
streams into which water will be discharged.

2. Water quality descriptions including in-
formation on total suspended solids, total dissolved
solids, specific conductance, pH, acidity, alkalinity,
sulfates, total iron, and total manganese; provided,
that correlation data from other monitering which
does not include one or more of the ahove parameters
may be accepied; provided further, that limited vali-
dation samples mav be required.

3. Water quantity deseriptions including in-
formation on seasonal fiow rates.

4, 1f the determination of the probable hy-
drologic consequences (PHC) indicates that a current-
ly used or significant surface water resource (includ-
ing all lightly buffered streams) is likely 1o be ad-
verselyimpacted, additional information shall be pro-
vided on the base line propertiss of the surface water
system as necessary to fully evaluate such probable
hydrologic consequences or to plan remedial and rec-

lamation activities.

(¢} Probable hydrologic consequences assess-
ment. The application shall inciude a determination
of the probable hydrologic consequences (PHC) of the
proposed mining and reclamation upon the guality
and quantity of ground and surface water under sea-
sonal flow conditions in the proposed permit area and
potentially impacted offsite areas. The PHC determi-
nation shall be based on base line data collected at or
near the site of the proposed operations, data repre-
sentative of the site, or a combinasion of both. The
PHC determination shall include estimates of the im-
pact of the proposed operation upon water quaiity,
flooding or streamflow alteration and ground and sur-
face water availability. Remedial measures for poten-
tial water quality or water quantity problems of local
impact revealed by the PHC determinations shall be
described or referenced.

(d} The applicant may submit data and analysis
relevant to the cumulative hydrologic impzact assess-
ment with the application.

§38-2-8B. Performance Standards.
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8B.1. Signs and Markers.

{a) Permanent Monument. A permanent monu-
ment shall be posted at the entrance from public reads
and highways and at other suitable locations. The
monument shall consist of a sign constructed of wood,
metal, or other suitable material two feet by three
feet (2' x 3" mounted on a two-inch (2") diameter pipe
driventhreefeet (3" into the ground with four feet (47)
exposed. Any suitable equivalent subsiitute may be
approved. The sign shall clearly indicate the compa-
ny name, permit numbers, business address and tele-
phone number.

(b) Perimeter Marker. A two-inch (2") diameter
pipe or suitable substitute shall be driven into the
earth with a minimum of thres feet (3") exposed to
permanently mark the beginning and ending points of
the area under permit. It shall be identified by pzint-
ing the exposed portion of the pipe red. The assigned
permit number shall be affixed to the permanent pe-
rimeter marker. Other markers may be used to delin-
eate the boundaries of the proposed permit area.

(c) Buffer Zone Markers. Appropriate markers
will be established along a buffer zone. Markers shall
consist of metal or wooden stakes or other suitable
devices or methods,

(d) Topsoil Markers. When topsoil or topsoil
substitute material is segregated and stockpiled, the
stockpiled material shall be marked. Markers shall
remain in place until the materials are removed.

{e) Blasting Signs. If blasting is necessary to
conduct surface mining operations, signs reading
"Blasting Area” shall be displayed conspicuously at
all approaches to the blasting site and along haulage-
ways and access roads to the facility and all entrances
to the permit area, The sign shall be two feet by three
feet (2" x 3') reading "Blasting Area" and explaining
the blasting warning and the all clear signals.

8B.2. Casing and Sealing of Holes. All boreholes,
shafts, auger holes and wells shall be cased, sealed or
otherwise managed to prevent pollution of surface or
groundwater and to prevent mixing of groundwaters
of significantly different quality. All boreholes within
the permit area which extend beneath the coal to be
mined and into water bearing strata sha!l be perma-
nently plugged unless the boreholes have been ap-
proved for use in monitoring. Prier to sealing, such
holes shall be managed to insure the safety of people,

livestock, and wildlife; however, before final release
of band, exploratory or monitoring wells must either
be sealed in a safe and environmentally sound man-
ner or with the prior approval of the Director. be
transferred to another party for further use. The con-
ditions of the transfer shall comply with State and
locat laws, regulations, and other requirements.

8B.3. Topsoil. Procedures for topsoil handling will

" be in accordance with 6B.3. of these regulations.
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8B.4, Water Quality. Surface and groundwater
quality and quantity shall be protected by handling
and managing earthen materials, groundwarter dis-
charges and runoff in a manner that minimized the
formation of acid or toxic drainage or infiltration and
restores the approximate premining water avalil-

“ability.

(2) Water Quality Control. Allreasonable meas-
ures shall be tzken to intercept all surface water by
the use of diversions, culverts, drainage ditehes or
cther approved methods to prevent waler from enter-
ing the working area. All surface drainage from the
disturbed area must pass through a sediment pond or
series of sediment ponds until stabilized to prevent
erosion or sedimentation.

{b) Effluent Limitations. Discharge from the
permit area shajl not violate effluent limitations or
cause viclation of water quality standards. The moni-
toring frequency and effluent limitations shall be gov-
erned by the standards set forth in the NPDES pro-
gram under the Federal Water Polluticn control Act
as amended, 33 U.5.C. 1251 et. seq. and the rules and
regulationspromulgated thereunder. Effluentlimita-
tions are those contzined in 40 CFR Part 434.

{c) Treatment Facilities. Adequate facilities
shall be installed, operated and maintained using the
best technology currently available in accordance to
the approved preplan to treat any water discharged
from the permit area so that it complies with all fed-
eral and state laws and regulations and the limita-
tions of this section. Noenmechanical treatment sys-
tems may be utilized If flow is infrequent or small and
timely and consistent treatment is assured.

(d} Surface water shall not be diverted or ather-
wise discharged into underground mine workings, un-
less the person who conducts the surface mining ac-
tivities demonstrates to the director that this will:

o
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1. Abate water pollution or otherwise elimi-
nate public hazards resulting from surface mining ac-
tivities; ’ ) : :

2. Be discharged as a controlled flow, meet-
ing applicable effluent limitations for pH and total
suspended solids, except that the pH and total sus-
pended solid limitations may be exceeded, ifapproved
by the director, and is limited to:

A, Coal processing waste;
B. Fly ash from a coal-fired facility;

C. Inert materials used for stabilizing
underground mines;

D. Underground mine development
wastes; or

E. Sludge.

3. In any event, the discharge into under-
ground mines of surface waters will not cause, result
in or contribute to a violation of applicable water
quality standards or effluent limitations;

4, Minimizes disturbance to the hydrologie
balance; and

5. Notdischarge without MSHA approval.
8B.5. Acid Producing and Toxic Materials.

(a) Drainage from acid-forming and toxic-form-
ing materials into ground and surface water shall be
avoided by:

1. Identifying, burying, blending, segregat-
ing and/or treating where necessary, spoil or other
materials that will be toxic to vegetation or that will
adversely affect water quality within thirty (30) days
affer itisfirst exposed or a lesser period if required by
the director. Such materials shall be handled in ac-
cordance with methods set forth in the approved
preplan; and

i 2. Acid-forming or toxic-forming material
shall not be buried or stored in proximity to a drain-
age course or groundwater system so as to cause a
threat of water poliution.

(b) Treatment of Toxic Material. Any acid-

forming, toxic-forming, combustible, or other waste
materials that are exposed, shall be surrounded with
a2 minimum of four feet (4" of nontoxicand
noncombustible material or test, treat and blend ma-
terial to provide materials suitable to prevent water
poliutien.

If necessary, this material shall be treated to
neutralized toxicity in order to prevent water pollu-
tions and sustained combustion and/or to minimize
adverse effects on plant growth and land uses. Where
necessarv to protect ageinst upward migration of
salts, exposure by erosion, to provide an adequate
depth for plant growth, or to otherwise meet local con-
ditions, the director shall specify thicker amounts of
cover using nontoxic material.

8B.8. Monitoring Requirements,
{a) Surface Water Monitoring:

1. Allwaserdischarged from the permitarea
shall be sampled and analyzed and otherwise moni-
tored in accordance with the Clean Water Act of 1877
and all applicable standards of the NPDES program
and a monthly report of all measurements shall be
submnitted to the director, provided, that all violations
of effluent standards shall be reported to the director
within five (5) days of receipt of analytical analysis.

2. Whereanydischarge fromthe permitaresa
requires treatment during the mining operationin or-
der to meet the water gquality standards set forth in
the NPDES regulations, surface water monitoring of
such discharges shall continue following grading ap-
proval. Ifit is established on the basis of such moni-
toring that the hydrologic balance is being preserved
without treatment, the treatment facilities may be re-
moved. A one (1) year history of meeting the water
quezlity standards shall be adequate to establish that
the hydrologic balance is being preserved.

(b) Groundwater Monitoring, If the PHC deter-
mination indicates that adverse impacts may occur to
a significant groundwater resource, a groundwater
monitoring plan in accordance with section 15 (b} (2)
of the Act should be included in the permit applica-

“tion. The pian shall include a statement of the quan-

g4

tity and quality parameters to be monitored, sam-
pling frequency and duration, site location and a nar-
rafive that describes how the data may be used to de-
termine the impact, if any, of the operation upon the
hydrologic balance. At a minimum, total disselved
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solids, specific conductance, pH, acidity, alkalinity,
total iron, total manganese, and water levels shall be
monitored at each approved monitoring location and
the results submitted to the director at least every
three (3) months. *

8B.7. Method of Operation.
(a) Steep Slope Mining.

1. Applicability. On surface mining opera-
tions where the natural slope exceeds twenty (20} de-
grees, the provisions of this section in addition to
other applicable provisions of these regulations, shall
apply. On lesser slopes that require measures to pro-
tect the arez below the operation from landslides or
other similar disturbances as determined by the di-
rector on the basis of soils, climate, method of opera-
tion, geology and other regional characteristics, the
provisions of this section, in addition to other applica-
ble provisions of these regulations, shall also apply.

2.. Downslope Placement. Spoil or debris
shall not be placed on the downslope except in specifi-
ed fill areas designed for such placement. Nothingin
this section shall prohibit the placement of materials
in haulroad or access road embankments on slopes
steeper than twenty (20) degrees so long zs the em-

bankments are constructed in accordance with these

regulations.

3. Highwall Elimination. The highwall
shall be eliminated and the disturbed area graded to
the approximate original contour. Spoil material in
excess of that required for the reconstruction of the

approximate original contour shall be permanently.

stored in accordance with these regulations. Land
above the highwall shall not be disturbed unless the
director finds that the disturbance is necessary to:

A. Blend the solid highwall and the back-
filled material;

B. Control surface runoff;

C. Provide access to the area above the
highwall; or
) D. Comply with applicable health and
safety laws.

4, Stabilization. The material used to back-
fill and eliminate the highwall shall be sufficiently
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compacted or otherwise mechanically stabilized so as
to insure stability of the backfill with a static safety
factor of 1.3, The method and design of specifications
of compacting material shall be approved by the di-
rector. Woody materials shall not be buried in the
backfilled area unless the director determines that
the proposed method for placing woody material be-
neath the highwall will not deteriorate the stable con-
dition of the backfilied area. The operation shall at a
minimum retain all everburden and speil on the solid
portion of existing or new benches and backfill and
grade to the most moderate slope possible.

3. Drainage Channels and Flumes. When
consiruction activities progress through natural wa-
tercourses, or when water is to be directed across or
through the operation or backfill, a drainage channel,
flume or french drain shall be constructed across or
through the operation or backfill in order to ensure
stability and to prevent erosion. Such drainage chan-
nels, flumes or french drains shall be constructed of
nontoxie durable rock, asphalt, concrete or any other
material approved by the director. Channels, flumes
and drains shall be constructed in accordance with
criteria contained in the Handbook unless otherwise
approved.

(b) Inactive Status. Inactive operations staius
will be considered for a period not to exceed one (1)
year from date of approval; provided, that prior writ-
ten approval is obtained from the director; provided
further, that inactive status shall not be approved

uniess the operator demonsirates that reclamationis

current and all water management practices will be
maintained during the inactive period and all exposed
coal is covered with nontoxic material. The director
may also require progress maps prior to approval,
Where it can be adequately demonstrated by the per-
mittee that inactive status to exceed one {1) year is
necessary, the director may extend inactive status be-
yond the one (1) year limitation in increments not to
exceed six (6) months.

(¢) Requiremenis for Special Land Use Pur-
poses. Operations that meet the requirements of this
paragraph may be conducted under a variance from
the requirement to restore affected areas to the ap-
proximate original contour if the following require-
ments are satisfied:

1. The alternative postmining land use re-
quirements of paragraph 4D.4. are met;

1
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2. All applicable reguirements of the Act
and regulatory program other than the requirement
to restore affected areas to their approximate original
contour are met;

3. After consultation with appropriate land
use planning agencies, if any, the potential use is
shown o constitute an equal or better economic or

public use;

4. The proposed use is designed and certified
by an approved person in conformance with profes-
sional standards established to assure the stability,
drainage and configuration necessary for the intend-
ed use of the site;

5. The highwell is completely backfilled
with spoil material in a manner which results in a
static safety factor of 1.3 using standard geotechnical
analysis. -

§. Only spoil not necessary to achieve the
postmining land use shail be removed from the mine
bench; and

7. The surface land owner of the permit area
hasrequested in writing that a variance be granted so
as to render the land after reclamation suitakle for an
alternative land use as defined in paragraph 4D.3.

8B.8. Site Development,

(a) Time Schedule for Site Excavation. Time
schedule for site excavationand/or construction activ-
ities shall be consistent with the approved preplan
butshall provide for minirmnum disturbance at any one
time consistent with good environmental procedures;
provided, all applicable drainage system components
as approved in the preplan shall be installed prior to
any disturbance for site development,

1. Temporary Revegetation. All topsoil and
spoil storage areas which will be in place for less than
one (1) vear shall be seeded and mulched with a mix-
ture of annual grasses and grains in order to reduce
erosion. This seeding and mulching must be done
within thirty (30) days of completion of the storage
area. -

2. Permanent Revegetation. All topsoil,
spoil storage and other disturbed areas which will be
in place for longer than one (1) year shall be seeded
and mulched with a combination of annual and peren-

nial grasses and legumes. Trees shall be required on-
ly on those areas that:

A, Willnotberedisturbed by futurerecla-
mation activities; or

B. Are necessary in order to meet the ap-
proved postmining land use. Seeding and planting of
these areas shall be conducted during the first normal
seeding season after the completion of the distur-
bance.

(b) Disposal of Excess Spoil on Existing Bench-
es. Excessspoil will be placed in accordance with 6B.8.
of these regulations.

8B.8. Backfilling and Regrading. Spoilreturnedto
the mined-out area shall be backfilled and graded to
approximate original contour with all highwalls elim-
inated and achieve a postmining slope that does not
exceed either the angle of repose or such lesser slope
as is necessary to achieve a minimum long-term stat-
ic safety factor of 1.3. and prevent slides.

(a) Time Schedule for Regrading and Backfill-
ing. Regrading, backfiliing and revegetation will pro-
ceed as contemporaneously as practicable with opera-
tions and as reflected on the approved construction
and reclamation plan; provided, that final backiilling
and regrading shall be completed within sixty (6()
days of removal of the facility unless an alternate
postmining land use has been approved in which case
backfilling and regrading shall be accomplished as
speeified in the approved preplan. Should particular
site conditions or weather make adherence to these
guidelines impractical, the period of time required to
be current may be reasonably extended. A written
waiver must be obtained from the director for such ex-
tension.

(b) Revegetation shall be kept current by estab-
lishing a temporary or permanent cover on regraded
areas by the end of the first growing seasen and a per-
manent cover by the end of the second growing sea-
son. Standards and procedures for establishing a sat-
isfying vegetative cover and guidelines for species
selection and application rates are found in these reg-
ulations. '

{¢) Grading Outer Spoil. Allouter spoil shall be
graded so as to blend into the adjeining undisturbed

_lands.
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(d} Erosion Control. All disturbed areas shall
be regraded, protected and stabilized in & manner
which effectively controls erosion.

(e) Regraded Drainage Control. Drainage con-
trol on regraded areas shall be provided to prevent
excessive erosion or additional contribution of sus-
pended solids to the receiving stream, ensure safety
and conserve soil moisture. Drainage control meas-
ures include, but are not limited to, diversion ditches,
flumes and riprap channels, tracking in, small de-
pressions and other devices that may be approved by
the director.

8B.10. Insitu Mining. Any insitu mining will be
conducted in accordance with sections 3, 4, 7, and 8 of
these regulations.

Ed. Note: Sections 9A through 9D govern coal re-
moval incidental {o development. This section shall
apoly to all incidental operations in accordance with
§20-6-31 of the Code which are two acres or less. Pro-
jects with incidental coal removal affecting more than
two acres shall comply with Sections 3, 4, and 6 of
these regulations,

§38-2-8A. Permit Reguirements,

9A.1. General. In addition to the requirements of
section 31 of the Act and these rules and regulations,
anapplication for an incidental permit shall containa
map in accordance with the following: :

(a) Size of map shall be no more than 30" x 42";
{b) Map scaleshallbe 1" = 2004

{c) A separate drainage map shall be required
unless all necessary information can be clearly and
legibly reflected on the prepian map;

(d) Show by appropriate markings the boundar-
ies of the area of land to be disturbed for the develop-
ment and shall differentiate all lands to be disturbed
in conjunction with coal removal to include the area of
coal to be removed, any necessary spoil area, all
drainage structures and haulageways;

{e} The cropline of the seam of coal;

{5 The total number of acres of cozal to be re-
moved,
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{g) Advertisement in accordance with section
3B of these regulations;

(h} Show the date on which map was prepared, a
north arrow, quadrangie name, location map and
strike and dip of coal seam;

(1} Show the drainage plan in accordance with
4B of these regulations;

(j) Where the natural slope of the land below the
coal outcrop is less than twenty (20) degrees and
downslope placement of overburden or spoil is pro-
posed, the map shall indicate the location and percent
slope of the land at each twe hundred foot (200" inter-
val along the cropline. Measurements shall be taken

downslope and perpendicular to the eropline; and

(k) Insurance in accordance with 3D of the regu-
lations.

SA.2. Application. Application for an incidental
permit shall be submitted on forms prescribed by the
director and shall contain the following:

(a) The names and addresses of'
1. The permit applicant;

2. The owner of record of the property, sur-
face and mineral, to be mined;

3. The holders of record of any leasehold
interest in the property;

4, Any purchaser of record of the property

under a real estate contract;

5. The operator, if he is a person different
from the applicant; and

8. Ifany of these are business entities other
than a single proprietor, ¢he names and addresses of
the principals, officers and resident agent;

(b} Notification to residents residing on proper-
ty contiguous to the proposed permit area;

(c) A statement of any current surface mining
permits held by the applicant in this state and the
permit number and each pending application;

(d} If the applicant is a partnership, corpora-

et =
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tion, association or other business entity, the follow-
ing where applicable: The names and addresses of
every officer, partner, resident agent, director or
person performing a function similar to a director,
together with the names and addresses of any person
owning of record ten percent (10%} ar more of any
class of voting stock of the applicant and a list of all
names under which the applicant, officer, director,
partner or principal shareholder previously operated
a surface mining operation in the United States with-
in the five (5) year period preceding the date of sub-
mission of the application;

(e) A statement of whether the applicant or any
officer, partner, director, principal shareholder of the
applicant, any subsidiary, affiliate or persons con-
trolled by or under common control with the appli-
cant, has ever been officer, partner, director or princi-
pal shareholder in a company which has ever held 2
federal or state mining permit which in the Iive (5)
vear period prior to the date of submission of the ap-
plication has been permanently suspended or revoked
or has had 2 mining bond or similar security deposit-
ed in lieu of bond forfeited and, if so, a brief explana-
tion of the facts involved;

(f} A description of the type and method of sur-
face mining operation that exists or is proposed, the
engineering techniques used or proposed and the
equipment used or proposed to be used;

(g} The anticipated starting and termination
dates of each phase of the surface mining operation
and the number of acres ¢f land to be affected;

(h) A deseription of the legal documents upon
which the applicant bases his legal right to enter and
conduct surface mining operations on the proposed
permit area and whether that right is the subject of
pending court litigation; provided, that nothing in
this article may be construed as vesting in the direc-
tor the jurisdiction of adjudicate property-rights dis-
putes; and

(i} Areasonable estimate of the number of acres
of coal that would be mined as a result of the proposed
development,. ; I

9A 3. Notification. A copy of the notification toall
owners of surface contiguous to any part of the pro-
posed mining operation. Such notice shall be accomn-
panied by return receipts.

9A.4. Necessity for Coal Removal. A statement of
the necessity for the coal removal as it relates to the
development.

9A.5. Permits or Approvals. As necessary from
the appropriate land use, planning, or zZoning agen-
cies. -

9A.6. Utilities. The availability of all necessary
utilities or services required for the development.

9A.7. Site Development Plan. A site development
plan in accordance with the following:

(a) A time schedule for site development to in-
clude all structures, roads, buildings, etc;

(b} A clear plot of the development area versus
coal mining area;

{c) All areas to be regraded and revegetated
which will not be redisturbed during development;,
and

{d) Evidenceoffinancial commitment necessary
for the development and the feasibility of the planned
development.

9A.8. Blasting Plan. Where reguired, in accord-
ance with section 4C.1. of these regulations with the
exception of the following:

_ (a) All blasting conducted on an incidental per-
mit will econform to the scaled vibration standards re-
quired in section 4C.5.(g), (h), and (i) of these regula-
tlons, and

(b} Where blasting is to be conducted, all resi-
dents or owners of a manmade structure within one
thousand feet (1000") of the proposed blasting area

. shall be notified by certified mail in advance of any
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blasting.

9A.9. Vegetation Plan, Shall be in accordance
with 4F of these regulations.

9A.10. Final Surface Configuration. The applica-
tion shall contain cross sections which accurately de-
pict the final surface configuration that will be
achieved as proposed in the reclamation plan.

§38-2-9B. Performance Standards.

.tl
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9B.1. Signs and Markers. Shall be in accordance
with section 8B.1. of these regulations,

9B.2. Topsoil. Unless otherwise specified in the
preplan and for the purposes of this section where top-
soil is to be segregated and redistributed, such activi-
ties shall be in compliance with section 6B.3.

9B.3. Water Quality. Shall bein accordance with
section 6B.4.

8B.4. Acid Producing and Toxic Materials. Shall
be in accordance with section 6B.5. of these regula-
. tions.

8B.5. Monitoring Requirements. Shall be in ac-
cordance with section 68.8.

9B.6. Method of Operation. Shallbeinaccordance
with seetion 8B.7. of these regulations.

9B.7. Site Development. Time schedule for site
excavationand/or construction activities shall be con-
sistent with the approved preplan but shall provide
for minimum disturbance at any one time consistent
with good environmental procedures; provided, all ap-
plicable drainage system componenis as approved in
the preplanshallbe instglled prior to any disturbance
for site development. )

{a) Temporary Revegetation, Al topsoil and
spoil storage areas which will be in place for one (1)
vear shall be seeded and mulched with a mixture of
annual grasses and grains in order to reduce erosion.
This seeding and muiching must be done within thir-
“ty (30) days of completion of the storage area.

(b) Permanent Revegetation. All topsoil, spoil
storage and other disturbed areas which will be in
place for longer than one (1) year shall be seeded and
mulched with 2 combination of annual and perennial
grasses and legumes. Trees shall be required only on
those areas that:

1. Will not be redisturbed by future reclama-
tion activities; and

) 2. Are necessary in order te meet the ap-
proved postmining land use. Sseding and planting of
these arezs shall be conducted during the first normal
seeding season after the completion of the distur-
bance.
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9B.8. Backfilling and Regrading.

{2} Operater Responsibility. In planning and
executing operations, the operater shall have, at 2ll
times, proper regard for all backfilling and regrading
requirements imposed by the Act and 21l rules and
regulations adopted pursuant thereto and all provi-
sions of the approved preplan.

(o) Time Schedule for Regrading and Back{ili-
ing. Regrading, backillling and revegetation will pro-
ceed as contemporaneously as practicable with opera-
tions and as reflected on the approved construction
and reclamation plan; provided, final backfilling and
regrading in accordance with the site develepment
plan shall be completed within sixty (60} days of com-
pletion of coal remaval. Should particular site condi-
tions or weather make adherence to these guidelines
impractical, the period of time required to be current
may be reasonably extended.

(¢) Revegetation shall be kept current by estab-
lishing a temporary or permanent cover on regraded
areas by the end of the first growing seasen and a per-
manent cover by the end of the second grewing sea-
son. Revegetation shall be in accordance with section
4F of these regulations.

(d) Grading Outer Speil. All outer spoil shall be
graded sc as to blend into the adjoining undisturbed
lands.

{e)ErosionControl. Alldisiurbed areasshallbe
regraded, protected and stabilized in 2 manner which
effectively controls erosion. '

{f) Reaffecting Previously Mined Areas. Where
operations are reaffecting previously mined lands
that have not been restored to the standard of these
regulations and sufficient spoil is not available to
otherwise comply with these regulations, the permit-
tee shall at a minimum: Retain all overburden and
spoil on the solid portion of existing or new benches
and backfill and grade fo the most moderate slope pos-
sible which does not exceed the angle of repose. In all
cases, the highwall must be eliminated; provided, if
the preexisting highwall has not been reaffected then
elimination of the preexisting highwall will not be
required.

{g} Regraded Drainage Control. Drainage con-
trol on regraded areas shall be provided as approved
in the preplan to prevent excessive erosion or addi-
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tional contribution of suspended solids to the receiv-
ing stream, ensure safety and conserve soil moisture.
Drainage control measures include, but are not limit-
ed to, diversion ditehes, flumes and riprap channels,
tracking in, small depressions and other devices that
may be approved by the director,

(h} Storage of Overburden to be Used for Ee-
grading.

1. All material to be used in final regrading
must be placed within the permit area as specified in
the approved preplan in 2 manner which will ensure
mass stabilization and adhere to zll applicable regu-
iations governing excess spoil disposal.

2. Erosion and sediment control shall be
mazintained in accordance with the approved preplan

3. Revegetationshall meet the requirements
pursuant to section 4F of these rules and reguliations,

9B.9. Landowner Exemption. Where landowners
are engaged In construction which involves coal re-
moval which does not require the disturbance of more
than one (1) acre of privately owned land, the follow-
ing provisions shall be met:

{a} Prior to the removal of coal, a landowner
shall submit to the director the following:

1. A plot drawn to scale of the land to be
disturbed ineluding the limitfs of construction, all
associated landscaping and all roads or haulroads.
Under nocircumstances may the total disturbance ex-
ceed one (1) acre;

2..Copiesofall deeds to the land and deeds or
leases showing the right to extract the coal;

3. All building and sewage permits, if re-
quired by state or local laws; and

4. Asworn and notarized statement from the
landewner that he intends to complete construction.

(b) Clearly visible perimeter markers shall
show the boundaries of the area indicated on the plot
plan; -

{c) Construction must begin within six (8)
months of mineral removal;

(d) No landowner may mine coal on this or any
additional tract of land unless construction has been
completed on the initial tract of land pursuant o this
section; and

(e) If the landowner engaged the services of an-
other party for the removal of the coal, the other party
must first gbtain an incidental permit, provided, if the
party engaged is also under contract with the land-
owner to complete the construction, such a permit
shall not be required.

§38-2-9C. Federal or State Highway or Other
Construction Exemption.

9C.1. Exemption Criteria. To qualify as a federal
or state highway or other construction project, the
construction must be funded fifty percent (30%) or
more by the federal or state government and once the
exemption is granted, the person deing the construc-
tion must have on-site available for inspection, the
following:

(a) Descriptions of the project to include, but not
be limited to, the exact location of the limits of all of
the area to be affected by the construetion; and

{b) Authorization from the agency or agencies
providing the funding and, if different, the agency or
agencies responsible for the construction, giving per-
mission to proceed and the amount of funding provid-
ad as a percent of the total project cost.

8C.2. Coal Extraction Limits. The extraction of
coal shali be limited to areas within the highway
right-of-way or within the boundaries of the area di-
rectly affected by other construction activities.

§38-2.9D. Public Inspection.

All information submitted to the Department of

Natural Resources as a part of the application for an
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incidental permit as required in the Act and this sec-
tion of the rules and regulations shall be made avaii-
able for public inspection and copying at the nearest
Reclamation Division field office; provided, that infor-
mation submitted to the director pursuant to this sub-
section as confidential concerning trade secrets or
privileged commercial or financial information which
relates to the competitive rights of the person or enti-
ty intended to prospect the described area shall not be
available for public examination; provided further,
that the application for an incidental permit shall be
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posted at the nearest Reclamation Division field office
for seven (7) days prior to the director’s decision to
grant or deny issuance of a permit for removal of coal
incidentzal to development.

Ed. Note: Section 10 of this series governing the
NPDES program is under the authority of the De-
partment of Natural Resources and is filed as Se-
ries 30 of the DNR Rules. Currently the Depart-
ment of Natural Resources has a2 memorandum of
agreement with the Department of Energy in
which the Department of Energy enforces the De-
partment of Natural Resources NPDES Rules.

§38-2-11. Small Operator Assistance Program.

11A.1. General. This section comprises the Small
Operator Assistance Program and governs the proce-
dures for providing assistance to qualified small oper-
ators for the determination of the probable hydrologic
consequences of miring and reclamation and the
statement of physical and chemical analyses of test
borings or core samples.

(a) Data collected under this program shall
be made zvailable to ali interested persons, except
information related to the chemical and physical
properties of coal; provided, that information which
pertains only to the analysis of the chemical and
physical properties of coal, except information re-
garding such mineral or elemental content which is
potentially toxic to the environment, shall be kept
confidential.

11A.2. Program Services. Where a qualified small
operator requests assistance, the Division of Recla-
mation shall: '

{a) Select and pay a qualified laboratory to de-
termine the probable hydrologic consequences of min-
ing and reclamation operations in the permit area
and potentiaily impacted offsite areas. The probable
hydrologic consequences shall be in accordance with
Section 10 (a) (11)(I4) of the Act. The probable hy-
drologic consequences shall also include the informa-
tion requested in Section 10 (a) (7) (8) (10) (12} (13}
(15} thru (19) inclusive of the act as this information
is necessary toproperly evaluate the "Determination”
and "Statement".

11A.3. Eligibility for Assistance. Applicants are
eligible for assistance if they:
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~ (a) Intend to apply for a permit pursuant to the
Aet:and

(b) Establish that their probable total actual
and attributed production from zll locations during
any consecutive twelve (12) month period either dur-
ing the term of the permit or during the first five (3)
vears after issuance of the permit, whichever period
is shorter, will not exceed one hundred thousand
(100,000 tons. Production from the following opera-
tions shall be attributed to the applicant:

1. The pro rata share, based upen percent-
age of ownership of applicant, of coal produced by op-
erations in which the applicant owns more than a five
percent (5%} interest;

2. The pro rata share, based upen percent-
age of ownership of applicant, of coal produced in oth-
er operations by persons who own more than five per-
cent (5% of the applicant’s operation; and

_ 3. All coal produced by operations owned by
persons who directly or indirectly control the appli-
cant by reason by direction of the management.

11A.4. Request for Assistance. Each applicant re-
questing assistance shall complete an application on
forms prescribed by the director. The application
shall include the following items:

(a) A statement of intent to file a permit appli-
cation;

(b) The names, addresses, and phone numbers
of the applicant and the operator, if different from this
applicant;

(¢} Lacation of the operation (County, Magiste-
rial District and Nearest Post Office);

{d) Name of Tract;

(e) The method of surface coal mining opera-
tions proposed;

(D The geological title and thickness of coal
seam to be mined;

(g) An indication of whether or not the operator
or any person, partnership, or corporation associated
with the operator has ever been denied assistance. If
ves; attach a full explanation of the circumstances

___ A
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and reasons for denial;

(h) A schedule of the estimated total production
of coal from the proposed permit area and all other
locations from which production is attributed to the
applicant under section 11A.3. The schedule shall in-
clude the following:

1, Name of company;

2. What state this permit was issued in and
the permit number; - -

3. Mining Enforcement and Safety Adminis-
tration Identification Number;

4. Actual production of coal from the preced-
ing year; and

5. Estimated future yearly production;

(i) The names and addresses of owners of record
of the property, surface and mineral, to be mined, and
owners of record of the property contiguous to the pre-
posed permit area;

() Coples of documents showing that the appli-
cant has a legal right to enter and conduct operations
on lands to be covered by this permit;

(k) The number of acres of land to be affected;

() The anticipated starting and termination
dates of mining operations; ’

(m) The name, title and address of every officer,
partner,resident agent, director or person performing
a function similar to a director, together with the
names and addresses of any persons owning of record
ten percent (109) or more of any class of voting stock
of the applicant;

(n) A U. 8. Geelogical Survey topegraphic map
inaccordance with seetion 3C of thess regulations and
including the additional information as follows, as
stated in section 10, {a)(12), (13E), (13F), (13J) of the
Act;and

(0) A notarized signature of a principal officer of
the applicantindicating that the information contain-
ed in the application is true and correct to the best of
his knowledge,

T2

11A.5. Application Approval and Notice.

(a) The applicant shall be notified if the appli-
cation requesting assistance has been approved or de-
nied, and if denied, the reascns shall be attached.

(b) fapplicationrequesting assistance has been
approved, then the division shall select the services of
one or more qualified laboratories to perform this
work., A copy of the contract or other appropriate
work order and the final report shail be pravided to
the applicant.

11A.6. Qualified Laborateries.

(a) General. A qualified laboratory means a
designated public agency, private consulting firm or
analytical laboratory approved by the Division of Rec-
lamation.

{b} Basic Qualifications. To qualify for designa-
tion, the laboratory must demonstrate that it:

1. Is staffed with experienced, professional

- personnel in the field of hydrology, mining engineer-

ing, agquatic blology, g=ology, or chemistry applicable
to the work to be performed;

2. Is capable of collecting necessary field
data and samples;

3. Has adequate space for material prepara-
tion, cleaning and sterilizing necessary equipment,
stationary equipment, storage, and space to accom-
modate periods of peak weork loads;

4. Meets the requirements of the Qccupa-
tional Safety and Health Act or the equivalent state
safety and health program;

5. Has the financial capability and business
organization necessary to perform the work required

6. Has analytical, monitoring and measur-
ingequipment capablie of meeting the applicable stan-
dards and methods contained in:

A. Most current edition of the Standard
Methodsforthe Examination of Water and Waste Wa-

ter;

B. Methods for Chemical Analysis of Wa-
ter and Wastes; and
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C. EPA Manual 600/2-78-054 Field and
Laboratory Methods Applicable 1o Overburden
Minesoils;

7. Has the capability of making hydrologic
field measurements and analytical laboratory deter-
minations by acceptabie hydrologic engineering or
anaiytical methods.

(¢) The qualified laboratory shall be capable of
performing the determination and statement. Sub-
contractors may be used to provide the services re-
quired provided their use is defined in the application
for designation and approval is granted by the Divi-
sion of Reclamation.

11A.7. Liability of Operators.

{a) The applicant shall reimburse the Division
of Reclamation for the cost of the program services
performed if the applicant:

1. Submiis false information on the applica-

tion; -

2. Fails to submit a surface mining permit
application within one (1) vear from the date of re-
ceipt of the approved probable hydrolegic conse-
quences report,

3. Fails to mine after obtaining a surface
mining permit; er

4. The applicant's actual and attributed an-

nual production of coal for all loeations exceeds one -

hundred thousand (100,000) tons during any consecu-
tive twelve (12) month period either during the term
of the permit for which assistance is provided or dur-
ing the first five (5) years after issuance of the permit
whichever is shorter.

(b} The division can waive the reimbursement
obligation If it finds that the applicant at all times
acted in good faith.

Ed. Note: Sections 12A through 12B govern no-
tice of citizen suits and requests for inspection.

§38-2-12A. Notice of Citizen's Suits.
A person who intends to initiate z civil action on

his own behalf under section 28 of the Act shall give
notice of intent to do so in accordance with the follow-
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ing:

{a) Notice shall be given by certified mail to the
director inall cases. A copy of the notice shall also be
sent by first class mail to the Office of Surface Mining
Field Office Director;

{b) In suits against any person or the State of
West Virginia or any other governmental instrurnen-
tality, agency or agent thereof, notice shall be given
by certified mail to the alleged violator, if the com-
plaint alleges a violation of the Act or any regulation,
order or permit issued under the Act;

{c) Service of notice under this section is com-
plete upon mailing to the last known address of the
person heing notified;

(d) A person giving notice regarding an aileged
violation shzll state to the extent known:

1. Sufficient information to identify the
provision of the Act, regulation or permit allegedly
violated;

2. The actor omission alleged to constitute a
viclaticn;

3. The name. address and telephone num-
bers of the person or persons responsible for the al-
leged violation;

4. The date, time and lecation of the alleged
violation(s);

5. The name, address and telephene number
of the person giving notice; and

6. The name, address and telephone number
of legal counsel, if any,

(e) A person giving notice of an alleged failure
by the director, reclamation commission, reclamation
board of review, or appropriate departmentemployee,
to perform a mandatory act or duty under the Act,
shall state to the extent known;

1. The provision of the Act containing the
mandatory act or duty allegedly not performed;

2. Sufficient information to identify the
omission alleged to constitute the failure to perform a
mandatory act or duty under the Act;




3. The name, address and telephone number
of the person giving notice; and

4. Thename, address and telephone number
of legal counsel, if any, of the person giving notice.

§38-2-12B. Citizen's Request for State Inspec-
tions,

12B.1. Reguest Procedure. Any person may re-
quest a State inspecticn by furnishing to the director
a signed, written statement {or an oral repart fol-
lowed by 2 signed, written statement) giving the di-
rector reason to believe that a violation exists and
setting forth a phone number and address where the
person can be contacted.

12B.2. Confidentiality. The identity of any person
supplying information to the director relating to a
possible violation or imminent danger or harm shall
remain confidential with the director, if requested by
that person, unless that person elects to accompany
the inspector on the inspection.

12B.3. Inspection Procedure. If an inspection is
conducted as a result of information provided to the
director by a person as described in section 12B.1. of
these regulations, the person shall be notified as far
irn advance as practicable when the inspection is to
occur and shall be allowed to accompany the State in-
spector during the inspection. Such person has a
right of entry te, upon and through the coal explora-
tionorsurface coal mining and reclamation operation
about which he or she supplied information, but only
if he or she is in the presence of and is under the
control, direction and supervision of a State inspector
while on the mine property, Such right of entry dees
not include a right to enter buildings without consent
of the person in control of the buildings or witheut a
search warrant,

12B.4. Factsand Findings. Withinten {10} daysof
the inspection or, if there is no inspection within
fifteen (15) days of receipt of the person's written
statement, the director shall send the following:

(a) If an inspection was made, a description of
the enforcement action taken, which may consist of
copies of the State inspection report and all notices of
violation and cessation orders;

(b) If no State inspection was conducted, an ex-
planation of the reason why;
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(¢) Anexplanation of the person's right to infor-
mal review of the action or inaction of the director;
and

{d) Copies of all materials in paragraphs (a)and
(b of this section within the time limits specified in
those paragraphs to the person alleged to be in viola-
tion, except that the name of the person shall be re-
moved unless disclosure of the person's identity is
permitted under section 12B.2, of these regulations.

12B.5. ReviewofInspections. Anypersonwhoisor
may be adversely affected by a surface coal mining
operation may notify the director in writing of any
alleged failure to make adequate and complete in-
spections as required by law and regulation. The no-
tification shall include sufficient information o cre-
ate a reasonable belief that the law and reguiaiions
regarding inspections are not being complied with
and 10 demonstrate how the person is or may be ad-
versely affected. The director shall, within f{ifteen
(15) days of receipt of the notice, determine whether

‘6r not the statuies or regulations concerning inspec-

tions are being complied with and if not, shall order
an inspection to remedy the noncompliance. The di-
rector shall furnish the complainant with a written
decision of the reasons for his determination and ac-
tions, if any, he has taken.

12B.6. Review of Decision Not to Inspect or En-
force. v

{a) Any person who is or may be adversely af-
fected by a surface coal mining operator may ask the
director to informally review an authorized represen-
tative's decision not to inspect or take appropriate
enforcement action with respect to any violation al-
leged by that person in a request for inspection under
section 15 of the Act. The request for review shall be
in writing and shall include 2 statement of how the
personisormay be adversely zffected and why the de-
cision merits review. The director shall conduct the
réeview within thirty (30} days of his receipt of the
request and inform the person of the results.

{b) Informal review under this section shall not
affect any right to formal review or to a citizen's suit.

12B.7. Public Record.
(a) Coples of all records, reports, inspection

materialsorinformation obtained under the West Vir-
ginia Surface Mining Act, except information in Par-
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agraph (b) of this section, shall be made available to
the public at regional, district or field offices in the
area of maining so that they are conveniently available
to residents in the area of mining.

{b) Information as to coal seams, test borings,
core samplings or soil samples pertaining to the anal-
ysis of the chemical and physical properties of the
coal, except information regarding mineral or ele-
ment content which is potentially toxic to the environ-
ment. shall be kept confidentizl and shall not be made
a matter of public record.

Ed. Note: Section 13A governs procedures for
designating lands unsuitable for mining.

§38-2-13A_ Petitions.
13A.1. Right to Petition.

(a) Any person having an interesi which is or
may be adversely affected, or the director, has the
right to petition the Reclamation Commission to have
an areadesignated as unsuitable for surface coal min-
ing operations, or to have an existing designation ter-
minated. '

{b) Designation. The only information that a
petitioner rieed provide is:

1. A U.S.G.S. topographic map on which is
noted the location and size of the area covered by the
petition; -~ - -

2. Allegations of facts and supperting evi-
dence which would tend to establish that the area is
unsuitable for all or certain types of surface coal
mining operations;

3. A description of how mining of the area
has affected or may adversely affect people, land, air,
water or other resources;

4. The petitioner's name, notarized signa-
ture, address and telephone number; and

5. Identifieation of the petitioner's interest
which is or may be adversely affected.

{¢) Termination of the Designation. The only
information that a petitioner need provide to termi-
nate a designation is: ~

1. A U.S.G.S. topographic map on which is
noted the Tocation and size of the area covered by the
petition;

2. Allegations of facts with supporting evi-
dence not contained in the record of the proceeding in
which the area was designated unsuitable, which
would tend to establish the statements or allegations,
and which statements or allegations indicate that the
designation should be terminated based on:

A. The nature or abundance of the pro-
tected resource or condition or other basis of the des-
ignation if the designation was based on criteria
found in section 13A.7.(b); or

B. Reclamation now being technoiogi-
cally and economically feasible, if the designation
was based on the criteria found in section 13A.7.(a); or

C. The resources or condition not being
affected by surface coal mining operations, or in the
case of land use plans, not being incompatible with
surface coal mining operations during and after min-
ing, if the designation was based on the criteria found
in section 13A.7.(b).

3. The petitioner's name, notarized signa-
ture, address and telephone number; and

4. Identification of the petitioner's interest
which isor may be adversely affected by the continua-
tion of the designation,

13A.2. Initial Processing, Record-keeping, and No-
t{ification Requirements.

(2} Within thirty (30) days of receipt of a
petition, the Reclamation Commission shall notify
the petitioner by certified mail whether or not the

_ petition is complete under section 13A.1. (b) or {c).
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(b) The Reclamation Commission shall
determine whether any identified mineable coal re-
sources exist in the area covered by the petition, with-
out requiring any showing from the petitioner. Ifthe
regulatory authority finds there are not any identifl-
ed cozl resources in that area, it shall return the
petition to the petitioner with a statement of the {ind-

ings.

{c) The Reclamation Commission may re-
ject petitions for designations or terminations of des-
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ignations which are frivelous. Oncee the requirements
of section 13A.1. (b} are met, no party shali bear any
burden of proof, but each accepted petition shall be
considered and acted upon by the Reclamation Com-
mission pursuant to the procedures of this Section.

(d) Whenconsidering a petition foranare-
a which was previously and unsuccessfully proposed
for designation, the Reclamation Commission shall
determine if the new petition presents new allega-
tions of facts. If the petition does not contain new

allegations of facts, the Reclamation Commission

shall not consider the petition and shall return the
petition to the petitioner, with a statement of its
findings and a reference to the record of the previous
designation proceedings where the facts were consid-
erad.

(e) If the Reclamation Commission deter-
mines that the petition is incomplete or frivelous, it
shall return the petition to the petitioner, with a
written statement of the reasons for the determina-
tion and the categories of information needed to make
the petition complete.

(f) The Reclamation commission shall no-
tify the person whe submits a petition of any applica-
tion for a permit received which propoeses to include
any area covered by the petition.

(g) Any petitions received after the first
advertisement has been published on a permit appli-
cation relating to the same mine plan area shall not
prevent the Reclamation commission from issuing a
decision on that permit appiication. The Reclamation
Commission may return any petition received there-
after to the petitioner with a statement why the peti-
tlon cannot be considered. For the purposes of this
section, close of the public comment period shall mean
at the close of any informal conference or if no confer-
ence is requested, at the close of the period for filing
written commenis and objections.

(h) Within three (3) weeks after the deter-
mination that a petition is complete, the Reclamation
Commission shall circulate copies of the petition to,
and request submissions of relevant information
from, other interested governmental agencies, the pe-
titioner, intervenors, persons with an ownership in-
terest of record in the property and other persons
known to the Reclamation Commission to have anin-
terestin the property.

(i) Within three (3) weeks after the deter-
mination that a petition is complete, the Reclamation
Commission shall make copies of the petition avail-
able to the public and other agencies and shall notify
the general public of the receipt of the petition and
request submissions of relevant information by a
newspaper advertisement placed once a2 weak for two
(2} consecutive weeks in the locale of the area coverad
by the petition in the newspaper of largest circulation
in the state and in any Official State register of public
notices,

(i Until three (3} days before the Recla-
mation Commission holds a hearing under section
13A.3,, anypersonmayinterveneinthe proceeding by

filing allegations of facts, supporting evidence, a -

short statement identifying the petition to which the
allegations pertain and the intervenor's name, ad-
dress, and telephone number.

(k) Beginning immediately zafter a com-
plete petition is filed, the Reclamation Commission
shall compile and maintain a record consisting of all
documents relating to the petition filed with or pre-
pared by the regulatory authority, The Reclamation
Commission shall make the record available for pub-
lic inspection, free of charge, and copying, at reason-
able cost, during all normal business hours at a cen-
tral location of the county or multi-county area in
which the land petitioned is located, and at the main
office of the regulatory authority,

13A.3. Hearing Requirements,

(a) Within ten (10) months after receipt of a

" complete petition, the Reclamation Commission shall
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hold a public hearing in the locality of the area
covered by the petition. If all petitioners and interve-
nors agree, the hearing need not be held. The hearing
shall be legislative and fact-finding in nature. The
Reclamation Commission shall make a verbatim
transeript of the hearing.

{b)

1. The Reclamation Commission shall give
notice of the date, time, and location of the hearing to:

A, Local, State and Federal agencies
which may have an interest in the decision on the pe-
tition;

B. The petitioner and the intervenors;
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and

. C. Any person with an ownership or other
interest known to the regulatory authority in the area
covered by the petition.

2. Notice of the hearing shall be sent by
certified mail and postmarked not less than thirty
(30) days before the scheduled date of the hearing.

(¢) The Reclamation Commission shall notify
the general public of the date, time and location of the
hearing by placing a newspaper advertisementonce a
week for two (2) consecutive weeks in the lecaie of the
area covered by the petition and once during the week
prior to the scheduled date of the public hearing. The
consecutive weekly advertisement must begin be-

tween four (4) and five {5) weeks before the scheduled

date of the public hearing.

{d) The Reclamation Commission may consoli-
date in a single hearing the hearings required for
each of several petitions which relate to areas In the
same locale.

{e) Prior to designating any land areas as un-
suitable for surface coal mining operations, the Recla-
mation Commission shall prepare a detailed state-
ment, using existing and available information on the
potential coal rescurces of the area, the demand for
coal resources and the impact of such designation on
the envirgnment, the economy and the supply of coal.

(f) In the event that all petitioners and interve-
nors stipulate agreement prior to the hearing, the pe-
tition may be withdrawn from consideration.

13A.4. Decision.

(a) In reaching its decision, the Reciamation
Commission shall use:

1.. The information contained in the data
base and inventory system;

2. Information provided by other govern-
mental agencies;

3. The detailed statement prepared under
section 13A.3.(e); and

4, Anyotherrelevantinformationsubmitted
during the comment period.

(b) A final written decision shall be issued by
the Reclamation Commission including a statement
of reasons, within sixty (60) days of completion of the
public hearing, or if no public hearing is held, then
within twelve (12) months after receipt of the com-
plete petition. The Reclamation Commission shall si-
multaneously send the decision by certified mail to
the petitioner, every other party to the proceeding,
and io the Field Office Director of the Oifice of Sur-
face Mining.

(¢) The decision of the Recliamation Commis-
sion with respect to a petition, or the failure of the
Commission to act within the time limits set forth in
this section, shall be subject to judicial review by a
court of competent jurisdiction in acrordance with
State law.

13A.5. Data Base and Inventory System Reguire-
ments.

(a) The Reclamation commission shall develop
a data base and inventory system which will permit
evaluation of whether reclamation is feasible in areas
covered by petitions.

(b} The Reclamation Commission shall include
in the systern information relevant to the criteria in
paragraph 13A.7.(b) including but not limited to, in-
formation received from the United States Fish and
Wildlife Service, the State Historic Preservation Offi-
cer and the Air Pollution Control Commission.

fc} The Reclamation Commission shall add to
the data base and inveniory system information:

1. On potential coal resources of the state,
demand for those resources, the environment, the

.economy and the supply of coal, sufficient to enable

the Reclamation Commission to prepare the state-

“ments required by section 13A.3.(e); and

T7

2. That which becomes available from peti-
tions, publications, experiments, permit applications,
mining and reclamation operations and other sources.

13A.6. Public Information. The Reclamation
Commission shall:

(a) Make the information and data base system
developed available to the public for inspection free of
charge and for copying at a reasonable cost except
that areas proposed for or included in the National

iR
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Register of Historic Places may not be disclosed if the
director determines that such disclosure might risk
destruction or harm.

(b) Provide information to the public on the pe-
tition procedures necessary to have an area designat-
ed as unsuitable for 21l or certain types of surface coal
mining operationsar to have designations terminated
and describe how the inventory and data base system
can be used. .

13A.7. Criteriafor Designating Lands as Unsuita-
ble. L

{a) Upon petition, anarea shail be designated as
unsuitable for all or certain types of surface mining
operations, if the Reclamation Commission deter-
mines that reclamation is not technologically or eco-
nomically feasible under the Act and these rules and
regulations.

(b) Upon petition, an area may be (but iz not
required to be) designated as unsuitable for all or
certain types of surface mining operations, if the oper-
ations will: '

1. Be incompatible with existing State or

local land use plans or programs;

2. Affect fragile or historic lands in which
the operations could result in significant damage to
important historic, cultural, sclentific or aesthetic
values or natural systems;

3. Affect renewable resource lands in which
the operations could result in a substantial loss or
reduction of long range productivity of water supply
or of food or fiber products; or

4. Affect natural hazard lands in which the
operations could substantially endanger life and prop-
erty. Such lands include areas subject to frequent
flooding and areas of unstable geology.

13A.8. Director's Responsibility for Implementa-
tion.
) (a) The Director shall not issue permits which
are inconsistent with designations made pursuant to
section 22 of the Act.

{b)} The director shall maintain a cumulative
map of areas designated as unsuitable for all or cer-
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tain types of surface coal mining operations.

(¢) The director shall make available to any
person any information within his conirol regarding
designations, including mineral or elemental content
which is potentizlly toxic in the environment but ex-
cepting proprietary information on the chemical and
physical properties of the coal.

Ed. Note: Sections 14A through 14D govern in-
spection and enforcement.

§38-2-14A. Viplations.

144.1. Notice of Violations, Each surface mining
reclamation inspector shaill note 21l vielations of the
operator and shall initiate an enforcement action for
gach violation so noted.

~1£A 2. Cessation Orders.

(a) West Virginia Code §20-6-16{a) providesthat
a reclamation inspector "shall have the authority to
issue a cessation order where the operation createsan
imminent danger to the health or safety of the publie
or is causing or can reasonably be expected to cause
significant, imminent environmental harm to land,
air or water resources...” Any reclamation inspector
or supervisor who finds such a condition shall exer-
cise their authority and forthwith issue a cessation
order.

{b) Any cessation order issued under the provi-
sions of West Virginia Code §20-6-17 (a) shall remain
in effect until the violation has been abated or until
modified, vacated or terminated by the director or the
Reclamation Board of Review or by a Court.

(¢} In any cessation order issued, the reclama-
tion inspector shall determine the steps necessary to
abate the violation in the most expeditious manner
possible and shall include the necessary measures in
the order.

14A.3. Pattern of Violations.

{a)

1. Suspension or Revocation of a Permit. If
the director determines that a pattern of violations of
any requirements of this Chapter, the regulations or
any permit condition required by the Act exists or has
existed, and that the violations were caused by the
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permittee willfully or through unwarranted fajlure to
comply with those requirements or conditions, the di-
rector shall issue and order to a permittee requiring
him to show cause why his permit and right to mine
under the Act should not be suspended or revoked. A
willful violation is a violation resulting from an in-
tentional act or omission. Unwarranted failure to
comply means the failure of the permittee to prevent
the occurrence of any violation of the permit or any
requirement of the Act due to indifference, lack of
diligence or lack of reasonable care. Violations by
any person conducting surface coal mining operations
on behalf of the permittee shall be attributed o the
permittee, unless the permittee establishes that they
were acts of deliberate sabotage.

2. The director may determine that a pat-
tern of violations exists or has existed, based on two
or more inspections of the permit area within any
twelve (12} month period, after considering the cir-
cumstances, inciuding:

A. The number of violations cited on
mere than ons occasion of the same or related require-
ments of this Article, the permit or the regulations:

B. The number of viclations, cited on
more than one oceasion, of different requirements of
this Article, the regulations or the permit; and

C. The extent to which the violations
were isolated departures from lawiul conduct.

3. The Director shall promptly review the
history of viclations of any permittee who has been
cited for violations of the same or related require-
ments of this Article, the regulations or the permit
during three (3) or more inspections of the permit are-
a within any twelve {12) month period. After suchre-
view, the director shall determine whether or not a
patiern of violations exists. ’

(b} The director may decline t¢ issue a show
cause order, or may vacate an cutstanding show cause
order if he finds that, taking into account exceptional
factors present in the particular case, it would be
demonstrably unjust to issue or to fail to vacate the
show cause order. The basis for this finding shall be
fully explained and documented in the records of case.

{c} If the permittee files an answer to the show
cause crder and requests a hearing, a public hearing
shall be provided. The director shall give thirty (30)
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days writien notice of the date, time and place of the
hearing to the permittee and any intervenor. The di-
rector shall publish it, if practicable, in a newspaper
of general circulation in the area of the surface coal
mining and reclamation operations, and shall post it
at the regicnal, distriet or fleld office closest to those
operations.

(d) Within sixty (60) days of the hearing, the
director shall issue a written determination as to
whether a pattern of violations exists and, if appropri-
ate, an order. If the dirsctor revokes or suspends the
permit and the permittees right to mine under the
Act, the permittee shall immediately cease surface

-coal mining operations on the permit area and shall:

1. If the permit and the right to mine under
the Act are revoked, complete reclamation within the
time specified in the order; or

2. If the permit and right to mine under the
Act are suspended, complete all affirmative obliga-
tions to abate all conditions, practices or violations,
as specified in the order.

§38-2-14B. Civil Penalties.

14B.1. The director shzall review each notice of
viglation and cessation order in order to determine
whether a civil penalty will be assessed, the amount
of the penally, and whether each day of 2 continuing
violzation will be deemed a separate violation for pur-
poses of the total penalty assessed.

(a) The director shall assess a civil penalty for
each day of continuing violation for each cessation
order, except that such penalty shall not be assessed
Tor more than thirty (30) days for each such viclation.
[fthe cessation order has not been abated or modified
within the thirty (30) day period, the director shall

takeappropriateactionpursuantto§20-6-17(b), §20-6-

17(f), or §20-8-17(h) of the Act.

(b} For Notices of Viclations, the director may
not assess a civil penalty if the amount is less than
one thousand dollars ($1,000).

{¢) For the purposes of this section, the assess-
ment officer shall not determine the proposed penalty
assessment until such time as the director has caused
an inspection of the viclation to be conducted. The
director must conduct the inspection of the violation
within the first fifteen (15) days after the notice or
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order was served.

14B.2. Procedure for Assessing Civil Penalties,
Civil penalty amounts shall be determined on notices
of vielation in accordance with the factors specified in
section 1T{c) of the Act and utilizing a numerical sys-
{em centained in subsection (¢) of this paragraph.

{2} Show cause orders, cessation orders or no-
tices of violation may not be vacated because of inabil-

ity to comply.

{&} Unless caused by lack of diligence, inability
to comply may be considered only in mitigation of the
amount of ¢ivil penalty and of the duration of the sus-
pensien of a permit.

{c)

1. History of previous violations is an ac-
counting of each Notice of Viclation and Cessation
Order that was not withdrawn and was writtenona
particular operation in the previous twelve (12)
months, :

Previous Violations Rate Schedule
Previous Vislation Rate Per Violation

3-5 20.00
5-10 40,00
aover 10 60.00

2. Seriousness of the violation.

Viclation is of an administrative nature
resulting in no harm or danger to the environment or
public; or the standard is viclated to such a minor
degree thatenvironmental harm or public danger will
not result.

Vieolation results in potential or actual
harm or danger remaining in the permit area; or in
the case where the impaet extends beyond the permit
area, cam be demonstrated that potential danger or
harm will not result.

Violation extends beyond the permit area
and resuits in the minor degree of potential or actual
harm er impact on the public.

Violation extends beyond the permit area
and resulis in a significant degree of environmental
harm or danger to the public,

a0

Violationisorcanreasonably be expected
to result in significant, imminent environmental
harm or created an imminent danger to the health or
safety of the public.

Proposed penalty rating {1 2), (3 4}, (5 6},
(7T8yand (910). (See Table 38-2C found at the end of
this regulation.)

3. Operator Negligence.

This viclation is considered bevond con-
trol of the operator or his emplovees and no negii-
gence can be attributed to this violation.

This violation was a result of an over-
sight on the part of the operator and may have been
avoided if more conscientious effort or reasenable
care were given.

. _This violation was obvious and no action
was taken by the operator to correct the problem.

Theoperator failed to adequately respond
to previous enforcement action.

The operator had been officially notified
of this problem and did not make any effort at correct-
ing the problem.

Proposed Peﬁélty Rating: (0}, (1 2), (3 4),
(5 8) and (7 8). (See Table 38-2D found at the end of
this regulation.}

4. Operator's Good Faith,

Operator failed to take appropriate ac-
tion.

Operator took prompt by minimal action
to correct the violation.

Operator started promptly on remedial
measures and worked diligently to correct the viola-
tion.

Operator started immediately and ex-
pended all reasonable efforts to correct the violation.
Violation was abated before required date,

Operator was already working on remedi-
al measures and expended extreme effort in correct-
ing the violation, Violation was abated in minimum
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possible time.

Proposed Penalty Rating: {(0), (1 2}, (3 4),
(5 6) and (7T 8). (See Table 38-2E found at the end of
this regulation.)

5. Determination of Penalty Amount,
(Ses Table 38-2F found at the end of this regulation.)

6. The proposed penalty rating utilized in
14B.2.(c¥2), {3) and (4) are used in these respective
sections by the Director to determine the penalty
amounts based on szlection of 2 proposed rate to
match the indicated situztion which best describes
the factor being assassaed.

§38-2-14C. Fees and Costs of Administrative Pro-
ceedings.

14C.1. Any party may on request be awarded by
the appropriate board or court a sum equal to costs
and expenses including attorneys' fees and expert wit-
ness fees as determined to have been reasonably in-
curred. Such request must be filed within forty-five
(458} days of date of enirv of judgment. The request
shall include an affidavit setting {orth costs and ex-
penses and an ifemized statement of attorneys' fees.
The request shall be served upon zall parties who shall
have thirty (30) days to answer the request. Costand
expensesinciuding attorneys'fees may be awarded to:

{a) Any participating party against the violater
upoen a finding that there is a violation of the Act, the
regulations or the permit has occurred, and thereisa
determination that the party made a significant con-
tribution to the full and fair determination of the
issues;

(b} To any participating party other than the
violator or his representative from the Department of
Natural Resources upon a determination that the par-
ty made a significant contribution to a full and fair
determination of the issues; )

{c} To a viclator from the Department of Natu-
ral Resources when the violator demonstrates that
the Department of Natural Resources issues cessa-
tion order, a show cause order or notice of violation in
bad faith and for the purpose of harrassing or embar-
rassing the violator, provided that no award skall be
made under this subsection if Department of Natural
Resources prevails upon the issue of 2 violation;
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{d) To a violator from any participating party
other than the Department of Natural Resources
where such participating parties initiated or partici-
pated in the magistrate proceeding in bad faith and
for the purpose of harrassing or emharrassing the vio-
lator; and

{e) To the Department of Natural Resources
from any participating party where the Department
of Natural Respurcesdemonstrates that any such par-
ty participated in such proceeding in bad faith and for
the purpose of harrassing or embarrassing the De-
partment of Naturzal Rescurces. An award may also
include attorneys' fees and expert witness fees ex-
pended in obtaining an award of costs, expenses and
attorneys' fees. Decisions on such awards may be ap-
pealed as other cases under this Act.

§38-2-14D. Inspections and Informal Conferences.

14D.1.

) (a) The provisions of section 15 of the Act may
be applied o operations conducted under section 8 of
the Act.

(b) Inspections conducied under the provisions
of section 15 of the Act may be partial inspections,
provided, that complete inspections are conducted at

_least once per guarter.

(¢) Notices of informal conferences held as a
result of the provisions of section 18 of the Act shall
be posted at the nearest DNR fleld office and sent by
mail or communicat_ed verbally, whichever is more
practicable, to any person whoe filed a report which led
to a notice or order resulting in an informal confer-
ence.

§38-2-15A. Open Meetings.

15A.1.

{a) Reclamation Commission and Reclamation
Board of Review. All meetings of the Reclamation
Commission and Reclamation Board of Review, pur-
suant to the provisions of the Act shall be open to the
public.

(b) Public Notice. The time, and place of all
regularly scheduled meetings and the time, place and
purpose of all special meetings shall be made avail-
able to the public and the news media by publishing a
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notice containing at least the above information in a
newspaper of general circulation in the county where
the site or environmental concern exists, or if the
matter under consideration is of general interest to
the people of the Staie in a newspaper of general cir-
culation in the State.

(c) In the event of any emergency requiring im-
mediate official action such efforts to notify the public
shall be taken as circumstances allow.

§38-2-16A. Appeals to the Reclamation Board of
Review.

18A.1. Site Visit. The board may visit the site of
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the activity or proposed activity which is the subject
of the hearing and take such additional evidence as it
deems necessary provided that all parties and inter-
venors be given notice of the visit and are given an
opportunity to accompany the Board.

16A.2. Final Becision. Onallappeals to the Board,
the Board shall issue a final decision thirty (30) days
after the hearing or within thirty (30) davs after the
testimony presented at the hearing has been tran-
seribed and checked for accuracy.

18A.3. Burden of Proof. The burden of proof shall
be on the party seeking to reverse the decision of the
director.
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ADMINISTRATIVE LAY DiVISION
PUBLIC HEARING RECORD
WEST VIRGINIA DEPARTMENT OF ENERGY
WEST VIRGINIA SURFACE MINING RECLAMATION REGULATIONS

TITLE 38 SERIES 2
November 25, 1987

A public hearing was held on November 25, 1987, on the
above~-captioned regulations at the Department ¢f Energy
Region Six Office, 322 70th Street, S. E., Charleston, West
Virginia. The hearing record was opened at 10:00 a.m. with
Roger T. Hall, Administrator, Department of Energy,
conducting the hearing.

No persons coming forward with written or oral

comments, the hearing record was closed.
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