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GASTON CAPERTON 10 McJUNKIN ROAD DAVID C. CALLAGHAN
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April 26, 1995

Ms. Judy Coopexr. - = ’ > -l
Director, Admlnlstratlve Law Division

Secretary of State’s Cffice

Building 1, Suite 157K

Charleston, West Virxginia 253068

RE: 38 C8R 2 = Surface Mining and Reclamaticn Rule

Dear Ms. Cooper:

This 1s to advise you that I am giving approval for the
filing cf the above-captioned rule as a final filing and adoptiocn
of a legislative rule authorized by the West Virginia
Legislature.

Your cooperation in this regard is very much appreciated.
If you have any guesticns or reguire additional infermation,
please feel free to contact Roger T. Hall at 752~0515.

Sincerely yours,

avid C. cal an
Commissioner -
Bureau of Environment
DCC;RTH:cc
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LEGISLATIVE RULE PROMULGATIO!

DIVISION OF ENVIRONM]
OFFICE OF MININ

SURFACE. MINING RECLAMATIO!

CSR 382
July 19, 1994 Filed with Secretary of State’s Office - Public hearing and
comment period announcement.
August 15, 1994 Public hearing held.
August 15, 1994 End of Public Comment Period.
August 19, 1994 Agency approved rule filed in the Secretary of State’s Office,

and filed with the Legislative Rule Making Review Committee.

NOTE: This rule was not abstracted, and was not brought before the
full committee because it was filed after the final filing date
{August 15, 1994)

February 14, 1993 - Introduced to the Senate as SB - 350 pursuant to W.Va. Code
29A - 3 - 12 (c}. -- Referred to the Committee on Energy,
Industry and Mining, and then Judiciary.

February 16, 1995 . Introduced to the House of Delegates as HB - 2525 pursuant to
W.Va. Code 29A - 3 - 12 (¢). -- Referred to the Committee on
the Judiciary.

March 1, 1995 Passed Energy, Industry and Mining with amendments.
March 1, 1995 Senate floor vote on first and second reading - Passed

Referred to Senate Committee on the Judiciary on secoud
reading.




March 3, 1995

March 3, 1995

March 9, 1995

March 10, 1995

March 17, 1993

Passed Senate Judiciary with amendments and tittle
amendments.

Passed Senate with Commiitee amendments and tittle
amendment.

House concurred with Senate amendments with amendments.-
Passed

Senate concurred with House amendments to Senate
amendments - Passed - Effective from passage.

Signed by the Governor.




LEGISLATIVE RULES
DIVISION OF ENVIRONMENTAL PROTECTIOCN
TITLE 38-SERIES 2
WEST VIRGINIA SURFACE MINING
RECLAMATION REGULATIONS

38=-2-1 General.

1.1 Scope. These regulations establish general and
specific rules for pérmit application requirements and contents,
haulageways or access rcads; dralinage and sediment contrcl
systems; bklasting; premining and postmining land use; fish and
wildlife considerations; revegetation; prime farmlands; insurance .
and bonding; replacement, releass, and forfeiture of bonds;
requirements of a notice of intent to prospect; performance
standards; performance standards applicabkle to underground mining
operations; subsidence control; small operator assistance
program; citizen’s actions; designation of areas unsultable for
mining; inspection and enforcement; Reelamatien- Bearé -ef
ReviewSurface Mine Board; and Ccal Refuse.

1.2 2pplicability.

(a) These rules and regulations apply to all prospecting
and surface mining coperations in the State of West Virginia,
except the applicable subsections in Section 26, Article 3,
Chapter 22A& of the Act. The provisicns of this paragraph do not
constitute the issuance of a new permit for purposes of permit
renewal or mid-term review of existing permits.

(b) Permits issued after the effective date of these
regulaticons shall indorporate in the application all of the
reguirements of these regulations.

{(c) The Director may terminate jurisdiction over a
reclainmed site cf a completed surface mining and reclamation
operaticn, or increment thereof, when:

(1) The Director determines in writing that under the
initial program all applicable requirements imposed by the Act,
these regulations, and the terms and conditions of the permit -
have been successfully complied with; or

(2) The Director determines in writing that under the
permanent program, all reguirements imposed under the Act, these
rules and regulatiocns, and the terms and conditions of the permit
have been successfully conplied with or, where a perfermanmse-bond
was regquired, the Director has made a final decision t¢ release
the pexfeormanee-bond fully.
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(d) TFollowing termination under paragraph (<) of this
subsection, the Director shall reassert jurisdiction cver a site
if it is demonstrated that the bond release or written
determination referred tec in paragraph (c) of this subsection was
based upon fraud, collusion, cr misrepresentation of a material
fact.

i.3 Authcrity. These rules and regulaticns are promulgated
under the authority of the-West-Firginta-Energy-Aet-ag-previded
in-Seetien-33+_Sections 3 and 3a, Article 1, Chapter 22 of the
Code of West Virginia, 1931, as amended and West Virginia Surface
Ceal Mining and Reclamation 2Act as provided in Section 4, Articile
3, Chapter 22& of the Code of West Virginia, 1931, as amended.

1.4 Filing Date. &april 26, 19895

i.5 Effective Date. June 1, 1995
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38-2=2 . Definitions: As used 1n these regulations, unless
used in a context that clearly requires a different meaning, the
term: - - . )

2.1 Abandoned Coal Waste Disposal Area means any coal
refuse disposal area which is not part of an active surface
mining operation. This definition does not relieve any operator
from his reclamaticn responsibility for the abandoned ccal waste
disposal area.’

2.2 Acidity means the guantitative capacity of an agueous
medium to donate protons in a reaction with hydroxyl ions.

2.3 Acid Mine Drainage means water discharged from an
active, inactive, or abandoned surface mine and reclamation
operatlons or from areas affected by surface mining and
reclamaticon operations with said water having a pH of less than
six (6.0) in which total acidity exceeds total alkalinity.

2.4 Acid-Producing Coal Seam means coal seams commonly

assoclated with other minerals which create acid mine drainage.
Coal seams commenly associated with such minerals may include,
but are not limited tec Waynesburg, Washington, Freeport,
Sewickley, Redstone, Pittsburgh, Kittanning, Elk Lick,
Peerless, No.2 CGas, Upper.Eagle, Nc. 5 RBlock and Stockton
Lewiston. Site specific data may, on a case-by-case basis, be
accepted as an afflrmatlve demonstratlon that these seamns are not
acid producing. '

2.5 Acid-Producing Overburden means overburden which upon
appropriate analy51s shows a potentlal for produc1ng acid mine
drainage.

2.6 Acid-Test Ratio means the relation of qulck assets to
current liakilities. : - _

2.7 Act means the West Virginia Surface Coal Mining and
Reclamation Act, Chapter 22, Article 3 cof the Code of West
Virginia, 1931, as amended.

2.8 Active Surface Mining Operation means, for the purpose
of permit renswal as provided in subsection 3+263.27 of these
regulations, an operation where a Phase I bond reductiocn has not
been approved.

2.9 Administratively Complete ZApplication means an
application for permit approval or approval for prospécting,
which the Director determines to contain informaticn addressing
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each application regquirement of the regulatory program and to
contain all information necessary to initiate proc9551ng and
public review.

2.10 Affected Area means, when used in the context of
surface-nmining activities, all land and water resdurces within
the permit area which are disturbed or utilized during the term
of the permit in the course of surface-mining and reclamation
activities. - Affected area means, when used in the context of
underground mining activities, all surface land and water
resources affected during the term of the permit (1)} by surface
operations or facilities incident to underground mining
activities or -(2) by underground operations. The term also
includes other lands the use of which is incidental to surface
coal mining and reclamation operations; all areas covered by new
or existing rcads used to gain access to, or fer hauling coal to
or - from, surface coal mining and reclamation operations; any
areas covered by surface excavations, workings, impcundments,
dams, ventilation shafts, entryways, refuse banks, dumps,
stockpiles, overburden piles, spoll banks, culm banks, tailings,
holes cor depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or
other property; material on the surface resulting from, or -
incident to, surface coal mining and reclamaticn cperations; and
the area located above underground workings.

2.11 Asset Ratlo means the relatlon of total assets to total
liakbilities.

2.12 Auger Mining means a method of mining coal at the
surface by drilling or cutting horizontally inte an exposed coal
seam at the highwall.

2.13 Bearing Capacity means a measure, as determined by
standard engineering evaluation, of the ability of a foundation
material to carry loads imposed by an embankment or other
structure.

2.14 Best Technology Currently Available means equipment,
devices, systems, methods or techniques which will:

(a) prevent, to the extent possible, additional
contributions of suspended solids to stream flow or runoff
outside the permit area, but in no event result in contributiocns
of suspended solids in excess of reguirements set by applicable
State or Federal laws and ruleées and regulations; and




Title 38 -
CSR 2 ’
Section 2

(b)Y minimize, to the extsnt possible, disturbances and
adverse impacts on fish, wildlife, and related envirocnmental
values and achieve enhancement of those resources where
practicakle.

2.15 Buffer Zong means an undisturbed border along or arcund
an intermittent or perennial strean.

2.16 Capital Assets means those assets such as land,
buildings and equipment held for use in the production or sale of
other. assets or services.

2.17 Cash means:

{a) all cash items except cash (1) restricted by an
agreement, or (2) described as earmarked for a particular
purpose; and

() short-term investment such as stocks, bonds, notes, and
certificates of depocsit, where the intent and ability to sell
them in the near future is established by the operator.

2.18 Cemetery means any area of land where human bodies are .
interred. ' ' '

2.19 Channel Protection means any measures taken to prevent
or control erosion, scouring, or other detericrating processes in
channels such as diversion ditches and spillways. '

2.20 Chenmical Treastment means the treatment of water from a
surface coal mining operation using chemical reagents such as but
not limited to sedium hydroxide, calcium carbonate, or anhvdrous
ammenia for purpcses of meeting applicable state and federal
effluent limitations. Chemical treatment deoes not include
passive treatment svstemg such as but not limited to limestone
drains, wetlands, alkaline additign, application of flvash,
agricultural lime, or injection of flvash, limestone, or other
minerals inte underdground coal dperations,

_Coal Preparation means chemical or physical
processing and the cleaning, concentrating, or other processing
or preparation cf coal. : :

2.2%2 Loal Preparation Plant means a facility operated
in connection with a mine where ccal is subjected to chemical or
physical processing or cleaning, crushing ({(by any means)
concentrating, screening or sizing, or other processing or
preparation. It includes facilities asscciated with coal




Title 38
CSR 2
Section 2

preparation activities, including, but not limited to the

following: loading facilities; storage and stockpile facilities;

sheds; shops, and other buildings; water-treatment and water- =
storage facilities; settling basins and impoundments; and coal
processing and other waste dispesal areas.

2.223 Coal Processing Waste means materials which are - -
separated and wasted from the product coal during its physical or
chemical processing, cleaning or concentrating.

2.234 Coal Refuse Site means a deposit of coal
processing waste or underground development waste.

2.245 Coal Remining Operation means a coal mining
operaticn which begins at a site where previous coal mining was -

conducted before the effective date (2Zugust 3, 1977) cof the
federal Surface Mining Control and Reclamation Act of 1877 (PL —
55-87) . . ' o h

2.256 = Coarse Coal Refuse means ccal processing waste
predomlnantly within a size range greater than the nunber twenty-
eight (#28) sieve slize.

2.267 7. _ Collateral Bond means an indemnity agreement in

sum certain executed by the permlttee and supported by one or
nore ¢f the following:

{(a) The deposit of cash in one or more federally insured
accounts, payable only to the Director upen demand;

(b} DNegotliabkle bonds of the United States, a State, or a
municipality, endorsed to the corder of, and in the possession of,
the Director; o : :

(c) Negotiable certificates of deposit, payvable only to the
Director, and in his possession;

(d) An irrevccable letter of credit of any bank organized
or authorized to transact business in the State of West Virginia,
rayable cnly ipon presentaticn by the Director;

(e) A perfected, first-lien security interest in real
property, in favor of the Director;

(f) Investment-grade rated securities, having the highest
rating issued by a nationally recognized securities rating |
service, endorsed to the order of, and in the possession of, thes
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Director, excluding all issues of the type traded on a commodity
exchange such as contracts for future delivery of goods; or

(g) A whole life insurance policy assigned to the Divisicn
of Environmental Protection and in the possession of the
Director, said policy having been issued by only those companies
with an independent financial rating of A+, Aaa, or the
eguivalent authorized to.do business in the State of West
Virginia and are membker insurers of the West Virginia Life and
Health Insurance Guaranty 2Zssociation.

2.2%8 Combined Coal Refuse means a mixture of coarse
coal refuse and dewatered fine coal refuse.

2.289 . Combustible Materials means organic materials that

are capable of burning by fire or through oxidation, accompanied
by the evolution of heat and a significant temperature rise.

2.2530 Common Size Comparative Balance Sheet means item
amounts from a number of the permittee’s or applicant’s
successive yearly balance sheets arranged side by side in a
single statement followed by common size percentages whereby:

(a) the asset total is assigned a value cof cone hundred
percent (1006%); o o -

(b) the total of liabilities and owner equity is also
assigned a value of one hundred percent (100%}; and

(¢) each individual asset, liability, and owner eguity item
is shown as a fraction of one of the one hundred percent (100%)
totals. R

2.391 Common Size Comparative Income Statement means an
operator’s income statement amounts for a number of successive
vearly pericds arranged side by side in a single statement
followed by common size percentages whereby net sales are
assigned a one hundred percent (100%) value, and then each
statement item is shown as a percentage of net sales.

2.3%2 Community or Institutional Building means any
structure, other than a public bullding or an occupied dwelling,
which is used primarily for meetings, gatherings or functions of
local civic organizaticns or other community groups; functions as
an educational, cultural, histeoric, religious, scientific,
correcticnal, mental health or physical health care facility; or
ig used for public services, including, but not limited to, water
supply, power generation or sewage treatment. :
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2.323° ° Compaction means the densification cof a soil or
soll-like material by means of mechanical manipulation.

2.334 Complete and Accurate Zpplication means an
application for a surface mining permit or prospecting approval
which, immediately pricr to issuance, contains all maps, plans,
designs and other application materials required by the Act and
these rules and regulations, excluding bond, which are necessary
for the Director to make a decision on approval or denial.

2.345 ~  Completion of Reclamation means that all terms and
conditions of the permit have been satisfied, the final
inspection report has been approved by the Director, that all
applicable effluent and applicable water guality standards are
met, and the total kond has been released.

2.3886 - Construction Pore Pressures means water pressures -
generated in_ foundation scils or embankments due to compressicn
by loads impcsed by construction of an embankment or other
structure,

2.367 ‘Cumulative Tmpact means the hydrologic impact that
results from the cumulaticn of flows from all coal mining sites
to common channels or aguifers in a cumulative impact area.
Individual mines within a given cumulative impact area may be in
full compliance with effluent standards and all other regulatory
requirements, but as a result ¢f the co-mingling of their off-
site flows, there is a cumulative _ impact. The Zct does not
prohikit cumulative impacts but dcoces emphasize that they be
minimized. When the magnitude of cumulative impact exceeds
threshold limits or ranges as predetermined by the Division, they
censtitute material damage. '

2.3%8 Cumulative Impact Area means the area, including
the permit area, within which impacts resulting from the proposed
operation may interact with the impacts of all anticipated mining
on surface and grouhdwater systems. Anticipated mining shall
include the entire projected lives through bond releases of:

{a) the proposed operatiocn;
(by all existing operations;

(¢} any operation for which a permit application has been
submitted to the Director, and;
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(d} all operations required to meet diligent development
requlrements for leased Federal coal for which there is actual
mine development iInformation available.

2.382  Current Ratlo means the relation of current assets
to current liabilities.

2.53540 Density means the weight of scil cor seoil-like
golids per unit of total volume of s0il or similar mass.

2.481 Design Storm means predicted precipitation of -
given intensity, freguency and duration based on United States
Weather Bureau data.

2.4%2 Director means the Director of the Division of
Environmental Protection or his authorized agent.

2.423 _ Downslope means the land surface between the
projected outcrop of the lowest coal seam being mined along each
highwall, or any mining-related construction, and the valley
floor. - v T ) -

2.434 Embankment means a man made deposit of earth or
waste materLaLs, usually exhlbltlng at least one sloping face,
that is raised above the natural surface of the land.

Z2.445 Embankment Stability means the degree of safety
relative to a structural failure of the embankment.

2.4358 = Emerdency Spillwav means a hydraulic structure
designed to pass water in excess of that which an impoundment is
designed to store or which cannot ke passed through a principal
spillway. -

2.467 Excess Spoil means overburden materlal disposed of
in a lecation other than the pit. :

2.478 Existing Coal Refuse Area means a refuse disposal

area that is part of an active surface mining operation.

2.483 T Existing Structure means a structure or facility
used with or to facilitate surface coal mlnlng and reclamation
operaticns for which constructicn began pricr teo January 18,
l981.

2.4950 Face-Up means the result of an excavation where a
vertical or near vertical highwall is created that exposes the
overburden and the mineral face.
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2.581 - Fine Ccal Refuse means ccal preocessing waste which
may bs disposed of in a slurry form or in a dewatered or treated
state. . : :

2.5%2 Foundation means solil, bedrock, or other earth
material on cor against which an embankment or other structure is
placed. . ’

2.523 Fragile Iands means geographlic areas containing
natural, ecologic, scientific or aesthetic resources that could
be significantly damaged or destroyed by surface coal mining
operaticns. Examples of fraglle lands include valuakle habitats
for fish or wildlife, critical habitats for endangered or
threatened species of animals or plants, uncommon geologic
formations, national natural landmarX sites, areas where mining
may result in flooding, environmental corridors containing a
concentration of ecologic and aesthetic features, and areas of
recreational value due to high environmental gquality.

2.534 Freeboard means:

(a) the vertical distance between the lowest point of the
crest of the embankment and the reservoir water surface; or

(b) the vertical distance between the top of a ditch or
channel and the water surface during the design flow.

2.545 Gravity Discharge means, with respect to
undergreound mining activities, mine drainage that flows freely
down gradient in ah ¢pen channel. Mine drainage that occurs as a
result cof flooding a mine to the level of the discharge is not

gravity discharge. -

2.8556 ‘Groundwater means subsurface water in the zone of
saturation.

2.567 Growing Season means one (1) vyear.

2.5%8  Handbook means the Technical Handbook of Standards

and Specifications for Mining Operations in West Virginia.

2.582  Haulaveway Road or Access Road means a surface
right-of-way for purpecses of travel by land vehicles used in
surface mining and reclamaticn or prospecting operations. A recad
consists of .the entire area within the right-ocf-way, including
the roadbed, shoulders, parking and side areas, approaches,
ditches, and other related structures. The term includes access
and haulroads constructed, used, reconstructed, inproved, or

10
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maintained for use in surface mining and reclamation or
prospecting operations, including use by coal hauling vehicles to
and from transfer, processing, or storage areas. The term does
not inciude ramps and routes of travel within the immediate
mining area or within spell cr ceal nine waste disposal areas.

2.5950 Hazard Potential means a classification rating
assigned to a structure based on engineering evaluations and
judgment predicting the potential damage to human l1ife, property
and environment should a failure of the structure cccur.

2.681 Highwall means the face of exposed coverburden or
coal in an opeh cut of a surface mining operation or for entry to
an underground mining operation.

2.6%2.  Historic lands means historic, archaeclogical,
cultural, and scientific areas. Examples of. historic lands
include archaeclogical sites, sites listed on or eligible for
listing on a state or naticnal register of historic places,
naticnal historic landmarks, sites having cultural significance
to native Americans, or religious significance to religious
groups, and sites for which histeric designation is pending.

2.623 Hydrelogic Balance means the relationship between
the guality and quantity of water .inflow t¢, water outflow from a
hydrologic unit including water stored in the unit. It
encomnpasses the dynamic relaticonships ameng precipitation,
runoff, evaporation and changes in ground and surface water
levels and storage capacity.

2.634 -Hvdrological Isolated Operations means & surface

mining operaticn where hydrologic impacts are negligible or are .
dissipated before reaching points in the system where they are
additive to hydroleogic impacts of other surface mining
cperations.

2.645 Hvdrologic Req;me means the entire state of water
movement in a given area.

2.655 Inpoundment or Impounding Structure means a etesegd
basin either naturally formed or artifically built for the
retention cf water, sediment, slurry, or other liguid or semi-
liguid material . '

2,667 - Infiltration means the flow or movement of water
through the surface of solil or soil like material into the
ground.

11
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2.6%8 Inspection means a visual review of prospecting,
surface or other mining operations to assure compliance with
applicable laws, rules, regulations or permit conditions under
jurisdiction of the_ Director.

2.689 _ . Intermittent Stream means:

{a) a stream or reach of a siream that drains a watershed of
at least crie square mile; or ’

(k) a stream or reach of a stream that is below the local -
water. table for at least some part of the year, and obtains its
flow from both surface runoff and ground water discharge.

2.6970 ° Irreparable Damage to the Envircnment means any
damage to the envirconment in violation of thes Act and these
regulations which cannot be corrected by activities of the
respensible persen.

2.761 Knowingly means that an individual knew or had
reason to know in autherizing, ordering or carrying out an act or
omission on the part ¢of a cocrporate permittee that such act or
omission constituted a violation, failure or refusal.

2.7%2 Teachate means a liquid that has percolated
through soil, rock or waste and has axtracted digsolved or S
suspended materials. ' )

2.723 Lightly Buffered Stream means any stream or its
tributaries that contains less than fifteen (15) PPM methyl
orange alkalinity (to pH 4.5) and a conductivity cof less than
fifty (50) micro MHO. )

2.7234 .. Liguefaction means a phenomenon wherein a
saturated granular so¢il or scil like material loses strength and
flows in a manner resembling a liguid. _

2.745 Liguidity Ratic means the relation of cash to
current liabkilities.

2.756 .Mineral Face means the exposed vertical cross
section of the natural coal seam or mineral deposit.

2.767 - Natural Drainway means any natural water course
which may carry water to the tributaries and rivers of the
watershed.

12
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2.7%8 Natural Hazard Lands means geographic areas in
which natural conditions exist which pose or, as a result of
surface coal mining operations, may pose a threat te the health,
safety or welfare of people, property or the environment,
including areas subject to landslides, cave-ins, severe wind or
s0il erosion, fregquent flooding and areas of unstable geology.

statement after taxes, including taxes based on income,
adjustments, all extracrdinary inccome and expense, but before
preferred and common stock dividends.

2.789 " Net Profit means the bottom line of the income

2.7580 Occupied Dwelling means any building that is
currently being used on a regular or temporary basis for human
habitatien.

2.881 Operator means any person who is granted or who
should obktain a permit to engage in any activity covered by the
Act or these regulations, or anvone who engages in surface mining
and/or surface mining and reclamation operaticns. Further, the
term.ghall be ccnstrued in a manner consistent with the federal
program pursuant to Public Law 95-87.

2.8%2 Outer Spcoil or Outer Slope means a disturbed area
extending from the ocuter peoint of the bench to the extreme lower
limit of the disturbed land.

2.823 Overburden means ccnsolidated or unconsclidated
material of any nature which cverlies a mineral deposit,
excluding tepsoil.

2.834 Owned or Controlled and Owns or Controls means any
ocne or a combination of the relationships specified in paragraphs
{a) and (b) of this definition:

(a) (1) Being a permittee of a surface coal mining
operation; (2} Based on instrument of ownership or veoting
securities, owning of record in excess of fifty (50) percent of
an entity; or (3) Having any other relationship which gives one
person authority directly or indirectly to determine the manner
in which an applicant, an operator, or cother entity conducts
surface mining operations.

(b) The following relationships are presumed to constitute -
ownershlip or control unless a person can demonstrate that the
perscn subject tc the presumption does not in fact have the :
authority directly cor indirectly to determine the manner in which
the relevant surface mining operation ls conducted:

13
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(1) Being an officer or director of an entity;
{2) Being the operator of a surface mining operatiocn;

(3) Having the abkility to commit the financial or real
property assets or working resources of an entity;

(4) Being a general paritner in a partnership;

(5) Based cn the Iinstruments of ownership or the
voting securities of a corporate entity, owning of record ten
(10) through fifty (50) percent cof the entity; or

(6) oOwning or contrelling cecal to be mined by another
person under a lease, sublease or other contract and having the
right to receive such coal after mining or having authority to
determine the manner in which that person or another person
conducts a surface mining operation.

2.845 " Beak Runoff means the maximum flow in a specified
geographic location resulting from a given design storm.

2.855 =~  Perennial Stream means a stream or portion of a
stream that flows continuously.

2.867 Perscn having an interest which is or mav be

adversely affected or person with a valid legal interest means

any person:

(a) Whe uses any resource of eccnomic, recreational,
aesthetic, or environmental value that may be adversely affected
by prospectlng or surface mining and reclamatlon operatlons or
any related action of the Director; or

(b) Whose property is or may be adversely affected by
prospecting or surface mining and reclamation operations or any
related action of the Director. :

2.8%8 Piping means a process of internal erosion which
cccurs when water transports scil or soll like materials through
unprotected exits, developing unseen channels or pipes through an
embankment or its foundation.

2.852 Pit means that part of the surface mining
operation from which the mineral is being actively removed or
where the mineral has been removed and the area has not been
backfillied.

14
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2.8%20 = Pre-Existing Discharge means any water discharge
from the proposed disturbed area prior to disturbkance as approved
in a permit or a prospecting approval.

2.981 Prevlian means the total application submitted to
the Director including the application forms, mining and
reclamation plan, drainage plan, blasting plan, planting plan,
maps, drawings, data, cross-sections, bonds and other informaticn
as may be required to cbtain a permit.

2.9%2 Pringipal Shareholder means any person who is the
record or beneficial owner of ten percent (10%) or more of any
class of voting stock. ' - -

2.923 Principal Spilliway means a hydraulic structure
which passes water at levels between normal pool and the
emergency spillway invert elevations.

2.934 Probable Maximum Precipitation means the depth-

duration-area rainfall for a particular afFea that represents the
maximizing of meteorological donditions.

2.945 | Prospecting means the field gathering of surface
or subsurface geclogic, physical, or chemical data by trenching,
drilling, geophysical, or other technigues necessary to determine .
the guality and guantity of overburden and coal of an area; or
the gathering of envircnmental data to establish the conditions
of an area before beginning surface mining and reclamatiocn
operations, where such activity may cause any disturbance of the
land surface or may cause any appreéeciable effect on land, air,
water; or other envirenmental resources. Regardless of whether
or not any disturbance is anticipated, the gathering of
environmental data on lands designated unsuitable_pursuant to -
Section 22 of the Act shall be considered prospecting and subject to
the requirements of Section 13 of these regulations. :

2.956 T Protected Structures means for purposes of
blasting, dwellings, public buildings, schools, churches, or
community or institutional buildings.

2.967 CBublic Building means any structure that is owned.
or leased by a public agency or used primarily for public .
business or meetings.

2.9%28 " Quick Assets means cash and current assets that
can be guickly turned into cash. _
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2.989 Reasonably Available Spoil means speil and
suitable ccal mine waste material generated by the remining
operation or other spoil or suitable coal mine waste material
located in the permit area that is accessible and available for
use and that when rehandled will not cause a hazard to public
safety or significant damage to the environment.

2.99100 Recharge Capacity means the ablility of the soils
and underlying materials tc allcw precipitation to infiltrate and
reach the zone of saturation.

2.1081 Reclamation means those actions taken to rsastore
mined land to the approved pest mining land use.

2.10%2 Remined Area means only that area of any coal
remining operation on which coal mining was conducted before the
effective date .0of the federal Surface Mining Control and
Reclamation Act of 1977 (PL-95-387).

2.10223 Renewable Rescurce Lands means aguifers and areas
for the recharge of aguifers and other underground waters, areas
for agricultural or silvicultural precduction cof food and fiber,
and grazing lands. : :

2.1034 Eetained Earnings means stockholder’s eguity that
has arisen from retained assets from earnings in the business.
This shall include only earnings from normal operations and not
gains from such transactions as the sale of plant assets or
investments. . ' : :

2.1045 Return On Investment means the relation of net
profit for the last yearly period tec ending net worth.

2.1056 Safetv Factor means the ratio of the sum of the
resisting forces to the sum of the loading forces in a
constructed valley f£ill, backfill, dam, or refuse pile.

2.1067 Sediment means solid material that is either in
suspension, is being transported, or has been moved from its site
of corigin and has come to rest on the earth’s surface.

2.10%38 Sediment Control or Other Water Retention Structure
Sediment Control or Other Water Retenticn System, or Sediment .
Pond means an impoundment designed, constructed, and maintained
in accordance with these regulations for the purpose of removing
solids from water in order to meet applicakle water guality
standards or. effluent limitations before the water is discharged
into. the receiving stiream.
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2.1082 Self-Bond means an indemnity agreement in a sum
certain payable to the Director, executed by the permittee and by
each individual and business organization capable of influencing
or controlling the investment or financial practices of the
permittee by virtue of his authority as an officer or ownership
of all or a significant part cf the permittee, and supported by
agreements _granting the Director a security interest in real or
perscnal property pledged to secure performance by the permittee.

2.18910 Significant Acguifer means a stratum or group of
strata that can store and transmit water in significant :
guantities for a specific use.

2.1181 Slope Protection means measures taken to control -
erosion on slopes.

2,.11%2 Slope Stability means the relative degree of safety
from the development of a landslide in a slcpe, as defined by one
or more standard engineering methods of analysis.

2.1123 Spoil means overburden that has beesn removed during
surface mining operations.

2.1134 Stabilize means to control movement of scil, speil N
plles or arsas of disturbed earth.

2.1145 Strength Parameters mean those engineering wvalues -
cbtained from standard engineering shear strength tests of soil
or soil like material.

2.1156 Strugture means, except as used in the context of
subsection 3.8 of these regulations, any man-made structures
within or outside the permit areas which include, but is not
limited to: dwellings, outkuildings, cocmmercial buildings, public.
buildings, community bkuildings, institutional buildings, gas
lines, water lines, towers, airports, underground mines, tunnels
and dams. The term does not include structures built and/or
utilized f£or the purpose of carrying out the surface mining
operation. , : .

2.1167 . Sub-Drainage System means a designed and constructed
system provided for the convevance of subsurface water. -

2.11%8 _Subsidence means, as it relates to underground
mining operations or auger mining, a sinking, collapsing or
cracking of a portion of the earth’s surface caused by vcids
beneath the surface created by mining.
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2.1183 Substantial Tegal and Financial Commitments in a
Surface Ccal Mining Operaticon means that significant investments
and legal commitments have been made in activities and facilities
such as power plants, railrocads, ccal handling, preparation,
extraction or storage facilities and other capital-intensive
activities on the basis of a long term ccal contract.

2.1%%2C Substantially Disturb means, for purposes of
prospecting, to significantly impact land or water resources by
blasting; by remcval of vegetation, topsoil, or coverburden; by
construction of recads or other access routes; by placement of
excavated earth or waste material on the natural land surface or
by other such activities; or te remove more than 250 tons of
coal.. R

2.1281 Successor in Interest means any person whoe succeeds
to rights granted under a permit by transfer, assignment or sale
of those rights.

2.12%2 Suretv Bond means an indemnity agreement in a sum
certain payable to the Director executed by the permittee which
is supperted by the performance guarantee of a corporation
licensed to do business as a surety in the State of West
Virginia. T "~ T

2.1223 Surface Mining and Reclamation Operation means

surface coal mining operaticons and all activities necessary or
incidental toc the reclamation of such cperations.

2.12%4 - Surface Water means water on the surface of the
earth. :

2.1245 Topsoil means the A and E-horizon soil layer of the
four {4) major soil horizons.

2.1256 Toxic-Forming Materials means earth materials or
wastes which, if acted upon by air, water, weathering or
microcblological processes, are likely to produce chemical or.
physical conditions in soils, air or water that are detrimental
to the environment. '

2.1267 Toxic Mine Drainage means water that is discharged
from active or abandoned mines cr other areas affected by surface
mining operations, reclamation operatiocns, or prospecting
cperations which contains a substance which through chemical
action or physical effects, is likely teo kill, injure or impair
bicta - commonly present in the area that might be exposed teo it.
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2.12%8 Transfer. Assignment or Sale of Rights means a

change in ownership pursuant to subsection 2.83 or other
effective contreol over the right granted in a permit or approval
to conduct surface mining operations.

2.1289 Undergrcound Development Waste means waste rock
mixtures of coal, shale, claystone, siltstone or other related

materials that are brought toc the surface for dispesal.

2.12930 VYalid Existing Rights exists, except for haulroads,
in each case in which a perscon demcnstrates that the limitation
provided for in the Act would result in the unconstituticnal
taking of that person’s rights. For haulrcads, valid existing
rights means a road or receorded right-of-way or easement for a
road which was in existence pricr te¢ August 3, 1977. A person
possesses valid existing rights if he can demonstrate that the
coal is immediately adjacent to an ongoing mining operation
which existed on August 3, 1977 and is neseded to make the
operation as a whele economically viakle. Valid existing rights
shall also ke fcund for an area where a person can demconstrate
that an SMA number had been issued prior to the time when the
structure, road, cemetery or other entity came into existence.

2.13891 Valley cr Head-¢of-Hollow Fill means a fill structure
consisting of any material, other than organic material, placed
in a valley where side slopes of the existing valley measured at
the steepest point are greater than twenty (20) degrees or the
average slope of the profile of the helleow from the toe of the
£fill to the top of the fill is greater than ten (10) degrees. In
head-of-hollow fills the teop surface of the £ill, when completed,
is at apprcximately the same elevaticn as the adjacent ridge
line, and n¢ significant area of natural drainage occurs above
the £1i11 draining into the f£ill area.

2.13%2 Vieolation, Failure or Refusal means a violation of a
condition of a permit issued pursuant to the Act or these rules
and regulationsg; or a faillure or refusal to comply with any order
issued under Secticns 15, 16, or 17 of the Act, or any crder
incorporated in a final decision issued by the Director under the
Act, except an order incorporated in a decision issued under
paragraph (1), subsection (d), Section 17 of the Act.

2.1323 . Willfully means that an individual acted:
(a) Either intentionally, voluntarily or consciously; and

(b) With intentional disregard or plain indifference to
legal reguirements in authorizing, ordering or carrying ocut a
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corporate permittee’s action or omission that constituted a
violation, failure or refusal.

2.1334 Woodlands means commercial woodlands where the post-
mining land use would result in the develcpment of a commercial
product where flat or gently rolling land is essential for the
cperation of mechanical harvesting equipment. -

2.1345 Weorking Capital means the excess cf the operator’s
current assets over its current liabilities..

2.1356 Zone of Saturation means the zone bslow the
piezometric surface in which all vdids are filled with
groundwater. o - ' o
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38=2<3.7 Permit Application Recuirements and Contents

3.1 Applicant Information. All information provided by an
applicant in an application for a surface mining permit shall be
clear and concise and shall be provided in a format prescribed by
the Director and/cr a format regquired by the Federal Cffice of
Surface Mining Reclamation and Enforcement. In additicn to the
information requirements of Section ¢ of the Act, each
application for a permit shall contain the following information
except that submittal of a scocial security number is at the
option of the applicant:

{a) A statement as to whether the applicant is a
corporation, partnership, sole proprietorship, association, or
cther business entity.

(b) The name, address, telephone number and, as applicakle,
social security number and employer identification number of the:

(1) Applicant;
(2) 2Applicant’s resident agent; and

(3) Person who will pay the abandoned mine land
reclamation fee. - = ,

(¢) List, for each person who owns or controls the
applicant under the definition of "owned or contreoclled" and "owns
and controls" in subsectlon 2.82 of these regulations (as
applicable):

(1) The person’s name, address, social security
number, and employer identificaticn number;

{(2) The person’s ownership or .control relationship to
the applicant, including percentage of ownership and location in
organizational structure;

(3) The title of the person‘s position, date position
was assumed, and when submitted under paragraph (h), subsection
3+323.33 of these recgulations, date of departure from the
rosition;

(4) ZEach additicnal name and identifying nunber,
including employer identification number, Federal or State permit
number, and MSHA number with date of issuance, under which the
perscn owns or conitrols, or previously ownad or controlled, a
surface coal mining and reclamation operation in the United

21




Title 38 :
CSR 2 ] )
Section 2 ) -

States within the five (5) years precedlng The date of the
application; and

(5) The application number or other identifier of, and
the regulatory autherity for, any other pending surface coal
mining operation permit application filed by the person in any
state in the United States.

(d) List, for any surface ccal mining operation owned or
controclled by either the applicant cor by any person who owns or
controls the applicant under the definition of "owned or
controlled" and "owns or contreols" in subsection 2.82 of these
regulaticns, the operation’s:

(1) Name, address, identifying numbers, including
employver identification number, Federal cr State . permit number
and MSHA number, the date of issuance of the MSHA number, and the
regulatory authority; and

(2) Ownership or control relationship te the
applicant, “including percentage of ownership and lcocation in
ocrganizational structure.

(e) The name and address of each legal or equitable owner
cf record of the surface and mineral property to be mined, each
holder of record of any leasehold interest in the property to be
mined, and any purchaser of record under a real estate contract
for the property £o be mined.

(f) The name and address of each owner of record of all
property (surface and subsurface) within one hundred (100) feet
of any part of the proposed permit area.

(¢) The Mine Safety and Health Administration (MSH2)
numbers for all mine-assoclated structures identified in the
permit that regquire MSEA approval.

(hy A statement of all lands, interest in lands, optiens,
or pending bids on interests held or made by the applicant for
lands contigudus to the area described in the permit application.
If requested by the applicant, any information reguired by this
paragraph which 1s not on publlc file pursuant te the Act shall
be held in confidence.

(i) A statement of whether the applicant or any subsidiary,

affiliate, or perscns owned or controlled or under control or
ownership with the applicant has:
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(1) Had a Federal or State coal mining permit
suspended or revoked in the five (5) years preceding the date of
submission of the application; or

(2) Forfeited a performance bond or similar security
deposited in lieu of bond. .

(Jy A brief explanation of the facts involved if any such
suspension, revocation, or forfeiture referred to in parts (1)
and (2) of paragraphs (i) of this subsection has occurred,
including: ’ ’ '

{1) Identification number and date of issuance of the
permit, and the date and amount of bond or similar security;

(2) Identification of the authority that suspended of¥ -~
revoked the permit cor forfeited the bond and the stated reasons
for the action;

(3) The current status of the permit and bond, or
similar security involved;

(4) The date, location, and type of any administrative
or judicial proceedings initiated concernlng the suspension,
revocation, or forfeiture; and ’

{3} The current status of any administrative or
Judiclial proceedings.

(k) A list for any violation of a provision of the Act or
these regulations and any other Federal or State laws, rules and
regulations pertaining to alr or water environmental protection
incurred in connecticn with any surface mining operation received
by the applicant during the three (3) year pericd preceding the
application date, and a list of all unabated cessation orders,
and unabated alr and water guality viclation notices received
prior to the date of the application by any surface mining and
reclamation operation owned oY controlled by either the applicant
cr by any person who owns or controls the applicant. For each
viclation notice or cessation order reported, the lists shall
include the following information as applicable:

(1) Any identifying numbers for the operatien,
including the Federal or State permit number and MSHA number, tThe
dates of issuance of the vieclaticon notice and MSHA number, the
name of the person te whom the viclaticon notice was issued, and
the name cf the issuing regulatory autherity, department cor
agency;
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(2) A brief descriptien ¢f the vielation alleged in
the notice;

(3) The date, locdticn, and type of any administrative _
or judicial proce=dings initiated ceoncerning the violation,
including, but not limited to, proceedings initiated by any
person to cbtain administrative or judicial review of the
violaticn; - ’

(4) The current status of both the proceedings and the
violation notice; and '

(5) The actions, if any, taken by any person to abate
the violaticn.

(1) Each application for a permit shall centain a sweorn
statement as £<¢llows: "The information contained in this
application is true and correct to the best of my knowledge and
belief." Such statement shall be signed by an acgcountable
official of the applicant and shall be notarized.

(m) The applicant for a permit or a revision of a permit
shall have the burden cof establishing that his application is in
compliance with all the reguirements of the Act and these rules
and regulations.

{n) After an applicant is notified that the application is
approved, but before the permit is issued, the. applicant shall
update and correct the information previocusly submitted under
this subsection or indicate that no change in such information
has occurred. ' i

(o) Upon regquest bv one or more permittees related through
ownership and contrel, and with the approval of the directeor, a
permitiee, or permitiees related through ownership and control,

may submit and maintain a centralized ownership and control file.

Anvy permit application which references an approved
centralized ownership and contrel file may be determined to be .

complsete and accurate for the purpeses of this subsection. Each
centralized ownership and contrel file shall at a nminimuam:

(1) Contain the information reguired by paragraphs
(a), (¢}, (d), and (1) of this subsection on such forms, or in
the format, as mayv be required by the Director;

{(2) Provide a procedure for the file to be updated at
least guarterly, although this reguirement does not relieve an
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applicant from having complete and accurate information in the
centralized ownership and control file durlnq the tlme 1t has an
application pending; and

(3} Previde that the applicant maintain a copv or
copies of the file in any regquired courthouses, regicnal offices,
and ofther public offices, during any reguired public notice
period, when referenced in an application that is otherwise
required to be made available in such cffices.

3.2 Advertisement.

(a) SMA File Number. Prior to the publicaticon of an
advertisement for a surface mining permit in accordance with
paragraph (6), subsection (a), Section 9 of the Act, the applicant shall submit
an administratively compleété surface mining permit application
and cbtain a surface mining application (SMA) file number. Each
SMA number shall be valid for one vyear; provided, that the
Director may extend an SMA number beyond one year, if the
application has been diligently pursued by the applicant
throughout the 1life of the SMA number. In order for an SMA
number to be extended, the applicant must submit. to the Director
a written request, which shall state the reason(s) and which
shall demonstirate good cause for the extension.

(k) Advertisement Information. Each advertilisement -will
centain at a minimum:

(1) The surface mining application (SMA) file number;

(2} A clear and accurate location map of a scale and
detall found in the West Virginia General Highway Map. The map
size will be at a minimum four inches (4") x four inches (4"),.
Longitude and latitude lines and noérth arrow will be indicated on
the map and such lines will cross at or near the center of the
proposed permit area;

(3) The names and business address of the applicant to .
inciude a street address or route number;

(4) A narrative description clearly describing the
locaticn of the proposed permit area;

(5) The name (s} c¢f the coal sean(s) to be nined;

(6) The name{s) of the receiving stream(s) intec which
drainage from the permit area will ke discharged;
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(7) The location wheres a copy of the application is
available fcor public review; i ' |

(8) The name and address ©f the Division of
Environmental Protection 0ffice where written comments or
reguests for informal conferences on the applicaticn may be
submlitted;

{9) The type of operation;

(10) BSurface and mineral ownership of the tract(s) to
be permitted;

(11) Surface and mineral ownership of preoperty within
one hundred (100) feet of the permit area;

{12) Where the permit application reflects that mining
will occur within cne-hundred feet (100’) of the ocutside right-
of-way of a public road (except where mine access rcads or -
haulage roads jecin such right-of-way), the applicant may choose
one of the following procedures to satisfy the additicnal public
notice reguirement: .

(2} Include in the advertisement reguired in this
secticn a concise statement:

(i) Identifying the road to be affected;
{ii) Identifying the affected segment; and

(iii) Advising that a public hearing may be |
regquested; or -

(B) A separate public notice may be published,
prior to issuance of a permit, which:

(1) Identifies the road toc be affected;
(1i) TIdentifies the affected segment; and

(iii) Advises that a public hearing may be
reguested. -

(13) Where the permit applicant proposes tec relocate or
close a public road, the advertisement shall include a céncise
statement which:
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(A) Describes the identification number and
gecgraphic location of the road;

{B) Describes the particular segment to be.
relcocated or cleosed;

(C) Describes where the relocated segment is to
be sited;

(D) Describes the approximate time and duration
of the relocation or closure; and

(E) Advises that a public hearing may be
requested. '

{14) Where an alternative land use is proposed,
indicate the premining land use and the proposed postmining land
use; and -

(15} Where an experimental practice is prcposed, the
advertisement shall contain a statement indicating such and
identifying applicable provisions for which a variance is
reguested.

{(c) DNotice to Gevernmental Agencies. Upon receipt of an
administratively complete application for a surface mining and
reclamation permit, a permit revision or a permit renewal, the
Director shall notify all Federal or State government agencies
with autherity to issue permits and licenses applicable tc the
proposed surface mining and resclamaticn operation or those
agencies with an interest in the proposed cperation, including
the U. 8. Depariment of Agriculture Soil Conservation Service
district office, the local U. S. Army Corps of Engineers district
engineer, the National Park Service, State and Federal fish and
wildlife agencies, and the historic preservation cfficer.

(&) Availability of Comments. The Director shall place on -
file at the regional cffice in which a permit, permit revision or
renewal of a permit is filed, a copy of all public comments
received as a result of the advertisement and shall provide the
applicant with such comments. When a permit, permit revision or
renewal of a permit 1s issued or approved, the Director shall
notify within ten (10} days each person who filed comments or
ocbjections to the application, each party to an informal
cenference, and the appropriate local governmental agencies :
including the clerk of the county commission. The Director shall
also cause to be published at least monthly a listing of all ,
permits issued, which listing shall include a description of the

27




Title 38
CSR 2
Section 3 .

location of the land to be affected. The listing shall also be
forwarded to the Clerk of the County Commission.

(e) Readvertisement. After a Surface Mine Application
(SMA) has been advertised once a week for four successive weeks,
and i1s determined by the Director to have had a limited number of -
minor. changes which do not significantly affect the method of
operation, the reclamation plan, and/cr the original
advertisement, he may reguire cne (1) additicnal advertisement to
ke published w1th a ten (10) day public comment period. Permits
which are being renewed or significantly revised and permit
applications which are being significantly revised must be
advertised in accordance with paragraph (b) of this subsection
and paragraph (6), subsection (a), section 9 of the Act.

(f) Renctification. A& renotification letter shall be sent
te all commentors of a surface mine application {(SMA) when a
determination has been made by the Director that readvertisement
is required in accerdance with paragraph (e) of this subsection.

(g) Csrtification of Publication. The advertisement and
publication dates for all permit applications, permit renewal
applications, applications for revision of a permit, and transfer
assignment and sale cf permits, shall be certified and notarized
by the publishing newspaper. The certificate of puklication
shall be made a part of the approved application no later than
four (4) weeks after the last date of publication.

3.3. Occupled Dwellings.

(ay Valid Existing Rights. Where the prcposed surface coal
mining operations would be conducted within three hundred (300)
feet, measured horizontally, of any occupied dwelling, the permit
applicant shall submit with the application a notarized written
waiver by lease, deed, or other conveyance from the owner -of the
dwelling, clarifying that the owner and signator had the legal
right to deny mining and knowingly waived that right. The waiver
shall act as consent to such operations within a closer distance
of the dwelling as specified.

(b) Waiver. Where the applicant for a permit had obtained
a valid wailver prior to August 3, 1977, from the owner of an
occupied dwelling to mine within three hundred (300) feet of such
dwelling, a new wailver shall not be reguired:

(1) Where the applicant for a permit had obtained a

valid waiver from the owner of an occupied dwelling, that waiver
shall remain effective against subsequent purchasers who had
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actual or constructive knowledge of the existing waiver at the
time of purchase. -

(2) A subsequent purchaser shall be deemed to have
constructive knowledge if the waiver has been properly filed in
public property records pursuant to State laws or if the mining
has proceeded to within the three hundred (300) feet limit prior
to the date of purchase.

3.4 Maps. ) . T : _

(a2) Scale for Maps. Except as otherwise noted in these .
rules and redulaticns, the scale reguired for all maps shall be
as follows: ' '

(1) The preferred scale of maps prepared from United
States Geological Survey topegfaphic maps on 7.5 minute.
quadranglie shall be five hundred feet (5007) to the inch;

(2) The preferred scale for maps assoclated with
underground coal mining operaticons and facllities incidental to
coal mining shall bse. two hundred feet (200’) to the inch; and

(3) Other. scales may be used where improved clarity
and accuracy are achieved.

() Map Size. All maps and plans shall be submitted on
print paper, thirty inches (30"} by forty-two inches (42") or - -
less.” If supplementary maps or plans are attached, match lines
shall be used.

(c) Color Code. A color code shall be used in preparing all .
maps to indicate critical features of the permit area as follows;
provided, that drafted or computer generated graphic symbols or
shading may ke used in place of a color code, 1f a separate,
unicuely identifiiable, and clearly discernible symbol or shading
is provided in place of each color as specified below, and if the
symbcols or shading are clearly defined con map legends and used .-
consistently throughout the permit application, and in any
subseguent permit revisions, progress maps, or other submittals
relating to the permit: :

(1) Red shall indicate mineral to be removed;
(2) Blue shall indicate water and drainage patterns;

{3} Green shall indicate areas regraded;
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(4) Yellow shall indicate all other areas within the
permit boundary; and

(537 Puryle shall ke used to outline adjacent mining
permits.

(d) Preplan. In addition te the requirements of paragraphs
(12) and (13) of subsection (a) Secticn 9 of the Zct and Section
10 of the Act, the applicaticn shall include as applicable the
following information:

(1) The location and current use of all structures
within one thousand feet (1000/) of the proposed permit area;

(2} All public roads located on or within one hundred
)

feet (100’) of the precposed permit area;

(3) The koundaries of any public park or historic lands
within or adjacent to the permit area;

(4) All cemeteries located on or within one hundred
feet (100’} of the proposed pernit area;

{57 Any porticon of a unit of the National System of
Trails or the Wild and Scenic River System, including study
rivers desigrated under Section 5(a) of the Wild and Scenic
Rivers Act which are located within or adjacent to the proposed . -
permit area; : - o '

(6} The current use and land use classifications of the
area of land and adjacent lands upon which the permit is sited
and adjacent lands;

(7) The location of all existing structures to be used
for surface mining operaticns which are toc be exenpt from design
standards;

(8) The date the map was prepared, a north arrow,
quadrangle name and locatlon map;

(2) Wheres the natural slcocpe cof the land below the coal
outcrop is less than twenty (20) degrees and downslope placement
of overburden or spoil is proposed, the map shall indicate
percent slope. of the land at two hundred foot (200’) intervals
along the creopline;
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(10) The location of each facility tc be used to
protect or enhance fish and wildlife and related environmental
values; o ’ ’ : B T

(11) Where the proposed permit area has been previously
mined and_to the extent that such information is availakle, list
the type of mining used, the coal seam or other mineral mined,
the extent of mineral removed, and the approximate date of
mining; -

(12) Extent of proposed augser operations;

{13) Surface and mineral owners and property lines
within the permit area and within one hundred (100) feet of any
point of the permit area;

(14) Location of water supply intakes for current users
of surface water;

{15) Locdation and identification of sub-areas if
incremental bonding is to be used;

(16) Location and extent of subsurface water, if
encountered, within the propcsed permit or adjacent areas,
including, but not limited to, areal and vertical distribution of
agquifers, and portrayal of seasonal differences of head in
different aguifers on cross sections and contour maps;

(17) The lccation of all oil and gas wells and other
utilities within the proposed.permit area are to be shown;

(18 The location and extent cf topsoil borrow areas,
and the lccation of topsoll storage areas;

(19) Alr pollution monitoring and control facility and
subsidence mcnitoring location;

(20) Any permanent facility to remain after mining;

{21}y All coal storage, cleaning, loading, and refuse
digpecsal areas; - - ] N

(227 The location of ahy non-ccal waste storage areas;
(23) The location of any fixed-explosive storage and

handling facility;_which will remain in place for an extended
eriod of time during the life of the overation and
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{(24) The area of land to be affected within the
proposed permit area according teo the seguence of mining and
reclamation. ’ o

(e) Drainage Mar. Unless the information regquired by this
paragraph can ke shown on the preplan map in a clear and legible
fashicn, a separate drainage map cf the same size scale and
detail of the preplan map shall be made a part of the permit
application and shall contain the following:

(1) "The directicnal flow of water on ahd away from the
permit area; - :

(2) Location of all monitoring sites used to develop
surface and groundwater base line information;

(3} Lecation of all surface and ground water
monitoring sites to be used for satisfying reporting reguirements
during the nining operation;

(4} Locaticn of all erosion and sedimentation control
structures; and ’

(3) The extent and boundaries cof each component
drainage area. . 7 - - - .

{f) Supplemental maps for undercround cecal mining permit
applications. In addition to other maps reguired in this
Section, each permit application for underground mining
operations shall include supplemental maps as fcollows:

{1y A U.S8.G.S. topographic map of the area extending
beyvond the preposed mining limits .and showing the following:

(a) Name and serles of the sheet;
{B) Scale, latitude, and longitude;

(C} Limits of underground mining operation

propocsed;
(D) Surface area to be permitted;
(E) Cropline of the coal seam to be mined;
(F) Location and identificaticon of all mine

cpenings for the proposed mine including shafts, slcpes, drifts,
boreholes, =stc; and
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(G) Location of all surface structures not owned
by the applicant over the area to be mined.

(2) A mine development map drawn to scale showing:

(A) Boundaries of underground mining cperation
and any adjacent active or abandoned mines in the same seam;

(B) &All owners of property and all residents
within the area above the proposed underground workings. The
area above the underground works shall mean within the angle of
critical deformation but at least 15° from any coal remcval;

(C) Present extent c¢f underground mining as well
as projected headings; :

(D) Date, scale, north arrow, dip, strike, and
average dip of the coal seam to ke mined;

(E) All gas wells, oil wells, water wells, and
test drill holes;

(F) Location of all known faults;

(@) Area and extent of previcus cr proposed auger
or strip mining in the same seam;

(H) Location and thickness of outcrop barriers;
and ' ’ ' -

(I) ZElevation of all entries, fanways and
boreholes. - T ' :

3.5 Cross Sections and Profiles. The applicaticn shall
contain cross-sections and/or profiles which accurately deplict:

(a) The existing premining surface configuration and the
final surface configuration that will be achieved. Cross
sections shall ke developed from sufficlent slope measurements to
adequately represent the existing land surface configuration of
the proposed permit area. Slope measurements shall take into
account natural variaticns in slope, t¢ provide accurate.
representation of the range of natural slopes and reflect
geomorphic differences of the area tc be disturbed. The Director
may require zdditional slope measurenents at specified intervals
and locations on a site-by-site basis;
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(b) The wvertical distribution of agquifers showing seasocnal
differences in head, if availlabkle, for the prcpcsed permit area;

(¢) Cross sectional area and profiles of excess spoil
disposal areas with all appurtenances shown including rock cores,

subsurface drains, surface drainage structures, foundations, etc;

(d} Cross sectional areas and profiles of all drainage and
sediment control structures including ponds, impoundments,
diversions, sumps, etc; and

(e) Cross sectional areas and profiles of all rcads.

3.6 QOperaticn Plans and Specifications. Each applicatien
shall ceontain in addition to other plans, specifications, and
descriptions reguired by the Act and these regulations a
description of the mininq operations proposed to be conducted
during the life of the mine within the proposed permlt area,
including, at a minimum, the following:

(a) A narrative descripticn of the type and method of coal
mining procedures and proposed engineering techniques,
anticipated annual and total producticon of cecal, by fTeonnage, and
the major eguilpment to be used for all aspects of those
operations; and

(k) A narrative explaining the construction, modification,
use, maintenance, and unless retention of such facilities is

necessary for postmlnlng land use, removal of the following
facilities: - ; -

(1) Dams, embankments, and other impoundments;

(2) OCverburden and topsoil handling and storage areas
and structures? - -

(3) Cecal remmcéval, handling, storage, cleaning, and
transportation areas and structures;

(4) Spoill, coal processing waste, and non-coal waste
removal, handling, storage, transportaticn, and disposal areas
and structures; -

(5) Mine facilities; and

(6) Water and air pollution control facilities.
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(¢) 2 description of how the applicant will case, seal or
otherwise manage augerholes, boreholes, shafts, wells and other
openings;

(d)y A descripticn of how the applicant will remove, store
and redistribute topsoil, subscil or topscilil substitutes, and
other materials. When topscil substitutes are proposed, the
suitability determination, analytical data, and laboraztory
certification required in paragraph (¢}, subsecticn 14.32, of
these requlations shall be made a part of the permit application;

(e} Where topsoll borrow areas are proposed, the applicant
shall submit a reclamaticn plan for sSuch areas;

(f} A description of how the applicant will handle acid
forming and toxic forming materials and materials ccnstituting a
fire hazard; ’ )

(¢g) The design and construction of excess spoil disposal
areas; and

(h) The design and construction of a drainage and sediment
control system to include:

(1) A description, map, and cross section of the
structure and its locatien; '

{2) Preliminary hydrologic and geologic information
reguired to assess the hydroclogic impact of the structure;

(2) A survey describing the potential effect on the
structure from subsidence cf the subsurface strata resulting from
past underground mining operation if underground mining has
occurred;

(4) A certification statement which includes a
schedule for the submission of any detailed design plans for
structures that are not submitted with the general plan. The
Director shall have approved, in writing, the detailed design
plan for a structure before construction begins;

(5) Each structure design plan that is of such size cor
storage capacity that it is a dam as defined in Article 5D of Chapter
20, Code of West Virginia, shall be prepared by, or under
direction of, and certified by a qualified registered
prcfessional engineer; :
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(6) The design shall include any gectechnical
investigation and construction requirements for the structure;

(7) A description of the operation and maintenance
requirements for each structure; and

(8) A timetable and plans to remove each structure, 1if
appropriate.

(i) The design and constructicn ¢f all roads; and
(3) A vegetation plan.

(k) A plan for fugitive dust control practices as reguired
in subsection 14.17 of these regulatiocns.

(1) For area mining operations, as referenced in
subparagraph (b) (4) of subsection 14.15, mountalintop removal
operations as referesnced in subparagraph (k) (5) of subsection
14.15, and for multiple seam mining operations, the applicant
shall include & site specific and detailed plan showing the
sequence and schedule for backfilling and regrading.

3.7 Disposal of Excess Spcil.

(a) Each application shall contain descriptions, including
appropriate maps, cross sections, drawings, and design of the
excess spolil disposal structures which will comply with the
standards ¢f subsection 14.14 of these regulations. These plans
shall describe the design, construction, operaticn, maintenance,
and if appropriate, removal of the site and structures.

(b) Each application shall contain the results of a
gectechnical investigation of the proposed disposal site,
including the feollowing:

(1) The character of bedrock and any adverse geologic
conditions in the disposal area;

(2) A survey ildentifying all springs, seepage, and
ground water flow observed or anticipated during wet pericds in
the area of the disposal site; ’

(3) 2 survey of the potential effects of subsidence of
the subsurface strata due tec past and future mining operations;

(4) A technical description of the rock materials to
be utilized in the construction of those disposal structures
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containing rock chimney cores or underlain using a rock drainage
blanket;

(5) A stabllity analysis including, but not limited
to, strength parameters, pore pressures and long-term seepage
conditions. These data shall be accompanied by a description of
all engineering design assumptions and calculations and the
alternatives considered in selecting the specific design
specifications and methods; and

(6) An explicit identification, by narrative and by
mapping, of the critical foundation area(s) for the structure, as
the term is applied in subsection 14.14. The selection of the
critical foundation area(s) shall be based.on the results of the
geotechnical investigation, shall be certified as a part of the
design by a registered professional engineer, and shall be
subject to review and approval by the Director. ;

(c) If rock-toe buttresses or Key-way cuts are regquired,
the applicaticn shall include the following:

(1) The number, location, and depth of borings or test e
pits which shall be determined with respect to the size cf the :
spoll disposal structure and subsurface conditions; and

(2) Engineering specifications utilized to design the
rock-toe buttresses or Xey-way cuts which shall be determined in
accordance with subparagraph (5), paragraph (b) cf this
subsection.

3.8 HNew and Existing Structures and Support Facilities:

(a) Fach application for a permit will contain a ,
description, plans, and drawings for each support facility fo be = = __
constructed, used, ¢ofr maintained within the proposed permit area. -
The plans and drawings shall include a map, appropriate cross
sectiong, design drawings, and specifications sufficient fTo.
demenstrate compliance with subsection 4.11 of this rule.

ftar(b) Each application shall contaln a description of
each existing structure or facility propocsed to be used in
connection with or to facilitate the surface mining and
reclamation operation. The description shall include:
(1) Location;

{2y Plans of the structure which describe its current
cendition; '
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(3) Approximate dates on which constructlon of the
existing structure was bsgun and conmpleted;

(4) A showing, including relevant monitcring data or
other evidence, as t9 whether or not the structure meets the .
performarice standards of the Act and these regulations; and

{5) A compliance plan for each existing structure
proposed to be medified or reconstructed for use in connection
with or to facilitate the surface cozl mining and reclamation
operation. The compliance plan shall include:

{d) Design specificaticns required for the
nmodification or reccnsiruction of the structure to bring it into
compliance with current design regulrements and performance .
standards of the Act and these rules and regulations. :

(B} A construction schedule which shows dates for
beginning and completing interim steps and final construction.

(C) Provisions for nmonitoring the structure during
and after medification or reconstruction to ensure that the
performance standards of the Act and these regulations are met.

(D) A showing that the risk of harm to the
environment or to public health or safety is not significant
during the pericd of medification or reconstruction.

fter(c) Structures and facilities designed, ceonstructed or
in use pursuant tc an approved surface mining permit or
prospecting approval prior to the effective date of these
regulations may ke subject tc revision cr reconstruction where
the Director determines that such revision or reconstruction is
necessary to comply with the performance standards set forth in
the Act and these regulations; provided, that the Director will
notify the permittee that such revision or reconstruction is
necessary and shall provide a reasonabkle time for compliance.

(d) The plans of a facilitv or structure that is to be
shared by two or more separately permitted mining cperations may
be included in cne permit avplication and referenced in the other
application. Fach permittee shall bond the facility or structure
unless the permittees sharing it agree to another arrangement for
assuning their respective responsibiiities. If such agreement is
reached, then the applicaticn shall include a copy of the
agreement between or among the parties setting forth the

respective bonding responsibilities of each partv for the
facility or structure. The agreement shall demonstrate To the
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Act fer the facility or structure wlll be met.

3.9 Operation(s) Near Public Recad.

fa) Where the proposed mining operation is to be conducted
within one hundred feet (1007} {measured horizontally) of the
outside right-of-way of any public road (except where mine access
roads or haulage roads join such right-of-way) or where the
applicant propdéses to relocate or ¢lose any puklic road, the
Director shall:

{1) Where the public road is to ke clos=d cr relecated,
reguire the applicant to obtain necessary perm1551on from the
authority with Jurisdiction over the public road.

(2) Preovide an apportunity for a public hearing in the
locality of .the propoesed mining operation for the purpose of
determining that the interests of the public and affected
landowners will ke protected.

(3) Upon reguest for a public hearing by any person,
require the applicant to held a public hearing and give notice of
the date, time, and place of the hesaring in a newspaper of
general circulation in the area of the proposed mining operation
at least two {2) weeks in advance of the hearing date.

{4) Make a written finding within thirty (30) days
fcllowing the hearing or after the close of the comment period as
tc whether or not the interests of the public and the affected
landowners will be protected. Each participant of record at the
public hearing shall be notified of the Director’s findings.

3.10 Experimental Practices.

{a) Each permit application or permit revision shall
contain plang and specifications of any propesed experimental
practices to be emploved as a part of the mining and reclamation
operation. All experimental practices shall have prior approval
of the Director and the director of the Federal 0Office of Surface
Mining Reclamation and Enforcement before a permit or revision
can be lssued. An application for an experimental practice shall
contain descripticns, maps, plans, and data which show:

(1) The nature of the experimental practice, including
a description of any performance standards for which variances
are reguested, the duration of the experimental practice, and any
special mconitoring which will be conducted;
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(2} Hew use of the experimental practice encourages
advances in mining and reclamation technelogy or allows a
postmining land use for industrial, ccocmmercial, residential, cor
public use (including recreation facilities) en an experimental
basis;

(3) The experimental practice:

(&) Is potentially more, or at least as,
environmentally protective, during and after mining operations,
as would otherwise be required by the Act and these regulations.

(B) Will not reduce the protection afforded
public health and safety below that provided by the requirements
cf the regulaticns.

(4) That the applicant will conduct monitoring of the
effects of the experimental practice. The monitoring program
shall ensure the collection, analysis, and reporting of reliable
data that are suffidient to enable the Director and the director
of the Federal O0ffice of Surface Mining Reclamation and
Enforcement to:

() Evaluate the effectiveness ¢f the
experimental practice; and

(B) TIdentify, at the earliest possible tine,
potential risk to the environment and public health and safety
which may be caused by the experimental practice during and after
mining.

{8) That the applications for experimental practice
under. this section will comply with the public notice
requirements of the Act and these regulations.

(b) Each permit approved for experimental practices shall
be. reviewed by the Director at least annually following date of
issuance. The Director nray, on the bkasis of this review, require.
modifications to the experimental practice.

3.11 In Situ Mining. 2any application for a permit for
cperations covered by this subsection shall be made according to
all reguireméents of this section applicable to underground mining
activities. In addition, the mining and reclamation operations
plan for operations invelving in situ precessing activities shall
contain information establishing how those cperations will be
conducted in compliance with the requirements of Section 15 of
these. regulations, including:

40




Title 38 — : ;
CSR 2 o - _
Section 3 —

(a) Delineation of proposed holes and wells and production
zone for approval of the Dlrector,

{b) Specifications of drill holes and casings proposed to
be used;

() A plan for treatment, confinsment or dispcsal of all
acid-forming, toxic-forming or radiocactive gases, sclids, or
liguids constituting a fire, health, safety or envirenmental
hazard .caused by the mining and recovery process; and

(d) Plans for monitoring surface and ground water and air
guality, as reguired by the Director.

2.12 Subsidence Control Plan.

(a) Each application for an underground coal mining permit
shall contain a subsidence control plan which includes the
fellewing:

(1} A survey that ldentifies, on a topographic map of
a scale of 1" = 1,000/ or less, structures, perennial and
intermittent streams or renewable resocurce lands and whesther or
not subsidence could cause material damage or diminution of wvalue
or use of such structures or renewable_rescurce lands both on the
permit area and adjacent areas within a critical_angle of
deformation of at least 15°;

(2) A general description of the technigue of coal
removal, such as longwdll, room and pillar, pillar removal,
hydraulic mining or other extraction methods and the size,
sequence, and timing of underground development c¢f the mine;

{3) An isopach map or other map showing surface
centours and bottom of coal contours and the location and extent
of areas in which planned subsidence is projected, including
anticipated effects, and all areas in which measures described in
subparagraphs (7) and (8) ¢f this paragraph will be taken to
prevent or minimize subsidence and related damage and where
appropriate to correct subsidence related damage;

(4) A description of the physical conditions, such as
depth of cover, seam thickness, strike and dip, lithology, and
othezr geologic and hydrologic conditicns, which affect the
likelihood or extent of subsidence and subsidence-related damage;

(5) A description of the mesasures to be taken, in
accordance with paragraphs (a), {(¢) and (d) of subsection 16.2 of
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these regulaticons, to mitigate or remedy any material damage or
diminution in value or foreseeable use that may occur to surface
lands, structures, or facilities due to subsidence;

(6) An acknowledgment that if subsidence causes
material damage or reduces the value or reascnably foreseeable
use of the surface lands, then the operator shall restore the
land fo a ¢ondition capable of supporting uses 1t was capable of
supporting before subsidence regardless c<f the right to subside;

(7) Except for these areas where planned subsidence is
projected to be used, a detailed descripticn of the subsidence
control measures that will be taken to prevent cr minimize
subsidence and subsidence- related damage, including, but not
limited to: : . ;

(A) Backstowing or backfilling of wvocids;
(B) Leaving support pillars of coal;

(C) Leaving areas in which no coal is removed,
including a descrlptlon of the overlying area to be protected by
leaving the coal in place; and

(D} Taking measures con the surface to prevent
material damage or lessening of the value or reasonably
foreseeable use of the surface.

(8) A descripticon of menitoring plans, if any, to
determine the commencement and degree of subsidence so that other
appropriate measures can be taken to prevent, reduce, or correct
material damage.

(b) The Director may waive the remainder of the
requirements for a subsidence control plan if the survey reguired
by paragraph (a) (1) of this subsection demonstrates, and the
Director determines, that no material damage or diminution of
value or foreseeable use of the land or structures could be
caused by subsidence.

(¢) When an applicant feels it has the right to subside, it
will provide adeguate documentation cf same.

{(d) Where longwall mining or rcocom and pillar mining with

8§0% recovery or greater is propcsed, the following information
shall be made a part cof the plan:
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(1) Typical predicted subksidence prefile(s) for areas
of planned subsidence. Specify from what scurce information was
obtained to develop the predicted profile(s) including an
explanation of the method and calculations used tc develop
prediction. T )

(2) For all areas identified by the survey, indicate
what measures will be taken to minimize material damage or _
reduction in value or reasonably foreseeabkle use. Indicate thos
areas in which measures are to be taken. Such measures may
include, but not be limited to, relocating panels, mining without
interruption, exposing gas lines, supporting foundations of
structures, and insuring that any damage is repaired.

{3) Specify anticipated effects of planned subsidence.

(e) Where room and pillar mining with less than 80% coal
extraction is proposed, the following information shall be made a
part of the plan:

(1) ©n the development map, show all first mining and
areas of planned pillar extraction.

(2} Describe anticipated secondary mining plans
including percent extraction.

(3) Under all structures and renewabkle rescurce lands, -
demcnstrate what methods will be used to protect that structure
or lands (i. e., leaving solid ceocal or limited extraction).

Under structures and perennial streams, the area addressed must
extend to the angle of critical deformation, but not less than

15° unless otherwise approved. If mining is planned under or -
adjacent to a structure or perennial stream (for structures this
need nct be addressed when the applicant demonstrates the right

to subside), it must be demonstrated to the extent

technologically and economically feasible that the pillar design
will support the overburden. If it is nét technologically and
economically feasible, a detailed explanation must ke included.

3,13 Underground Mine Abandonment Plan. Each application
for an underground cocal mine operation shall contain an

abandonment plan which complies with the reguirements of Federal
Mine Health Administration regulaticns at 30 CFR 75.1711. The
abandonment plan shall alsoc contain the follewing specifications:

{a) The width of outcrop barriers;
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{b)y The type and number of permanent seals proposed, their
design details, and the proposed materials to be used for
constructicon;

(c) The maximum head of water expected on the outcrop
barriers and mine seals; and ’

(dy The type and design details of seals for boreholes.

3.14 Removal of Abandoned Coal Refuse Disposal Piles.

(2) In accerdance with subsection (d) Secticn 28 of the
Act, the Director may, when nct in cenflict with the purposes and
findings of the Act, lssue a special permit solely for the
remcval of existing abandoned ccal processing waste piles;
provided that, if the average quality of the refuse material
meets the minimum BTU value standards to be classified as coal,
as set forth in ASTM standard D 388-88, a permit application
which meets all applicable regulrements of this section shall be
reguired. The criteria for issuing such speclal permits are as
follows: ~ . .

(1) The removal of the existing abandcned coal

processing waste pile will bring about a nmore desirable land use

or;

(2) The removal of the existing abandoned coal
processing waste pile will result in greater protection of the
safety and welfare of the public; or - :

(3} The removal of the existing abandoned coal :
processing waste pile will result in greater protection of the
environment. ' :

{by An applicaticn for a special permlt for the removal of.
existing abandoned coal processing waste piles shall be submitted
on forms prescribed by the Director ceontaining the following
information:

(1) All information reguired by subsection 3.1 of
these. regulaticns;

(2) A public notice containing the same information
reguired by paragraph (b) of subsection 3.2 of these regulations
excluding sub-paragraph (5). The notice shall ke published in a
newspaper of gesneral circulation in the county in which the

removal operation is located. The notice shall ks published once

and provide for a thirty (390) day comment periecd. A
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certification of publication will be made a part of the permit
application; o '

(3) A statement in accordance with paragraph (9),
subsection (a), Section 9 of the Act and where applicable
subsection 3.3 of these regulations;

(4) A project narrative which describkes:
(A) Existing site conditlons;

(R} How the removal operation will meet the
criteria of paragraph (a) of this subsection;

(C) The design life of the operation;

(D} Type and guantity of material to be removed;
and - 7 ’

(E} The postmining land use.

(5) A plan for emergency prccedures as reguired in
paragraph (e) subsection 22.4 of these regulations.

(6) A deéescription and results of sampling and analysis
procedures useéed to develop a representative assay of the physical
and chemical properties of the existing abandoned coal processing
material;

(7) A PHC in accordance with paragraph (a) of
subsection 3.22 of these regulations except that development of
base line water gquality data will not be reguired;

{(8) A hydrologic reclamation plan as described in
paragraph (£) of subsection 3.22 of these regulatiocns;

(9} A surface water monitoring plan as described in
paragraph (g) of subsection 3.22 of these regulations;

(10) A revegetation plan which conforms to the
reguirements of paragraph (m), subsecticn 14.16, of these
ragulaticns;

(11) A fire contrcl plan which conformse to the
requlrements of paragraph (m) of subsection 22.5 of these
regulations; :
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(12) & procedure for inspections and certifications
which conforms teo the applicable requirements of subsection 22.6°
of these regulations;

{13) A map of the scale, size and color code as
described in paragraphs (a), (b), and (¢) of subsection 3.4 of
these regulaticns which contains the following informaticn:

(A) All types of Iinformation set forth cn
topographical maps of the United States Gecleogical Survey
including all manmade features;

{(B) The area cf land to be affected by the
removal operation, including any coal storage and topsoil horrow
and storage areas;

(C} The property boundaries of all surface ocwners
within one hundred (100) feet of any part of the proposed permit
area;

(D) The location and direction of flow of the
drainage patterns both within and outside the prcposed permit
area and the cutline of each component drainags area;

(E) The location of all dralinags and sediment
contrel structures and monitoring sites for water sampling and
analysis; T - o '

(F) A location map; and

{G) A signed, notarized, and dated statement as
follows: '"The information contained herein is true and correct
to the best of my knowledge and belief.®

(14) Cross secticons plans and specifications prepared
by or under the directicn of a registered professional engineer
as follecws:

(&) Cross secticns and preofile of the existing
surface configuration and the final surface configuration of all
areas to be affected ky the removal operation;

(B) Cross sections, plans, and specifications for
all dreainage and sediment control structures:; '

(C) Cross sections, profliles and design

specifications for any roads to be utilized for the removal
operation;
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(D) Specifications for the removal of the
existing coal processing refuse by either excavating the material
in successive horizontal 1lifts with a maximum elevation
differential between working benches of twelve (12) feet or
excavation down the face of the existing slope from top to toe,
provided that the slope 1s no steeper than 2H:1V, provided
further that no material will be removed from the toe in advance
of upper level material in a manner which reduces stability of
the working face; and . - .

(E) 2 stability analysis of the existing
abandoned cecal processing waste pile.

(15) Where the existing coal processing refuse pile
will only be-partially removed, the permit applicaticn will
contain additicnal information and specifications which include:

(A) Design and configuration of the final graded
area which reflects that no water will be Iimpounded above the
remaining material and that final graded slopes are no steeper - -
than 2H:1V; )

(B) Plans, cross sections, and design
specifications for a diversicn ditch above and around the
remaining material which will carry the peak runcff from a 100
year 24 hour precipitation event; provided that upon an effective
demonstration by the operator that such diversicn is not required
to provide protection to the environment or the health, welfare _ .
and safety of the pubklic, the Director may approcve a lesser
design; - -

(C) Procedure for performing stability analysis
of the remaining material to assure mass stakility; and

(D) & plan for long range prevention of
combustion of the remaining material.

{E} Baseline water guality data.

(16) Where the existing cecal processing refuse pile
does impound water, or has the capacity to inpound water, the
permit application will contain the additional plans, design
data, and specifications:

() A plan for drawing down the water behind the
impoundment to a level and in a manner which assures the
pretection of the environment and the safety of operation
personnel and the public prior to any removal operaticns;
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(B)Y Plans, design data and specifications for the
construction of a spillway which will pass the peak runoff from a
10C year, 24 hour precipitation event and how such structure will
be functicnally maintained throughout the life of the operation;

(C) A descriptiocn of how the existing coal
processing material will be removed maintaining a five (5) foot
elevation differential between the breach invert elevation of the
excavated embankment and the elevation of any slurry which may be
impounded behind the embankment; and .

(D) Provide plans, design data, and
specificaticons for the regrading of any remaining refuse material
such that the regraded area blends into the surrounding drainage
pattern and will not impound water.

{17) A reclamation plan which conforms tc the
reguirements of paragraphs (d), (), (£), (h), (i), and (j) of
gubsection 3.6 cof these regulations.

(c) Where a coal reprocessing operation involves disposal
of coal processing refuse generated elther on site or cff site,
the design, construction, and maintenance of the new structure
will be subject to all the requirements of Section 22 of these
ragulations and will be subject to all the permitting
regquirements of the Act and these regulations.

(d) A kond and insurance in accordance with Section 11 of
the Act and Section 11 of these regulations shall be provided by
the applicant prior te the issuance cf a special permit.:

{e) Removal operations pesrmitted under this suksection
shall be subject to paragraph (1), subsection 22.5 of these
reqgulations and all other applicakle performance standards of the
Act and these regulations.

3.15%5 Approved Persons.

(a) Any person approvad by the Director, unless otherwise
provided in the Act and these regulations, may prepare, sign, or
certify permit applications, maps, plans, and design
specifications or other similar materials necessary to complete
an application; provided, however, that for purpcses of Sections
@(a)(i3) and 12(b) (10) of the Act an approved person shall be a
registered professional engineer or licensed land surveyor.

(k) The Director’s approval shall be in writing and shall
be granted on the basis of the following:
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(1) A resume of the persons prior experience and
training relating to the preparation of permit application
materials and certification of associated facilities; provided,
that registered professional engineers, registered mining or
civil engineers and licensed land surveyors currently registered
or licensed in the State of West Virginia shall submit a copy of
their registration or license in addition to a resume; and

(2) Any person seeking an approval must demonstrate
that he possesses adequate _knowledge of the Act and rules and
regulations and possess such other skills and qgualifications as
may be necessary to prepare an application and certify facilities
by successfully passing an examination admirnistered by the
Director. - Examinations will be given upon request.

(c) 2ll technical data in the application shall bear the
name of the perscon collecting and analyzing the data, dates of -
colléction and analysis, and description of the methodeology used
to cellect and analyze _the data. Any referenced materials not
included in the application shall be made avallable to the
Director upon reguest. -

(d) Technical analysis shall be planned by, or under the
directlion of, a professional person gualified in the subject to
be analyzed. .

3.16 Fish and Wildlife Resources Information.

(a) Each application shall include fish and wildlife
resource information for the permit area and adjacent area.

(1) The scope and level of detail for such information
shall be determined by the Director in consultation with State
and Federal agencies with responsibilities for fish and wildlife
resources and shall be sufficient to develop the protection and
enhancement plan reguired under paragraph (b) of this subsection.

(2) The Director shall provide for ccordination of
review of surface mining and reclamation permits where such
coordination is appropriate pursuant to the Fish and Wildlife
Coordination Act (16 U.S.C. 661 et seq.).

(3) Site-specific resource information necessary to
address the respective species or habitats shall be reguired when
the permit area or adjacent area is likely to include:

(a) Listed or proposed endangéred or threatened
species of plants or animals or their critical habkitats iisted by
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the Secretary under the Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), or those species cr habitats
protected by similar state statutes;

(B) Habitats of unusually high value for fish and
wildlife such as important streams, wetlands, riparian areas,
cliffs supporting raptors, areas offering special shelter or
protection, migration routes, or reproduction and wintering
areas; or : -

(C) Other species or habitats identified through
agency consultation as regquiring special protection under state
or Federal Law tc include the Migratory Bird Treaty Act of 1918
(16 U.8.C. 703 et seqg. and the Bald Eagle Protection Act (16
U.S.C. 668 et seg.).

(b} Each application shall include a description of how, to
the extent possible using the best technology currently
available, the cperator will minimize disturbances and adverse
impacts on fish and wildlife and related environmental values,
including compliance with the Endangered Species Act, during the
surface mining and reclamation operations and how enhancement of
these resources will be achieved where practicable. This
description shall: : T B '

(1) Be consistent with the requirements cof Section 8
of these regulations; B

(2) &apply, at a minimum, to species and habitats
identified under paragraph (a) of this subsection; and

{3) Include: ’ : -

(&) Protective measures that will ke used during
the active mining phase of operation. Such measures may include
the establishment of buffer zones, the selective locaticen and
speclal design ©f haul roads and power lines, and the monitoring
of surface water guality and gquantity; and

(B) Enhancement .measures that will be used during
the reclamaticn and postmining phase of operation tc develop
aguatic and terrestrial habitat. Such measures may include
restoration of streams and other wetlands, retention c¢f pronds and
impoundments, establishment of vegetation for wildlife food and
cover, and the replacement of perches and nest boxes. Where the
plan deces not include enhancement measures, a statement shall be
given explaining why enhancement i1s not practicakle.
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(c) Upen request, the Director shall provide the resource
information reguired under paragraph (a) of this subsection and
the protection and enhancement plan required -under paragraph (b)
of this subsection to the appropriate State and/or Federal Fish
and Wildlife agencies for their review. This information shall
be provided within ten (10) days of receipt of the request.

3.17 Parks and Historic Lands.

(a) Each permit application shall contain a description of
the nature of cultural, historic and archaeclogical resocurces
listed or eligible for listing on the National Register cf
Histeoric Places and known archaeclogical sites within the
proposed permit and adjacent areas. The description shall be
based on all available information, including, but not limited
to, information from the State Historic Preservation Officer and
from local archaeclogical, historical, and cultural preservation
agencies.. o L

() The Director may reguire the applicant to identify and
evaluate important historic and archaeoclcgical resources within
the proposed pernit and adjacent aresas that may be eligikle for
listing on the National Register of Historic Places, through the
collaction of- additional information by conducting field
investigations or other apprcpriate analysis.

(c) Adverse impacts to any publicly owned park and any
place listed on the National Register of Historic Places shall be
prohibited unless the permit applicant has valid existing rights
or unless joint agency approval is obtained in accordance with
subsecticn 3.19 of this section. In either case all adverse
impacts must be minimized.

(d) The Director may reguire the applicant to protect
historic or archaeological properties listed on or eligible for
listing on the National Register of Historic Places through
appropriate mitigation and treatment measures. Appropriate
mitigation and treatment measures may ke regquired to be taken
after permit issuance provided that the required measures are
completed before the propertles are affected by any mining
cperation. : _

2.18 Endangered Species. When the proposed mining operation
will affect threatened or endangered species of plants or animals
or their critical habitats, the application shall describe
ceontrol measures, management technigques, and monitoring methods
to be.emploved in order to protect or enhance such species and
habitats. Endangered or threatened species are as listed by the
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Secretary of Interior under the Endangered Species Act of 1973
(l6 U.S.C. 1521 et sedq.).

3.19 Effect on Historic Plages and Archaeclogical Sites.
Where the proposed surfacde coal mining operaticn will adversely
affect any publicly owned park, any place listed on the naticnal
Register of Historic Places or archaesological sites, the Director
shall transmit to the Federal, State or local agencies with
jurisdicticon over the park or historic place the applicable parts
of the permit application, together with a reguest for the
agency’s approval or disapproval of the operation. Consideration
and coorédination of the permit review shall be in accordance with
the Naticonal Historic Preservation Act of 1966 (16 U.S.C. 470 et
seqg.) and the Archaeological Resource Protection Act cof 1979 (16
U.5.C. 470 et seq.). The agency shall have thirty (30) days from
receipt of the reguest within which to respond unless an
additional thirty (30) day extension is reguested and granted by
the Director. A permit for such operation shall have joint
approval of all affected agencies. TFallure of the agency to
respond to the Director’s reguest w1th1n the prescribed time
pericd shall constitute approval.

3.20 Prime Farmlands. Prior te issuing a permit which
invelves prime farmland, the Director shall consult with the U.S.
Scil Ceonservation Service. ©On the basis of this consultation and
other information available to him, the Director shall make a
written finding that:

(a) The approved postmining land use will be cropland;

(b) The permit incorporates the prime farmland
reconstruction plan as a permit condition;

(@) The applicant has the technological capability to
restore the land within a reasonakle time period te conditions
capable of producing levels of yield equivalent tc or higher than
those of nen-mined prime farmland in the surroundlng area under
egquivalent levels of management; and

(d) Mining will be conducted in accordance with prime
farmland performance standards and all other applicable
environmental protection performance standards of the Act and
these regulations..

3.21 Prohibitions and Limitations on Mining. Upcn receipt
cf a complete application for a surface mining permit, the

Director shall review the application to determine whether the
surface coal mining cperation is limited or prohikited under
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Section 22 of the Act including any study rivers or cocrridors
thereof as established in any official guidelines issued pursuant
to.the Wild and Scenic Rivers Act.

(a) If the Director is unakle to determine whether the
proposed operation is located within the boundaries of any of the
lands described in paragraph (1), subsection (d}, Section 22 of
the Act, or closer than the limits provided in paragraph (4},
subsection (d), Section 22 of the Act, the Director shall
transmit a copy of the relevant portions of the permit
application to the appropriate Federal, State or local government
agency for a determination or clarification of the relevant
boundaries or distances. The agency shall make such
determinaticns within thirty (30) days of receipt of the
Director’s reguest. The Director may extend the respcnse period
by thirty (30) days upon written regquest.

(k) When the Director receives any request for B}
determination of valid existing rights on lands within the area
of jurisdiction of the National Park Service or the U. S. Fish
and Wildlife Service, a notification shall be made to the
appropriate agency, and they shall have thirty (3C) days in which
to respond. The Diresctor may, upon written request, extend the
response pericd by an additional thirty (20) days.

(¢) Where the proposed operation would include Federal
lands within the boundaries of any national forest when the
applicant seeks a determination that mining is permissible under
paragraph (5), subsection (d4), Section zZ2 of the Act, the
applicant shall submit a permit application teo the field cffice
of the Federal Office of Surface Mine Reclamation and Enforcement
with a reguest that such determinations be made.

3,22 Hvdrologic Information.

(a) PHC. Each permit applicatieon shall, in addition to the
requirements of the Act, contain a statement descrlblng the
probable hydrologic consegquences (PHC) of the proposed nmining
operation, with respect to the hydrologic balance, on both the
permit area and adjacent areas. The statement shall be based on
base line information developed frdom sampling and analysis of
surface and groundwater at monitoring sites established both on
the permit area and adjacent areas. Sampling and analysis
shall be performed in accordance with methods approved by the
Office of Surface Mining Reclamation and Enforcement. The
longitude, latitude and elevation shall be given for each of the
monitoring sites. Mathematical modeling technigues may be used
to aid in the development of the required information. The PHC
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determination shall include findings on: whether adverse impacts
may c¢ccur to the hydreclogic balance; whether acid-forming or
toxic—forming materials are present that coculd result in the
contamination of surface or ground-water, and whether the
propcsed operation may proximately result in contamination,
diminution or interruption <f an underground or surface source of
water within the proposed permit or adjacent areas which is used
for domestic, agricultural, industrial, or other legitimate
purpose; and what impact the proposed operation will have on:

(1) Sediment yield from the disturbed area;

(2) Acidity, total suspended and dissolved solids, and
other important water guality parameters;

(3) Fleoeoding or stream flow alteraticn;
(4) Ground-water and surface-water availability; and
(5) 0©Other characteristics as required by the Director.

(b} PBase Line Ground Water Information. Each application
for a permit shall contain:

(1) The location, ownership, and use (if any) of known
existing wells, sbrings, and other grocundwater resources
inciuding discharges from other active or abandoned minss on the
propesed permit arez and adjacent areasg in sufficient numbers tc
allow the applicant to make a reasonable approx;matlon of the
base line groundwater <onditions and use;

(2) Water guality analysis including, at a minimum,
total dissoclved solids, alkalinity, acidity, sulfates, specific
conductance; pH, total iron and total manganese. Correlation
data from other monitoring sites within the general area of the
proposed nining operations may be accepted; provided, that a
limited number of wvalidation samples from the permit area may be
reguired; provided further, that in areas where prior mining
experience has shown acid production to be a possibkility, or in
acid preducing seams in areas with no prior .mining history, site
specific water sampling and analysis data shall be required;

{3) TFor significant agquifers, groundwater guantity
descriptions including discharge rates or usage and depth to
water under seascnal conditions in each water-bearing stratum
above, the coal seam and each potentially impacted stratum below
the coal seam. Where deemed appropriate and feasible by the
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Director the operator may calculate water usage for water status
discharge determinations; and

(4) If the determinaticn of the probable hydrologic
conseguences (PHC) indicates that a currently used or significant
groundwater resources 1is likely to be contaminated, diminished,
or interrupted, additional information shall ke provided as
necessary to fully evaluate such probable hydrclegic conseguences
as water avallability and suitability for bkoth the premining and
postmining land use in order to plan remedial and reclilamation
activities such as alternative water sources.

(c) Base Line Surface Water Information. Each appiication
for & permit shall contain:

(1} The name, location, ownership, and description of
all surface water bcdies on the permit area and adjacent areas;

(2) Water guality desdripticns including information
on tectal suspended solids, total dissolved solids, specific AR
conductance, pH, acidity, alkalinity, sulfates, total iron and
total manganese sufficlient teo demonstrate seascnal variations;
provided, that correslation data from other monitoring which does
not include one or more ©f the akove parameters may be accepted;
provided further, that a limited number of validation samples may
be required. In areas where prior mining experience has shown
acid production to be a possibility, or in acid producing seans
in areas with no prior mining history, =site specific water
sampling and analysis data shall be required;

(3) Water gquantity descriptions including information
on seasonal flow rates, variliation, and usage; and

(4) If the determination of the probable hydrologic
conseguences (PHC) indicates that a currently used or significant
surface water resource (including all lightly buffered stresams)
is likely to be contaminated, diminished, or interrupted, :
additional informatiorn shall be provided on the flood flows, base
flows, and other characteristics or information as necessary to
fully evaluate such prokable hydrologic conseguences as water
avallability and suitability for both the premining and
postmining land use in order to plan remedial and reclamation
activities such as alternative water sources.

(d) The apprlicant shall submit with the application all
avalillable data and analysils described in paragraphs (k) and (c)
of this subsection for uUse in preparing the cumulative hydrologic
impact assessment {CHIA). -
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{e) The Director shall perform a separate CHIA for the
cunulative impact area of each permit applicaticn. This
evaluation shall ke sufficient to determine whether the proposed
operation has been designed to prevent material damage to the
hvdrologic balance outside the permit area.

(f) Each permit applicaticn shall dontain a hydrologic
reclamaticn glan. ~ The plan shall ke specific to the local
hydrologic conditions. = It shall contain in the form of maps and
descriptions the steps to ke taken during mining and reclamation
through bond release to minimize disturbances to the hydrelogic
balance within the permit and adjacent areas; to prevent material
damage outside the permit area; to meet applicable Federal and
State water guality laws and regulations; and to protect the _ .
rights of preésent water users. The plan shall include the
measures to be taken to: -

(1) Avoid acid ¢or toxic drainage;

(2) ©Prevent, to_the extent pecssible using the best
technolegy currently available, additional contributions of
suspended solids to streamflow;

(2) Provide water tréatment facilities when needed;
(4) Control drainage;

(5) Restore, protect, or replace water supply of
presant water users in accordance with Sectleon 24 of the Act.
The plan shall specifically address the potential adverse
hydrologic.consequences identified in the PHC determlnatlon and
shall include preventive and remedial measures; and

(6) Restore approximate premining recharge capacity
provided that underground mining operatlons are . exempt from this
regquirement.-

(g) Each application for a permit shall contain a surface
water monitoring plans based on the PHC determination and base
line hydrologic and geclogic information. These plans shall
identify monitoring site locations, guantity and gquality
parameters, sampling frequency, and describe how the data will be
used to determine the impact of the coperaticon on the hydrologic
balance both on the permit area and adjacent areas. Monitoring
sites. shall be located in the surface water bodiles such as
streams, lakes, and impcoundments that are potentially impacted or
into which water will ke discharged at both upstream and
downstream locations from the discharge. Monitering parameters
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shall include but are not limited to total dissclved solids or
specific conductance c¢orrected at 25%¢, total suspended solids,
flow measurements, pH, acidity, alkalinity, total iron and total
manganese. The selection of these parameters must be based on
current and approved postmining land uses and all hydrologic
balance proctection objectives.

(h) Fach application for a permit shall contain a ground
water monitering plan for all significant groundwater resources
provided that monitoring shall not be required if the applicant
can demonstrate that the aguifer is not one which significantly
ensures the hydrologic balance within the cumulative impact area
as provided in paragraph {(c), subsection 14.7 of these
regulationg. The decision of need will be kased on the PHC
determination and base- line hydrologic and geologic information
gathered beoth on and off the mine site. These plans shall
identify monitoring site locations (latitude, longitude, and
ground level elevations), gquantity and gquality parameters to be
monitored, sampling freguency and duration, and describe how the
data will be used to determine the impact of the operaticn on the
hydrologic balance . both on and off the mine site. Mecnitoring
parameters shall include, but are not limited to, total dissolved
solids or specific conductance corrected at 25°C, pE, acidity,
alkalinity, total iron, total manganese, and water levels or
discharge rates. . The selection of these parameters must be based
on current and approved postmining land uses and all hydrologic,
balance protection cbjectives.

(1) If the PEC indicates that adverse impact may occur to .
the hydrologic balance or that acid forming or toxic forming
material is present that may result in contamination of surface
or groundwater .supplies, then additional information supplemental
to that required in paragraphs (b) and (¢) of this subsection
shall be provided toc evaluate such probable hydreologic
conseguences and to plan remedial and reclamation activities.

3.23 Geology. Each application for.a permit shall contain
the fellowing geologic and related information:

(a) Ceologic cross sections, maps or plans of the proposed
permit area and adjacent areas, prepared by or under the
direction of and certified by a person approved by the Director.
When required by the Director, test borings or core samplings
shall be analyzed to deterhine the following information:

(1) The locaticns (latitude ard longitude) and
elevations cof all bore holes;
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(2) The nature and depth of the various strata or
overburden including geologic formation names and/or geologic
members ;

(2) The elevation location of subsurface water, if’
encountered, and its cquality;

(4) The nature and thickness of any coal or rider
seams above the seam to be mined;

(5) The nature of the stratum immediately beneath the
coal seam to be mined;

(6) All mineral crop lines and the strike and dip of
the ceoal to be mined, within the area of land to be affected;

(7)) Existing or previous surface mining limits; and

(8) The location and extent of known workings of any
underground mines, including mine openings to the surface.

(b) Information concerning the areal and structural geology
cof both the proposed permit and adjacent areas, down to the
deeper of either the stratum immedistely below the lowest coal
seam to be mined or any agquifer which may be adversely impacted
below the lowest cocal seam to be mined. 2Areal geology nay
include information such as mapped outcrop locations shown on a
7 1/2 minute United State Gecleoeglcal Survey (U.S8.G.S.)
topographic map, aerial photographs, and published geologic
repcrts for the area of concern. Structural geoclogy may include
mapped lineament traces from aerial photography or topographic
maps and any published structural geclogic reports for the area
of concern; ) B : ' ’

(¢) Areal and vertical distributicn of aguifers with
seasconal differences in head and the name(s) of the stratum (or
strata) in which the water is found;

(d) Location and depth of all ¢il and gas wells within the
proposed permit area for both surface and underground mines;

{e) For underground mining operations, indicate whether or
not there will be a gravity discharge; and

(£) A statément of the result of test beorings or core
samples from the permit and adjacent areas including:
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(1) The results of test borings including the
litheolegic logs of the drill heoles displaying the physical ,
properties and thickness of each stratum encountered which the
applicant has made at the area to ke covered by the permit, or
other eguivalent information and data in a form satisfactory to
the Director including the structural geology, thickness of the
coal sesam to be mined, location of subsurface water, 1f
encountered, and an analysis of the chemical and physical S
properties, including but not limited to the sulfur content of o
any coal geam, the chemical analysis of potentially acid or i
toxic-forming sections of the overburden, and the chemical
analysis of the stratum lying immediately underneath the coal to
be mined: Previded, that information which pertains only to the
analysis of the chemical and physical properties of the ceoal, —
except Information regarding such mineral or elemental contents’ ‘ '
which are potentially toxic in the envircnment, shall be kept
confidential and not a matter of pubklic record;

(2) Premining overburden sampling and analyvsis or - Sz
previous experience and correlation data, shall be made a part of
each permit application for all acid-producing seamrs. Overburden
sampling and analysis is to be performed in accordance with
standard procedures set forth in Environmental Protection Agency L
Manual Nc. 600/2-78-054 (Field and Laboratory Methods Applicable
To Overburdens and Minesecils) or other methods approved by the
Director; - = -

(3) For standard room and plllar mining operations,
the thickness and engineering properties of clays or soft rock
such as clay shale, if any, in the stratum immedliately above and
belcw each coal seam to be mined;

(4) Cross secticnal cor areal maps illustrating faults,
crop lines, dip/strike, synclines, anticlines and other known
geologic structural features which have a bearing on the . .
extracticn cof the coal and/or the hydrclogic regime. The maps
shall be accompanied by a detailed description of the illustrated
data including a brief description of the degree of fracturing
and weathering noted during the exploration drilling if it is —
believed to have a potential influence on the extraction <¢f the
coal and/or the hydrcleoglic regime;

(%) An explanation of the anticipated potential
impacts of the propcsed mining cperation on the hydrology and
geolcgy of the aresa; and

(6) 2n applicant may bhe granted a waiver for the
reguirements of parts (1) and (3) of this paragraph only after
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the Director finds in writing that the collection and analysis of
such data ig unnecessary because other equivalent information
exists and is avallable to the Director; provided, that in areas
where mining history has shown acid production te be a
possibkbility, or in acid producing seams in areas with no prior
mining history, site specific overburden sampling and analysis
data shall be reguired.

3.24 Protection of Adijacent Operations. Surface mining
activities shall be designed to protect disturbed surface areas,
including spell disposal sites, so as not to endanger any present
or future cperations of either surface or underground mining
activities.

3,25 Transfer, Assignment or Sale of Permit Rights and

Chtaining Approval; Sale, Convevance or Assumption of Control or .

Ownership of an Operation.

(2) The Director may grant written approval of the
transfer, assignment or sale of a permit under the following
terms and conditicns:

(1) The applicant shall affirmatively demonstrate to
the Director that a kond in the full amount of that reguired for
the permit will ke kept in full force and effect before, during,
and after the transfer, assignment, or sale.

(2) The application for transfer, assignment, or sale,
shall set forth on forms prescribked by the Director, the
information required in paragraphs (1) through (&), subsection
(a), Secticn 9; and paragraph (9) subsection (a} of Section 9,
subsections {(d) and (f) of Section 9; paragraph (10), subsection
(a) of Secticn 10; and paragraph (5) subsection (b} cf Section 18
of the Act and paragraphs (a), (b), (c), (4d), (i), {(3), and (k)
of subsecticon 3.1 of. these regulations.

{3) The applicant for transfer, assignment or sale of
a permit shall, upon filing of the application with the Director,
give notice of the filing in a newspaper of general circulaticn
in the locality of the operation. The notice shall be in the
form cof a legal advertisement ccontaining information as set forth
on forms provided by the Director, the name and address of the
original permittee and the permit number and shall provide for a
thirty {(30) day commznt period. Any person whose interests are
or may be adversely affescted, may subkmit written comments to the
Director within thirty (30) days of the date of publication.
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{4) Approval of the application for transfer,
assignment, or sale of a permit may be granted upon a written
finding by the Director that the applicant is eligible to receive
a permit in acceordance with paragraphs (b)_._(¢) and <fey(d)(7) of
subsection 3+3%3.32 of these regulations, has submitted a
perfeocrmance bond or cther guarantee cor will be covered by the
bond of the original permittee, and will eonduct mining

operationg in accordance with the purposes and intent of the Act,

these rules and regulations, and the terms and conditions of the
permit. Such findings will be based on information set forth in
the application for transfer, assignment, or sale and any other
information made available t& the Director. Such approval may be
granted in advance of the close of the public comment period
Provided; That where informaticn is made available to the
Director as a result cof pubklic comment that would preclude
approval, such approval shall bhe immediately withdrawn.

(5) The Director shall notify the permittee, the
successor, all commentors, and the Charleston field coffice of the
Cffice of surface Mlnlng Reclamatlon and Enforcement of his
findings.

(6) The successor shall immediately notify the
Director upon consummation of the transfer, assignment, or sale.

(7) 'Each application for a transfer, assignment or
sale of a permit shall contain a sworn statement as follcocws: "The
information contained in this application is true and cocrrect to
the best of my knowledge and bellef." Such statement -shall be
signed by an accountable official of the appllcant and shall be
notarized. )

(b) Any person whe, through whatever means, assumes
ownership or contrel directly or indirectly of a surface mining
and reclamation operatisn shall become responsible for the
correcticn of all ocutstanding unabated viclaticns. The payment
of all delinguent c¢ivil penalties and unpaid reclamation fees for
the operation remain the responsibility of the prior permittee,
unless 1t is determined by the Director pursuant to subsection
2.83 of these regulations that the person assuming control owned
or controlled the operatlon at the tlme such penalties or fees
were lncurred.

(c) A permittee who wishes to assign the mining operation
through an agreement, contract, job contract, etc., tc another
person, but retain the permit must: .
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(1) reguest prior written approval cof such assignment
on forms prescribed by the Director. Under this arrangement the
permittee remains subject to all provisicns of the Act, these
rules and regulations, and the terms and conditions of the
permit;

(2) Advertise the application pursuant to subparagraph
(3), paragraph (a) of this subsection; and

{(3) Provide, with respect to the assignee, the
cwnership and control information required by paragraphs (a),

(b), (e}, (&), (i), (3), and (k) of subsectiocn 3.1 of these
regulations. 7 :
(d) Each assignee whdo will function as an operator pursuant

tc the provisicns of paragraph (c) of this subsection, shall be
subject to the eligibility regquirements of paragraphs (c) and (d)
of subsection 3+3%3.22 of these regulations. , ,

(e) The sale or other convevance of a surface coal mining
and reclamaticn operation which has outstanding violation(s),
cutstanding civil penalties, or reclamation fees, or the sale or
cther conveyance of any interest in any entity with outstanding
vieclations, penalities, or fees, or the sale or cocnveyance of an
entity which owns or controls an entity, or is owned or
controlled by an entity which owns or controls a surface coal
mining and reclamatioh operation with an outstanding violation,
penalties or feesg shall not in any way affect the application of
the permit block sanction set forth in these regulations.

3.26 Owyiership and Control Changes. -

(a) 211 changes including name changes, replacements and

additions to the cownership and control data relating to a

permittee or assignee who will function as an operator pursuant
to_the provisions of parag¥raph (¢) of subsection 3.25 of this )
rule shall be reporied to the Directeor. In the case of immediate

owners and contrellers of the permittee or the operatcor and/or
name change, the change must be reported within thirty (30) days
of the change. In all other cases, the change must be reported

within one hundred twenty (120) davs of the change. The Director

will apprfove the approwvriate vermit modifications in the

following situaticons: L

(1) If the notification is made within the prescribed
periods; N S - o T _
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(2) The notification is made on forms_ prescribed for
this purpcse: -

(3) The change is not a Transfer, 2ssicnment, or Sale
of Rights as defined in subsection 2.128 of these rules;

(4) The information reguired by paragraphs (¢), (d),
(iy, ¢iy, and (k) of subsection 3,1 of these rules is supplied
relating to all newly identified owners and controllers:

{5}  Anvy newly-identified owner or controller is not
prohibited from being issued a surface coal mining and
reclamation permit. In the event that a newly-identified owner
or controller is prohibited from being issued a surface coal
mining and reclamation permit, the Director shall,

notwithstanding the fact that the person became an cwner or

controller subseguent to the issuance of anv affected permit,
declare all affected vermits to be improvidently issued and take

action pursuant fto paragraphs {c), (4} and (e), subsection 3.24
of this Section; and

(&) In the event that a permittee or operator has

incurred no changes in its ownership and contrel information and
therefore has not been cobligated to file a report within any
consecutive twelve-month periocd, that permittee or operator is

reguired to notify the Director in writing thet no changes to the.
information reguired by paragraphs (b)Y, (¢}, (d), and (i) of"
supsection 3.1 of this rule have cccurred.

(b)Y  The applicant has the burden of proving that anv change
in ownership or control is not a Transfer, Assignment, or Sale of

Rights as defined in subsecticon 2.128 of these rules.

(c) The change may reguire public notice.

3.267 - Permit Renewals and Permit Extensions.

fay-—-Ati-azetive-surface-mining-operatiens-skhaiti-be-aubject
to-the-waneval-reguirements-—and-provisiens-fer-issuance-af~-the
remewal-o£-Section-19 of-the Ack --Fhese-operatiena-which-have-bean
granted-inacktive-gtatus-in-aeccerdance-with-Suksestien-24+-23-of
these-regulatisrpar-~shali-altse-ke-subject-to-the-renewas
regquirementa-cf-Section-15—-of-the-petr——Appiications-shaii-be .
filed-gn-forma-previded-by-the-Birector-and-shati-eontatn-at-a
nintmun-the-feitowing-infermatiens

211 active surface mining operations shall ke subject to_ the
renewal reguirements and provisions for issuance of a renewal
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c:  Provided, That the Director
may waive the regulirements for renewal if the permities certifies
in writing that all ceoal extraction is completed, that all
backfilling &

discussed in Section 19 of the Act:

davs prior to the expiration date of the permit, and that an

lication for Phase I bond release will be filed prior to the

expiration date of the permit. Failure of the permittee to
complete backfilling and fregrading within sixtyvy (80) davs prior

to the expiration date ¢of the permit will nullify the waiver.

Those operations which have been granted inactive status in
accordance with subsection 14.11 of this rule shall also be
subiject to the renewal reguirements of Secticon 19 of the 2ct.

Applications for renewal shall be filed on forms provided by
the Director and shall contain at a minimuam the feollowing
informaticn:

(1) The name and address of the permittee, location of
the permit area including the county, the magisterial district,
the nearest post office and the permit number;

(2) A statement that the terms and conditions of the
preplan are being satisfactorily met;

(3) A statement that the operation is in compliance ‘
with the applicable environmental protection standards of the Act
and these rules and regulaticons;

(4) A statement that the perfermanree-bond and insurance
policy for the cperaticn will continue in effect;

(5) A progress map of an approved size and scale as the
propcsal maps for all cperations except those operations which
have cbtained a bond release or those coperations with no
disturbance and which have not started intc operation;

(6) Each application for a permit renewal shall contain
a sworn statement as follows: "The informaticn centained in this
application is true and correct to the best of my knowledge and
belief." Such statement shall be signed by an accountable
officlal of the applicant and shall be notarized; and

(7) A copy of the proposed newspaper advertisement in

accordance with subsection (a) Section 20 of the Act and
subsection 3.2 of these regulations.

64




Title 38 - i N
CSR 2 ) T
Section 3 . _ -

(kY Each application for renewal of a permit. shall be
administratively complete prior to public notice. The Director
shall notify the appropriate agencies of the application for
renewal as reglired in subsection (a) of Section 20 of the Act.

(c) Any person having an interest which is or may be
adversely affected by the decision on the applicaticn, or an
officer or a head of a Federal, State, or local government
agency, may regquest in writing that the Director hold an informal
conference on the application for a permit renewal.

{1y The request shall:

(A) Briefly summarize the issues to be raised by
the requestor at the conference; :

(B) State whether the requestor desires to have
the conference conducted in the locality of the proposed
operation; and

(C) Be filed with the Director no later than
thirty (30) days after the last publication of the newspaper .
advértisement regulired under subparagraph (7) of paragraph (a) of
this subksection.

(2) Except as provided in paragraph 3 of this
subsection, if any informal conference is reguested the Director
shall hold an informal conférence within a reasonable time
following the receipt of the reguest. The informal conference
shall be conducted as follows:

(A) If reguested, it shall be held in the
lecality of the proposed surface mining and reclamation
operation. -

(B) The date, time, and location of the informal
conference shall be sent tec the applicant and other parties to
the conference and advertised by the Directer in a newspaper of
general circulaticon in the locality of the proposed surface
mining and reclamation operation at least twe (2) weeks bafore
the scheduled conference. '

{C) If reguested in writing by a conference
requestor at a reascnable time before the conference, the
Director may arrange with the applicant tc grant parties to the
conference access to .the proposed permit area and, to the extent
that the applicant has the right to grant access to it, to the
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adjacent area prior to the established date of the conference for
the purpose of gathering information relevant to the conference.

(D) The conference shall be conducted by the
Director, wheo may accept oral or written statements and any other
relevant information from any party to the conference. An
electronic or stenographic record shall be made of the
conference, unless waived by all the parties. The reccrd shall
be maintained and shall be accessible to the parties of the
conference until final release of the applicant’s perfermance
bond or other eguivalent guarantee.

(3) If all parties reguesting the informal conference
withdraw their request before the conference is held, the
informal conference may be cancelled.

(d) A time extension of sixty (60) days may be granted by
the Director for permit renewal which has been submitted but is
logistically impractical to process before the expiration date.

(¢) Extensions of time for a permit as provided in paragraph
te>ofsubsection 3, Section 8 of the Act shall be specifically set forth in a
written approval and made part of the permit. Such extension
shall be made public by the Director.

(f) Extensicns of the initial permit term in excess of five
(5) years as provided in paragraph-fedsubsection (1) of Section 8 of the Act may
be granted upon written reguest by the applicant. Such reguest
shall be accompanied by a written verification. Any permit
extension which 1s approved under thig paragraph shall be
reviewed by the Director at its mid-term or every five (85) years,
whichever is more frecguent.

3.2%8 Permit Revisions.

(a) Each request for a permit revision will be submitted cn
forms prescribed by the Director which shall be signed by the
accountable official of the applicant and shall be notarized.

(k) EBach application £oF a permit revision shall be subject
to review and approval by the Director. Each application shall
be reviewed by the Director to determine if an updated probable
hydreclogic conseguences determination or cumulative hydrologic
impact assessment is reguired. The Director shall make a
determination, on the basis of informaticn provided in the permit
revision application, whether or not the revision is of a
significant or non-significant nature. The fecllowing criteria
shall provide guidance for making such a determination.
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(1} Where the permit revisleon constitutes a
significant departure from the terms and conditions of the
existing permit which may result in a significant impact in any
of the fellowing areas, it shall be deemed to be a significant
revision and be subject to the public notice reguirements of
paragraphs (a) and (b) of subsection 3.2 of these regulations:

(AY The health, safety, or welfare of the public;

{(By The hydrologic balance in the area of
operation; o : -

(C) The postmining land use;

(D) Areas prohibkited from mining pursuant to the
provisions of subsection (d) Section 22 of the Act; and

(E) &n individual’s legal right tc receive
notice, as prescribed by the provisions of these rules and
regulations. : .

{2) Where the permit revision constitutes only an
insignificant departure from the terms and conditions of the
approved permit it shall ke deemed to ke a non- 51gn1f1cant
revision reguiring nc public notice.

(c) The Director may require reasonable revisiens to
surface mining permits or prospecting approvals where such
revisions are necessary to assure compllance with the Act and
these regulations; provided that the Director shall notify the
permittee that such revisicns are necessary and shall provide a
reasconable time for compliance.

3.288 .. Incidental Boundary Revisions (IBRs

{a) Incidental Boundary Revislons {(IBRs) shall be limited
to minor shifts or extensions of the permit boundary into non-
coal areas or areas where any coal extraction is incidental to or
of only secondary consideration to the intended purpose of the
IBR. IBRs shall also include the deletion of. bonded acreage
which is overbonded by another valid permit and for which full
liability is assumed in writing by the successive permiittee.
Incidental Boundary Revisions shall not be granted for any
prospecting operations, or to abate . a violation where
encrocachment beyond the permit boundary is inveolved, unless an
equal amount of acreage covered under the IBR for encrcachment is
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deleted from the permitted area and transferred to the
encroachment area.

(b) general. 2applications for IBRRs shall be as follows:

(1) The appllcatlon shall be flled on forms provided
by the Director.

(2) TFor purposes of surface mining operations, the
maximum total acreage to be permitted under one or more IBR(S)
shall not exceed twenty (20) percent of the original permitted
acreage or- a maximum of fifty (50} acres, whichever 1s less,
throughout the 1life of the permit. Acreage limitation for IBR(s)
on underground mining operations shall be limited tc one hundred’
fifty (150) percent of the original permitted acreage or a
maximum of f£ifty (50) acres, whichever 1s less, throughout the
l1ife of the permit; Provided, That the Director may grant a
walver specifying larger acre limits where the applicant
demonstrates that the nature and complexity of the operation
clearly reguires more than fifty (50) acres for additional B
facilities to include but not be limited to site develcpment, air
shafts, fan ways, vent heles, roads, staging areas, etc.

{3) The application shall be accompanied by adeguate
bond. C - ' :

(4) The application shall be accompanied by a map
showing the areas covered by the IBR.

(5) ~ The application shall be accompanied by a
reclamation plan for the area of the IBR which is consistent with
the existing reclamaticn plan.

{(6) The applicaticn shall bhe subject teo review and
approval by the Director. _ -

(¢) An IBR may not be implemented by any cperator until
written approval of the Director has been granted.

{d) The Director shall make the follow1ng flndlngs prior to.
approval of an IBR:

(&) The IBR doss not constitute a change in the
postmining land use. ; -

(B) The IBR will only inveolve lands for which the
approved PHC is applicable,.
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(C) The IBR does not constitute a change in the
method of mining. - - o B

(D) The IBR will not result in adverse
environmental lmpacts of a larger Scope or different nature from
those described in the approved permit.

(E) The IBR will facilitate the orderly and
continuous ceonduct of mining and reclamation operatiocns.

(F) Except for underground operations, an area
permitted under an IBR must be contlguous to the original
permitted area. -

{e) Upcn review of an application for an Incidental
Boundary Revision, the Director may reguire an advertisement to
be published which provides for a ten (10) day public comment
period. The advertisement shall contain such informaticn as set
forth on a form prescribed by the Director.

3.8530 Variance.

(a} Approximate Original Contour. All permits approved
with variances from approximate original contour shall be
reviewed by the Directdr two and one-half (2 1/2) years after -
issuance to determine whether or not the operation is proceeding
in accordance with the terms of the variance.

(k) Contenporaneous Reclamation. The Director may grant a
request for variance from contemporaneous reclamation in
accordance with paragraph (16), subsection (b}, Section %213 of =
the Act, if such reguest i1s made a part of the surfacs mining
permit application or a subseguent revision to a permit, and if
the _area reserved for the underground mining operation is
permitted under & separate permit. If the underground mining
cperation is not activated within three (3) years of the date of
issuance of the permit, the permit shall terminate, unless
extended as provided for in subsection (e3), Section 8 of the Act. Upon
termination of the permit, the mine site shall be reclaimed in
accordance with the Act, these regulaticns, and the reclamaticn
plan approved in the permit.

(¢)  Any perscn desiring a variance under paragraph {(h) of
this subsection shall file with the Director complete
applications for both the surface mining activities and
underground mining adtivities which are tco ke combined. The
reclamation and operation plans for these permits shall contain
appropriate narratives, maps, and plans which:
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(1} Show why the proposed underground mining
activities are necessary or desirable tc assure maximum practical
recovery of the ccal;

(2} Show how multiple future disturbances of surface
lands or waters will be avocided;

(3) Identify the specific surface areas for which a
variance. is sought and the sections ¢f the Act or these
regulations from which a varilance is being socught;

(4) Show how the activities will comply with
subsecticns 3.24 and 14.13 c¢f these regulations;

(5) Show why the variance sought is necessary for the
implementation of the proposed underground mining activities;

(6) Provide an assessment of the adverse envircnmental
consequences and damages, 1f any, that will result if the
reclamation of surface mining activities is delayed; and

(7) Show how offsite storage of spoil will ke
conducted to comply with the reguirements of the act and
subsection 14.14 of these regulations.

{d) Issuarice cf Permit. A permit incorporating a variance
granted under paragrarh (b) of this subsection may be issued by
the Director if it is first determined, in writing, upon the
basis of a complete application filed in accordance with this
subsection, that:

(1) The applicant has presented, as part of the permit
application, specific, feasible plans for the proposed
underground mining activities;

(2) The proposed underground mining activities are
necessary cr desirable to assure maximum practical recovery of
the mineral resources and will avoid multiple future disturbances
of surface..land or waters; |

(3) The applicant has satisfactorily demonstrated that
the applications for the surface mining activities and
underground mining activities conform to the requirements of the
Act .and these regulations and that all other permits necessary
for the underground mining activities have been issued by the
appropriate authority;
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(4) The surface arsa of surface mining activities
proposed for the variance has keen shown by the applicant to be
necessary for implementing the proposed underground mining
activities;

(3) No substantial adverse environmental damage,
either onsite or offsite, will result from the delay in
completion of reclamation;

(6) The operations will, insofar as a variance is
authorized, be conducted in compliance with the regquirements of
subsecticns 2.24 and 14.13 of these regulations;

(7) Provisions for offsite storage of speoil will
comply with the requirements of the Act and subsection 14.14 of
thesze resgulations; '

(8) Liabkility under the performance bond reguired to
be filed by the applicant will be for the duration cof the
underground mining activities and until all requirements of the
Act and these regulations have been complied with;

(2) The permit for the surface mining activities
contains specific conditions:

(A} Delineating the particular surface areas for
which a variance is authorized;

(B) Identifying the applicable provisions of the
Act and these regulations; and

(C) Providing a detailed schedule for compliance
with the provisions of this subsection.

(e} Variances granted under paragraph (b) of this
subsection shall be reviewed by the Director no later than three .
(3) vears from the dates of issuance of the permit and any permit -
renevals. S ' - )

3.381  Federal, er-State, Countv, Municipal, or Other
Local Government-Financed Highway or Other Construction
Exemption.

(a) To gualify as a Federal-er, State, County, Municipal or
other local government-financed highway or other ccnstruction
project, the construction must be funded fifty percent (50%) or
more by the Federai-er-Staterelevant government agency and once
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the exemption is granted, the perscn dolng the construction must
have on site availlable for inspection, the focllowing:

(1} Descriptions of the project toc include, but not be
limited to, the exact location of the limits ¢f all of the area
to be_ affected by the construction; and

{2} Authorigzation from the agency or agencies
providing the funding and, i1f different, the agency or agencies
respensible for the constructicn, giving permission to proceed
and the amount of funding provided as a percent of the total
project cost. - :

(b) The extraction of ccal shall be limited teo areas within
the highway right-of-way or within the boundaries of the area
directly affected by other construction activities.

3.332 Findings - Permlt Issuance, L _

(a} The Director shall review an application for a permit, -
a permit revision, or a permit renewal, written comments and
objections submitted relative to the application, records cof any
informal conferéence or hearing held relative to the application,
and issue a written decision either granting, requiring
modification of, or denying the application. If an informal
conference 1s held, tThe decision shall be made within thirty
(30) davs of the close of the conference, unless a later time is
necessary to provide an opportunity for an appeal. The applicant
for a permit or revisicn of a permit shall have the burden of
establishing that his application is in compliance with all the
requirements of the Act and these regulations.

(b) Based on the information provided by applicants for-
surface mining permitsg pursuant te paragraphs (a), (b), (c), (&),
(iy, (3), and (k) of subsection 3.1 of these regulations and any
other reasonably available information, the Director will compile
and maintain an accurate and up-to-date computerized listing of
all persons who own or control surface mining operations with
outstanding unabated cessation orders, delinquent ciwvil
penalties, delinguent reclamation fees, and bond forfeitures of
record in the State since May 3, 1978. The listing will include,
o the extent reasonably possible, all owners and contrcllers of
the violator(s), described in paragraph (c¢) of subsection 3.1 of
these regulations. The Director will make reasonable affcrts to
determine the cwners and controllers of the permittee, the
ocperator 1f different from the permittee, and the lessor or
mineral owner, where a contract mining situation exists. The
procedures and listings described in this paragraph do not apply
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to notices of violations and are subject to rights of rebuttakle
presumption. The Director is not obligated to use this
information to conduct a systematic review of all existing
permits for the purpose of identifying and subseguently
suspending those, 1if any, which may have been improvidently
issued. ' : )

The Director will systematically prioritize the data
collection and data compilation =ffort requlred by this paragraph
on the ownership and control of violators in the feollewing order:
bond forfeitures, outstanding unabated cessation orders,
delinguent civil penalties, and delinquent reclamation fees.

To accomplish this objective, the Director will utilize the
data in the Federal Applicant Violator System, the Surface Mining
Information System, the Mine Safety and Health Administration
R.31 Data Base, and the Energy Information Administration Data
Base together w1th such other information as may be readily
available. In addition, the Director will make reasonable
efforts to identify and include the Mine Safety and Health
2dministration identification number for sites on the v1olatlon
listing.

The Director will, using the computerized data bases, review
prior to permit issuance all applications received after the
effective date of these regulations and make all reaSonable .
efforts €5 determnine at a minimum in each case whether
cutstanding violations (except for notices of violations),
unabated cessation orders, delinguent civil penalties, and/or
bond forfeitures exist on the part of the applicant, the owners
or contrellers of the cperator, and the lesscr and entities
contrelled by the lessor, (if the lessor retains rights to the
coal after extraction) and, if sco, withheold approval of the
application until all vioclations are abated or otherwise resoclved
in accordance with the regquirements of the Act and these —
regulations. _ N

Where the information in the subject data bases is
incomplete and where the information is not availakle cr has not
been made available to the Director prior to. issuance cf the
permit, the Director shall not be held in violation of any of the
regquirements of the Act and these regulations. However, where it
is later determined that permits were Iimprovidently issued as a
result of inadeguate Information in the subject data bases or
other sources available at the time the permit is issued, the
Director shall initiate the procedures set forth in subsection
3+333.34 of this section.
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(c) Based on reasocnably avallable information concerning
Fedsral and State failure-tc-abate cessation orders, unabated
Federal and State imminent harm cessaticn crders, delinguent
civil penalties, bond forfeitures where violations upon which the
forfeitures were based have not been corrected, delinquent
abandened mine reclamation fees, and unabated violations of
Federal and State laws, rules and regulations pertaining to air
or water environmental protection incurred in connection with any
surface mining operation, the Director shall hot issue the permit
if any surf&ée mining and raclamaticon cperaticns owned or
controlled by either the applicant or by any person who owns or
contrels the applicant is currently in viclatien of the Act or
any other law, rule or regulaticn referred te in this paragraph.
In the absence of a failure-to-abate cessation crder, the
Director may presume that a notice of viclation has been or is
being corrected _to the satisfacticon of the agency with
jurisdiction over the violation, except where evidence to the
contrary is set forth in the permit applicatiocon, or where the
notice of vieolation is issued for nonpayment of abandoned mine
reclamation fees or civil penalties. If a current violaticn
exists, the Director shall reguire the applicant or person who
owns or controls the applicant, before the issuance of the
permit, %o either:

(1) Submit proof that the current vioclation has been
or is in the process of being cocrrected to the satisfaction of
the agency that has Jjurisdiction over the viclation; or

(2) Establish that the applicant or any person owned
or controelled by s2ither the applicant cr any person who owns or
controls the applicant, has filed and is presently pursuing, in
good faith, a direct administrative or Jjudicial appeal to contest
the. validity of the current vioclaticn. If the initial judicial
review authority either denies a stay applied for in the appeal
or affirms the violation, then the applicant shall within thirty
(30) days submit the proof required under subparagraph (1) of
thls paragraprh.

(3) Any permit that is issued on the basis ¢f proof
submitted under subparagraph (1) of this paragraph that a
violation is in the process of being corrected, or pending the
outcome of an appeal described in subparagraph (2) of this
paragraph, shall be conditionally issued.

(4) If the Director makes a finding that the
applicant, or any person who owns or controls the applicant, or
the operator specified in the application, contrecls or has
controlled surface coal mining and reclamation cperations with a
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demenstrated pattern of willful violations of the Act and these
regulations of such nature and duration and with such resulting
irreparable damage to the environment as to indicate an intent
net to comply with the Act, or these regulations, the permit
shall not ke granted. Before such a finding becomes £f£inal, the
applicant or operator shall be afforded an opportunity for an
adjudicatory hearing. '

(d) No permit application or application for a significant
revision of a pernmit shall be approved unless the application
affirmatively demonstrates and the Director finds, in writing, on
the basis of information set forth in the application or from
information otherwise available that is documented in the
approval, the fcllowing:

{1} The application is complete and accurate and the
applicant has complied with all reguirements of the 2ct and these
regulations.

{2} The applicant has demonstrated that reclamation as
reguired by the Act and these regulations can be accomplished
under. the reclamation plan contained in the permit application.

(3Y The proposed permit area is: .

(A) ©Not within an area under study or
administrative proceedings under a petition filed, to have an
area designated as unsuitable for surface coal mining cperations,
unless the applicant demonstrates that before January 4, 1977, he
had made substantial legal and financial commitments in relation
to the operaticon covered by the permit application; or

(B) Not within an area designated as unsuitable
for mining and subject to the prohibitions or limitations of .
subsection (d), Section 22, of the Act.

{4) Where the private mineral estate to be mined has
been severed from the private surface estate, an applicant shall
also submit:

() A copy of the written consent of the surface
cwner for the extraction of coal by surface mining metheds;

(BY A copy of the conveyance that expressly
grants or reserves the right to extract coal by surface mining
methods; or =
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(C) If the conveyance does not expressly grant
the right to extract the coal by surface mining methods,
documentation that under State law, the applicant has the legal
authority to extract the coal by theose methods.

(5) The Director has made an assessment of the
prokable cumulative impacts of all anticipated coal mining on the
hydrologic balance in the cumulative impact area and has
determined that the proposed operaticn has been designed to
prevent material damage to the hydrologic balance outside the
permit area. )

(6) The applicant has demonstrated that any existing
structure will comply with subkseectien-+{tbr;-Seetien-2o-ef-the-Acsty
and-subsection 3.8 and Section 14 of these regulations.

(7) The applicant has paid all reclamation fees from
previous and existing operations.

(3) The applicant has satisfied the applicable
requirements for experimental practices, steep slope mining,
mountaintop removal mining, variances from approximate original
contour, wvariances for delay in contemporanecus reclamation,
prime farmland, auger mining, in situ processing, and coal
preparation plants not located within the permit area of a mine,
when such are proposed in the application.

(9) The applicant has, 1if applicable, satisfied the
regquirements for approval of a long-term intensive agricultural
postmining land use.

(10) The operation would not affect the continued
existence of endangered or threatened species or result in
destruction or adverse modification of their critical habitats,
as determined under the Endangered Species Act of 1973 {16 U.S.C.
1531 et sedq.}.

(11} The Director has taken inteo account the effect of
the proposed permitting action on properties listed on and
eligible for listing on the Naticnal Register of Historic Places.
This finding may be supported in part by inclusion of appropriate
permit conditions or changes in the operation plan protecting
histeoric resources, or. a documented decision that the Director
has determined that no additicnal protection measures are
necessary.

(12) For a proposed remining operation where the
applicant intends to reclaim in accordance with the reguirements
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of subsection 14.16 of these regulations, the site of the

proposed operation is an area which was previously mined prior to.

August 3, 1¢77. N

(13) The applicant has provided evidence that liability
insurance in accordance with subsection 11.1 of these regulations
is in effect.

(e} If the application is approved, the Director shall
require that the applicant file a performance bond as provided in
Sectiong 11 and 22 of the Act and Section 11 of these
regulations.

(f) After an application is approved, but before a surface
mining permit is issued, the Director shall reconsider his
decision teoc approve the application, based on the compliance
review required by paragraph (c) of this subsection in light cf
any new information submitted under paragraph (n) of subsection
3.1 of these regulations. Permit revisions and permit renewals
are not subiect to the provisiens cf this paragraph.

3.323 = Permit Conditions. Each permit issued by the
Director shall be subject to the fellewing conditions:

(a) The permittee shall conduct surface coal mining and
reclamation operations only on those lands that are specifically
designated as the permit area on the maps submitted with the
application and authorized for the term of the permit and that
are subject to the perfermanee-bond or cther eguivalent guarantee
in effect pursuant tc Section 11 and Sectiecn 12 of the Act and
Saction 11 of these regulations.

(k) The permittee shall conduct all surface coal mining and
reclamation operations only as described in the approved
application, except to the extent that the Dlrector otherwise

directs in the permit.

(c) The permittee shall comply with the terms and
conditiens of the permit, all applicabkle performance standards of
the Zct, and these regulations.

(d) Without advance notice, delay, or a search warrant,
upon presentation of appropriate credentials, the permittee shall
allow the Director to: .

(1) Have the right of entry provided for in subsection
(a), Secticn 15 of the Act; and
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(2) Be acconmpanied by private perscns for the purpose
of ceonducting an inspection in accordance with subsection 18.2 of
these regulations when the inspection is in response to an
alleged violation reported to the Director by the private person.

() The permittee shall take all possibkle steps to minimize
any adverse Impact to the environment or puklic health and safety
resulting from non-compliance with any term or condition of the
permit, including, but net limited to:

(1) Any accelerated or additional monitoring necessary
to determine the nature and extent of non-compliance and the
results of the non-~compliance;

(2} Immedlate implementation of measures necessary to
comply; and =~ ) - '

(3) Warning, as soon as possible after learning of
such non-compliance, any person whose health and safety is in
imminent danger due to the non-compllance.

(£f) As applicable, the permittee shall comply with
subsection 3.8 0f these regulaticns and all applicable
performance standards for compliance, medificaticn, or
abandenment of existing structures.

{g) The operator shall pay all reclamation fees for coal
produced under .the permit for sale, transfer or use.

(hy Within thirty (3C) days after a cessation order is
issued for cperations conducted under the permit, except where a
stay of the cessation order is granted and remains in effect, the
permittee shall either submit to the Director the following.
information, current to the date the cessation order was issued,
or notify the Director in writing that there has been no change
since the immediately preceding submittal of such information:

(1) 2Any new information needed to correct or_update
the information previocusly submitted to the Director by the
permittee under paragraph (c), subsection 3.1 of these

regulations; or N
(2) If not previously submitted, the information

regquired from a permit applicant by paragraph {c), subsection 3.1
of these regulations.
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{iy——-Fhe-sermittes-—shalli-update-—anmd-furmish-the-Bivester-on
en-arngal-kasis-—the-information-reguired-by-paragrapha-{tbyr-fet
and-{tdr-ef-axbaection-3ri-of-thizs-zecktions

(i) The obligations established under the permit, the Act,
and these regulations shall continue regardless of whether the
permit has explred, or has besen terminated, suspended, or
revoked. The pewfermaree-bond and liabkility insurance shall
remain in effect throughout the life of the permit, any renewal
thereof, and the lliabilityv period necessary to ensure completion
of reclamation.

3.3534 Inprovidently issued permits: General Preocedures.

(a) Where the Director has reason to believe that an
improvidently issued surface ccozl mining and reclamation permilt
exists, he shall review the circumstances under which the permit
was lssued. If, using the criteria set forth in paragraph (b) of
this subsecticn, the Director finds that the pernit was
improvidently issued, he shall take action in accordance with
paragraph {(c) of this subsection.

(b) A surface coal mining and reclamation permit shall be
determined to have been improvidently issued if under the
viclations review criteria in paragraph (b) of subsection 3.32 of
this Section sf-the-wegulatery-pregram-at the time the permit was
issued: ) -

(1) The permit sheculd nct have been issued because of -
an unabated wviclaticn or a delinguent penalty or fee and the
violation, penalty or fee remains unabated or delinguent and is
not the subject of a good faith appeal, cr an abatement plan or
payment schedule with which the permittes or cther person
responsible ig comnplying to the satisfaction of the responsible
agency; -

(2) The permlt was issued on the presumpticn that a
notice of viclation was In the process of keing corrected to the
satisfaction of the agency with jurisdiction over the_ violation,
but a cessaticn order subsequently was issued;-ow

{3¥-—-TFThe-vermitktee-was-Iinked-te-a-vielatisnr-penatEey
pr-fee-threngh-ovwnership-er-coptreis-under-the-viectation-review
griterip-of-the-reguratery-progran-at-the-time-the-permit-vasa
issyed-and-an-swrnevship-or-contrei-iirk-between—the-permitcee-and
the-perser-respensibie-for-the-vietatienr-penatty-or-£fee-atiid
existar-er-when-tkhe-iink-was-severed-the-peranittee—-continges-te
be-resvensible-fer-the-viotationy-penatty-or—£feer
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{3y The permittee was linked to a violation, penalty,
or feé through cwnership or control, under the viclation review
criteria, paragraph (b) of subsection 2.22 of this Section at the
time the permit was issued and an ownership or contreol link
between the permittee and the person responsible for the |
violation, penaltv, or fee still exists, or when the link was
severed the permittee continues to be resvonsible for the
viclation, penalty, or fee.

(4) The permit should not have been approved because
the permittee had a vermit reveoked or bond forfeited and has not
been reinstated, or the permittee was linked to a permit
revocation or bond forfeiture through ownership or control, at
the time the permit was issued and an ownership or control link
between the permittee and the perscn whose permit was revoked or
whose bond was forfeited still exists, or when the link was
severed the permittee continues to be respcnsible for the permit-

revecation or bond forfeiture.

(c) When the Director finds, under paragraph (k) of this
subsection, that because of an unabated vicolation or a delinguent
penalty or fee, permif revocation or a bond forfeiture, a permit
was improvidently issued, he shall take one or more of the
fellowing remedial measures:

(1) Implement, with the cocperation of the permittee
or - other perscn respcnsible, and the responsible agency, a plan
for. abatement of the viclation or a schedule for payment of the
penalty or fee;

(2) Impose con the permit a condition reguiring that in
a reasonable period of time the permittee or other person
responsible abate the violation or pay the penalty or fee;

(3) Suspend the permit until the viclation is abated
or the penalty or fee is paid; or

(4) Rescind the permit in accordance with paragraph
{d} of this subsection.

(&) When the Director elects. tec rescind an improvidently
issued permit, he shall serve on the permittee a notice of
proposed suspension and rescission which includes the reasons for
the f£inding and states that:

(1) After a specified periocd of time not to exceed
ninety (%0) days, the permit automatically will become suspended,
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and not to exceed ninety (20) days thereafter rescinded, unless
within those pericds the permittee submits preocf, and the
regulatery authority finds, that:

(A The finding of the Director under paragraph
{k} of this subsection was errcnecus;

(By The permittee or other person responsible has
abated the violation on which the finding was based, or pald the
penalty or fee, to the satisfaction of the Director;

(C) The violation, penalty or fee 1is the subject
of a good falth appeal, or of an akatement plan or.payment
schedule with which the permittee or other person responsible is
complying to the satisfaction of the responsikle agency; or

(D) 8ince the finding was made, the permittee has
gsevered any ownership or control link with the person responsible
for, and dces not continue to be responsible for, the violatien,
penalty, or fee. _

(E) The permittee or other person responsible for
the permit revocation or bond forfeiture has been reinstated,
pursuant-to subsecticon (¢}, Secticn 18, cof the Act.

{(e) Cessation cf Operaticns. After permit suspension or
rescission, the permittee shall cease all surface mining
operations under the permit, except for viclaticon abatement and
for reclamation and other environmental protecticn measures as
reguired by the Act and these regulations and the terms and
conditions of the permit. :

(f) The permlttee may file an appeal feor admlnlstratlve
review of the notice in accordance with the prov1Slons of
subsection (e), Section 17 of the Act,

(g} Feor purpdses oOf this subsection, a permit is issued
when it is originallv approved, as well as when a transfer,
assignment, or sale of permit rights is approved pursuant to
paragraphs (a) or (g), subsectlion 3.25 of this rule, or when a
permit is revised pursuant to subsection 2.26 of this rule.
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38-2-4. Haulagewavs, Roads or Access Roads.

4.1 . Road Classification Svstem.

(a) Each haulageway, road, gor access road as defined in
subsection 2.58 of these regulaticns shall be classified as
either a primary rcad or an infreguently used access road.

(1) & primary road is any road which is:
(1) Used for transporting coal or spoil;

(ii) Freguently used for access oY other purposes
for a period in excess of six menths; or ‘

(iii) "To be retained for .an approved postmining
land use.. : ' ) -

(2} An lnfrequently used access road is any road not
classified as a primary road.

4.2 Plans and Specifications.

{a) ©Each application for a surface coal mining and
reclamaticn permit shall c¢ontain plans and specificaticns for
each road to be constructed, used, or maintained within the
proposed permit area. The plans and specifications shall include
a map, appropriate cross sections, design drawings and
specifications for rocad widths, gradients, surfacing materials,
cuts, fill embankments, culverts, bridges, drainage ditches, low-
water crossings, and drainage structures. These shall include at
a minimum: : :

(1) A plan view of the road drawn to scale showing:
(A) The statiocn base line;
(B} Leccatlicn of culverts;
(C) Flow directions;

(D) Location of intermittent or perennial
streams; and '

(E} Other pertinent data as reguired by the
Director. -
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(2) A surveyed proflle or a prefile drawing drawn to
zgcale developead from a topographlic contour map of sufficient
scale and detail to provide the necessary level of accuracy
showing:

() Profile cof finished road surfaces;
(B) Lecatien and size of culverts;
{C) Station elevations;

(D) Profile of original ground; and

(E) Percent grades.
(3) A typical cross-section or sections showing:
(A) Culvert placement;

(B) Elope of culvert;

(¢) TFill material;

(D) ©Original greocund;

{E) Ditches; and

(F} Sediment control devices.

(4) Construction specifications which explain in
detail: ’ '

(A} Excavation;
(B) Selection and placenment of materials;
(C) Vegetative protection against ercsicn;
(D) Road surfacing; and
(E) Drainage and sediment control measures.
(5) A description ¢f the plans to remove, reclaim, and
abandon each road that would nct be retained under an approved

postmining land use, and the schedule for removal, reclamation,
and abandonment. - : . T B,
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(6) The center line of the proposed haulageways or
access roads shall be visibly marked or delineated by visible
offset markings on the site at one hundred feet (100’) intervals
at the time of preinspection. Preexisting haulageways or access
roads shall ke exempt from this reguirement.

(7} The plans, drawings, and design specifications for
roads shall be prepared and certified by, or under the direction
of, a gualified registered prcfessicnal engineer or a gualified
licensed land surveycr with experience in design and construction
of rcads. The engineer or land surveyor shall certify that the
design and-eenstruetien-of the road meets reguirements of the
Act, these rules and regulaticns, current prudent engineering
practices, and any other design criteria established by the
Director. . -

¥-3--Streap—Creossinags-

————— ‘arl{b) No part of any road shall ke located in the
channel of an intermittent or perennial stream unless
specifically approved by the Director in accordance with the
following: - -

(1) ERoads shall be located to minimize downstream
sedimentaticn and flooding. ’ '

{2) Drawings and specifications must ke provided for
each proposed feord, low water crossing or other road crossing of
an intermittent or perennial stream, as necessary for approval of
the road by the Director in acceordance with this subsection-4+2
ef-tAia~gection.

(3) A description must be provided indicating measures
to be taken to obtain approval of the Director for alteration or
relocation of a natural stream channel under subsections 5.2 and
5.3 ¢f these regulaticns. :

(4) The drawings and specifications for low-water
crossings of perennial or intermittent stream channels must
indicate measures to be taken so as to maximize the protection of
the stream in accordance with subsection £:35.2 of these
regulations. ' -

4+-44.3 = Existing Haulagewavs or Access Roads. Where
existing rcads are to be used.for access or haulage and it can be
demonstrated that reconstruction to meet the design and
construction reguirements of this section would result in greater
environmental harm and the drainage and sediment control
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regquirements of Secticn 5 of these regulations can otherwise be
met, subparagraphs (1) and (2), paragraph (a), of subsection
$+-64.5 and subparagraphs (2) (A) and (B) paragraph (a) of
subssection 4+%4.6 of this secticn will not apply.

4$+54.4 - . Infreguently Used Access Reoads. Prospecting roads
are tc be designed, constructed, maintained, and reclaimed in
accordance with the provisions of subsection 13.6 of this rule.
Other &access roads constructed for and used only tc provide
infrequent service to facilities used in support of mining and
reclamation c¢perations may be exenpt from the requirements of
this section with the exception of the requirements of
subsections #-*+—4-8far—4-9-ard-4+36_4.2, 5.3, £.5(a)(1),
4.5(bY, 4.6(a), 4.7, and 4.8; provided, That such roads will be
designed to ensure environmental protection appropriate for their

planned duration and use, including consideration of the tvpe and
size of eguipment used, the desgidgn and construction cr

reconstructicon of roads shall Iincorporate appropriate limits for

grade, width, surface materials, surface drainage contrel,
culvert placement, and culvert size, in accordance with current,

prudent engineering practices, and anvy necessary desidan criteria
established kv the Director.

£+64.5 "Construction.

(a) Construction of haulageways or access rcads shall be
done in accordance with the following:

(1) The overall grade shall not exceed ten percent o
{(10%) ;

(2) The maximum pitch grade shall not exceed fifteen
percent {(15%) for three hundred feet (3007) in esach cne thousand
feet (1,0GC07);

(3) The surface shall pitch toward the ditch line at
the minimum slope of one-half inch (1/2") per foot of surface
width or shall be crowned at the minimum sleope of one-half inch
(1/2") per foot of surface width as measured from the center
line;

(4) The grade on switchback curves shall be reduced to
less than the apprcach grade and should not be greater than ten
percent (10%); and '

(5) <Cut slcpes shall not be steeper than 1:1 in soils
or-1/4:1 in rock. - )
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(k) All grade measurements and linear measurements in this
section shall be subject to a tolerance of.two percent (2%). All
angles in this section shall ke measured from the horizontal and
shall be subject to a tolerance of five percent (5%).

4+74.6  Drainage Design.

(a} All drainage designs of haulageways or access roads
ghall be in accordance with the following:

{1y A ditch shall be provided .on both sides of a
throughcut and on the inside shoulder of a cut-£ill section, with
ditch relisf culverts being spaced according to grade. Water
ghall be intercepted or directed around and away from a
switchback. All ditch lines shall be capable of passing the peak
discharge of a ten (10) year, twenty-four (24) hour precipitation
event. Where super elevation to the inside of a curve will
improve the safety of a haulroad such as in the head of a hollow,
a ditch line may be located on the outside shoulder of cut fill
section if the ditch line is designed so that it will remain
stable and that drainage control is also provided for water on
the outside of -the curve.

{2) Ditch relief culverts shall be installed wherever
necessary to insure proper drainage of runoff water beneath or
threugh the haulageways or access road, according to the
following specifications:

{A) Recad Grade in Percent: Spacing of Culverts
in Feet
0-5 - | 300-80¢C
6-10 200-30C0
11-15 . 100-200C

(8) The culvert shall cross the haulagesway or
accsss road at a thirty (30) degree horizontal angle downgrade
with a minimum grade of three percent (3%) from inlet to outlet,
except in intermittent or perennial streams where the plpe shall
be straight and coincide with the normal flow;

(C) The inlet end shall be protected by a
headwall <f durabkle material and the slope at the outlet end
shall be protected with an apron of rock riprap, an energy
dissipator or other similar structure;

(D) TFhe-eulvert-zhali-kbe-covaered-by-compacted
£i1i-to-a-depth-of-cre-foet-{iLir-or-hatf-the-cuivert-diameter;
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vhichever-ia-gregters-uniesa-heavy-duty-pipe-raguiring-less-—cever
ta-psedy-and-the~appitcant-prevides-detaiis-ef-she-atternate
designr-with-supperting-decumentatieny—te-the-Directar-and
receives-appreoevat~thereefCulverts shall be installed and
maintained to sustain the vertical so0il pressure, the passive
resistance of the foundation, and the weight of the vehicles
using the road;

(E) Alternative design criteria for culverts may
be approved by the Director where the design criteria of this
secticon i1g demonstrated to be impractical or unnecessary; and

{F} The creoss sectional area of all culvearts
installed on haulageways and access rcads shall be adequate to
pass the peak discharge sterm runcff from a one . (1) year twenty-
four (24) hour precipitation svent froem the contributing
watershed, but in no event shall the cross secticnal area be less
than one hundred square inches.

{(b) Culverts, bridges or other structures shall be used to
cross intermittent or perennial streams. During cecnstruction,
consideration shall be given to such factors as weather
conditions, seascn of the year, time period for construction,
etc., in order to minimize adverse impacts on the water quality
and to the stream channel. These structures shall be capable of
passing the peak flow for a ten (10) year, twenty-four (24) hour
precipitation event from the contributing watershed. Structures
of a lesser design capacity may ke approved by the Director if
the flow through capacity of the structure itself is at least
equal to or greater than the flow capacity of the stream channel
as measured immediately upstream and downstream of the crossing;
provided that the structure shall pass the peak of a cne (1)
vear, twenty-four (24) hour precipitation event.

d+84.7 FPerfcrmance Standards.

(a) Zach rocad shall be iccated, designed, constructed,
reconstructed, used, maintailned, and reclaimed so as to:

Minimize downstream sedimentaticn and floodin

(22) Control or prevent erosion, siltation, and the air
peollution attendant to erecsion, including road dust as well as
dust occurring on other exposed surfaces, bv measures such as
vegetating, watering, using chemical or other dust suppressants,
or otherwise stabilizing all exposed surfaces in accordance with
current, prudent engineering practices;
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{23) Control or prevent damages to fish, wildlife, or
thelr habitat and related envirconmental values;

(84) Contrcl cr prevent additicnal centributions of
suspended solids to stream fleow or runcoff ocutside the permit
area; ‘ -

(45) Neither cause nor contribute to, directly or
indirectly, the violation of State or Federal water guality
standards applicable to recelving waters;

{(56) Refrain from seriously altering the normal flow of
water in streambeds or drainage channels;

(67) Prevent or control damage to public or private
property, including the prevention <r mitigaticon of adverse
effects on lands within the boundaries of units of the National
Park System, the National Wildlife Refuge System, the National
System of Tralls, the National Wilderness Preservation Systenm,
the Wild and Scenic Rivers System, including designated study
rivers. and National Recreation 2Areas designated by Act of
Congress;_and oo - o

(78) Use non-acld and non-toxic forming substances in
recad surfacing. ) ’ ‘

(b) All sediment contrel structures shall have an adequate
sediment storage volume and detention time. The optimum design
factor for achieving this criteria is ©.12% acre/feet for each
acre of disturbed area within the watershed of the structure;
however, lesser storage values may be approved by the Director_if
the lesser values will achieve compliance with applicable
effluent limits and the requirements of paragraph (a} of this
subsection.

$+54.8 Maintenance.

{(a) A road shall be maintained to mest the performance
standards of this part and any additional criteria specified by
the Director. o ,

(b) _A road damadged by a catastrophic event, such as a flood
or earthguake, shall be repaired as scon as ls practicakle after
the damage has occurred. .

4+184.9 Reclamation. 2 road not to be retained under an

approved poestmining land use shall be reclaimed in accordance
with the approved reclamation plan as soon as practicable after
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it iz no longer needed for mining and reclamation operations.
This reclamation shall include:

(a) Closing the road to traffic;

(b} Removing all bridges and culveris unless approved as
part of the postmining land use;

(c) Removing or otherwise disposing of road-surfacing
materials that are incompatible with the pestmining land use and
revegetation reguirements;

(d) Reshaping cut and fill slopes as necessary to be
cempatible with the peostmining land use and to complement the
natural drainage pattern of the surreounding terrain;

(e) Haulageways or access rcads shall be abandeoned in
accordance with the fecllowing: - )

(1) Prior to abandecnment of haulageways cor access
roads, efforts shall be made to prevent erosicn by the use of
culverts, water kars or other devices. Water bars or earth berms
shall be installed according to the following table of spacings:

Percent Grade of Haulageway Spacing of_Water Bars
or Access Road ’ in Lineal Feet
2 : 250
5 I T 135
10 - - B 80
i5 | e ’ 60
20 - . 45
Above 20 25

(2) Upon akandonment, all areas cf haulageways or
access roads shall be immediately seeded and mulched.

(£} Scarifying or ripping the roadbed; replacing topsoil or
substitute material, and revegetating disturbed surfaces in
accordance with subsection 14.23 and Section 9 of these
regulations. o

4-3%4 .10 Primary Roads.

(a) Primary roads shall meet the reguirements of this
section and the following additicnal regquirements:
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{1) The construction or reconstruction of primary
roads shall._be certified in & report tTo the Director by a
gqualified registered professiocnal engineer, or a licensed land
surveyor with experience in the design and construction of roads.
The report shall indicate that the primary road has been
constructed or recconstructed as designed and in Accordance with
the approved plan. ' T i

(2) Each primary road embankment shall have a minimum
static factor of 1.3. ' .

(3) To minimize erosion, a primary road shall he
located, insofar as is practicakle, on the most stable available
surface. ’ _

{4) Fords of perennial or intermittent streams by
primary roads are prcohibited unless they are specifically
approved by the Directeor as temporary routes during periods of
road construction. _ . . ’

(5) Each primary reoad shall be constructed or
reconstructed and maintained tc have adequate drainage control,
using structurss such as, but not limited to, bridges, ditches,
cross drains, and ditch relief drains. The drainage control
system shall be designed to safely pass the peak runcff from a
ten (1C) year, twenty-four (24) hour precipitation event;

{6) Drainage pipes and culverts shall be installed as
designed, and maintained in a free and operating condition and to
prevent or contrecl erosion at inlets and outlets;

{7) Drainage ditches shall ke constructed and
maintained to prevent uncontrolled drainage over the road surface.
and embankment;

(8) Culverts shall be installed and maintained to
sustain the vertical soil pressure, the passive resistance of the
foundation, and the weight of vehicles using the road; and

{9) Natural stream channels shall not be altered or
relocated without the prior approval of the Director.

(b) Except as provided in subparagraph (4), paragraph (a)
of this subsection~4+3-sf-tkis-seetisn, structures for perennial
or intermittent stream channel crossings shall be made using
bridges, culverts, low-water crossings, or other structures
designed, cchnistructed, and maintained using current, prudent
engineering practices. The Director shall ensure that low-water
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crossings are designed, constructed, and maintained to prevent
ercsion of the structure or stream bed and additional
centributions of suspended solids teo stream flow.

(c) Primary rcads shall be surfaced with material approved
by the Director as being sufficiently durable for the anticipated
volume of traffic and the weight and speed of vehicles using the
road.

4+324.11  gEmewSupport Facilities and Transportation
Facilities. . o

(a) Railroad locps, spurs, sidings, surface conveyor
systems, chutes, aerial tramways or other transportatlon
facilities which are under the control of the permlttee shall bke
designed, constructed, maintained and abandoned sc as to comply
with the following:

(1) Centrol or prevent erosion, siltation, and the air
pellution attendant to erosion;

(2) Control or prevent damage to fish, wildlife or
their habkitat and related environmeéntal values;

(3) Control or prevent additional contributions of
suspended sclids to stream flow or _runeoff outside the permit
area;

(4) Neither cause nor contribute, directly or
indirectly, to the viclatiocn cof State or Federal water guality
standards applicable to receiving waters; and

{(5) Prevent or control damage to public or private.
property.

4+234.12 Certification. Upon ccmpletion of construction_cr
reconstruction, all primary roads for which design criteria were
approved as part of the permit shall be certified. Such
certification shall affirm that construction was done in
accordance with the approved criteria except as otherwise noted
in the certification statement. Where the certification
statement indicates a change from the design standards or
censtruction reguirements approved in the permit, such changes
will be documented in as-built _plans and submitted for approval
to_the Director as a permit revision. The certification shall be
on forms approved by the Director and signed by an approved
licensed englneer or_an approved licensed land surveydr with
experience in design and construction of roads. 21l rcads used
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for transportation of cocal or speil, and which are constructed
ocutside the permitted coal extraction area, shall be certified
before they are used for such transportaticn. Any road which
lies within the ccal extraction area, and which 1s therefore
congtructed concurrent with progress of mining activities, shall
be certified in sections of one thousand (1,000) linear feet or
less as méasured from the active pit.
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38=-2-5. Drainage and Sediment Control Systems

5.1 Natural Drainways. Natural drainways in the permit
area shall be kept free of overburden except where overburden
placement has been approved. Overburden placement and
hauvlageways constructed acréss nattral drainways shall not
materially increase the sediment lcad, or materially affect
stream gquality. )

5.2 Intermittent or Perennial Stream.

(a) Intermittent or Perennial Stream. No land within one
hundred feet _(1007) ¢f an intermittent or perennial stream shall
be disturbed by surface_mining coperations including roads unless
specifically authorized by the Directcr. The Director will
autheorize such operaticns cnly upon finding that surface mining
activities will not adversely affect the nermal flow or gradient
of the stream, adversely affect fish migration or related
envirenmental values, materially damage the water guantity or
quality of the streamy-es¥_and will not cause or contribute to
violaticns of applicable State cr Federal water guality
standards. The area not to be disturbed shall be designated a
buffer zore and marked accordingly.

5.3 8Stream Channel Diversicns and Diversion Ditches.

(a) All stream channel diversicns and diversion ditches
shall be designed for safety and stability, shall be constructed
in such a manner so as to avoid additicnal contributions of
suspended solids to streams, and shall provide protection against
flooding and resulting damage to life and property. The design
and construction shall be certified by a registered professional
engineer. - :

(k) Stream Channel Dbiversions:

(1) Temporary and permanent stream channel diversions
shall be designed so as to have at a minimum the capacity to
carry the flow of the existing stream channel. The maximum flow
carrying capacity of the existing stream channel shall be
determined on the basis of cross-sectional arsa c¢f the stream
channel at points immediately upstream and downstream of the
segment to be diverted. A combination of the cross-sectional
area of the stream channel diversion, the stream kank, and the
flood-plain configuration shall be adequate to pass safely the
peak runoff of a ten (10) vear, twenty-four (24) hour
precipitation event for a temporary stream channel diversion and
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a one hundred (100) vear, twenty-four (24) hour precipitation
event for a perranent stream channel diversion.

(2) The following information shall be made a part of
the permit application when stream channel diversions are
proposead: —

() A "stream channel design computation sheet®”
for each proposed temporary or perménent stream channel
diversion;

(B) Construction plans which contain:

(1) A plan view of the area showing center
line profiles of the existing stream channel and proposed
lecation of the temporary or permanent stream channel;

(ii) A profile along the center line of the
existing stream channel showing gradient of the stream bottom and
tep of channel;

(1ii) A profile along the center line of the
proposed temporary or permanent stfeam channel diversion showing
gradient of the stream bottom and teop ¢f channel;

(iv) & cross section showing original ground
limits, bottom width, side slopes, depth of flow, fleodplain
configuration; and -

(v) A detalled description of the segquence
of installation of temporary cr permanent stream channel
diversion. . )

(C} <Construction specifications; and

(D) Maintenance schsdule and procedures for
maintenance. .- :

(c) Diversion Ditches:

(1) Diversions shall have the capacity to pass safely
the peak discharge from a ten (10) year, twenty-£four (24) hour
precipitation event.

(2) Plans, Design Data and Specifications. Where the.

prermit applicaticn proposes the use of dlverSLOn ditches, the
drainage plan shall contain the following:
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(A) A '"Diversion Design Computation Sheet" for
each proposed diversion; '

{(B) Construction plans showing:

(i) A surveyed profile along the center line
of the diversion showing the original ground line and proposed
depth of the diversion;

{ii) A cross section showing the original
ground line, bottom width, side slopes, depth of flow, freeboard
and cother pertinent information;

{(iii) The type of seoil in which the diversion
will be excavated. The se¢il shall be sanmpled and clazsified at

five hundred feet (500’) intervals along the center line <f the
diversion; o

(iv) The type and design cof the outlet i
proposed for each diversion;

(v)y A maintenance schedule and procedures
for maintenance; : : :

(vi) Construction specifications; and
(vili) & vegetation plan.

5.4 Sediment Control.

(a) General. B
Sediment control or other water retention structures

shall be constructed in appropriate locations for the purposes of

contreolling sedimentation. All runocff from the disturbed area -

shall pass throuch a sedimentaticon centrel system. 2All such

systems or other water retaining structures used in association

with the mining operation shall be designed, constructed,

located, maintained, and used in accordance with these

regulations and in such & manner as to minimize adverse

hydrologic impacts in the permit and adjacent areas, to prevent

material damage outside the permit area and to assure safety to

the public. ) o : :

(b) Design _and Construction Recuirements. All sediment

control or other water retention structures used in association
with the mining operation shall:

95




Title 38 -
CSR 2 o
Section 5 ’

(1) Be constructed in accordance with the plans,
design criteria, and specifications set forth in the preplan.
Any deviations from the approved preplan which result from
unforeseen site specific circumstances arising during
construction, shall be reflected in as=-built plans submitted by
the operator and approved by the Director immediately fcllowing
construction. The as-built plans shall indicate the criginal
design, the extent of changes, and reference points. Sediment
control structures shall be certified in accordance with the
regquirement of paragraph (d) of this subsection.

(2) Be located as near as possible to the disturbed
area and out of perennial streams unless the applicant
demonstrates and the Director finds that there is no other
suitakle location for such structures.

(2) Comply with applicable State and Federal water
gquality standards and meet effluent limitations as specified in
an NPDES permit for all discharges.

(4) Have the capacity to store 0.125 aAcre/ft. of
sadiment for each acre of disturbed area in the structures
watershed; provided, that consideration may be given for reduced
storage volume where the preplan and site conditicns reflect
contreclled placement, concurrent reclamation practices, or use of
sediment control structures; previded further, that reduced
storage volume will ke approved cnly where the operator
demonstrates that the effluent-limitations of paragraph (b),
subsection 14.5% of these regulaticns will be met. The disturbed
area for which the structure is to ke designed will include all
land affected by previcus surface mining operatiocns that are not
presently stakilized and all land that will ke disturbed
throughout the life of the permit.

(5) Be equipped with a necnclogging dewatering device
of an adeguate design and size toc maintain the storage
reguirements of subparagraph (4) cf this paragraph.

{6) Be designed, constructed and maintained to prevent
short-circuiting.

{(7) Be cleaned out when the sediment accumulation
reaches sixty percent (60%) cof design capacity. Clean-out
elevation shall be to a level so as to restore design storage
capacity as indicated con plans submitted for each structure.
Sediment removal and disposal shall be done in a manner and at a
freguency that minimizes adverse impacts con surface and
groundwater quality.
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(8) Be designed tc safely pass a twenty-five (23)
yvear, twenty-~four (24) hour precipitation event. The combkination
of becth principal and/or emergency spillway cof the structures
shall be designed tc safely pass the peak discharge of a twenty-
five (25) year, -twenty-four (24} hour precipitation event,
provided, that a single open channel spillway may be used only if
it is of non-erodable construction and designed to carry
sustained flows; or earth or grass-lined and designed to carry
short term, infreguent flows at non-erosive velocities where
sustained flows are nct expected; provided, however, that
excavated sediment c¢oMtrol structures which are at ground level
and which have an open exit channel constructed of non-ercdible
material may be designed to pass the peak discharge of a ten (10)
year twenty-four (24) hour precipitation event.

(9) Provide adequate freeboard to resist overtepping
by waves or sudden increases in volume and adequate slope
protection against surface erosion and sudden drawdown.

(10) Provide that an impoundment meeting the size or
other criteria of 3C CFR 77.216(a) or €haptewr-ze,--areieite
SpBChapter 22, Article 14, of the Code of West Virginia, or
located where failure would be expected to cause loss of life or
serious property damage shall have a minimum static safety factor
of 1.5 .for a normal pool with steady state seepage saturation
conditions, and a seismic safety factor of at least 1.2.
Impoundments not meeting the size or other criteria of 30 CFR
77.216 (a) OF €Ehapter-z28--Awrtiete-5SBChapter 22, Article 14, of
the Cocde of West Virginia, except for a coal mine waste -
impounding structure, and leccated where failure would not be
expected to cause less of life or serious property damage shall
have a minimum static safety facteor of 1.3 for a normal pool with
steady state.secepage saturation conditions.

{11) Control discharge by use of energy dissipaters,
riprap channels or other devices to reduce erosion, to prevent:
deepening or enlargement ¢f stream channels and to minimize
disturbance of the hydrclogic balance. Discharge structures
shall be designed using standard engineering procedures.

(12) Preovide for stable foundations during all phases
of construction and coperation and be designed based on adeguate
and accurate information on the foundation conditions. For
structures meeting the criteria of subparagraph 10 of this
paragraph, provide foundation investigations and any necessary
laboratory testing.
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(12) Prior to construction, all such structures shall
be certified to be in accordance with design reguirements of the
Act, these regulatlons, and cther design criteria established by
the Director.

(¢) In addition to the requirements of subsection (b) of
this section, all embankment type sediment control or other water
retention structures and-water-wetentien-stwuetures_which may
include slurry impoundments shall be designed, constructed and
maintained to meet the following safety standards:

(1) Enbankment type sediment control and water
retention structures shall be designed with a combination of
principal and/or emergency spillways that will safely pass a
twenty-five (25) year, twenty-four (24) hour precipitaticn event.
The principal spillway regquirements may be waived 1I the
emergency spillway is an open channel constructed of nonerodable
material, is capable of maintaining sustained flows, and is
designed to safely pass the peak discharge of a twenty-five (25)
yvear, twenty-four (24) hour precipitation event;

{2} All embankment type sediment control or water
retention structures shall be properly stabilized and revegetated
upcen completion of construction and regradlng of the embankment
and surrounding areas;

{3) 1In constructing the embankment, the operator shall
remove all organic matter from the foundation, install cutoff
trenches where necessary to ensure stability, provide for proper
compaction and ensure against excessive settlement by excluding
sod, roots, frozen so0il or coal processing wastes from the
embankment;

(4) If an inspection or examination discloses that a
potential hazard exists, the person who 1nspected or examined the
embankment shall promptly inform the Division of Envirconmental
Protection of the findings and of the emergency procedures
formulated for public protection and remedial action. If
adegquate procedures cannot be formulated or implemented, the
Division of Environmental Protection shall be notified
immediately and then notify the appropriate agencies that other
emergency procedures are reguired to protect the pubklic;

(3) A sediment control or water retention structure
which is. constructed in such a manner that it: {1}y Rises
twenty-five (25) feet or more above the natural ked of a stream
or watercourse as measured from the downstream toe of the
embankment and which does or can impound fifteen (15) acre-feet
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cr more of water; or, (2) Rises six (6) feet or more akove the
natural bed cof a stream or watercourse as measured from the
downstream toe of the embankment and which does or can impound
fifty (5¢) acre-feet or more of water, is by definiticon a dam and
iz. thereby subject to the provisions of the West Virginia Dam
Control Act set forth in €hapter-zgy—Awtieie-SBb~Chapter 22
Article 14, of the Code of West Virginia.

(6) Embankment type sediment control or water ,
retention structures which impound water at an elevation of five
feet (5’) or more above the upstream toe of the structure and can
have a storage volume of twenty (20) acre-feet or more; which
impound water at an elevation cof twenty feet (20’) or more above
the upstream toe of the structure; or which present a hazard to
coal miners as determined by an MSHA District Manager; shall be
designed, constructed, inspected, and abandoned in accordance
with Federal ragulaticns set forth in 30 CFR 77.216. All design
plans, and specifications shall be made a part of the permit
application. In addition to these reguirements, the follewing
minimum standards shall be met:

(a) An appropriate combination of principal and
emergency spillways shall be provided to pass safely the runoff
resulting frém a cne hundred (100) year, twenty-four (24) hour
precipitation event, or a larger event as specified by the
Director; - - e :

(B) The embankment shall be designed,
constructed, and maintained with a static safety factor of at -
least 1.5 or a specified higher safety factor as reguired to o
ensure long-terd stability and a seismic factor of safety of 1.2;
(C) Appropriate barriers to contrcl seepage shall i
be installed along the conduits that extend through the
embankments; and

(D) The detailed design plan shall include a
stability analysis which includes but is nct limited to strength
parameters, pore pressures, and long-term seepage conditions.

The design plan will also include a description of each
engineering design assumption and calculation.

(4) Certification.

(1) Prior tc any surface mining activities in the
component drainage area of a permit contreolled by a sediment
control structure, that specific structure shall be certified as -
to construction in accerdance with the plans, designs, and
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specifications set forth in the preplan, or in accordance with
as~built plans. If as-built plans are submitted, the
certification shall describe how and to what extent the
construction deviates from the proposed design, and shall explaln
how and certify that the structure will meet performance
standards. Such certification shall be submitted on forms
prescribed by the Director. Where sediment control or other -
water retention structures are constructed in segquence with the
advance cof the mining operation to allow for on-bench
construction, such systems shall be constructed and certified in
secticens of one thousand (1,000} linear feet or less as measured
from the active pit. This certification shall include a map
showing the exact location of the section being certified.

(2) Design and construction certificatien of non-
embankment type sediment control structures may be performed by a
registered professional engineer or a licensed land surveyor.

(3) Design and construction certification of
embankment tvpe sediment contrcl structures may be performed only
by a registered professional engineer or licensed land surveyor
experienced in construction cf embankments.

{(4) Design and constructicn certification of coal
refuse meoundments and embankment type impoundments meeting or
exceeding the size reguirements or other criteria of Federal MSHA
regulations at 30 CFR 77.216 (a) may Pe performed only by a
registered professicnal engineer experienced in the design and
construction of impcundments.

(e) Inspections.

Inspection ky-the-sperater-of impoundments, including
sadiment control or octher water retention structures, shall be in
accordance with the following:

(1) A gualified registered professicnal engineer or
other gualified professional specialist, under the direction of
the professional engineer, shall inspect each impcundment or
sediment control structure provided, that a licensed land
surveyer may inspect those impoundments or sediment control or
other water retention structures which do not meet the size or
other criteria of 30 CFR 77.216(a) or tEhapter-zo;-Articie
SbChapter 22, Article 14, of the Code of West Virginia, and which
are not constructed of coal processing waste or coal refuse. The
professicnal engineer, licensed land surveyor, cor specilalist
shall be experienced in the construction of impoundments and
sediment control structures.

100




Title 38
C8R 2
Section §

(2) Inspections shall be made regularly but not less
than quarterly during construction, upen completion of ]
constructien, and at least vyearly until removal of the structure
or release of the performance bond.

(3) The gualified registered professional engineer or
licensed land surveyor shall promptly, after each inspection,
provide to the Director a certified report that the impoundment
or sediment control structure has been constructed and maintained
as designed and in accordance with the approved preplan. The
report shall include discussion of any appearances of -
instability, structural weakness or other hazardous conditions,
depth and elevation of any impounded waters, existing storage
capacity, any existing or required monitoring procedures and
instrumentation and any other aspects of the structure affecting
stability.

(4) 2 copy of the report shall ke retained at or near
the mine site. ,

(f) Examinations. Embkankments subject to Federal MSHA
regulations at 3¢ CFR 77.216 must be examined in accordance with
77.216=-3 of gaid regulations. Other enmbankments shall be
examined at least quarterly by a gualified person designated by
the operator for appearance of structural weakness and other
hazardous conditions. Examination reports shall ke retained for
review at or near the operation.

(g) Maintenance. Pricr tc Phase 1 bond release, all
sediment control structures shall be cleaned ocut so as to meet
design storage capacity in all areas not revegetated and
stabilized.

(h) Abandonment Procedures. Abandonment and/or removal of
sediment control or other water retention structures shall not
cccur until two (2) years after the last augmented seeding nor -
less than two {(2) years before final bond release. Minimum
reguirements for abandcning sediment contrcl cr other water
retention structures prior te full bond release are as follows:

(1) TUnless otherwise approved in the reclamation plan,
dugcut-type sediment contreol or other water retention structures,
diversion ditches, and other ncon-impounding sediment contrel or
other water retention structures shall be remcved and the land
upen which they are situated shall be regraded and revegetated in
accordance with the reclamation plan. Sediment centrol or other
water_retention structures apprcved by the Director as permanent
structures are exempt from these reguirements.
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(2) Embankment type sediment dams, embankment type
excavated sediment dams and crib and gabion dams, and all
accumnulated sediment behind the dam shall be removed from the
natural drainway. The natural drainway shall be returned as
nearly as practicable to its original profile and cross secticn
with the channel sides and bottom rock ripraped up to the top of
the channels banks. The riprap requirement may ke waived where
the bottom and sides of the channel consist of bedrock.

(3) All areas disturbked during abandonment of a
sediment control or other water retention structures shall be .
seeded and mulched immediately to stabilize the area.

(4) Waste material shall be spread over an area within
the permit boundaries in accocrdance with the following
specifications:

(A) Provisions shall be made for the diversion or
safe passage of surface water concentrating on the land side of -
the waste bank.

(B) The waste shall be placed so as not to
endanger the Stablllty of the stream bank and shall not exceed
three feet (37) in height above the natural ground surface,
except by special de91gn Special designs shall be submitted -
with the drainage plan. ~ The finished surface shall slope away
from the edge of the stream or drainway insofar as feasible.

(C) Surface of waste shall not be steeper than
two..{2) horizontal to one (1) vertical. If the waste is spread .
to the edge of the stream bank, the stream side slope of the
waste shall be shaped tc join the side slope of the stream bank.

5.5 Permanent Impoundments. _Those sadiment control or
other water retention structures or impounding structures to be
left in place after final bond release shall be considered
permanent and, if authorized by the Directer_as part of the
permit appllcatlon or a review tc a permit, may be left in
accordance with the fcllowing requirements; provmded that a
structure which is subject to the requirements cf either 30 CFR
77.216 or Chapter 2022, Article 5B14 of the Code of West Virginia, may not
be retained as a permanent impoundment, but shall be reclaimed:

(a) 2 reguest to leave the structure will be made on forms _
prescribed by the Director and submitted as a permit revision;

(b) The reguest will contain a statement as to the present
conditions of the structure;
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{¢) The request will contain a statement signed by the
landowner and the operator asserting that the landowner assumes
liakility for the structure toc the extent provided by state law,
and will maintain-tt-~-in-a-safe-cenditienprovide for gound future
maintenance of the structure;

(d) The size and configuration of such permanent structure
will ke adequate for its intended purposes;

(e) The quality of water will be suitable on a permanent
basis for 1ts intended use and, after reclamation, will meet
applicable State and Federal water guality standards, and
discharges will meet applicable effluent limitations and will not
degrade the guality of receiving water below applicable State and
Federal water quality standards;

(£f)  The water level will be sufficiently stable and be
capable of supporting the intended use;

(g) Final grading will provide for adeguate safety and
access for proposed water users;

(h) The permanent structure will not result in the
diminution of the quality and guantity of water utilized by _
adjacent or surrounding landowners for agricultural, industrial,
recreational, or domestic use; and

(i} The permanent structure will be suitable for the
approved postmining land use. :
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38-2-6" Blasting. o , .

6.1 General Reguirements. Each operator shall comply with
all applicable state and federal laws in the use of exp1051ves.
A blaster certified by the Division of Environmental Protection
shall be responsible for all blasting operations including the
transportatlon, storage and use of explosives within the permit
area in accordance with the blasting plan.

6.2 Blasting Plan. Each application for a permit, where
blasting is anticipated, shall include a blasting plan. The
blasting plan shall explain how the applicant will comply with
the blasting requirements of the Act, these regulatiocns, and the
terms and conditions of the permit. This plan shall include, at
a minimum, information setting forth the limitations the operator
will meet with regard to ground vibration and airbkblast, the basis
for those limitations, and the methods to be applied in
controlling the adverse effects of blasting operations.

6.3 Public Notice of Blasting Operations.

(a) At least ten (10) days, but not more than thirty (30)
days, prior to any blasting operatlons which detcnate five (5)
pounds or more of explosives at any given time, the operator
shall publish, a blasting schedule in a newspaper ©of general
circulation in the county of the proposed permit area. Copies of
the schedule shall be distributed by certified mail tTo local
governments, public utilities and each resident within one-half
(1/2) mile of the blasting site. Unless blasting will occur on
drainage structures and roads, such structures will be exempt
from the one-half {(1/2) mile notification area. The operator
shall republish and redistribute the schedule at least every
twelve (12) months and revise and repuklish the schedule at least
ten (10) days, but nect more than thirty (30) days, prior to
blasting whenever the area covered by the schedule changes or
actual time periods for blasting significantly differ from that
set forth in the prior schedule. The schedule shall contain at a
minimum:

(1) Name, address and telephone number of the
operator; : -

(2) 1Identification of the specific areas in which
blasting will take place;

{(3) Dates and times when explosives are to be
detonated; o
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(4) Methods to be used to contrel access to the
blasting area; and '

(5) Types and patterns of audible warning and all clear
signals to be used.befcre and after blasting.

(b) Surface blasting activities incident to underground
ccal mining are nect subject te the reguirements of paragraph (a)
of this subsection so long as all local governments and residents
or owners of dwellings or structures located within one-half
(1/2) mile of the blast site are notified in writing by the
cperator of proposed times and locations of the blasting
cperation. Such notice of times that blasting is to be conducted
may be announced weekly, but in no case less than twenty-four
(24) hours before the blasting will occur.

6.4 Blast Record.
(a) A blasting log book formatted in a manner prescribed by
the Director shall be kept current daily and made available for

inspecticn at the site by the Director and upon written reguest
by the public. _ - : '

(k) The blasting log shall be retained by the operator for
three (3) years. '

(¢) The blasting log shall, at a minimum, contain the
following information:

(1) Name of permittee, operator or other person
conducting the blast;

(2) Location, date and time of blast;

(3) Name, signature and certification number of
blaster—-in-charge;

(4 Identification of nearest structure not owned or
leased by the cperator and direction and distance, in feet, to
such structure;

(8) Weather conditions;

{6) Type of material blasted;

(7) Number of holes, burden and spacing;

(8) Diameter and depth of holes;
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(9) Types of explosives used;
(10) Weight of explosives used per hole;
(11) Total weight of explosives used;

(12) Maximum weight of expleosives detcnated within any
eight (8) milliseccnd peried;

(13} Method of firing and type cf circuilt;
(14) Type and length of stemming;
(15) If mats or other protecticns were used;

(16) Type of delay detonator used and delay pericds
used; o ’ :

(17) Seismograph records and alr blast records shall
include but not ke limited to:

(A) Seismograph and air blast reading, including
exact. location, date, and time of reading and its distance from
the hlast; '

(B) Name of person and firm taking the readings;

(C) Nane of perscn and firm analyzing the record,
where analysis is necessary;

(D) Type of instrument, sensitivity and
calibration signal or certificaticn of annual calibration;

(18) Shot loccaticn;

(1%) Sketch of delay pattern to include the entire
blast pattern and all decks; and

(20) Reasons and conditions for unscheduled blasts.

6.5 Blasting Procedures.

(a} All blasting shall be conducted during daytime hours,
between sunrise and sunset; provided, that the Director may
specify more restrictive time periods kased on public requests or
other consideration, including the proximity tc residential
areas. No blasting shall be conducted on Sunday. Blasting shall
not be conducted at times different from those anncunced in the
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blasting schedule except in emergency situations where rain,
lightning or other atmospheric conditions, or operator or public
safety reguires unscheduled detonations. Blasting shall be
conducted in such a way so as to prevent injury to persons,
damage to public or private property outside the permit area,
adverse impacts on any underground mine, and change in the course
channel, or availability of surface or groundwater outside the
permit area. : :

(b) Safety precautions:

(1) Three (3) minutes prior to blasting, a warning
signal audible to a range of one-half (1/2) mile from the blast
site will be given. This preblast warning shall consist of three
(2) short warning signals of five (5) seconds duration with five
(5) seconds between each signazl. "One (1) long warning signal of
twenty (20} seccnds duration shall be the "all clear" signal.
Each person in the permit area, and each person who resides or
regularly works within one-half (1/2) mile of the permit area
shall be notified of the meaning of these signals;

(2) All approaches to the blast area shall ke guarded
against unauthorized entry prior teo and immediately after
blasting;

(3} All charged heoles shall be guarded and posted
against unauthecrized entry; and

(4) The certified blaster shall be accompanied by at
least one other person at the time of firing of the blast.

(c) Airblast Limits:

(1} Airblast shall nct exceed the maximum limits
listed below at the locaticn of any dwelling, public buildings,
scheel, church, or community or instituticnal building outside
the permit area.

Lower freguency limit of measuring maximum level, in
system in Hz (+ 3 4B) db

0.1 Hz or lower —~—-flat response 1 134 peszk.

2 Hz or lower -- flat response 133 peak.

€ Hz or lower -- flat response , .12% peak.

C-weighted--slow response 105 peak dBC.

1 Only when approved by the Director
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(2) If necessary to prevent damage, the Director may
specify lower maximum allowable airblast levels for use in the
vicinity of a specific blasting operation.

(3) Monitoring. The operator shall conduct periodic
monitoring to ensure compliance with the airblast standards. The
Director may reguire airblast measurement of any or all blasts
and may specify the locations at which such measurenments are
taken. The air blast measuring systems used shall have an upper-

(d) Flyrock, including blasted material, shall not be cast
from the klasting site more than half way To’ the nearest dwelling
or other occupied structure, beyond the area of control specified
in paragraph (e) of this subsectlon, or in no case beyond the
bounds of the permit area. -

(e} Access to the blast area shall be controlled against
the entrance of livestock or unauthorized personnel during
blasting and for a period thereafter until an authorized person
has reasonably determined:

(1) That no unusual circumstances exist such as
imminent slides or undetonated charges, etc.; and

(2) That access to and travel in or through the area
can be safely rssumed. .

(f} At the reguest of the Director, the operator shall
monitor air blast levels using an instrument with an upper-end
flat-frequéncy response of at least 200 Hz.

{g) Blast design.

(1) An anticipated blast design shall ke submitted if
blasting cperations will be conducted within:

(A} 1,000 fest of any kuilding used as a
dwelling, public building, school, church, or community or
institutional bulilding cutside the permit area; or

(B} S00 feet of an active or abkandcned
underground mine. :

(2) The blast design may be presented as part of a

permit application or.at a time, kefore the blast as approved by
the Director. oo
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(3} The blast design shall contain sketches of the
drill patterns, delay periods, and decking and shall indicate the
type and amount of explosives to be used, critical dimensions,
and the location and general description of structures, including
protected structures, to be protected, as well as a discussion of
design factors to be used, which protect the public and meet the
applicable airblast, flyrock, and ground-vibration standards.

(4) The blast design shall be prepared and signed by a
certified blaster. o

(5) The Director may reguire changes to the design
submitted.

{h) No blasting within five hundred (500) feet of an
underground mine not totally abkandoned shall be permitted except
with the concurrence of the Division of Environmental Protection,
the operator of the underground mine and MSHA. The Director may
prohibit blasting on specific areas where it is deemed necessary
for the protection of public or private property or the general
welfare and safety of the pubklic.

(i) The operator nay use the following scaled distance
formulas to determine the allowable maximum weight of explosives
(lbs) to be detonated in any eight millisecond peried without
seismic monitoring:

Formula Distance in Feet from the Blasting
Site to the Nearest Protected
Structure
W = (D/50)% : " 0 - 300 feet
W = (D/55)2 301 - 5,000 feet
W = (D/65)2 - 5,001 feet or greater
W = Weight of explosives in pcunds
D = Distance to the nearest structure
(7) The scaled distance formulas need not be used 1if a
seismograph measurement at the nearest protected structure is
recorded and maintained for every klast. The peak particle

velocity in inches per seccnd in any cne of the three mutually
perpendicular directicons shall nect exceed the fellowing values at
any protected structure:
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Seismograph Measurement Distance to the Nearest
Protected Structure
1.25 0 - 300 feet
1.0 . : - 301 - 5,000 feet
C.75 5,001 feet or greater

(k) The Director may reguire a seismograph recording of any
or all blasts based on the physical conditions of the site in
crder to prevent injury to persons or damage to property.

(1) The maximum allowable ground vibration as provided in
paragraphs {i) and (3j) of this subsection shall ke reduced by the
Director, if determined necessary to provide damage protection.

(m) The maximum airblast and ground-vibration standards of
paragraphs (c) and (j) of this Section shall not apply at the
following locations:

{1) At structures owned by the permittee and not
leased to ancther person.

(2) At structures owned by the permittee and leased to
another perscn, if a written waiver by the lessee is submitted to
the Directecr before blasting.

6.6 Blasting Control for Other Structures

{(a) All other structures in the vicinity cf the blasting
area which are not defined as protected structures at subksection
2-952.96 of these regulations shall be protected from damage by
establishment of a maximum allowadkle limit on ground vibration,
specified by the operator in the klasting plan and approved by
the Director. -

{b) The plan submitted under this subsection shall not
reduce the level of protection for other structures otherwise
provided for in these regulations.

6.7 Certified Blasting Perscnnel. Each perscn responsible
for klasting operations shall be certified. Each certified
blaster shall have proof of certification either on his person cr
on file at the permit area during blasting operations. Certified
blasters shall be familiar with the blasting plan and blasting
related performance standards for the operation at which they are
working.

6.8 Preblast Survey.
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(a) At least thirty (230) days prior to beginning of
blasting cperations, the operator shall inform in writing all
residents or o¢wners of manmade dwellings or structures located
within one-half (1/2) mile of the permit area on how to reguest a
preblast survey. Requirements for a preblasting survey shall be
the following:

(1) Upon a written request to the Director by a
resident or owner of a manmade dwelling or structure that is
located within one-half (1/2) mile of the permit area, the
operator shall conduc¢t a preblast survey of the dwelling or
structure and submit a report of the survey to the Director. If
a structure is added to or rencvated subseguent to a preblast
survey, a survey of such additions and/ocr rencovation shall be
performed upon request of the resident or owner.

(2) The operator shall conduct the preblast survey in

such '‘a manner which will determine the conditicn of the dwelling

or structure, and to document any preblasting damage and to
document other physical factors that could reasonably be affected
by the blasting. Assessments of the preblastlng condition of
structures such as pipes, cables, transmissiocn lines, wells and
water systems shall be based on the extericr or ground surface
conditions and other readily available data. Special attention
shall be given to the preblasting conditicn of wells and other
water aystems.

(3) A written report of the survey shall be prepared
and signed by the person or persons approved by the Director whe
conducted the survey. Copies of the report shall be provided to
the person reguesting the survey and to the Director.

(4) Surveys reguested more than ten (10) days before
the planned initiation of blasting shall be completed before
blasting operaticens begin.

{5) Any person who reguests a survey who disagrees with
the results of the survey may submit a detailed descrlptlon of
the specific areas of disagreement.
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38-2-7. Premining and Postmining Tand Use.

7.1 General. 1In addition to the reguirements of Section 10
of the Act, the following reguirements for postmining land use
shall be applicable:

(a) All areas disturbed by surface mining operations shall
be restored in a timely manner to conditions that are capabkle of
supporting those land uses which they were capable of supporting
prior to any mining.

(b} The premining uses of land to which the postmining land
use is to be compared shall be those uses which the land
previously supportéd where the land has not been previously mined
and has been properly managed.

{c) The appropriate peostmining land use for land that has
been previcusly mined and not reclaimed shall be determined on
the basis of the land use that existed prior to any mining. If
the land cannot be reclaimed to the land use that existed prior
to any mining, the appropriate postmining land use shall be
determined onh the basis of the highest and kest use that can be
achieved and which is compatlble w1th surroundlng undisturbed
areas. : - :

(4) The postmining land use for land that has received
1mproper management shall be determined on the basis cf the
premining use of surrounding lands that have recelved proper
management.

(e) If the premining use of the land was changed within
five .(5) year$ ©f the beginning of mining, the comparison of
postmining use to premining use shall include a comparison with
the historic use of the land as well as its use immediately
preceading mining.

(f) An application for 'a permit shall contain a narrative
descrlptlon of land capability and productlv1ty which analyrzes
the premining land-use description required in 22A-3-10(a)(2) of the
Act. Productivity shall be determined by yield data cr estimates
from similar sites based on current data from USDA or state
agricultural universities or state agricultural agencies.

7.2 Land Use Categories. Land use 1is categorized in the
following groups:

{a) Heavy Industry. Manufacturing facilities, power
plants, alrports or similar facilities;
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(by Light Industry and Commercial Services. Office
buildings, stores, parking facilities, apartment hcouses, motels,
hotels or similar facilities;

(c) Public Services. Schcols, hospitals, churches,
libraries, water treatment facilities, sclid waste disposal
facilities, public parks and recreation facilities, major
transmission lines, major pipelines, highways, underground and
surfidce utilities and other servicing structures and
appurtenances;

(d) Residential. Single and multiple-family housing (other
than apartment houses) with necessary support facilities.
Support facilities may include commercial services incorporated
in and comprising less than five percent (5%) of the total land
area -of housing capacity, associated open space and minor vehicle
parking and recreation facilities supporting the housing;

(e} Cropland. Tand used primarily for the production of
cultivated and close-growing crops for harvest alorié or in
associaticn with sod crops. Land used for facilities in suppeort
of farming operations are included;

(f£) Rangeland. Includes rangelands and forestlands which
support a cover of herbaceous or scrubby vegetation suitakle for
grazing or browsing use;

(g) Havland or pasture. Land used primarily for the long-
term production of adapted, domesticated forage plants to be
grazed by livestock or cut and cured for livestock feed;

(h) Forestland. TLand with at least a twenty-five percent
(25%) tree canopy or land at least ten percent (10%) stocked by
forest trees of any size, including land formerly having had such
tree cover and that will be naturally or artificially reforested;

(1) Commercial Woedland. Where forest cover 1s managed £or
commercial production of timber products;

(3) Impoundments of water. Land used for storing water for
beneficial uses such as steock ponds, irrigaticn, fire protection,
recreation or water supply;

(k) Fish and wildlife habitat and recreaticn lands.
Wetlands, fish and wildlife habitat, and areas managed prlmarlly
for fish and wildlife ov récreation; or
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(1) Ccmbined uses. Any appropriate combination of land
uses where one land use is designated as the primary land use and
one or more other land uses are designated as secondary land
uses, -

7.3 Criteria for Approving Alternative Postmining Use of

Land.

(a) <Changing from one land use category before mining to
another category after mining constitutes an alternative
postmining land use. An alternative postmining land use may be
approved by the Director after consultation with the landowner or
The land management agency having jurisdiction over state or
federal lands if the following criteria are met:

(1} There is a reasonable likelihood £for achievement
of the proposed use;

{2) The use does not present any actual or prokable
hazard to the public health or safety cr threat of water
diminution or peclluticn; and

(3} The propesed postmining use is not:
(A) Impractical cr unreasonable;

{(B) Inconsistent with applicable land use
poclicies or plans; : -

(C) Geing to involve unreascnable delays in
implementation; or :

(D) In wviolation of any applicakle law.
(k) A change in postmining land use during mining shall be

done in accordance with paragraph {(a} of this subsection and in
acceordance with subsection $+2%3.28 of these regulations.
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38-2-8. ~Fish and Wildlife Cconsiderations.

8.1 Protection of Fish, Wildlife and Related Environmental
Values. ) - - : -

(a) The operatecr shall, tec the extent possible using the
best technology currently available, minimize disturbances and
adverse impacts on fish, wildlife, and related environmental
values and shall achieve enhancement cof such resources where
practicable.

(b) No surface mining activity shall be cecnducted which is
likely to jeopardize the continued existence of endangered or
threatened species or which are likely to result in the
destruction or adverse modificaticn of désignated critical
habitats of such species in viclation of the Endangered Species
Act (16 U.S8.C. 1531 et seg.). The coperatcr shall promptly report
to the Director any State or Federally listed endangered or
threatened species within the permit area of which the operator
becomes aware. Upon notification, the Directer shall consult
with appropriate State and Federal fish and wildlife agencies
and, after consultation, shall identify whether, and under what
conditiong, the operator may proceed.

{c) No surface mining activity shall be conducted in a
manner which would result in the unlawful taking of a bald or
golden eagle, its nest, or any cf its eggs. The operator shall
promptly report tc the DCirector any gelden or bald eagle nest
within the permit area of which the operatcr becomes aware. Upeon
notification, the Director shall consult with the U. S. Fish and
Wildlife Service and also, where appropriate, the State fish and
wildlife agency and, after consultation, shall identify whether,
and under what conditions the cperator may proceed. : ,

(d) Nothing in this chapter shall authcrize the taking of
an endangered ®r threatened species or a bald cor golden eagle,
its nest, or any of its eggs in wviclaticn, cf the Endangered
Species Act of 1273, as amendad, 16 U.S.C. 1531 et seg., or the
Bald Eagle Protection Act, as amended, 16 U.S.C. 568 et seq.

(e) Rach operater shall, to the extent possible using the
best technology currently availlable:.

(1) Ensure that electric power lines and other
transmission facilities used for, or incidental to, surface
mining activities on the pernit area are designed and constructed
to minimize electrocuticn hazards to raptors, except where the
Director determines that such reguirements are unnecessary;
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(2) Locate and operate haul and access roads so as to
avoid or minimize impacts on important fish and wildlife species
or cther speciess protected by State or Federal law;

(3} Design fences, overland conveyors, and other
potential barriers to permit passage for large mammals, except
where the Director determines that such reguirements are
unnecessary; and

{(4) Fence, cover, cr use cther appropriate methods to
exclude wildlife from ponds which contain hazardous
concentrations of toxic-forming materials.

8.2 Habitat Development:

(a) The operater shall aveld disturbances to, enhance where
practicable, restore, or replace, wetlands, and riparian ’
vegetation along rivers and streams and berdering ponds and
lakes. Surface mining activities shall aveoid disturbances to,
enhance where practicable, or restore, habitats of unusually high
value for fish and wildlife. )

(k) Where fish and wildlife habitat is to be a postmining
land use, the plant species to b2 used on reclaimed areas shall
be selected on the basis of the following criteria:

{1} Their proven nutritional value for fish or
wildlife. il

{2) Their use as cover for fish or wildlife.

(3) Their ability to support and enhance fish or
wildlife habitat after the release of performance bcnds. The
gelected plantg shall be grouped and distributed in a manner
which optimizes edge effect, cover, and other benefits to fish
and wildlife.

(c) Where cropland is to be the postmining land use, and
where appropriate for wildlife and crop-management practices, the
operator shall intersperse the fields with trees, hedges, or
fence rows throughout the harvested area to break up large blocks
of moncculture and to diversify habitat types for birds and other
animals. '

{d) Where residential, public service, or industrial uses

are to be the postmining land use, and where consistent with the
approved pestiining land use, the operator shall intersperse
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reclaimed lands with greenbkelts utilizing species of grass,

shrubs,

8

and trees useful as food and cover for wildlife.
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38-2-9, Revegetation.

9.1 General Regquirements.

(a) FEach surface mine operator shall establish on all
regraded areas and all other disturbed areas a diverse, effective
and permanent vegetatlve cover of the same seasonal varlety
native to the area of disturbed land, or introduced species that
are.compatible with the approved postmlnlnq land use.

(k) The established vegetative cover shall be capable of
stabilizing the scoil from ercsicn.

(a) The established vegetative cover shall be capable of
regeneration and plant succession.

(d) Revegetaticn efforts will be kept concurrent with the
wining operatlon as nining and kackfilling progresses and shall
be carried out in a manner that encourages a prompt vegetative
cover and rapid recovery of productivity levels compatible with
the approved postmining land use.

(e) 2 temporary vegetative cover shall ke established as
contemporaneously as practicable with backfilling and grading
until a permanent vegetative cover can be estabklished. AL a
minimum, a temporary or permanent vegetative cover shall be
established by the end of the first growing season and a
permanent vegetative cover shall be established by the end of the
second grcwing season.

9.2. Revegetation Plan. 2 conplete revegetation plan shall
be made a part of each permit applicaticon. The revegetation plan
shall be develcped in a manner which is compatible with the
focllowing reguirements:

(a) Plant species and seed mixtures that will give a quick,
permanent vegetative cover and enrich the scil will be given
pricrity. Plant species and seed nixtures shall be considered of
the same seasonal variety when they consist of a mixture of
species of equal or superior utility as compared with the
seascnal utility of naturally-occur¥ing vegetation. All
revegetatlon mlxtures must include at least one herbaceous legume
species. = -

by All Species shall be compatible with the plant and

animal specles of the region and the approved post mining land
use. s : _ _ -
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(c) 2ll species shall comply with State and Federal seed,
pecisonous and noxiocus plant, and introduced species, laws and
rules and regulations.

(d) If both the premining and postmining land uses are
cropland, planting of the crops normally grewn will meet the
reguirements of paragraph (a) of this subsection.

(e} The revegetation plan shall contain a statement
asserting that rills and gulllies which form in areas that have
been regraded and topsciled and which disrupt the approved
postmining land use, interfere with the reestablishment of the
vegetation cover, or cause or contribute to a violation of
applicable water guality standards will be filled, regraded,
stabllized, topsciled, and reseeded cor replanted.

(f) The revegetation plan shall specify that the operator
will rapidly establish temporary vegetaticn cover on disturbed
and regraded areas around sediment centrol structures, haulage
ways, stockpiles, storage areas, and cther areas where excessive
ercsion is 1likely to occur. Immediate seeding of approved
annuals and biennials on such areas shall be considered as a
means for achieving temporary vegetative cover only.

{g) A planting plan shall be made a part of the
revegetation plan and shall contain the fellowing:

{1) A prediction of the minescil character based on
overburden analysis, soil analysis, and other available
information;

(2) The proposed treatment to neutralize acidity;

{3) The method of mechanical seed bed preparation;

{(4) The application rates and analysis of
fertilization; - - )

(5} The applicaticn rates and types of mulch;
(6} The application rates and species of perennial
vegetation including herbacecus and woedy plants in accordance

with the Handbook or cother appropriate scurces;

(7' The areas to be planted or seeded to trees and
shrubs; - - :

(8) The land use cbjective; and
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(¢} A maintenance schedule.

(h) Alternative species of trees, shrubs, grasses, legumes,
or vines may be substituted for native species if approved by the
Director. Use of substitute species may be approved on the basis
of the following: : e ' - :

(1) The species are compatible with the plant and
animal species of the region and are necessary to and compatible
with achieving the approved postmining land use; and

{(2) The species meet the requirements of applicable
State and Federal seed, poisonous &and noxious plant, or
intreoduced species laws and regulations.

(i) The vegetation plan shall contain a plan for scil
treatment and amendments which meet the following minimum
standards: ) ’ '

{1y 600 lbs/ac of 10-20=10 or 10-20-20 fertilizer.
Alternative rates and fertilizer analysis based on soil analysis
performed by a gqualified solls laboratory may be substituted.

(2) TLime shall be required where soll pH is less than
5.5. Lime rates shall be such that a uniform soil pH of 6.0 will
be achieved.

(3) Mulch Specifications: Mulch shall ke used on all
disturbed areas. Approved materials and minimum rates to bhe
applied are as follows: =~ ‘
Material Rate/Acre
Straw or hay 1 1/2-2 tons materials may be

anchored with asphalt emulsion
or other technigues approved by
the Director.

Woocd Filber or -
Woed Cellulose 1,000 1bs.

Shredded Bark 50 cubic yaxds L
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2Adhesives or tackifiers may ke used with wood fiber or wood
cellulose at the rates indicated in the following table:

Minimum Rate/Acre for Wood Fiber or Wood Cellulose

Material Rate/Acre

Genagua 743 25 gallons 500 lbs.

Curasol AK or HA 25 gallons 500 lbs.

Aerospray 70 25 gallons 500 lbkbs.
(7 In implementing the revegetation plan, the cperator

shall take intc consideration the character of the minesoil.
Factors to be considered are the following:

(1) Fertility;

(2) Stoniness;

{3) Texture;

(4} Steepness of slope;

{3} Standard field and laboratory overburden analysis;
and ’ '

(6) Premining overburden analysis.

(k) Minescils which have a demonstrated history of acidity
or cther chemical parameters which may limit vegetative success
shall be analyzed by a gualified scils laboratory. The results
of such analysis shall be made a part of the final planting plan.

¢.3. Standards for Evaluating Vegetative Cover.

(a) The planting plan may be amended or modified prior to
implementation to reflect the results of analyses of mine soils
and to make minor adjustments to applicaticn rates and species
composition. Any amendments or medifications which reflect major
changes in seeding or planting rates and species composition
shall be submitted as a permit revision.

(k) Final Planting Report. A final planting plan report
shall be submitted to the Director within sixty (60) days after
Phase 1 bond reductions. The report shall contain the actual
acreage planted, application rates of soil amendments, seed and
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seedlings mixtures and rates. Where tree plantings are a part of
the revegetation plan, the report may reflect only grasses and
legunies with a subseguent and separate report to be filed after
the tree plantings are completed during the appropriate planting
season.

(¢) Time for Inspection. Prior to the recognized spring
and fall planting seasons, the operator shall review all areas
which were seeded and/or planted during previous planting
seasons. The operator shall then cause those areas deficient in
vegetative cover to be retreated (graded, seeded, planted,
mulched, limed, etc.) to establish the required level of
vegetation success, -

{d) Not less than two (2) years following the last date of
augmented seeding, the Director shall conduct a vegetative
inspection tc determine that applicable standards for vegetative
success have been met. In evaluating vegetative success, the
Director shall use a statistically wvalid sampling technigue with
a ninetv (20) percent statistical confidernce interval from the
Handbook. An inspection report shall be filed for each
inspection and when the standard is met, the Director shall
execute a Phase II bond release. )

(e) After five (5) growing seasons following the last
augmented seeding, planting, fertilization, revegetation, or
cther work, the operator may request a final inspection and final
bond release. Upon receipt of such request, the Directer shall
conduct a final vegetative evaluation using approved,
statistically valid sampling technigues. A final report shall be
filed and if the applicable standards have been met, the Director
shall release the remainder of the bond. Ground cover,
production, or stocking shall be considered equal to the approved
success standard when they are not less than 20 (ninety) percent
of the success standard.’

(f) Where the post mining land use reguires legumes and
perennial grasses, the cperator shall achieve at least a ninety
(90) percent ground cover and a productivity level as set forth
in the Handbook during any twec years of the responsibility peried
except for the first year. Substandard areas shall not exceed
one-fourth (1/4) acre in size nor total more than ten (10)
percent of the area seeded. Exceptions teo this standard may be
authorized by the Director based con the fcllowing:

(1) For areas toc be develcped for industrial or
residential use less than two (2) years after regrading is
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completed, the ground cover of living plants shall not be less
than required to control erosion.

(2) TFor areas to ke used for cropland, the success of
crop preduction from the mined area shall be equal to or greater
than that of the approved standard for the crop keing grown over
last twe (2) consecutive growing seasons of the five growing
season liability period. The applicakle five growing season
pericd of responsibility for revegetation shall commence at the
date of initial planting of the crop bkeing grown.

(g) ©On areas to be developed for forestland and/or wildlife
use, success of vegetation shall be determined on the basis of
tree. and shrubk survival and greound €over. Minimum standards for
woedy plants shall be seventy percent (70%) ground cover of
legunmes and perennial grasses, and four hundred fifty (450) trees
{including volunteer tree species) and/or planted shrubs per acre
for the growing season of the last year of the responsibility
pericd.

Substandard areas shall nct excead one~fourth (1/4) acre in
size nor total more than twenty percent (20%) of the area seeded
or planted. Provided, that where a wildlife planting plan has
been approved by a professional wildlife biologist and proposes a
stocking rate of less than four hundred fifty (450) trees . or
shrubs per acre the standard for grasses and legumes shall meet
those standards contained in paragraph (£) of this Subsection.
At the time of final beond release, at least eighty (30) percent
of all trees and shrubs used tc determine revegetation success
must have been in place for at least sixty (60) percent of the
applicable minimum period of responsibility. Trees and shrubs
counted in determining such success shall be healthy and shall
have been in place for not less than two {(2) growing seasons.

(h) Forest resource conservaticn standards for commercial
reforestation operaticns are as follows:

(1) The area shall have a minimum stocking of six
hundred (600) trees per acre;

(2) A minimum of seventy-five perdéent (75%) of
countable trees shall be commercial tree species as reflected in
the approved planting plan;

(3) A request for bond release shall be approved by

the Directeor 1f the tree survival is equal to or greater than
four hundred fifty (450) trees per acre and there is seventy
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percent (70%) herbaceous cover during the growing season of the
last year of the responsibility period; and

(4) At the time of final bond release, at least elghty
(80} percent of all trees and shrubs used to determine
revegetation success must have been in place for at least sixty
{60) percent. of the appllcable minimum periocd of responsibility.
Trees and shrubs counted in detezrmining such success shall be
healthy and shall have been in place for not less-than two (2)

growing seasons. - o 7 o ' B
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38-2-10 Prime Farmlands.

10.1. Identification of Prime Farmlands.

(a) Each permit application shall include the results of a
reconnaissance inspection to determine whether or nct all or part
of the permit area is prime farmland. All or any part cf a
propcsed permit area may be designated by the Director as prime
farmland on the basis of a reconnaissance inspection, soil
surveys, and other reguired information submitted as part of a
permit application. For the purposes of this Secticn, said
surveys shall mean surveys developed in accordance with standards
of the National Coccperative Scil Survey which includes the
procedures set forth in the U. S. Department of Agriculture
Handbook 436 (Soil Taxcnomy) and 18 {Scil Survey).

(b) The requirements for said surveys may be waived by the
Director if the applicant can demonstrate that a basis exists for
making a negative determination of prime farmland.

10.2. Negative Determinaticn of Prime Farmland.

(a) Land within the proposed permit area shall not be
considered as prime farmland where the applicant can demonstrate
cne or more of the following situations:

(1) No land within the proposed permit boundaries have
been historically used for cropland. For purposes of prime
farmland determinations, historically used for cropland means:

(a) Lands that have been used for cropland for
any five (5) years or more out of the ten (10) years immediately
preceding the acquisition, including purchase, lease, or option,
of the land for the purpose of conducting or allowing through
resale, ledsSe or &ptlon the conduct of surface coal nining and
reclamation cperations;

(B) Lands that the Director determines, on the
basis of additicnal cropland history of the surrounding lands and
the lands under consideration, that the permit area 1s clearly
cropland but falls cutside the specific five (5) years in ten
(10) criterion, in which case the regulations for prime farmland
may be applied to include more years to cropland history only to
increase the prime farmland acreage tc be preserved; or

(C) TLands that would likely have been used as

cropland for any five (5) out of the last ten (10) years,
immediately preceding such acguisiticn but for the same fact of
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ownership or control of the land unrelated to the productivity of
the land.

(2) The slope of all land within the permit area is
ten percent (10%) or Jgreater;

(3) Other factors exist, such as a very rocky surface,
or the land is freguently flooded during the spring or fall
season more often than once in two (2) vyears, which clearly
places all land w1th1n the area outside the purview of prlme
farmland; or

(4) A written determination based on =so0il surveys and
other scientific findings made by a gualified person other than
the applicant that land within the proposed mining area doss not
meet the requirements for prime farmlands. The soil survey shall
be of the detail used by the U. S. Soil Conservation Service for
operaticnal conservaticn planning and shall ccentain at a minimum
a degcription of so0il mapping units, pE, scil horizon depths and
soil densities. o

10.3. Plan for Restoration of Prime Farmland.

(a}) The applicant shall propdse a plan for the mining and
restoraticn of any prime farmland within the preposed pernit
area. This pian shall be made a part of the permit appiication
and shall be the basis for determining the technological
capablility of the applicant to restore prime farmlands. The plan
shall include: . : )

(1} A soil survey of the original undisturbed soil
prcfile showing the depth and thickness of each of the soil
horizons that collectively constitute the root zone. The soil
survey shall be of the detail used by the U. 8. Soil Conservation
Service for operaticnal. conservaticn planning and shall contain,
at a minimum, a description of scil mapping units, pH, soil
density, and the depth and thickness of each soll horizon;

(2) The proposed types of eguipment and methodology to
be used for removal, storage, and replacement of the soil in
accordance with subsection 10.4 of this Section;

(3) The location of areas to be used for the separate
stockpiling of the soil herizons and plans for soil stabilization
before redistribution;

{4} The use of topsoll substitutes may be approved by
the Director on the basis of sclentific information provided by
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the applicant that the substitute material is suitable for the
proposed postmining land use. Such information shzll be made a
part of the permit application;

(5) Plans for seeding and/or planting the regraded
area and the conservation practices proposed te control erosion
and sedimentation during the first twelve (12) months after
regrading is completed;

{6) Scientific data from comparakle areas that
demonstrate that the applicant will achieve, within a reasonable
peried of time, equivalent or higher levels of yield after mining
as existed before mining; and

(77 Information regarding preoductivity pricr to

mining, including the average yield of food, fiber, forage or
wood products obtained under & high level of management.

10.4. Special Regulirements. .

(a) TFor all proposed mining operations on prime farmlands,
the applicant shall meet the fecllowing special reguirements:

(1) All soil horizons to be used in the reconstruction
of the soil shall be removed and stockpiled before drilling,
blasting, or mining. Where removal of scil herizons result in

erosion that may cause air and water polluticn, the application
shall specify methods or treatment to control srosicn of exposed
overburden. The application shall describke preocedures te be used
to:

(A) Remove separately the entire A heorizon or
cther suitable scil materials which will be used to create a
final =0il having a greater productive capacity than that which
existed prior toc mining. Such coperations will be carried out in
a manner that prevents mixing or contamination with other
material before replacement;’ ' o o '

(B} Remove separately the B horizon of the
natural scill or a combinaticn ¢f B herizen and underlying ¢
horizon cr other suitable so0il material that will create a
reconstructed root zZone of greater prcductive capacity than that
which existed prior to mining. Such operaticns shall be carried .
out in a manner that prevents mixing or contamination with other .
material; and ) - '

(C) Remove separately the underlying C horizons
or cther strata, or a combination of such horizons or other
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strata to be used instead of the B horizon that are of greater
thickness and that can be shown to be more favorakle for plant
growth than the B horizon, and that when replaced will create in
the reconstructed solil a final root zone of greater depth and
gquality to that which existed in the natural scil. -

(b) If stockpiling of scil horizons is necessary, the A
horizon and B horizon shall be stored separately from each other.
The stockpiles shall be sited within the permit area at a
suitable location where they will not ke disturbed or exposed to
excessive erosion by water or wind before the stockpiled horizons
can be redistributed on the regraded surface. Stockpiles in
place for more than thirty (30) days shall be protected from
erosion. o :

{¢) Secil Replacement.

(1) Soil reconstruction specifications established by
the U. 8. Scil Conservation Service shall ke based upon the
gtandards cof the National Cooperative Soil Survey and shall
include, as a minimum, physical and chemical characteristics of
reconstructed soils and soil descriptions containing scil-horizon
depths, scil densities, soil pH, and other specifications such
that constructed soils will have the capability of achieving
levels of vield equal to, or higher than, those of nonmined prime

farmland in the surrounding area.

(2) The minimum depth of soil and substitute soil
material tc be reconstructed shall be forty-eight (48) inches, or
a lesser depth equal -to the depth to a subsurface horizon in the
natural scil that inhibits or prevents root penetratiocn, or a
greater depth if determined necessary to restore the original
soill productivity capacity. Soil horizons shall be ceonsidered as
inhibiting or preventing root penetration if their physical or
chemical properties or water-supplying capacities cause them to
restrict or prevent penetration by roots of plants commen to the
vicinity of the permit area_and if these properties or capacities
have little cor rie beneficial effect on soil productive capacity.

(3) The operator shall replace and regrade the soil
horizons or cther root-zone material with proper compacticn and
uniform depth.

(4) The operator shall replace the B horizecn, C
horizon, or other approved substitute material to the thickness
needed to meet the requirements of subparagraph (2] of paragraph
() of this subseciticn.
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(5) The operator shall replace the topsoil or cther
approved suhstitute materials as the final surface soll layer.
This surface soil layer shall egqual or exceed the thickness of
the original surface soil layer, as deétermined by the soil
survey.

(d) Apply nutrients and soil amendments as needed to
establish quick vegetative growth.

(e) In those areas where the B or C horizons were not
remcved but may have been compacted or otherwise damaged during
the mining operation, the operator shall engage in deep tilling
or other appropriate means to restore premining capabilities.

10.5. -Revegetaticon. Tach person who conducts surface coal
mining and reclamaticn ¢éperations on prime farmland shall meet
the following revegetation reguirements during reclamation:

(a) TFollowing scil replacement, "the cperator shall
establish a vegetative cover of the type and in the manner set
forth in the approved permit. Seeding and/or planting shall ke
accomplished during the next pericd for favorable planting
conditions. Sulitable mulch and other soil stabkilizing practices
shall be used on all areas; and -

(kY Within the time period specified in the permit, but not
more than ten (10) years after completion of backfilling and
rough grading, any portion of the permit area which is prime
farmland must be used for crops. The crops may ke grcocwn in
rotation with hay or pasture crops. The Director may approve the
use of perennial plants for hay where this is a common long term
use of prime farmland soils in the surrounding area.

10.6 Reveédgéfation and Restoration of Soil Productivity.

(2) Following prime farmland solil .replacerert, the soll
surface shall be stabilized with a vegetative cover or other
means that effectively controls 5011 loss by wind and water
erosicn.

(b) Prime farmland soil producthLty shall be restored in
accordance with the following previsions:

(1) Measurement of soil preocductivity shall be
initiated within ten (10} yvears after completion of soil
replacement. . :
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(2) Soil productivity shall be measured on a
representative sample or on all of the mined and reclaimed prinme
farmland area using the reference crop determined under paragrarh
(b) (6) of this subsection. A statistically valid sampling
technigue at a ninety (90) percent or greater statistical
cenfidence level shall be used as set forth in the Handbook and
in consultation with the U. S. Soil Conservation Service.

(3) The measurement period for determining average
annual crop producticn (yield) shall be a minimum of three (3)
crop years prior teo release of the performance bond.

(4) The level of management applied during the
measurement period shall be the same as the level of management
used on nohmined prime farmland in the surrocunding area.

(5) Restoration of soil productivity shall be
considered achieved when the average yield during the measurement
period eguals or exceeds the average yield of the reference crop
established for the same period for nonmined soils of the same or
similar texture or slope phase of the soil series in the
surrounding area under equivalent management practices.

{6y The reference crop on which restoration of soil
productivity is proven shall be selected from the crops most
cemmonly produced on the surrounding prime farmland. Where row
crops. are the dominant crops grown on prime farmland in the area,
the row crop reguiring the greatest rcoting depth shall be chosen
as one of the reference crops.

(7) Reference crop ylelds for a given crop season are
to be determined from: -

(&) The current vield records of representative
local farms in the surrounding area, with concurrence by the U.
5. Soill Consérvation Service; or :

(B) The average county yvields recognized by the
U. 8. Department of Agriculture, which have been adjusted by the
U, 3. Soll Conservation Serwvice for local vield variatieon within
the county that is asscclated with differences between nenmined
prime farmland scil and all other soils that produce the
reference crop. ' o '

(8) Under either procedure in paragraph (b) (7) of this

subsection, the avarage reference crop yvisld may be adjusted,
with the concurrence of the U. S. So0il Conservation Service, for:
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() Disease, pest, and weather-induced seasonal
variations; or - o , . . -

(B) Differences in spedific management practices

where the overall management practlces of the crops being
compared are eguivalent.
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38-2-11 Insurance and Bonding.

11.1 Insurance. .

(a) The applicant shall provide liability insurance for
each surface mining and reclamation operation and maintain such
insurance throughout the life of the permit or any renewal
thereof, and the liability period necessary to complete all
reclamaticn operations, in the following minimum amcunts_for each

surface mining aznd reclamation operation:

(1) For bodily injury $300,060 for each occurrence and
$500,000 aggregate.

(2) TFor property damage $300,000 for each cccurrence
and $500,000 aggregate with no exclusions for blasting,
landslides, or water loss.

(k) A statement shall be affixed to each certificate of
insurance affirming that the insurer will promptly notify the
Director ¢f any substantive change in policy including
cancellaticons, tTerminaticn, or failure to renew.

{c) Insurance coverage for blasting damage may be
terminated pricr to final bond release but not before blasting
activities have ceased provided that the full amount of liability
coverage shall contlnue as requlred by the Act and these
regulations.

11.2 Gereral Reguirements For All-Perfermanee Bonds.

(a}) Pricr to issuance of a permit and prior to initiaticn
of surface mining operations, the cperator shall provide a
perfermanee bond in accordance with Sections 11 andfer-%*al2 of
the Act and in accordance with this section.

(b) 2ll performance bonds shall provide a mechanism for a
bank or surety ceompany to give prompt notice to the Director and
the permittee of any action filed alleging the insolvency or
pankruptcy of the surety company, the bank, or the permittee; or
alleging any violations which would result in suspension or
ravecatlion of the surety s llcense or bank’s charter to do
business. - o : }

(c) Upon incapacity of the kank or surety company by reason
of bankruptcy, insolvency, or suspension or reveccation of .a
charter or license, the permittee shall be deemed to be without
bond coverage and shall promptly notify the Director.
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{d) The Director shall issue a notice of viclation against
any operator who is without bond coverage. The notice of
violation shall specify a period of time to replace bond coverage
not to exceed fifteen (15) days. During this pericd the Director
shall ccnduct weekly inspections to ensure continuing compliance
with permit reguirements, these regulations and the Act. Such
notice of viclation, if abated within the specified time period,
shall not ke counted as a notice of violation for purposes of
civil or c¢riminal penalties determining a "pattern <¢f vioclations"
and need not be reported as a past violation in subseguent permit
applications. If such a notice of violation is not abated in
accordance with the specified time period, a cessation order
shall be issued, at which time the operator shall initiate and
complete as contemporaneocusly as possible total reclamation of
all disturbed areas. Mining operations shall not resume until
the Director has determined that an acceptable bond has been
posted. )

(e) For bonds and permits which are to be transferred,
assigned or scld under the provisions of subsection 3.25 of these
regulations and which have significant long-term envircnmental
liabilities the Director may regqulire a showing that either the
bond is sufficient to cover the liability or that the assignee
has the financial resources and capability to assume the
liability. )

11.3 Bond Instruments.

(a) Surety bonds shall be subject tc the following
conditicens: -

(1) A surety bond shall be esxecuted by the operator
and a corpcrate surety licensed to do business in the State of
West Virginia and approved by the Director.

(2) Surety bonds shall be noncancelable during their
term except that surety bond coverage may ke adjusted in
accordance with the provisions of subsection 12.3 of these
regulations.

{b) Collateral bonds shaziwill be negotiable and guaranteed
and subject teo the following conditions:

{1) The form of the collateral bond shall be:
(A) Bonds of the United States or its

possessionsr—ef-the-federai-Iand-kbankr-ox-of-the-hemeeswners-tean
cerpeoratien;
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(B} Full faith and credit general obligation
bonds of the State of West Virginia, or other states, and any
county, district municipality of the state cf West Virginia or
other states;

(C) Certificate of deposit;
(D) Cash;

(E) Real property posted as a collateral bond
shall meet the following conditions: '

(i) The applicant shall grant the Division
of Environmental Protection a first mortgage, first deed of
trust, or perfected first-lien security interest 1in real property
with a right to sell or otherwise dispose of the property in the
event of forfeiture; ’

(ii) In order for the Director to evaluate
the adeguacy of the real property cffered to satisfy collateral
reguirements, the applicant shall submit a schedule of the real
property which shall be mortgaged or pledged to secure the
obligations under the indemnity agreement. The list shall
include: (1) A& description cof the preoperty; (2) The fair market
value as determined by an independent appraisal conducted by a
certified appraiser; and (3) Proof of possessicon and title to
the reali property; and

(iii) The property may include land which is
part of the permit area; however, land pledged as cellateral for
a bond under this section shall not be disturbed under any permit
while it is serving as security. _

(F) Whole life insurance policies posted as a
collateral bond shall meet the following conditions:

(1) The corporation, partnership, cor sole
proprietorship applving for the permit shall own the said policy;

(ii) The Director shall obtain possession of -
and Keep in custody all policies assigned by the applicant, until
authorized for release or replacement;

(1ii) The Director shail, at a minimum,
value this collateral at net cash surrender value so as to ensure
that such policies, less all penalties and administrative
expenses incurred at the time of redempticn, shall egual or -
exceed the amounts of the bond reguired to be pested;

134




Title 38
CSR 2
Secticon 11

{iv) The net cash surrender value of the
whole 1life .insurance policy shall not exceed $300,000.00;

(v) The Director shall accept only whole life
policies which are not interest sensitive and have a guaranteed
rate of interest;

(vi) The Director shall require that whole
life policies be assigned to the Division of Environmental .
Protection, in writing, and reflect this assignment upon the
books of the company issuing such policies and be recorded by the
applicant as reguired by the Director;

(vil) Upon and during the assignment, such
prolicies shall bear no liens, loans or encumbrances, and none
ghall become effective without the prior written consent of the
Director, with the exception of allowing future dividends
distributed toc such policies to offset annual premiums, so long
as the net cash surrender value meets or exceeds the amounts of
the bond reguired; and

(viii) The Directecr shall only accept those
polidies issued by companies licensed to conduct business in the
State. of West Virginia. Furthermcore, such ccmpanies shall be
member insurers of the West Virginia Life and Health Insurance
Guaranty Assoclation and have an independent financial rating by
A. M. Best Company of A+ (Superlor} Zaa by Moody’s Investar
Service, or the equivalent. T

(G) Letters of credit shall be subject to the
following conditions: i o

{1y The letter may only be issusd by a bank
organized or authorlzed to do buSLness in the State of West
Virginia; -

(11) Letters of credit shall be irrevocable
during their terms. The Director may approve the use of letters
of credit as security in accordance with a schedule approved with
the permit. -Any bank issuing a letter of credit for the purposes
of. this paragraph shall notify the Director in writing at least
ninety (90) days prior to the maturity date of such letter of
credit or the expiration of the letter of credit agreement.
Letters of credit utilized as securities in areas reguiring
continuous bond coverage shall be forfeited and collected by the
Office wf Attorney General, if not replaced by other suitable
bond or letter of credit eviderece-eof-£imaneial-respensibiiity-at
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least thirty (30) days before the expiration date of the letter
of credit agreement;

(iii) The letter must be payable to the
Division of Environmental Protection in part or in f£ull upon
demand angd receipt from the Director of a notice of forfeiture;

(iv) The Director shall not accept a letter S
of credit in excess of ten percent (10%) of the bank’s capital
surplus account as shown on a balance sheet certiflied by a
certified public accountant;

(v) The Directecr shall not accept letters of
credit from a bank for any person, on all permiits held by that
person, in excess of three times the ceompany’s maximum single
obligation as provided by State law;

(vi) The Director shall provide in the
indemnity agreement that the amount shall be confessed to
Jjudgment upon forfeiture; and

(vii) The bond shall provide that:

(I} The bank will give prompt notice to
the permittee and the Director of any notice received or action
filed alleging the insolvency or bankruptcy of the bank, or
alleging any violations of regulatory reguirements which could
result in suspension or revocation of the bank’s charter cof
license to do business;

{(II) In the event the bank becomes
unable to fulfill its obligations under the letter of credit for
any reason, notice shall be given immediately to the permittee
and the Dirsctor; and

(ITII) Upon the incapacity of a bank by
reason of bankruptcy, insolvency or suspensicn or reveocation of
its charter or license, the permittee shall be deemed to be
without bond coverage in vieclation of Section 11 and/or Section
t32l2 of the Act. The Director shall issue a notice of violation
against any permittee who is without bond coverage. The notice
shall specify a reasonable pariod to replace bond coverage, not
to exceed ninety (90) days. During this period the Director
shall conduct weekly inspections to ensure continuing compliance
with other permit regquirements, the regulatory program ané the
Code of West Virginia. Such notice of vielation, 1f abated
within the periocd allowed, shall not be counted as a notice of
viclation for purposes of determining a "pattern of willful
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violaticns" and need not be reported as a past violation in
permit applications. If such a notice of violation is not abated
in accordance with the schedule, a cessation order shall be
issued, at which time the operator shall begin and complete, as
contemperaneously as possibkle, total reclamation of the area.

(viii) Persons with an interest in letters of
cradit posted as a bond, and who desire notification of actions
pursuant to the bond, shall reguest the notification in writing
to the Director at the time collateral iz offered.

(2) The Director shall obtain possession of and keep
in custody all collateral deposited by the appllcant until
authorized for release or replacement;

{3} The Director shall reguire that certificates of.
deposit be assigned to the Division of Environmental Protection,
in writing, and reflect this assignment upon the books of the
bank issuing such certificates;

(4) The Director shall ndét atcdept an individual
certificdte for & denomination in excess of maximum insurable
amount as determined by F.D.I.C.;

(5} The Director shall require the banks issuing these
certificates to waive all rights of setoff or liens which it has
or might have against those certificates;

(6} The Director shall only accept certificates of
deposit in a bank in this State;

(7} Persons with an interest in collateral posted as a
bond, and who desire notification of actions pursuant te the
bond, shall regquest the notification 1n writing to the Director
at the time collateral is offersed;

(8) The estimated bond value of all collateral posted
as bond assurance under this paragraph shall be subject to a
margin which 1sg a ratlo of bond value to market value as
determined by the Director. This margin shall reflect legal and
liguidation fees, as well as value depreciation, marketability
and fluctuations which might affect the net cash available to the
Director for performing reclamation. The bond value of
collateral may be evaluated at any time, but shall be evaluated
as part of permit renewal and 1f necessary the bond value
increased or decreased. In nc case shall the kendmarket value
exceed-the-marketbe less than the regquired bond value; and
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(¢) For those permits issued prior to January 1, 1993,
which have collateral bonds other than these specified in this
paragraph, such bond may remain in effect unless they are
determined by the Director to be insufficient or otherwise
invalid. : T : '

(c) Escrow Beonding.

(1) The Director may authorize the operator to
supplement a bonding program through the estaklishment of an
escrow account deposited in one or more federally insured
accounts payable on demand only to the Director or deposited with
the Director directly. Contributions to the account may be based
on acres affected or tons of coal produced or any other rate
approved by the Director. In all cases, the total bond including
the escrow amcunt, ag determined by the Director in the bending
schedule, shall not be less than the amount reguired under
Sections 11 and %zal2 of the act.

(2} Escrow funds depdsited in federally insured
acccunts shall not exceed the maximum insured amount under
applicable Federal insurance programns such as by F.D.I.C.

(3) Interest paid on an escrow account shall ke
retained in the escrow account and applied to the bond value cof
the escrow account unless the Director has approved that the
interest be paid to the operator. . In order teo gualify for
interest payment, the cperator shall reguest such action in
writing during the permit application proccess.

(4) Certificates cof deposit may be substituted for
e3crow accounts.upoen approval cof the Director.

(d) Self-Bording.

(1) Definiticns. For the purpceses cof this subsection
only: ' -
(4) Current assets means cash or other assets or
resources which are reascnabkly expected to be converted to cash
or gold or consumed within one (1) vear or within the normal
operating cycle of the business.

(B) Current liabllities means obligaticns which

are reasonably expected to be paid or ligquidated within one (1)
year or within the normal operating cycle of the business.
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(C) Fixed assets means plants and equipment, but
does not include land or coal in place.

(D) Liabilities means chligations to transfer
assets or provide services to cther entities in the future as a
result of past transactions.

(E} Net worth means total assets minus total
liabilities and is equivalent to owners eguity.

(F) Parent corporation means corporatlon which
owns or cecntrols the applicant.

() Tangible net worth means net worth minus
intangibles such as goodwill and rights to patents cor royalties.

{2) The Director may accept a self-kbond from an
applicant for a permit if all of the following conditions are met
by the applicant or its parent corporation guarantor:

(A) The applicant designates a suitable agent to
receive service of process In the state where the proposed
surfacde coal mining operation is to be conducted.

{(8) The applicant has been in centinuous
operaticn as a business entity for a pericd cof net less than five
(5) yvedars. Continucus operation shall mean that business was
conducted over a periocd of five {5) years immediately preceding
the time of application.

(i} The Director may allow a Jjoint wventure
or syndicate with less than five (5) vears of continuous
operation to gualify under this reguirement, i1f each member of
the joint venture or syndicate has been in continuous operation
for at least five (5) vears immedliately preceding the time of
application. _
(11) When calculating the period of
continuous operation, the Director may exclude past pericds of
interruption to the cperation of the business entity that were
beyond the applicant’s control and that do not affect the
applicant’s likelihood of remaining in business during the
proposed surface coal mining and reclamatiocn operations.

(C} The applicant submits financial information

in sufficient detail to show that the appllcant meets one of the
following criteria:
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(i) The applicant has a current rating for
its most recent bond issuance of "A" or higher as issued by
either Moody’s Investor Service or Standard and Poor’s
Cerporation;

(ii) The applicant has. a tangible net worth
of at least ten (10) million dollars, a ratic of total
liakilities to net worth of 2.5 times or less, and a ratio of
current assets to current liabilities of 1.2 times or greater; or

(1ii)} The applicant’s fixed assets in the
United State total at least twenty (20) millien dollars, and the
applicant has a ratic of total liakilities to net worth of 2.5
times or.less, and a ratio of durrent assets to current
liabilities of. 1.2 times or greater.

(D} The applicant submits:

(i} TFinancial statements for the most
recently completed fiscal year accompanied by a repcrt prepared
by an independent certified public accountant in ceonformity with
generally acéepted accounting principles and containing the
accountant’s. audit opinion or review opinion of the financial
statements with no adverse opinion;

{ii) TUnaudited financial statements for
completed gquarters in the current fiscal year; and

(iii) Additional unaudited information as

reguested by the Director. _

(3} The Director may accept a written guarantee for an
applicant’s self-bend from a parent corperation guarantor, if the
guarantor meets the conditions of subparts (A) through (D} of
subparagraph (2) of this paragraph as if it were the applicant. -
Such a written guarantee shall he referred to as a "corporate
guarantee". The terms of the corperate guarantee shall provide
for the following:

(2 If the applicant fails to complete the
reclamation plan, the guarantor shall do so or the guarantor
shall be liable under the indemnity agreement to provide funds to
the Director sufficient to complete the reclamation plan, but not
to exceed the bond amount.

(B) The corporate guarantee shall remaln in force

unless the guarantor sends notice of cancellation by certified
mail teo the applicant and to the Director at least ninety (20)
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days in advarce of the c¢cancellaticn date, and the Director
accepts the cancellation.

(C) The cancellation may be accepted by the
Director if the applicant obtains suitable replacement bkond
before the cancellation date or if the lands for which the self-
bond, or porticon thereof, was accepted have not been disturbed.

(4) For the Director to accept an applicant’s self-
bond, the total amount of the cutstanding and proposed self-bonds
of the applicant for surface coal mining and reclamation
operations shall not exceed twenty-five (25) percent of the
applicant’s tangible net worth in the United States. For the
Director to accept a corporate guarantee, the total amount of the
parent corporation guarantor’s present and preoposed self-bonds
and guaranteed self-bonds for surface cecal mining and reclamation
operations shall not exceed twenty -five (25) percent of the
guarantor’s. tangible net worth in the United States.

(5) If the Director accepts an applicant’s self-bond,
an indemnity agreement shall be submitted subject to the
fcllewing reguirements:

{3) The indemnity agreement shall be executed by
all persons and parties who are tc ke bound by it, including the
parent corporation guarantor, and shall bind each Jointly and
severally.

(BR) The indemnity agreement shall be accompanied
by an affidavit certifying that the agreement 1s valld under all
applicable State and Federal laws.

(C) Corporations applying for a self-bcond or
parent corporations guaranteeing a subsidiary’s self-bond shall
submit an indemnity agreement signed by two (2) corporate
officers who are authorized to kind the corporation. A copy of
such authorization shall be provided to the Director. The
guarantor shall provide a copy of the corporate authorization
demonstrating that the corporation may guarantee the self-bond
and execute the indemnity agreement.

(D) If the applicant is a partnership, Joint
venture or syndicate, the agreement shall bind each partner or
party who has a benefmczal lnterest directly or 1nd1rectly, in
the applicant. o ,

(E)y Pursuant to the bond forfeiture provisions of
subsection (b) of Section 17 cf the Act, the applicant or parent
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corporation guarantor shall be required to complete the approved
reclamation plan for the lands in default or to pay to the
Director 'an amount necessary tc complete the approved reclamation
plan, not to exceed the bond amount. ZE-permitted-under-State
taws;-tThe indemnity agreement when under forfeiture shall operate
as a judgment against those parties llable under the indemnity
agreement. -~

(6) The Director may require self-bonded applicants
and parent guarantors to submit an update of the information
regquired under subparts (A) through (D) of subparagraph (2) of
this paragraph within ninety (90) days after the close of each
fiscal vear following the issuance of the self-bond or corporate
guarantee. . L ) 7 ) _

(7) If at any time during the pericd when a self-bond
is posted, the financial conditions of the applicant or the
parent corperation guarantor change so that the criteria of
subpart (C), subparagraph (2) and subparagraph (4) of this
paragraph are not satisfied, the permittee shall notify the
Director immediately and shall within ninety (920) days post an
alternate form of bond in the same amount as the self-bond.

() Combined Surety/Escrow Bonding.

(1) The Director may accept a combilined surety/escrow
bonding schedule provided that:

(&) A surety bond payable to the Director is
posted in the amount determined under Sections 11 and %%al2 of
the Act for reclamation of each successive increment; and

(B) An interest-bearing escrow account, payable
to the Director with a predetermined deposit amount and
frequency, is established.

(2) cCconditions of the combined surety/escrow bonding
method shall be as follows:

(&) Surety bond:

{i) The term of the surety bond shall be not
less than two (2) vears. : :

(ii) The amount of the surety kond shall
alwayvs be sufficilent to cover the difference between the escrow
balance and the total reclamation cost. - -
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(iiil) The surety bond may be reduced in
amount, but the liability remaining shall depend on the escrow-
deposit rate which shall be subject to the regquirements of
paragraphs {b) and (c¢) of this subsection.

(iv) The surety bond shall be noncancelable
by the surety during the bond term..

(v) Surety bond coverage may be released by
the Director without applying the beond-release criteria of the
Act and Section 12 ¢f these regulaticons, at any time during the
bond term, provided provisions of subdivisien (v), subpart (B),
of this subparagraph are met cor are in accordance with the
provisions of bond replacement under Subsecticn 12.1 of these
regulations.

{(vi} The surety bond is subject to the
conditicns of bond forfeiture including noncompliance with the
escrow—account provisicns of subpart (B) of this subparagraph.

(B} Escrow account:

{i} The terms and conditicns of the escrow
account shall be developed jointly by the operator, surety and
Director. For thée purposes of this section, the development of
the escrow account shall be.based on a production basis in an
amount nst  less than that reguired to make the escrow account -
equal to or greater than the bond requirement within the term of
the surety bond as agreed on jointly by the operator, the suresty
and the Director. Deposits to the escrow account by the operator
shall be made monthly and so reported to the Director. Failure
tc make deposits on schedule shall be just cause for actlon by
the Director. - -

(ii) A certified escrow-account balance
statement shall be prov;ded quarterly to the surety and the
Cirector.

(iii) Provisions cof the escrow account shall
be in accordance with paragraph (b) of this subsection.

(iv) The escrow account shall be subject to
bond-forfeliture.

(v) The escrow acccunt balance shall edgual
the initial bond amount, plus any adjustments reguired by
subdivision (i) of this subpart, one hundred twenty (120) days
prior  to surety bond termination, unless the teotal bond amount
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regquired has been previously reduced through the bond-release —
procedures. ’

{3) Provisions of the Act and Section 12 of these
regulations may be applied to both surety and escrow bond
coverage during the bond term.

{4) The surety escrow combination may ke repeated
successively or amended during the term by replacing the escrow
account with a surety bond, and reestablishing the escrow terms
and deposit rate, subject to Director approval.

11.4 Incremental Bonding.

(a) When the applicant elects %o bond in increments as
specified in suksection (a), Secticn 11, of the Act, the
folleowing conditions shall apply:

(1) A perfeormance bond in the appropriate amount shall
be filed with the Director for that increment of land within the
permit area upon which the cperater will initiate and conduct
surface mining and reclamaticon operations. As succeeding
increments of surface mining and reclamation operations are to be
initiated and conducted within the permit area, the operator -
shall pricr to land disturbance file with the Directer and
receive approval of an additional bond or konds in accordance
with subsection 11.3 of this section;

(2) Once the cperator has chosen to prcceed with
bonding either the entire permit area or with incremental
bonding, he shall continue bonding in that manner for the fterm of _
the permit. The minimum amount of bond furnished shall be ten
thousand dollars ($10,000);

{3) A cumulative bond schedule shall be submitted to
the Director listing the areas covered by the initial bond and
for the addition of other acreage as it.is affected. Independent
increments will be of sufficient size and cenfigurations so as to
provide for efficient and contemporanecus reclamation operations.
The amount of bond reguired td cbtain a permit shall include the
full reclamation cost of the initial area being affected; and .

(4) When the applicant elects to "increment' the
amount of the performance kond during the term of the permit, he
shall indicate the initial and succefsive incremental disturbed
areag on the proposal map and shall specify the proportion of the
total bond amount which will be filed prior to commencing
cperations on each incremental area. The scheduled amcunt of
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each performance pbond increment shall be filed in the seguence
approved in the permit, and shall be filed with the Director at
least thirty (30) days pricr te the commencement of surface coal
mining and reclamaticn operations in the subject incremental
area. :

11.5 Open-Acre Limit Bonding. _An applicant for a permit may
propose and the Director may, at his discretion, approve the use
of open-acre.limit bonding for surface extraction operations
only. Open-acre limit bonding is a mechanism whereby the
cperator may bond a designated portion of the total permit area.
This acreage and beond amount constitutes the open-acre limit for
the subject permit. As initial site development is completed,
and initial mining and reclamation progress across the permit
area, the limits of the open-acre limit for which bond has been
posted will be approached. At this pcint, the operator will
establish and the Director will verify, that portion of the open-
acre limit which has been backfilled, regraded, and vegetated in
accordance with the approved reclamation plan and the provisions
of subsection 14.15 of these regulaticns. That-portion of the
acreage which has been satisfactorily reclaimed will be applied
to a new portion of the permit area which lies in advance of
mining, and a new dpen-acre limit area of the permit is
established. In addition, the applicant will post a fixed rate
general bond for the entire permit area and a fixed rate bond for
permanent and semi-permanent facilities such as haulroads and
sediment control systems. The general bond and the ancillary
facility bond will remain in place until released in accordance
with subsection 12.2 of these regulations.

(a) Where the applicant elects to use an open-acre limit
bond during the term of the permit, he shall first post a general
bond in an arount regquired by subparagraph (1) of this paragraph.
In addition, the applicant shall post the open-acre limit bond,
and/or ancillary facilities bond, at a rate and amocunt required
in subparagraph (2) of this paragraph.

(1) The general bond will ke in the amount of seven
hundred fifty dollars ($750) per acre for the entire permit area.
The bond will serve ag financial assurance that the revegetation
regquirements of Section ¢ of these regulations will be complied
with.

{2) The open-acre limit bond per acre rate will be
determined pursuant to the provisicons of subsection 11.6 of this
Secticon: provided, That haulroads, sediment control systems and
other permanent or semi-permanent ancillary facilities will alsc
ke bonded at a rate and amcunt of one thousand dollars ($1,000)
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per acre for the total proposed disturbed acreage of such
ancillary facilities. The open acre amount will ke derived by
multiplying the per-acre rate established by subsection 11.6 of
this section, by the number of acres proposed in the permlt
application as the open acre limit: provided, That the minimum
amount of open acre limit bond will be ten thousand dollars
{$10,000) .

(b} Where the applicant elects to use opsn-acre limit
bonding pursuant to this subsection, the permit application will
contain a separate bonding section which will include:

(1) An overlay outline map of the permit proposal map
which c¢learly &nd accurately depicts:

(&) The extent and location of the initial open-
acre limit;

(B) The extent and location of the remaining
permit area for which no initial bond is to be posted;

(C) The extent and location of all permanent or
semi-permanent ancillary facilities; and

(D) A legend which identifies each area and lists
the respective acreage and amount of kond.

(2) A description of the konding instruments to be
used for the general bkond, the open-acre limit bond, and the
ancillary facilities bond.

{3) A narrative description consistent with the
reclamation plan for the timing and seguence of initial site
developmerit, preogression of land disturbance, and progression of
reclamation.

(c¢) At the time at which the operator or the Director
determines that the progress of mining and reclamaticn is
approaching the full disturbance of the initial or succeeding
cpen-acre limit, the operator is reguired to submit a reguest to
advance the cpen-acre limit into the undisturbked portiocns of the
permit area by an amount of acreage not to exceed the acreage
reclaimed within the existing open-acre limit area. Such regquest
will be made on forms prescribed by the Director and accompanled
by the following: ’

(1) An overlay map of the same type and description
reguired in subparagraph (1), paragraph (b) of this subsection
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depicting the .area within the existing open-acre l1imit on which
reclamation is completed, and the undisturbed area within the
permit boundary to which the reclaimed porticon is to be
transferred.

(2) A copy of the bond release advertisement required
by Section 23 of the Act and subsectlon 12.2 of these
regulations.

(d) The request for transfer. of the cpen-acre limit bond is
subject to approval in writing by the Directcr. Such approval ~
may net be granted until a review of the site is made by the
Directer and the information in the transfer reguest is verified.

(e} At the time cof completicn of all mining and reclamation
on the permit area, the operator will apply for beond release in’
the same manner as described in Section 23 of the Act and
subsection 12.2 of these regulations.

11.6 Site Specific Bonding.

(a) Applicability. After the effective date of this
subsecticn, the four major categories of mining identified in
paragraph (b) of this subsection shall be subject to the site
specific bonding requirements of Section #%al2 of the Act and
this subsection. The site specific bond amount for a permit in
any of these categories will ke determined based on criteria set
forth in this subsection, and as calculated from the tables set
forth in paragraphs (¢}, (d), (2) and (£} of this subsection.
Separate permlits for ancillary activities, i.e., haulrcads, lecad
outs, rallrocad spurs and sidings, etc., will pdst kond in the
amount prescribed in Section 11 of the Act: provided, That where
such activities are incorporated into a permit applicaticn for
one of the four major categories, the site specific bond rate
provided for herein will apply; provided, however, that the bond -
regquired shall in no case be less than one thousand dollars
($1,000), nor more than five thousand dollars (5$5,000) per acre ..
or fraction therecf. y - -

Where a permit application includes two or more of the four
major:mining categories, the applicaticon will delineate the
propecsed disturbed acres for each category and the site specific
per acre bond amount for each category will be calculated in
accordance with the provisions of this subksection as if it were a .. .
separate permit and the respective bond amount shall be posted
for each area of proposed disturbance in that category.
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Permit-appiicatiena-pending-apprevai-en-bBecempber—-t;-i5952-for
surface-mintng-eperatiens-in-the-feur-majer-categeriea-sek-forkh
in-paragraph-{by-ef-Ehis-subaection~are-subject-te-the-sitte
speaific-konding-eriteria—cf-this-subsecticn-and-ahati-net-be
issyed-urtil-kend-has-been-peated-in-the-apprepriate-anount—set
ferth-herein-

Where active or inactive operaticns are in compliance with |
the provisions of subsection 14.15 of these regulations and coal
extraction operaticns are cempleted, cor nearly ccecmpleted, or when
the cperations are eligible for or have received Phase I bond

release, the site specific bond criteria of this subsection shall
net arnly. ) . . ’

After January 1, 1994, all existing permits for surface
mining operations in the four major categories set forth in
paragraph (k) of this subsectiocon shall ke reviewed by the
Director and a determination made as to whether or net the
surface mining operations are subject to the site specific
bonding criteria set forth herein. The determinations shall be
made in accordance with the following:

(1) Exisgting permits in the major categery "surface
mines", described in paragraph (b) of this subsection shall be
reviewed by the Director at the time of renewal or mid-tern
review, whichever occurs first, and a determination made as to
the adequacy of existing bond. The existing bond may be
determined to be adequate only if all the following criteria are.
met: - . . -

(2) The operation is active at the time of
application for renewal or mid-term review, whichever occurs
first. ) : :

(B) an approved mining and reclamation plan which
is in accordance with the reguirements of subsection 14.1% of
these regulations has been made a part of the permit, or has been
submitted as a permit revision and is pending approval.

(C) The operation is in ceompliance with the
reguirements of subsection 14.15 ¢of these regulaticns.

(D) The operation is not under a cessation order
or show cause order.

(E} There are not delinguent civil penalties
associated with the permit.
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Where the cperaticn has an appreoved inactive status, it
shall be subject to the site specific bond criteria of this
subsection at the time of permit renewal or mid-term review,
whichever occurs first, and shall not ke renewed by the Director. ..
until the appropriate amount of bond has been posted.

----- Where—active-er-inacektive-ecperations-—are-in-cempiiance-with
the-previsienszs-of-suksection-14viS5-of-these-regutations-and-eeal
extractien-operations-are-cempietedr-or-when-the-cperatiena-are
etigible-for-er-kas-weeceived-FPhase-I-kend-reieaser-the-site
specifie-perd-eriteria-cf-this-subsectien-shati-net-appiy~

(2) Existing permits, whether active or inactive, in
the major category "underground mines" described in paragraph (b)
of this subsection, shall be subject to the site specific bond
criteria of this subsection at the time of application for
renewal or at mid-term review, whichever occurs first, and shall
not be renewed by the Directer until the appropriate amount of
bond has been posted. '

(3) Existing permits, whether active or inactive, in
the major category "preparation plants'" described in paragraph
(b} of this subsection shall be subject to the site specific bond
criteria of this subsection at the time of applicaticn for
renswal or at mid-term review, whichever occurs first, and shall
not be renewed by the Dlrector until the appropriate amount of
bond is posted.

(4) Existing permits, whether active or inactive, in
the majoer category "coal refuse sites" described in paragraph (b)
of this subsection shall be subject to the site specific bond
criteria of this subsection at the time of application for
renewal or mid-term review, whichever occurs first, and shall not -
be renewed by the Dlrector until the appropriate amount cf bond
iz posted.

{b) The four major categories of mining permits subiject to
the provisicns of this subsection are surface mines, underground
mines, ccal refuse disposal sites, and coal preparation plants.
The tables in paragraphs (¢), (d), (e), and (f) of this
subsection &isplay in matrix form the major criteria which
influernce the level of difficulty in achieving reclamation for
the specific mining permit category. These include but are not
limited toc the following factors:

(1) Cost factors which will be encountered in mine

land reclamation of a forfeited site; -
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(2) The risk of bond forfeiture incurred »y the State;
(3) Operator’s history of performance; and
(4) ZEnvironmental enhancement potential which may

mitigate reclamation cost.

These are shown on the "x" awxis of the matrix. Each of
these criteria have been assigned a numerical criteria value for
calculating the sgite specific per acre bond amount. The sum of
the criteria values do not exceed 5,000, which is the maximum per .
acre dollar amocunt of the bond provided for in the Act,

Under each major criteria are listed two or more sub-
criteria. ‘These sub-criteria represent readily ldentifiable and
guantifiable szlements of a permit applicaticon. Each sub-criteria
is assigned a numerical constant which when summed eguals the
numerical value of their respective criteria.

In order to determine the appropriate site specific bond
amount for a specific permit, each sub-criteria constant is .
multiplied by a conversion factor which is displayed on the "y"
axis of the matrix. The wvalue cf the conversion factors reflects
a guantifiable element of the sub-criteria which iInfluences the
level &f consideration edch element must ke given in determining
reclamaticon costs or risk. The sum of the converted constants
will ke the total per acre bond amount for a specific permit. -

(c) Surface Mines. Table 1 displays the criteria, sub-
criteria, and conversion factors for the surface mines category
to be applied as follows:

(1) The criteria of excess spoll disposal is assigned
a maximum criteria value of 1000 subject to the folleowing sub-
criteria constants:

(A) The type of excess spoil disposal fill is
asszgned a sub-criteria constant of 800 subject to the following _ _
cenversion factors: -

(i) Excess spoil dispesal on existing solid
benches created by previous mining operatiocns is assigned a
conversion factor of 0.2. - - : ;

(ii) Excess spoll dispesal on natural slopes
(side hill f£ills) utilizing contrcolled placemernt technology or in
valleys where controlled placement and chimney rock corea_
construction is emploved, is assigned a conversion factor of 0.6,
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(iii) Excess spoil disposal in valleys where
single 1lift durable rock construction is employed is assigned a
conversion factor of 1.0.

(B) Where one or more excess spoil disposal fills
are proposed, a sub-criteria constant of 200 is assigned subject
te the following conversion factors: provided, That were two or
more £fills of different types are involved, the highest
conversion factor will be applied for all fills.

(1) Two or less fills proposed in a single
permit applicaticn is assigned a conversiocn factor of 0.2.

(ii) Tweo to six fills propeosed for a single
permit application is assigned a conversicn factor of 0.5.

(iii) More than six £ills proposed on a
single permit application is assigned a conversicn factor of 1.0.

(2) The mining plan contained in the permit
application is assigned a maximum criteria value of 100C subject
to the following sub-criteria constants:

(2) The type of surface mining cperation proposed
in the mining p»lan is assigned a sub-criteria constant of 500,
subject to the following tonversion factors:

(i) Where the mining plan reflects that the.
mining operation is predominantly of the area mining type (level
or gently rolling fterrain), a conversion factor of 0.2 is
assigned;

(ii) Where the mining plan reflects that the
mining operation 1s predominantly of the contour strip type (on
both steep and non-steep slopes), a conversion factor of 0.6 is
assigned; and )

(iii) Where the mining plan reflects that the
mining cperation is on steep slopes and is predominantly of the
mountaintop removal type (with or without & variance from
approximate original contour), a conversicn factor of 1.0 is
assigned. , -

(BY 2 mining plan which reflects that multiple
coal seams are to be mined is assigned a sub-criteria constant of
300 .subjesct to the following conversion factors. Splits of the
gsame coal seam will not be considered separate seams unless the
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partings between the splits are on the average greater than ten
feet. - .

(i) Where the mining plan reflects that no
more than two seams of coal are to be mined, a conversion factor
of 0.2.igs agsigned. ' '

(ii) Where the mining plan reflects that two
to four seams of coal or splits of the same seam are propcsed to
be mined, a.conversion factor of 0.6 1ls assigned,

(11i) Where the mining plan reflects that
more than four ccal seams or splits of the same seams are
proposed to be mined, a conversion facter of 1.0 is assigned.

{C) Where the mining plan preoposed that augering
of the ccal is proposed, a sub-criteria constant of 200 is
assigned subject to the following conversicn factors:

{iy} Where the mining plan refiects that
twenty-five percent or less of the total lineal feet of coal
outcrop for all seams or 6f any sindle seam is to be augered, a
conversion factor of 0.2 is assigned;

{(ii) Where the mining plan reflects. that more
than twenty-five percent of the total lineal feet of ccal outcrop
for a1l seams or of any single seam is to be augered by
conventional screw-type augers, a conversion factor of 0.6 1s
assigned; and

(iii) Where the mining plan reflects that
highwall mlnlng is the augering method of choice, a conversion
facter of 1.0 is assigned. T

(2) The topcgraphic, geclogic, and hydrologic criteria
associated with the proposed permit application is assigned a
maximum criteria value of 800, subject to the following sub-
criteria constants:

(A) Where the nature of the geology assccilated
with the proposed permit area requires overburden analysis .
(acid/kase accounting) in accordance with subparagraphs (2) and.
(6), paragraph (f), subsection 3.23 of these regulations, a sub-
criteria constant of 400 is assigned, subject to the following
conversion factors: :

(i) Where, from the results of overburden
analysis, a volume-weighted acld base balance calculation shows

152




Title 28 oL
CSR 2 T )
Secticon 11

that the overburden on the proposed disturbed area contains a net
excess calcium carbkonate sguivalent of greater than 2C tons per
thousand tons of overburden, a conversion factor of 0.2 is -
assigned;

(1ii) Where, from the results of overburden
analysis, a volume-weighted acid base balance calculation shows
that the overburden on the proposed disturbed area contains a net
excess calcium carbonate eguivalent of 10 te 20 tons per thousand
tons of overburden, a conversicn factor of 0.6 is assigned; and )

(iii) Where, from the results of overburden
analysis, a volume-welighted acid base balance calculation shows
that the overburden on the proposed disturbed area contains a net
excess calcium carbonate eguivalent of less than 10 tons per
thousand tons of overburden cor a net calcium ¢arkonate
deficiency, a conversicn factor of 1.0 is assigned.

{B) The average steepness of slopes on the
propesed permit area is assigned a sub-criteria constant of 200
subject to the following conversion factors:

(i} Where the average slope of the proposed
permit area is less than twenty percent (20%), a conversion
facteor of 0.2 is assigned: provided, That except for downslope
placement of._first cut material, where the mining plan reflects
area mining cor mountaintop removal utilizing excess spoil
disposal sites, a conversion factor of 1.0 is assigned;

(ii) Where the average slope of the proposed
permit area is between twenty (20) to forty (40) percent, a
conversion factor of 0.6 is assigned: provided, That whers the
mining plan reflects area mining or mountaintop removal utilizing
excess spoil disposal sites, a conversicon factor of 1.0 is
assigned; and ' - -

(iii) Where the average slope of the proposed
permit area is greater than forty percent (40%), a conversion
factor of "1.T is assigned. ,

{C} The overburden type, based on percent of
total volume of overburden to be removed from the ccal seam(s),
is assigned a sub-criteria constant of 20C, subject to the
following conversion factors:

(i} Whers the overburden mass ccnsists of
less than twenty percent (20%) by volume sandstons or octher
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highly abrasive spoil material, a conversion factor of 0.2 is
assigned; ' :

(ii) Where the overburden mass consists of
between twenty to sixty percent (20% - 50%) by volume sandstone
or other highly abrasive spoll material, a conversion factor of
0.6 1z assigned; and

(i111) Where the overburden mass consists of
greater than sixty percent (50%) by velume sandstone or other
highly abrasive spoil material, a conversicn factor of 1.0 is
assigned. T

(4) The overall reclamation plan contained in the
proposed permit application (based on size, seguence, and timing
of the proposed operation) is assigned a maximum criteria value
of 1200 subject to the following sub-criteria constants:

(2) The mining and reclamation segquence reflected
in the proposed reclamation plan governing the expediency of
achieving contemporaneous reclamation is assigned a sub-criteria
constant of §00 subject to the following conversion factors:

(i) Where the proposed reclamation plan
contains specific.time and distance criteriz which clearly
identify achievable mile posts to be reached during the life of
the operation, a conversion factor of 0.2 is assigned: provided,
That mountaintop remeval and multiple seam contour mining
cperations utilizing single 1ift durable rock excess spoil fills
are assigned a cconversion factor of 1.0;

(ii) Where the propesed reclamation plan
contains specificd time and distance criteria in an incremental
bond or open-acre limit bond scenaric without clearly identified
achievable mile posts to be reached during the life of the
operation, a conversion facteor of 0.6 is assigned: provided, That
mountaintop removal and multiple seam contour mining operations
utilizing single 1lift durable rock excess spoil dispesal fills,
are assigned a conversion factor of 1.0; and

(iii) Where the proposed reclamaticn plan
contains time and distance criteria expressed as percentages, or
where such criteria are vague, a conversion factor of 1.0 is
assigned. ’ ' T ' T '

(B) The size of the proposed permit area in acres

disturbed is assigned a sub-criteria constant of 400, subject to
the fellowing conversicn facteors:
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(i) Where the total proposed disturbed area
is less than 200 acres, a conversion factor of 0.2 is assigned;

(ii) Where the total proposed disturbed area
is 200 to 500 acres, a conversion facteor of 0.6 1s assigned; and

(1ii) Where the total proposed disturbed area
is greater than 500 acres, a conversion factor of 1.0 is
assigned. ) ) _ ’ ’ C B

(C) The type, size, numbers, and configuration of
earth-moving eguipment as specified in the reclamation plan is
a551gned a sub-criteria value of 200, subject to the following
conversion factors: - . L :

(i) Where the eguipment -spread(s) identified
in the reclamation plan consists only of trucks, loaders, and/or
dozers, and/or power shovels or draglines with bucket capacity of
less than 20 cublc yards, a conversion factor of 0.2 1s assigned;

(ii) Where the eguipment spread(s) identified
in the reclamation plan includes the use of power shovels with a
bucket capac1ty of 20 cubic yards cr greater, a ccnversion factor
of 0.6 is assigned; and ’ ’

{iii) Where the equipment spread(s)
identified in the reclamation plan includes the use cf one or
more draglines with a bucket capacity of 20 cubkic yvards or
greater, a conversion factor of 1.0 is assigned.

(5) The historical performiance of the applicant in
terms of level of performance of mining and reclamation
activities in accordance with State law is assigned a maximum
criteria value of 1000, subject to the following subk-criteria
constants: . _ :

(A) The vielation history in West Virginia of the
applicant based on the average number of cessation orders and/or
notices of viclations with a seriousness rating of greater than 4
for all active permits held by the applicant, is assigned a sub-
criteria constant of 600, subject to the following conversion
factors: provided, That the violation history periocd includes the
last full calendar year prior te the date an SMA 1s issued;
provided, howsver, That when the applicant has no record of
rerformance in the state, a conversion factor of 1.0 is assigned:
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(i) Where the average of the number of
notices of viclation and cessation orders per active permit is
less than 3, a conversion factor of ¢.2 1s assigned;

(ii) Where the average of the number of
notices of viclation and cessation orders per active permit is 3
to 5, a conversion factor of 0.6 i1s assigned; and

(1ii) Where the average of the number of
nctices of Vviclations and cessation orders per active permit is
greater than 5, a conversion factor of 1.0 is assigned.

(B) The status of all active permits held by the
applicant in West Virginia based on compliance with the law and
these regulations, and compliance with the permits’ reclamation
plan during the public notice period, is assigned a sub-criteria
constant of 400, subject to the following conversion factors:
provided, That when the applicant helds no other permits in the
state, a conversion factor of 1.0 is assigned:

(1) Where status of full compliance (no
notices of violatien issued) with the law, these regulations, and
the reclamation plan, and one hundred percenit (100%)
contemporaneous reclamation exists during the public notice
periocd for the subject applicaticon, a conversion factor of 0.2 is
assigned; ' ) ) '

(ii) Where status of compliance with the law
and these regulaticons (no negligence cn the part of the operator
in abatement action on notices cf viclaticn), and ninety percent
(90%) contemporaneous recdlamaticn, a conversicon factor of 0.6 is
assigned; and ) - ’ B '

(iii) A status of basic compliance with the
law and these regulations (negligence on the part cf the operator
in abatement action for notices of violation) and seventy percent
(70%) contenporahnsgous reclamation, a conversion facteor of 1.0 is
assigned.

{(6) Where the applicant has demonstrated success in
conducting mining and reclamation operations in such a manner
that environmental resources have been extraordinarily enhanced,
a bond reducticn credit expressed as a negative criteria value of
-1800 is assigned. | '

(A) Where the applicant has successfully carried
out remining operations_within five (5) vears of the date of SMA
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approval, a sub-criteria constant of -8CC0 is assigned, subject to
the following conversion factors:

(i} Where the remining operaticn(s) have.
complied with the reclamation plan, but did not result in the
total elimination of highwalls, and did not result in an
improvement in water guality, the conversion factor of 0.2 is
assigned; ' o '
(ii} Where the remining operatiocn(s) have
complied with the reclamation plan and have resulted in total
elimination of highwalls and/or improved water gquality, a
conversion factor of 0.6 is assigned; and

(iii) Where the remining operation{s) have
complied with the reclamation plan and have resulted in total
highwall elimination_and water guality meets effluent limits and
water guality standards, a conversion factor of 1.0 is assigned.

(B) Where the applicant has received recognition
for excellence in reclamation through local and/or national
awards, from awards programs sancticned by a regulatory authority
as defined in Public Law (95-87)_within five (5) vears of the
date of SM2a approval, a sub-criteria constant of =600 is
assigned, subject to the fellowing conversion factors:

(1) Where the applicant has received one
local award but no natiocnal awards, a conversicn factor of 0.2 is
assigned; T

{ii) Where the applicant has received more
than one local award but no national awards, a conversion factor
of 0.€ is assigned; and '

(iii) Where the applicant has received both
local and nationzl awards, a conversion factor of 1.0 is
assigned. - ,

(C) Where the applicant has demonstrated a
history of restoraticn, development, or enhancement of wetlands
in the State_within five (5) vears of the date of SMA approval, a
sub-criteria constant of —-400 is assigned, subject to the
following conversion factors:

{1} Wheres the total cumulatlive area of
wetlands restored, developed, or improved 1s less than one acre,
a conversicn factor of 0.2 is assignead;
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(ii) Where the total cumulative area of
wetlands restored, developed, or enhanced is between 1 and 5
acres, a gonversion factor of 0.6 is assigned; and

(iii) Where the total cumulative area of
wetlands restored, developed, or enhanced is greater than 5
acres, a conversion factor of 1.0 is assigned.
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(d) Underground Mines. Table 2 displays the criteria, sub-
criteria, and conversicn facteors for the category of underground
mines to ke applied as follows:

(1) The criteria of availability cf backfill material
to be used to backfill the mine face-up area and eliminate
highwalls, is assigned a maximum criteria value of 1200, subject
te the following sub-criteria constants:

{A) The haulage distance in miles from the portal
area to the stockpiled cor otherwise available backfilling
material (such as borrow pits) is assigned a sub-criteria
constant of 600, subiect toc the fellowing conversion factors:
provided, That for undergreound mines which involve.slopes or
vertical shafts as main portals, a ccnversion factor of 1.0 is
assigned: _

(i) Where the backfill material is less than
cne-fourth mile from the portal area, a conversion factor of C.2
is assigned;

(ii) Where the backfill material is between
one=fourth and one-half mile from the peortal area, a conversion
factor of 0.6 is assigned; and

(iii) Where the backfill material is over -
one-half mlle from the portal area, a conversicn factor of 1.0 is
assigned.

(B) The volumez of backfilling material, measured
in cubic yards, which must ke transported from the storage or
borrow area to-the face-up area in order to achieve reclamation,
1ls assigned a sub-criteria constant of 40C, subject tc the
follow1ng conversion factors: provided, That for underground’
mines which inveolve slopes or vertical shafts as main portals, a
conversion factor of 1.0 is assigned.

{i) Where the amount of material necessary
to backfill and reclaim the face-up area is less than ¢ne hundred
thousand cubic vards, a conversion factor of 0.2 is assigned;

(11} Where the amount of material necessary
to backfill and reclaim the face-up area is between one hundred
and two hundred fifty thousand cubic yards, a conversicn facter
of 0.6 is assigned; and
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(iii) Where the amount cf material necessary
te backfill and reclaim the face-up area is over two hundred
fifty thousand cubic vards, a conversicn factor of 1.0 is
assigned. : .

(C) The topographic location of the stockpiled or
otherwise avallable backfill material relative to the coal seam
being mined is assigned a sub-criteria constant of 200, subject
to the following conversion factors: provided, That underground
mines which inveclve slopes or vertical shafts as main portals, a
conversion factor of 1.0 1s assigned:

(1) Where the availlable backfill material is
loccated above the coal seam, a conversion factor of 0.2 is
assigned; .

(ii) Where the available backfill material is
lccated at the same level as the ccal seam belng mlned a
converslion factor of 0.6 is assigned; and

(iii) Where the available backfill material
is located .below the cecal seam being mined, a converslion factor
of 1.0 1s assighed.” : o -

{(2) The topographilic, geoclogic, and hydrclegic features
of the proposed mine site are assigned a maximum criteria value
of 1200, subject to the following sub-criteria ceonstants:

(4) The acid/base accounting analysis of the coal
seam to be mined, including four feet of material above and four
feet of material below the cocal seam, is assigned a sub-criteria
constant of 600, subject to the feollowing conversion factors:

(i) Where, as determined frcm the results of
an acid/base balance calcdulation, the coal seam and assoclated
strata have a net excess calcium carbonate equivalent of greater
than twenty tons per thousand tons of materlal a conversion
factor of 0.2 is assigned;

(ii) Where, as determined from the results of
an acid/base balance calculation, the coal seam and associated
strata have a net excess calcium carbonate equivalent of between
ten and twenty tons per thousand tons of materlal a conversion
factor of 0.6 is assigned; and

(iii) Where, as determined from the results

cf an acid/base balance calculation, the coal seam and associated
strata have. a net excess calcium carbonate eguivalent of less
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than ten tons per thousand tons of material or a net calcium
carbconate deficiency, a conversion factor of 1.0 is assigned.

(B) The average steepness of slcpes on the
proposed permit area is assigned a sub-criteria constant of 400,
subject to the following conversicn factors: provided, That for
underground mines which invelve slopes or vertical shafts as main
portals, a conversion facter cf 1.0 is assigned:

(i) Where the average slope of the proposed
permit area- i1s less than twenty percent (20%), a conversion
factor of 0.2 is assigned;

(ii) Where the average slope of the propesed
permit area is between twenty (20) te forty (40) percent, a
conversion factor of 0.6 is assigned; and

(iii) Where the average slope of the proposed
permit area is greater than forty percent {(40%), a conversion
factor of 1.0 is assigned.

(C} The type of backfilling material which must
be handled in order to backfill and reclaim the face-up area is
a551gned a sub-criteria constant of 260, subject to the following
conversicon factors: )

(i} Where the backfilling material consists
of less than twenty percent (20%) sandstone or other abrasive
material, a conversion factor of 0.2 is assigned;

(ii) Where the backfilling material consists
of between twenty and sixty percent (20% and é0%) sandstone or
other abrasive material, a conversion factor of 0.6 is assigned;
and

(iii) Where the backfilling material consists
of greater than sixty percent (60%) sandstone or cther abrasive
material, a conversion factor of 1.0 is assigned.

(3) The overall reclamation plan contained in the
proposed permit application is assigned a maximum criteria value
of 1200, "gubject to the following sub-criteria constants:

(A) The size of the proposed permit area in acres

digsturbed 1s assigned a sub-criteria value of 800, subject to the
following conversion factors:
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(i) Where the proposed disturbed area is
less than three acres, a conversion factor of 0.2 is assigned;

(ii) Where the proposed disturbed area is
between three and ten acres, a conversion factor cof 0.6 is
assigned; and

(iii) Where the proposed disturbed area is
greater than ten acres, a conversion factor of 1.0 is assigned.

(B) The mining and reclamation sequence expressed
in terms of the time in years to complete mining and reclamation
is assigned a sub-criteria constant of 400, subject to the
following conversion factors:

{1) Where the proposed time required to
complete mining and reclamation is less than three years, a
conversion factecr of 0.2 is assigned;

(11) Where the prcposed time required to
complete mining and reclamation is between three and ten years, a
cenversion factor of 0.6 is assigned; and ’

(iii} Where the proposed time required to
complete mining and reclamaticn is greater than ten years, a
conversion factor of 1.0 is assigned.

(4) Coal preparaticn plants, cocal refuse disposal
sites, and other asscciated ancillary facilities which are

proposed for construction as part of the proposed application for

underground mines is assigned a maximum criteria value of 300.

(A) 2 coal preparation plant is assigned a sub-
criteria constant of 400, subject to the following conversion
factors: : _

(i) Where the facility has a maximum
capacity of processing less than 200 tons of raw coal per hour, a
conversion facteor of 0.2 is assigned;

(ii) Where the faclility has a maximum
capacity of processing between 200 and 500 tdns of raw coal per
heour, a conversion facter of 0.8 1z asszigned; and

(iii) Where the facility has a maximum

capacity of processing greater than 500 tons of raw coal per
hour, a conversion factor cf 1.0 is assigned.
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(B) The size in acres of a proposed coal refuse
disposal site is assigned a sub-criteria constant of 400, subject
tc the following conversion factors:

(i) Where the size of the proposed coal
refuse dlsposal site is five acres or less, a conversion factor
of 0.2 1= assigried;

(ii) Where the size of the ccal refuse
dispcsal site is between five and ten acres, a ccnversion factor
of 0.6 1ls assigned; and

(iii) Where the size of the propcesed coal
refuse disposal site 1s greater than ten acres, a conversion
factor of 1.0 is assigned. '

(5) The historical performance of the applicant in
terms of level of performance of mining and reclamaticn
activities in accordance with state law iz assigned a maximum
criteria value of 600, subject to the fellowing sub-criteria
constants:

() The viclaticon history in West Virginia of the
applicant based on the average number of cessation orders and/or
notices of violation with a sericusness rating of .greater than 4,
and any cessation order for @ll active permits, is assigned sub-
criteria constant of 400, subject to the folleowing conversion
factors: provided, That the viclation history period includes the
last full caléndar vyear prior to the date an SMA is issued;
provided, however, That when the applicant has no record of
performance in the state, a conversion factor of 1.0 is assigned:

(i} Where the average number of notices cof
viclation and cessation orders per active permit is less than 3,
a conversion factor of 0.2 is assigned;

(ii} Where the average number cof notices of -
viclation and cessation orders per active permit is between 3 and
5, a conversion factor of 0.6 1is assigned; and

(11ii) Where the average number of notices of
viclation and cessatlion orders per active permit is greater than
5, @ conversion factor of 1.0 is assigned.

{B) The status of all active permits held by the
applicant in West Virginia, based on compliance with the law and
these regulations, and compliance with the permits reclamation
plan during the public notice pericd for the subject propcosed
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application is assigned a sub-criteria constant cf 200, subject
Lo the following conversion factors; providad, That where the
applicant helds no other permits in the state a conversion factor
of .1.0 is assigned:

(i) Where a status of full compliance (no
notices of violation are issued) with the law, these regulations,
and the -reclamation plan and one hundred percent (100%)
contemporanecus reclamation exists, a conversion factor of 0.2
iz assigned; | '

(ii) Where a status of compliance with the
law and these regulations (no negligence on the part of the
operator in abatement actlion on outstanding notices of viclation)
and ninety percent (90%) contemporaneous reclamation exists, a
conversion factor of 0.6 1= assigned; and

(iii) Where a status of basic compliance
exists with the law and these regulaticons (negligence on the part
2f the cperator in abatement acticn for cutstanding notices of
viclation) and szeventy percent (70%) contempeoraneous reclamatiecn
exists, a conversicn factor cf 1.0 is assigned.

(6) Where the applicant has demenstrated success in
conducting mining and reclamation operations in such a manner
that envircnmental rescurces have keen extracrdinarily enhanced,
a2 bond reduction credit, expressed as a negative criteria value,
of =1000 is assigned, subject to the following sub-criteria
constants: : -

(A) CGratuitous reclamation or restcration of
abandoned ccal mining areas by the applicant, as part of a
surface or underground mining operation under permit by the
applicant within five (5) vears of the date of SMA approval is
assigned a sub-criteria constant of -600, subject to the
fecllowing conversion factors:

(1) Where the cumulative area of gratuitous
reclamation is less than one acre, a conversion factor of 0.2 is
assigned; :

(ii) Where the cumulative area of gratuitous
reclamaticn is between one and five acres, a conversion factor of
0.6 is assigned; and ‘ : |

(iii) Where the cumulative area of gratuitous

reclamation is greater than five acres, a conversicn factor of
1.0 is assigned.
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(B) Where the applicant has received recognition
for excellénce in recdlamation through lccal and/or national
awards from awards programs sancticned by any regulatory )
authority as defined in Public Law 95-87_within five (5) vears of
the date of SMA approval, a sub-criteria constant of -400C is
assigned, subject to the following cenversion factors:

(i) Where the applicant has received one
local award, »ut nc national awards, a ccnversicn factor of 0.2
is assigned;

(1i) Where the applicant has received more
than one local award, but nc naticnal awards, a conversion factor
of 0.6 1s assigned; and

(iii) Where the applicant has received both
local and naticnal awards, a cénvarsicen facter of 1.0 is
assigned. - : ; : _

(C) Wnere the applicant has demonstrated a
history of restoration, develgpment, or enhancement of wetlands
within five (8) vears of the date cof SMA approval, a sub-criteria
constant of -200 is assigned, subject to the feollowing conversion
factors:z

(i) Where the cunulative area of wetlands
which have been restored, developed, or enhanced is less than one -
acre, a conversion factcer of 0.2 is assigned;

(ii) Where the cumulative area of wetlands
which have been restored, developed, or enhanced is between one
and five acres, a conversion factor of ¢.6 1is assigned; and

(iii) Where the cumulative area of wetlands

which have been restored, developed, or enhanced is greater than
five acres, a conversion factor of 1.0 is assigned.
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(e) Coal Preparation Plants. Takle 3 displays the criteria,
sub-criteria, and conversion factors for the category of coal

preparation plants (which excludes cgal-lcading faCllltleS} to be |

apprlied as follows:

(1) The criteria of size is assigned a maximum
criteria value of 1600, sublject to the following sub-criteria
constants: : :

() The capacity of the specific plant in tomns
per hour cof . coal which the plant is designad to process is
assigned a sub-criteria constant of 100C, subject te the
following conversion factors:

(i) Where the coal processing plant is
d951gned to process less than 200 tons of raw ccal per hour a
conversion factor of 0.2 is assigned;

(ii) Where the coal processing plant is
designed to process between 200 and 750 tons of raw coal per
hour, a conversion factor of 0.6 is assigned; and

{iii) Where the coal preparation plant is L
designed to process over 750 tons of raw coal per hour, a
conversion factor of 1.0 is assigned.

(B) The cumulative storage capacity of all
proposed or existing coal storage silos 1s assigned a sub-
criteria constant of 400, subject to the following conversion
factors: -

(1) Where the silos are designed to store
less than 2,500 tons cof coal, a conversion factor of 0.2 is
assigned;

(ii) Where the silos are designed to store
between 2,500 and 5,000 tons of coal, a conversicn factor of 0.6
iz assigned; and

(iii) Where the proposed or existing silos
are designed to store more than 5,000 tons of coal, a conversion
factor of 1.0 is assighed.

(C) The size in acres of the coal stockpile
loading and ogerating area of the facility is assigned a sub-
criteria constant of 200, subject to the following conversiocon
factors: '
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(1) Where the coal stockpile and operating
area of the facility is less than five acres, a conversion factor
of 0.2 1s assigned;

(ii) Where the coal stockpile and operating ,
area of the facility is between five acres and ten acres, a
conversiocn factor of C.6 is assigned; and

(iii) Where the coal stockpile and cperating
area of the facility is greater than ten acres, a conversion
factor of 1.0 is assignéad.

(2) The proposed construction of a coal refuse
dispcsal site in conjunction with a coal preparation plant, or
the use cf an existing coal refuse disposal site is assigned a
maximum criteria value of 1000, subject to the follewing sub-
criteria censtants:

(&) The capacity of a coal refuse disposal site
to impound water or slurry is assigned a sub-criteria constant of
800, subject to the following conversion factors:

{i) Where the impounding capacity c¢f the
coal refuse disposal site is less than twenty acre/feet, a
conversion factor of 0.2 is assigned;

(ii)} Where the impounding capacity of the
coal refuse disposal site is between twenty and fifty acre/feet,
a conversion factor of 0.6 1s assigned; and

(i1ii) Where the impounding capacity cf the
coal refuse disposal facility 1s greater than fifty acre/feet, a
conversion factor of 1.0 is assigned.

(B) A non-impounding coal refuse disposal site is
assigned a sub-criteria constant of 200 based on its size in
acres and sublect to the following converslion factors:

(i) Where a non-impounding coal refuse
disposal site is less than ten acres in size, a conversion factor
of 0.2 is &ssigned; :

(1i) Where a non-impcunding coal refuse

disposal site is between ten and twenty acres, a conversion
factor of 0.6 is assigned; and
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({iii) Where a non- impounding ceoal refuse
disposal site is greater than twenty acres in size, a conversion
factor of 1.0 i=s assigned.

(3) The reclamation plan for the coal preparation
plant is assigned a maximum criteria value of 1200, subject to .
the following criteria constants:

(A) The total disturbed area upon which the coazal .
preparation plant and all ancillary facilities included in the .
permit is located and operated is assigned a sub-criteria
constant of 800, subject to the following conversion factors:

(1) Where the total disturbed area is less
than twenty acres, a conversion factor of 0.2 is assigned;

(ii) Where the total disturbed area is
between twenty and fifty acres, a conversion factor of 0.6 is
assigned; and - i
(iii) Where the total disturbed area is
greater than fifty acres, a conversicon factor of 1.0 is assigned.

(B} For the length of time in which the coal
preparaticn plant is projected to be in coperation a sub-criteria
constant of 400 is assigned, subject to the fellewing conversion
factors: - -

(i) Where the length of duraticn for the
plant is less than five years, a conversion factor of 0.2 is
assigned;

(i1) Where the length of duration of the
plant is between five and ten vears, a conversion factor of 0.6 .
is assigned; and -

(iii) Where the length of duration of the
plant is greater than ten years, a conversicn factor of 1.0 is
assigned. ) ,

(4) The history of performance cf the applicant in
terms of levE&l of pérfofmance of mining ‘and reclamation
activities in accordance with State law is assigned a maximum
criteria value of 1200, subject to the following sub-criteria
constants:

(A) The violation history in West Virginia of the
applicant kased on the average number of cessation orders and/or .
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notices of viclations with a seriousness rating of greater than
4, and any cessation orders for all active permits is assigned a
sub-criteria constant of 8CC subject to the following conversion
factors: previded, That the violation history periocd includes
only the last full calendar year prior to the date an SMA is
izsued: prov;ded however, That where the applicant has no record
of performance in the state, a conversion factor of 1.0 is
assigned: ’

{i) When the average number of notices of
viclation and cessation orders per actlive permit is less than 3,
a conversicn factor of 0.2 is assigned;

{(ii)} When the average number of noctices of
violation and cessation orders per active permit is between three
and five, a conversion factor of 0.6 is assigned; and

(iii) When the average number of notices of
vioclation and cessation orders per active permit of greater than
five, a conversion factor of 1.0 is assigned.

(B) The status of all active permits held by the -
applicant in West Virginia based on compliance with the law and
these regulations and compliance with the reclamaticn plan for
these permits during the terms of the public notice for the
proposed application is assigned a sub-criteria constant of 400,
subject to the following conversion factors; provided, That when
the appllcant holds no permits in the state, a conversion factor
of 1.0 is assigned:

(i) A status of full compliance (noc notices
of violation are issued) with the laws, these regulations, and
the reclamaticon plan, and one hundred percent (100/}
contemporanecus reclamation is ass;gned a conversion factecr of
0.2

(ii) A status of compliance {(no negligence on
the part of the operator in abatement acticon on outstanding
notices of violation) and ninety percent (20%) contemporansaous
reclamation exists, a conversion factor of 0.5 i1s assigned; and

(iii) A status cf basic compliance with the
law and these regulaticns (negligence on the part of the operator
in akatement action for.notices of viclation) and seventy percent
(70%) contemporansous reclamation exists, a conversion facteor of.
1.0 is assigned.
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(5) Where the applicant has demonstrated success in
conducting mining and reclamation operations in such a manner
that environmental resources have been extraordinarily enhanced,
a bond reduction credit expressed as a negative criteria value of
ne greater than -1000 is assigned subject to the following sub-
criteria constants:

() Where the applicant has received recognition
for excellencs in reclamation through local and/or national
awards, from awards programs sanctioned by any regulatory
authority as defined in Public Law 95-87_within five (5} vears of
the date of SMA apwroval, a sub-criteria constant of -600 is
assigned: ' '

(i) Where the applicant has received one
lecal award but no naticnal awards, a conversion factor of 0.2 is
assigned; ) )

(ii}) Where the applicant has receijved one or
more local dWards but noc national awards, a conversion factor. of
0.6 1is assigned; and

{iii) Where the applicant has received one or
nore local and/or national awards, a conversion factor of 1.0 is
assigned.

(B) Where the applicant has demenstrated a
history of restoration, development, or enhancement of wetlands
within five (5) vears of the date of SMA approval, a sub-criteria
constant of -400 1is assigned, subject to the following conversion
factors: o : : o

(1) Where the total cumulative area cof
wetlands which have been restored, developed, or enhanced is one
acre or less, a conversion factor of 0.2 is assigned;

(ii) Where the total cumulative area of
wetlands which have been restored, developed, or enhanced is
vetween one and five acres, a conversicn factor of 0.6 1is
assigned; and

{iii) Where the total cumulative area of

wetlands which have been restored, developed, or enhanced is
greater than five, a conversion factor of 1.0 is assighed.
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(£) <Coal Eefuse Disposal Sites. Table 4 displays the
criteria, sub-criteris and conversion factors for the categery of
coal refuse disposal sites to be applied as follows:

(1) The size of coal refuse dispcsal sites in terms of
volumes of material and impounding capacity is assigned a maximum
criteria value of 1200, subject to the following sub-criteria
constants: - : :

(&) The capacity of the ccal refuse disposal site
tc impound water is assigned a sub-criteria constant of 1200
subject to the following conversion factors:

(1) Where the impcocunding capacity of the
coal refuse dispecsal site is less than fifty acre/feet, a
conversion factor of 0.2 1is assigned;

(i1) Where the impcounding capacity of the
ccal refuse disposal site is between fifty acre/feet and one
hundred acre/feet, a ceonversion factor of 0.6 is assigned; and

(iii) Where the impounding capacity of the
coal refuse disposal site is greater than one hundred acre/feet,
a conversion factor of 1.0 is assigned.

{B) The total permitted size in acres of a non-
impounding coal refuse disposal site is assigned a sub-criteria
constant of 1000, sukject to the following conversion factors:

(i) Where the size of the proposed coal
refuse dlsposal site is twenty acres or less, a conversion factor
of 0.2 is assigned;

(1i) Where the total permitted size cf the
coal refuse disposal site is ketween twenty and flfty acres, a
conversion factor of 0.6 1s assignéd; and

(1ii) Where the size of the proposed coal
refuse disposal site is greater than fifty acres, a conversion
factor of 1.0 is assigned. ) . .

(2y The topography, geclogy, and water gquality
considerations of an impounding or non-impounding coal refuse
disposal site is assigned a maximum criteria value of 18C0,
subject to the following sub-criteria constants:

(A) The average slope of the area upon which the
coal refuse disposal site is lccated is assighed a sub-criteria
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constant of 1000, subject to the follewing ceonversion factors.
Where the site is located in a valley, the determining slope
measurements will be taken from below the projected toe of the
site.  £o above the projected finished level:

(i) Where the average slope of the area con
which the coal refuse disposal site is leccated is less than seven
vercent (7%), a conversion factor cf 0.2 is assigned;

(ii1) Where the-average slope of the area on
which the c¢oal refuse disposal site is located is between seven
and ten percént (7% and 10%), a conversion factor of 0.6 is
assigned; and T ST '

(iii} Where the average slope of the area on
which the coal refuse dispeosal site is located is greater than
ten percent (10%), a conversiocn facter of 1.0 is assigned.

(B) The acid/rbase accounting wvalue of the coal
refuse 1s assigned a sub-criteria constant of 800, subject to the
fellewing conversion factors: .

(i) Where the acid/base. accounting analysis
indicates a net excess ©f greater than twenty tons of calcium
carbonate per thousand tons of material, a conversion factor of
0.2 is assigned;

{ii) Where the acid/base accounting analysis
indicates a net excess of batween ten and twenty tons of calcium
carbonate egquivalents per thousand tons of material, a conversion
factor of 0.6 is assigned; and )

{iii) Where the acid/base accounting analysis
indicates less than ten tons net excess of calcium carkonate
equivalents per thousand tons of material cor a net calcium
carbonate deficiency, & conversion factor of 1.0 is assigned.

(3y The reclamatien plan for the proposed coal refuse
disposal site ig assigned a maximum criteria value of 1000,
subject to the following sub-criteria constants:

(A) The regquirements for and the availability of
topscll to cover the ceoal refuse disposal site for the purposes
of establishing vegetation is assigned a sub-criteria constant of
600, subject to the feollowing conversicn factors: -

(i) Where the cocal refuse disposal site
reguires topsoiling and the tcpscll or topscil substitute
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material is available cn site, a conversion facter cf 0.2 is
assigned; ’

(ii) Where the cocal refuse disposal site
reguires topsoiling and the topsoil or topscil substitute
material must be transported from adjacent cff-site areas, a
conversion factor of 0.6 is assigned; and

(iii) Where the coal refuse disposal site can
be direct seeded, a conversion factor of 1.0 is assigned.

(B) The projected life of the ccal refuse disposal
site in terms of years of operaticn is assigned a sub-criteria
constant of 400, subject to the following conversion factors:

(i) Where the projected lifé of the coal
refuse dlspoeal site is less than five years, a conversion factor
of 0.2 15 assigned;

(ii) Where the projected life of the coal
refuse disposal site is between five and twenty vears, a
conversion factor of 0.6 1s assigned; and

(1ii) Where the projected life of the coal
refuse disposal site is greater than twenty years, a conversicn
factor .of 1.0 isg asgsigned. )

(4) The historical performance of the operating
company in terms of level of performance of mining and
reclamaticn activities in accordance with state law is assigned a
maximum criteria value of 1000, subject to the following sub-
criteria constants:

(&) The violation history in West Virginia of the
applicant based on the average number of notices of violation
with a seriocusness rating of greater than 4, and any cessation
order for all active permits, is assigned a sub-criteria constant
of 600, subject to the following conversion factors: provided,
That the viclation history period includes only the last full
calendar year prior to the date an SMA is assigned; provided
however, That when the applicant has no record performance in the
state, a conversion factor of 1.0 is assigned: )

(1) Where the average number of notices of

viclation and cessation orders per active permit is less than 3,
a conversion factor of 0.2 is assigned;
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(ii) Where the average number of notices of
viclation and cessation orders per active permit is bketween 3 and
5, a conversion factor of 0.6 1ls assigned; and

(1ii) Where the average number of notices of
viclation and cessation orders per active permit is greater than
5, a conversion factor of 1.0 is assigned.

(B} The status of all active permits held by the
applicant in West Virginia, based con compliance with the law and
these regulaticns, and compliance with the permits reclamation
plan during the public notice periocd for the subject proposed
application is assigned a sub-criteria constant of 400, subject
tc the following convérsion factors; provided, however, That
where the applicant holds no permits in the state, a conversiocn
factor of 1.C is assigned: ' ’

(i) Where a status of full compliiance (no
notices of violaticns were issued) with the law, these
regulations, and the reclamaticn plan and oh& hundred percent
(100%) contemporanecus reclamation exists, a conversion factor of
0.2 1s assigned; T ' ) '

(ii) Where a status of compliance exists with
the law and these regulaticns {nc negligence on the part of the
operatcr in abatement action on notices. of viclation) and ninety
percent (20%) cdncurrent reclamation, a conversicn factor of C.&.
iz assigned; and

(iii) Where a status of basic compliance
exits with the law and these regulations (negligence con the part
of the operator in abatement action for notices of vioclation) and
seventy percent (70%) concurrent reclamation, a conversicn factor
of 1.0 is assigned. )

(53) Where the applicant has demonstrated success in
conducting mining and reclamation &perations in such a manner
that environmental resources have been extraordinarily enhanced,
a bond reduction credit, expressed as a negative criteria value,
of no greater than -500.is assigned, subject to the follewing
sub-criteria constants:

(A} Where the applicant has received recogniticn
for excellence in reclamaticon through local and/or national
awards, from awards programs sancticned by any regulatory
authority as defined in Public Law $5-87_within five (8) vears of
the date of SMA approval, a sub-criteria ccnstant of -300 is.
assigned, &ubject to the feollowing conversion factors:
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(1) Where the applicant has received one
local award, but no national awards, a conversion factor cf 0.2
is assigned;

(ii) Where the applicant has received more
than one local award, but no national awards, a conversicn factor
of 0.6 is assigned; and

(1ii) Where the applicant has received both
lccal and naticnal awards, a conversion factor of 1.0 is
assigned, -

(B) Where the applicant has demonstrated a
history of restoration, development, or enhancement of wetlands
within five (5) vears of the date of SMA approval, a sub-criteria
constant of -200 is assigned, subject to the following conversion

factors: -

(i) Where the cumulative area of wetlands
which have been restored, developad, or enhanced is less than one
acre, a conversion factor of 0.2 is assigned;

(ii) Where the cumulative area of wetlands
which have been restored, developed, or enhanced 1s between one
and five acres, a conversion factor of C.6 is assigned; and

(iii) Where the cumulative area cf wetlands

which have been restored, developed, or enhanced is greater than
five acres, a conversion factor of 1.0 is assigned.
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(g} When the applicant believes that the per-acre amount of
the bond derived pursuant to this subsection is inappropriate,
the calculated .amount of the bond may be rebutted as fclliows:

(1) The applicant shall set forth in writing the
reasons why it is believed that the bond amount is inappropriate
to include a statement as to the amount which is believed to be
appropriate. e

(2) Upon receipt of the written rebuttal the Director
shall within fifteen (15) days hold an informal conference with
the applicant to hear arguments as to the rebutted bond amount.

(3) The Director shall issue a written decisiocn within
five (5) days following the informal conference setting forth a
final kond amcunt, ' '

(4) The applicant may file an appeal of the Director’s
decision in accordance with West Virginia Code 22&-5-21.

11.7 Environmental Security Account for Water Ouality. The

Director shall initiazte and complete, within no more than two
hundred forty days, a study of the desirability of establishing
an environmental security account for water guallity. In
performing the study, the Director shall make provisions for.
public input. ' = e

The study shall address the desirability of estabklishing an
environmental security account for water guality to include
whether or not such account should be reguired or elective, The
study shall include the folleowing:

(2) 2 screening process which will assist the Director and
the applicant in conducting an environmental audit of a proposed
mining operation in areas of the State which may have a potential
for producing acid mine drainage. )

{b) A process for predicting whether acid mine drainage
will ke produced from the proposed operation and if so, its rate
and duraticn.

{c) A method estimating the cost of installing, operating,
and maintaining a water treatment system for the treatment of
acid mine drainage from the proposed operation.

() A system to ensure that sufficient monies will be
placed in an escrow account which will provide sufficient
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financial assurance that treatment of acid mine drainage will be
accomplished and maintained as reguired by the Act and these
regulations. Default on the part of the coperator shall be
egquivalent to a ‘bond forfeiture and the operator shall be subject
to all the enforcement sanctions and penalties as if a bond
forfeiture had cccurred.

() In considering a system as provided in paragraph (4) of
this subsection, the Director shall establish procedures to
expend the necessary funds from the escrow account in the event
cf default by the cperator to comply with the Act and these
regulations. i )

(f) Fecllowing completion of the study, the Director may
propose, and after public comment, promulgate a rule in
accordance with the procedures set forth in Chapter 292 of the
Code to implement the envircnmental security acccunt for water
guality. The regulaticns will rot beccme effective until
approved by the Legislature.

(<) If statutecry changes are necessary to fully implement
an effective system for financial assuranges, the Director shall
so _inform the Legislature, and shall stay promulgation of the
regulaticons until the Legislature has had an opportunity to
consider the necessary statutory changes.

(h) Nothing in this subsection shall authorize in any way
the issuance of a permit in which acid mine drainage is
anticipated, and which would violatée applicable effluent
limitaticons or water quality standards without treatment.

11.8 Selective Husbandry Practices. The Director may
approve selective husbandry practices, excluding augmented
seeding, fertilization or irrigation, without extending the
period of bond liability if the permittee can demonstrate that
discontinuance cof such measures after the liebility periecd
expires will net reduce the,probablllty of permanent revegetatlon
success.. : N : -

Approved husbandry practices shall be limited to pest and
vermin control, pruning and any reseeding and/cr transplanting
specifically necessitated by such actions, but shall be normal
conservation practices within the regicn for unmined lands having
land uses similar te¢ the approved pestmining land use of the area
covered by the bond.
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28-2-12. Replacement, Release, and Ferfeiture of Bonds.

1i2.1 Replacement of Bonds. o

(a} The Director may approve the replacement of existing
bonds with other eguivalent bonds. —

(b} Existing pexfermamee-bonds shall not be released until
the permittee has submitted, and the Director has approved,
acceptable replacement—-perfermance bonds. Replacement of a
serformanse-bond pursuant to this section shall not constitute a
release of bond.

12.2 Regulirement to Release Fewfermanee—Bonds.

(a) In addition to the reguirements of Section 23 of the
Act, the following bond release procedures shall be observed:

(1) The permittee may file an application with the
Director for the release of all or part of a perfermanse-bond.
Applications may be filed only at times or during seasons
established by the Director which allow proper evaluaticon of the
completed reclamation operations. -

(2) A certification of publication of the
advertisement shall ke made a part of any bond release
application file. 1In addition to the regquirement of Section 23
of the_Act, the advertisement shall indicate the name c¢f the
permittee, the type of bond filed, the address of the nearest
regional office of the Division of Environmental Protecticn teo
which written comments or requests for public hearings and
informal ceonferences on the specific bond release may be
submitted, and the closing date for recelipt of comments or
requests., In addition, as part of any bond release applicaticn,
the applicant shall submit copies of letters which have been sent
to adjoining property owners, local governmental bodies, planning
agencies, sewage and water treatment authorities, and water
companies in the locality in which the surface coal mining and
reclamation cperation toock place, notifying them of the intenticn
to seek release from the bond.

(k) Inspection by the Director.
(1) Upon receipt of the bond release application, the
Director shall, within thirty (30) days, or as soon theresafter as

weather conditions permit, conduct an inspection and evaluation
of the reclamation work inveolved. The surface
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owner, agent, or lessee shall be given notice of such inspection
and may participate in making the bond release inspection.

(2} Within sixty (50) days from the filing of the kond
release applicaticn, if no public hearing is held, or within
thirty (30) days after a public hearing or infeormal conference
has been held, the Director shall notify in writing the
permittee, the surety or other persons with an interest in bond
collateral who have reguested notification, and the persons who
either filed objecticns in writing or okjectors who were a party
to the hearing proceedings, 1f any, of his decision tc release or
nct to release all or. part of the perfermarse-bond.

(¢) Except as provided in paragraphs (d) and (e) of this
subsecticn, the Director may release all or part of the bond for
the permit or increment thereof in accordance with the following
schedule 1f no viclations exist relative Lo the permitted site,
and if the reguirements of this subsection are met.

(1) After the operator completes the backfilling,
regrading (which may include the replacement of topsoil) and
drainage contrel of a bonded area in accordance with the Act,
these rulss and regulations, and the terms and conditions of the
permit to include the provisions of subsection 14.5 of these
regulations, Phase I reclamaticn shall ke considered complete,
and sixty (60) percent of the bond or ccllateral for the
arplicable area may be released.

(2) After revegetation has been established on the
regraded mined lands in accordance with the approved reclamation
plan, Phase II reclamation shall be considered complete and an
additiocnal twenty-five (28) percent of the original kond amount
may be released, provided that:

(A) ©HNot less than two years after the last -
augmented seeding, standards for revegetation success have been
met. - : :

(BY The lands are not contributing suspended
sclids to stream flow or runcff outside the permit area in excess
of the reguirements of the Act, these rules and regulations, and
the terms and conditicns of the NPDES permit.

(C}y With respect to prime farmland, soil.
productivity has been returned to the level of viezld as regquired .
by the Act, these rules and regulations, and the terms and
conditions cf the permit.
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(D) The provisicns of a plan approved by the
Director for the sound future management of any permanent
impoundment by the permittee cor landowner have been implemented.

(E) The amount cf the remaining bond shall be
sufficient to cover the estimated cost of reestablishing
vegetation and maintaining permanent drainage control structures.

(3) Upecn successful completion of the reclamation
regquirements of the Act, these rules and regulations, and the
terms and conditions of the permit, Phase III reclamation shall
be. considered completed and the Director may release the
remaining bond(s).

(d) Notwithstanding any other provisicns cf the Act and
this subgection, the Director may nct release any portion of the
bond posted in accordance with subsection 11.5 of these
regulations until all coal extracticon cperaticns are completed
and the entire disturbed area has been completely backfilled and
regraded. ) ) ’ ' ;

(e) Notwithstanding any other provisicns of this section or
these regulations, nc bond release or raduction will be granted
if, at the time, water discharged from or affected by the
cperation requires chemical treatment in order to comply with
applicable effluent limitations or water quality standards as set
forth in paragraph (b}, subsection 14.5 of these regulaticns.

(f) If the Director disapproves the application fcor release
of the bond or portion thereof, he shall notify the permittee,
the surety, and any person with an interest in collateral, in
writing, stating the reasons for disapproval and recommending
corrective actions necessary to secure the release and allowing
an opportunity for a public hearing.

(g) Any person with a valid legal interest which might be
adversely affected by release of the bond, or the responsible
officer or head of any Federal, State, or local governmental
agency which has jurisdiction by law or speclal expertise with
respect toc any environmental, social, or economic impact involved
in the operation or which is authorized to develop and enforce
environmental standards with respect to such operations, shall
have the right toc file written objecticns te the proposed release
of bond with the Commission within thirty (30) days after the
last publication of the notice reguired by paragraph (a) (2),
subsection 12.2 of this secticn. If written objections are filed
and a hearing is requested, the Director shall inform all the
interested parties of the time and place of the hearing, and
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shall hold a public hearing, or informal conference, within

thirty (30) days after receipt of the request for the hearing.

The date, time, and locaticn of the pubklic hearing, or informal
conference, shall be advertised by the Director in a newspaper of
general circulation in the locality for two (2) consecutive o
weeks. The public hearing, or informal conference, shall be held

in the locality of the surface coal mining operation from which

bond release 1s sought.

(h} Without prejudice to the right of an objector or the
applicant, and when all parties agree, the Director may hold an
informal confefence in lieu of a public hearing to resolve such
written obkjecticons. TUnless waived by all parties, the Director - -
shall make a record of the informal conference which shall be o
accessible to_all parties. The Director shall also furnish all
parties. of the informal conference with written findings based on
the informal cériference, and the reasons for said findings.

12.2 Bond adijustments.

(a)  Where the permittee demonstrates, con the basis of a
sworn statement and a progress map, that a portion of the permit
area will remain undisturbed cor has been overbended in accordance
with paragraph (a) of subsecticn 3-283.29 of these regulations,
the Director may adjust the amount of the bond corresponding to
the nunber of undisturbed or overbonded acres, provided that a
minimum <of S10,000.0C bond remalns for the disturbed poriion of
the permit. Prior to a decision on the request for »ond
adjustment, the Director shall notify the surety, and any person
with a property interest in collateral who has requested
notificaticn, of receipt of the regquest for adjustment tc the
bond amount. Within thirty (30) days, the Director shall make a
decision on the request. If tThe reguest iz denied, the Director
shall provide the permittee with an cpportunity for an informal.
conference on the decision.

(b) Upon receipt of a permit revisicn, the Director may
review the bond adeguacy and if necessary may recguire an increase
in the amount of the bond.

(c) The provisions of this subsection are not subject to
the provisicons of subsection 12.2.

12.4 Forfeiture of Bonds.

(a) If an coperator refuses or is unable to conduct
reclamation of an unabated violation, if the terms of the permit
are not met, or 1f the operator defaults on the conditions under
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which the bond was accepted, the Director shall take the
following action to forfeit all of the bond:

(1) Send written notification by certified mail,
return receipt requested, to thz permittee and the surety on the
kond, if any, informing them of the decision to forfelt the
bond, including the reasons for the forfeiture and the amount to
be forfeited. Bond liability shall extend to the entire permit
area. : C SI : - i -

(2) Advise the permittee and surety, if applicable, of
the conditicns under which forfeiture may be avoided. Such
conditions may include, but are not limited to:

(4) Agreement by tThe permittee or another party
to perform reclamation cperations in accerdance with a compliance
schedule which meets the conditicns of the permit, the
reclamation plan, and the regulatory program and a demonstration
that such party has the ability to satisfy the conditions; or.

{BY The Directeor may allow a surety to complete
the reclamation plan, or the portion of the reclamaticn plan
applicable to the bonded phase or increment, if the surety
demonstrates the ability to complete the reclamaticn in
accordance with the approved reclamation plan. No surety
liability shall be released until successful completion of all
reclamaticn under.the terms of the permit and in accordance with
the Act and these regulations to include the revegetaticn
liability periocd.

() In the event forfeiture of the bond is required by this
Section, the Director shall.proceed to collect the forfeiture . .
amount as provided for in subsection (b)), Secticn 17 of the Act.
Where the bond is forfeited, the proceeds shall be used by the
Director-to accomplish completion of reclamation including the
regquirements of Section 23 c¢f the Act, this subsection, and
subsection 12.5 of these regulations governing water guality.

{c) After the notice of forfeiture has besen served, the
Director shall in a timely manner, but not later than one hundred
eighty (180) days after such notice, initiate reclamaticn
operations to reclaim the site_in accordance with the approved
reclamation plan or modification thereof, including acticn to
remedlate any acid mine drainage from the site. The Director
shall take the most effective acticns peossible to remediate acid
mine drainage, including chemical treatment where appropriate,
with the resources available. :
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(d} Where the proceeds of bond forfelture are less than the
actual cost of reclamation, the Director shall make expenditures
from the special reclamation fund to conplete reclamation. The
Director shall take the most effective actions possible to
remediate acid mine drainage, including chemical treatment where
appropriate,- with the resources available.

() The operator, permittee, or other responsible party
shall be liakle for all costs in excess of the amcunt forfeited.
The Director may ccmmence ¢ivil, criminal or cother appropriate
action to collect such costs.

12.5 Water Cuality Erhancement.

(a) In accordance with subsection (g}, Secticn 11 of the
Act, the Director shall establish an inventery of all sites where
bonds have been forfeited. Such inventory shall include data

ralating to the gquality and quantity of water being discharged
from the forfeited sites. .

(k) The Director shall sstablish a priority listing of such
sites based upon the severity of the discharges, the quality of_
the receiving stream, =2ffects on downstream water users, and
other factors determined to affect the priority ranking.

(c) Until the Legislature implements necessary adjustments
or-supplements to the special reclamation fund as set forth in
raragraph {(e) of this subsection, the Director shall select from
the priority listing such sites for the application of
amellioration techniques to achieve water guality enhancement and
toe minimize long-term disturbance te¢ the hydrolegic balance,

(d) In selecting such sites for water guality improvement
projects, the Director shall determine the appropriate treatment
techniques to be applied to the site. The selecticn process
shall take intc consideraticon the relative benefits and costs of
the projects. Expenditures from the special reclamaticon fund for
water guality enhancement projects shall not exceed twenty-five
percent (25%) of the funds gross annual revehue as provided in
subsection (g), Section 11 of the Act.

(e) ©n or before the thirty-first day of December, one
thousand nine hundred ninety three, the Director shall submit to
the Leglslature a detailed report and inventory, which includes -
but is not limited to dates of mining and abandonment, with all
supporting data ¢én acid mine drainage bond forfeiture sites. .
Acid mine drainage bond forfeiture sites means all surface coal
mining operations which have had theilr reclamation bonds

183




Title 38
CSR 2
Secticn 12

forfeited, which were not bonded but have keen abandoned after
the third day of Zugust, one thousand nine hundred and seventy-
seven, or which have a significant likelihood of bond forfeiture
which are producing mine drainage which violates effluent
limitations or applicable water guality standards. The report
and inventory shall contain cost estimates of the long-term
chemical treatment of drainage from each site to meet wvarious
standards to include all effluent llmltatlons and appllcable
water guality stahdards.

The report and inventory shall ceontain proposals for
supplementing and adjusting the special reclamation fund to
assure that the fund is adequate to pay for the long-term
treatment of acid mine drainage from all acid mine drainage bond
forfeiture sites so that the discharges from these sites meet the
effluent limitations set forth at 40 CFR, part 434, of Federal
Regulations fof c¢oal mining operations and applicakle water
gquality standards. The repeort shall contain a reccommendation
from the Director on which proposal he belisves will best insure
that the acid mine dralnage from bond forfelture sites is
effectively addressed.
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38=-2-13. Fegquirements of a Notice of Intent to Prospect.

13.1 Notice of Intent to Prospect Without Land Disturbance.
Where prospecting operations are proposed without surface
disturbance and without appreciable impacts on land, air, water,
or other environmental resources, the reguirements of this
section and the bending reguirements in Section 7 of the Act may
be waived by the Director subject to the following:

(a) At least fifteen (15) days prior to commencement of any
prospecting activities, the operator shall file with the Director
a written notice cf intent to prospect, which notice will include
a description of the activities tc be conducted and a USGS
topographic map showing the area toc be prospected.

(b) The Directecr may approve the notice of intent subject
o the findings Treguired in paragraph (b) of subsection 13.4 of -
this section.

13.2_ Notice of Intent to Prospect = tweo hundred fifty (250}
tons or less. Any perscn whe intends to commercially sell or use
coal extracted pursuant to this subsection in any gquantity for
reasons other than test purposes shall first cbtain a surface
mining permit. In addition to the reguirements of Section 7 of
the Act, all prospecting operations shall be subject to the
requirements of this subsectiocn.

(a} Application. The Notice of Intent shall be filed in
triplicate, in clasp-type binders, on forms prescribed by the
Director, and shall contain the following information:

(1) The name, street address or route number, and
telephone nunmber of the operator;

(2) Indicate 1f the operator is a corporation,
partnership, or individual;

{3) The name, address, and telephone number of the
person who will have responsibility for conducting prospecting;

(4) The name and address of all owners of surface land
and mineral rights;

(5) The lccation of the operatlon (county, magisterial
district and nearest post office);

(6} The anticipated date of commencement and
completion of operations;
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(7} Indicate whether or not the operator or any
perscn, partnership, or corporation asscciated with the operator
has on file, or has ever had con file, in the State of West -
Virginia a prospect permit and bond or an intent to prospect. If
g, list all prospect permits and Notices of Intent to Prospect,
together with an indication of their current reclamation status;

(8) The operator’s socurce of legal right to enter and
conduct operations; :

(9) The notarized signature of a principal cfficer of
the cperator affixed tc a statement declaring that the
information contained in the Notice is true and correct to the
best of his knowledge;

(10) The names, address, and telephone numker cf the
applicant’s representative who will have on-site respeonsibility
for conducting the opsration;

(11) A narrative description of the proposed operation
including an estimated timetable for conducting and completing
each phase of the operation to include reclamation;

(12) A description of how the applicant will conduct
prospecting operations so as to protect habitats of unique or
unusually high value for fish, wildlife, and other related
environmental values and critical habitats of threatened or
endangeréd szpecies ldentified pursuant to the Endangered Species
Act of 1973 (16 U.S.C. 1531 et seqg); and

(13) A description of cultural or historical resources
listed or known tc be eligible for listing on the National
Register: of historic places and all known archaeclogical sites
located within the proposed prospecting area.

(b) Reclamation Plan. A reclamation plan which includes
the followings: - o

(1) The method of prospecting;

(2) The method for controlling runcoff and
sedimentaticn;

{3) The method of regrading;

(4 A plan for revegetatiocn;
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(5) The method for sealing, casing or otherwise
managing prospecting hecles, bore holes, wells or other exposed
underground obenings ¢reated during the prospecting; and

(6) The method of constructing and/or utilizing roads.

{cy Maps. A map showing topographic features, streams,
hodies of water, ‘manmade structures, utility lines, ete.
egquivalent to that of a United States geological survey
topographic guadrangle map (scale 1" = 2,0007). The following
additionral infeormation shall also be shown:

(1) The surface and mineral cowners of the tract(s) and
property lines within the area to be prospected, including
occcupled dwellings net otherwise shewn on the map;

(2) The guadrangle title with a north arrow;

(3) Clearly indicate the name(s) <of the receiving
stream(s) ;

(4) Show by proper markings the approximate location
of the cropline(s) and name of the seam(s);

(5) Show the area(s) to be disturbed and the
approximate location of excavations, ftrenchez, drill holes,
proposed and existing roads, and list the number of disturbed
acres and;

(6} Show the location of critical habitats of any
threatened or endangered species 1dent1fled w1th1n the proposed
prospecting area.

13.3 HNotice of Intent to Prospect - Greater than two
hundred fift 250) Tons. Any person who intends to commerclally
sell Or use Coal extracted pursuant to this subsection in any
guantity for reasons other than test purposes shall first obtain
a surface mining permit. If prospecting will remove more than
250 tons of coal, the Notice of Intent to Prospect shall include,
in addition to the reguirements of subsection 13.2 of this
Section, the following:

(a) The applicant shall prepare a narrative discussion of a
feasibility study for the site, including the specific reasons
for extraction of the amount of tonnage for which permission is
requested. The narrative shall be of sufficient detail to enable
the Director to make a determination that the propesed extraction
and sale of the coal is incidental .to testing of the ccal to
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determine if it is of a mineable and merchandisable quality, so
as to make it possible to conduct surface mining and reclamation
operations on the site for which a permit application can be
submitted at a later date. The narrative shall explain in detail
why other means cof prespecting/exploraticon, such as core
driliing, involving extraction of less than 250 ftons of coal, are
not adeguate to determine the guality of the ccal and the
feasibility of future surface mining and reclamation operations
cn the site. Form, generic or general statements by the
applicant of a need for guality testing of more than 250 tons
shall not be adegquate grounds for the Directer’s approval of
remcval of greater than 250 tons. The narrative shall contain at
a minimum:

(1) A demconstration that the amcunt of coal to be
removed under the notice of intent to prospect application is not
the teotal reserve of ceal but is a random sanmpling of a larger
reserve. ) - -

(2) Demonstrates that the coal testing is necessary
for the development of_a surface coal mining and reclamation
operaticn for which a surface coal mining operaticn permit
applicaticn is to be subkmitted in the near future, and that the
proposed commercial use or sale of coal extracted during
prospecting operations is solely for the purpose of testing the
coal.

(3) 2 demonstration that the applicaticon is for
prospecting and is not surface mining or an "“early start-up" for
a surface mining operation.

(4) A statement that reclamation will be ccupleted
within three (2) months of initial disturbance of sach site te be
disturbed under the notice of intent to prospect.

(5) A description of any endangered or threatened.
species identified within the prospecting area.

(6) The location of cultural or historical resources
listed or known to be eligible for listing on the National
Register of histeric places and all known archaeological sites
located within the proposed prospecting area.

(7) Any other informaticn required by the Director
ragarding known or unkncwn historic or archaeclogical resources,

(8) 24 narrative description of the methods and
equipment to be used to conduct prospecting and recilamation.
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(b) The name of the company that will receive the tonnage
for test burning or other testing purposes and further identify
with specificity the precise tests that will be cecnducted on the
coal and the location ¢f the test site. Furthermcre, the
applicant shall state that the testing proposed in the
application has already been agreed to by the applicant and the
company that will receive the coal.

(c¢) The intended end user and/or agent or broker shall
provide a statement to be made a part of the application which
will set forth the specific reasons for the test, including why
the coal may be so different from the intended user’s cther coal
supplies as to require testing; the amount of coal necessary for
the test and why a lesser amount is not sufficient; and a
description of the specific tests that will be conducted.

{d) A map which contains all information required 1in
subsection 13.1 of this section and which additionally shows the
location <f critical habitats of threatened or endangered species
identified within the proposed prospecting area.

(e} A copy of a legal notice te be published in a newspaper
of- §eneral circulation in the county where prospecting will
occur. The ad shall cohtain the following:

(1} The name and business address of the operator;

(2} The date the application was filed and the date of-
close of a pubBlic comment period which date shall ngt be less
than fifteen (15) days after the date of publication;

(3) The address of the office of the Divisicn of
Environmental Protection where any person whose interest is or
may be adversely affected shall have the right to submit written
comments; e -

(4) A description of the general area where
prospecting will occur; i '

(5) A statement that an excess of itwo hundred fifty
(250) tons of coal will be removed;

}  The purpeose for remeving more than two hundred
tons; and '

(6
fifty (250)

{(7) An estimate of the total tonnage tc be removed.
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13.4 Approval of Notice of Intent to Prospect - Greater
than two hundred fiftv (250) Tons.

(a) The Director shall act upcn an administratively
complete applicaticn for a prospecting approval and any written
comments within a reasonable pericd of time, but in no event
shall action be taXen prior to the clese of the public comment
pericd. :

(b) The Director shall approve a complete and accurate
application for a prospecting approval filed in accordance with
this section if he finds, in writing, that the applicant has
demonstrated that the prospecting and reclamation operation
described in the applicaticn will:

(1) Be conducted in accordance with this section, and
other applicable provisions of these regulaticns, the Act, and
the application; '

(2) Not jeopardize the continued existence of an
endangered or threatened species listed pursuant to Section 4 of
the Endangered Speciess Act of 1973 ({16 U.S.C. 1533) or result in
the destruction or adverse mcdification of critical habitat of
those species; and

(3) Not adversely affect any cultural or histeorical
resources listed on the National Register of Historic Places,
pursuant tc the National Historic Preservation Act, as amended
{16 U.S.C. Sec. 470 et seqg., 1976, Supp V), unless the proposed
prospecting has been approved by both the Director and the agency
with Jjurisdiction over such matters.

(c) Terms of approval issued by the Director shall contain
conditions necessary to ensure that the prospecting and
reclamation cperaticns will be conducted in compliance with these
regulations, the Act and the application.

(d) The Director shall notify the applicani, the
appropriate local government officials, and other commentors on
the application, in writing, of his decision on the application.
If the applicaticn is disapproved, the notice to the applicant
shall include a statement of the reason for disapproval. Public
notice of the decisicn on each application shall ke posted by the
Director at the nearest Division of Envirconmental Protection
office in the vicinity of the proposed prospecting operations.

(e) Any person having an interest which is or may be
adversely affected by a decision of the Director pursuant to
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paragraph (d) of this subsection shall have the opportunity for
administrative and judicial review.

(f} The Director shall not approve the extraction of more
than 25C teonsg for any reason other than that the coal will bhe
tested for gquality and combustiblilitzy. L

(g) The Director shall menitor the cperation of each and
every prospecting approval granted for total compliance with the
provisions of the Act, these rules and regulations, and the terms
and conditions of the approval application.

(h) The operator shall submit a sworn statement to the
local 'surface mining reclamation inspector prior te the
completion of coal remdval which will verify that the cecal was
used .for the purpose for which the notice of intent to prospect
was originally granted. _ ] }

(i) If the Director determines that, or suspects on the
basis of information made available to him that, a prospecting
operation is not being conducted in the precise manner set forth
in the notice of intent to prospect.and/or the accompanying
narrative, the Director shall take Immediate steps to compel
compliance or to establish that violations have occurred. Such
steps may include, but would not be limited to, checking weight
tickets and the inspection of end-user records.

13.5 Perfecrmance Standards.

(a) This subsectiocn establishes minimum performance
standards applicable to prospecting operations prcovided that upon
an affirmative demonstraticon that drilling operations that do not
substantially disturk the land and are to ke conducted solely for
establishing property values for purposes of taxation cor highway
constructicon purposes, such drilling shall be exempted from this
section. The commercial sale or use of coal extracted under an
approval pursuant to subsection 13.1 or 13.2 of this section
except for test purposes as provided therein 1s prohibited.

————— tby--FPrespecting-Readss

—————————— t3¥y-——Ati-reads-shali-be-gtilired-er-constryeted-in-a
manner-that-wili-contrel-er-pravent-asresion-and-siitatien-or
camage-to-£figh-ar-witdtife-cr~theirx-hakitakt-or-pubklic-er-v=ivate
Erepereys

—————————— {2¥--A2i-roads-must-ke-reclaimed-or-rehabiltitated~to-a
condition-eguat-to-or-betkter-than-their-preprospecting-cenditions
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Where-a-read-wiiti-permarentiv-remairn-after-prospeecting
aeEivitiesr—the-conatructienr-maintenance—and-stakitizatien-shaii
be-governed-by-Secktion-4-of-these-»aieg-and-regutations<

---------- £3y--Fehieutar-travel-en-othew-than-eatakiished-graded
grd-surfaced-reada-shalti-bke-timited-by~tha-persen—-vho-conducts
preospecting-te-that-abselutely-necessary-to-conduet—the
proapectingr--Fravei-shali-ba-confined-to-graded-and-zuraced
reads-during-perieds-when-excessive-eresieny—danage-to-vegetatien
er~rutting-ef-the-and-surface-coenid-reantss

fer(lb) Blasting. Blasting is prochibited on prospecting
cperations unless otherwise approved by the Director. Any
blasting approved must be conducted in accordance with Section 6
of these regulaticns.

£a¥(c) Drainage. &all disturbkances created by prospecting
operations shall ke conducted in such a manner as to prevent or
contrcl erogion, siltation, pocllution of water, and to minimize
disturbance to the prevailing hydrologic balance. Such
operations shall be exenmpt from specific design and construction
criteria for sediment control structures only 1if stakilization to
control erosion is achisved through alternative measures. Any
operation which will substantially disturb the natural land
surface shall be required by the Director to install drainage
control structures in accordance with Section 5 of these
regulations.

fey{d) All prospecting operations carried out in steep
slope conditions shall be conducted in a manner consistent with
the steep slope regquirements provided for in subsection (d) of
Section %213 of the Act and subsection 14.8 of these regulations.

t£€¥ (e} ' The Director may limit prospecting operations from
encroaching nearer than one hundred feet (100/) of a perennial or
intermittent stream, provided that rcads cr access ways may be
located within one hundred feet (1007) of an intermittent or
perennial stream. Reads shall nct be constructed up a stream bed
or drainage channel. or in c¢lese proximity to such channel so as
to significantly alter the normal flow of water.

ey (f) Zach prospecting hole, borehole, well or other
exposed underground opening created during prospecting shall be
cased, sealed, or otherwise managed to prevent acid or toxic
drainage from entering ground or surface water, or substantial
degradation of grcund water guality or guantity. All such holes
or openings shall be sealed, plugged, or ctherwise managed to
insure the safety cof people, livestcck, fish and wildlife,
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machinery, etc during prospecting. When ne longer needed, such
holes or openings shall be permanently closed.

Ry () 211 toxic or acid-forming materials encountered
while prospecting shall be handled in accordance with the
requirements of subsections 14.5 and 14.6 of these regulations.

£3+r(h) A1l facilities and eguipment shall be remcved from
the prospecting area when they are no longer needed.

+3¥ (i) Topsoil shall be removed, stored and redistributed
on disturked areas as necessary to assure successful :
revegetation.

k¥ (i) All areas disturbed during prospecting operations
shall be regraded to approxXimate original contour within three
menths of initial disturbance unless reclamation has been waived
pursuant to receipt of an appropriate surface mine application
number (SMA); provided, that reclamaticn cannot be delaved more
than ¢ne (1) vear from receipt of a surface mine application
number. : : . -

£33 (k) A1l disturbed areas must be revegetated in a
manner censistent with Section 9 of these regulations.

fmyr(l) The operation shall ke conducted so as tc¢ provide
protection of endangered and threatened species and their
critical habitats as determined by the Endangered Spescies Act of
1973 (16 U.S.C. 1531, et seq.) or habitats of unigue or unusual
high value for fish or wildlife.

12.6 Prospecting Roads.

(a) Fach prospecting road shall be located, designed,
constructed, reconstructed, used, maintained, and reclaimed so as

(1) Control or prevent erosion, siltation and the air
ollution attendant to erosicn, including road dust as well as

dust cdcurring on other exposed surfaces, by measures such as
vegetating, watering, using chemicals or other dust suppressants,

or otherwise stabilizing all exposed surfaces in accordance with
current, prudent engineering practices;:

{2) Centrol or prevent damage to fish, wildlife, ox

their habitat and related envi¥dnmental values;
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(3)  Control or prevent additional contributions of
suspended solids to stream flow or runoff outside the permit

areajy

(4) Neither cause nor contribute to, directly or
indirectly, the violation of State or Federal water guality
standards applicable to receiving waters;

(5) Refrain from seriously altering the normal flow of
water in streambeds or drainage channels:

{6) Prevent or control damage to public or private
propertyv, including the prevention or mitigation of adverss
effects on lands within the boundaries of units of the National
Park System, the National Wilidlife Refuge Svstem, the National
Svstem of Trails, the National Wilderness Preservation Svstem,
the Wild and Scenic Rivers Svstem, including designated study

rivers, and National Recreation Areas designated by Act of

Congress;: and 3 -

(7) Prevent the use of acid and toxic-ferming
substances in road surfacing.

To ensurs envirormental protection apprepriate for

their planned duration and use, including consideration of the
tvpe and size of eguipment used, the design and construction or _
reconstruction of prospecting roads shall incorporate appropriate
limits for grade, width, surface materials, surfaceée drainage
control, culvert placement, and culvert size, in accordance with

current, prudent engineering practices, and any design criteria
established bv the Director.

(c) No part cf any prospecting rcad shall be located in the
channel of an intermittent or perennial stream unless
specifically approved by the Director in accerdance with the

licable provisions of paragraph (b} of subsection 4.2 of these
rules. Rcads shall be located to rMinimize downstream
sedimentaticn and flooding.

(dY A prospecting road shall be maintained to meet the

performance standards of this subsection and anv additicnal
criteria specified by the Director.

such as a flood or earthguake; shall be repaired as soon as is

practicable after the damage has occurred.
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{f) Reclamation. A prospecting road not to be retained

under an_approved postmining land use shall be reclaimed in

accordance with the approved reclamation plan as soon as

practicable after it is no longer need for prospecting

operations. This reclamation shall include:

{1 Closing the road to traffic:

{2} Removing all bridges and dulvertfs unless approved
as part of the postmining land use;

{3) Removing or otherwise disposing of road-surfacing
materials that are incompatible with the pestmining land use and
revegetation requirements. . -

{4 Reshaping cut and fill slopes as necessary to be
compatible with the postmining land use and to complement the
natural drainage pattern 6f the surrounding terrain;

5 Protecting the natural drainage patterns b
installing dikes or cross drains ag necessay

to control surface

runoff and ercosion; and

5 Scarifving and ripping the roadbed; replacin
topsoil or substitute material, and revegetating disturbed

surfaces in accordance w1th Sectlon 9 and Section 14.3 of these
rules. ) - :

*3+613.7 Expiration. A notice of intent to prospect shall
be-valid only for the. time peried indicated in the application,
which period shall not exceed two {(2) years. The Director may
approve an extension of the time period upon a reguest by the
cperator subkject to the reclamaticn reguirements of paragraph
(h), Section 7 of the Act_and this Section.

23+%13.8 Bond Release., The perfermance-bond or other
securities accompanying a nctice of intent shall be released upon
satisfactory regrading and establishment of a permanent
vegetative cover. All applications for bond release shall be
accompanied by a final map showing the total disturbed area of -
the prospecting operation.

+5+813.9 Notice on Site. All operators conducting
prrospecting activities shall, while in the prospecting areas,
have in their possessicn, a copy of the written approval of
notice of ‘intent for such activities 1ssued by or submltted to
the Director. . :
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$3+913.10 Public Records. 211 information submitted to the
Division of Environmental Protection as a part of the notice of
intent to prospect, as required in the Act and this section,
shall ke made availabkle for public inspection and copying at the
nearest Division of Environmental Protection office; provided,
that information submitted to the Director pursuant te this
subsecticn which contains trade secrets or privileged commercial
or financial information which relates to the competitive rights
of the person filing such information or other perscons who may be
affected, is certified information and shall not be available for
puklic examination.

+3-3813,11 Landsg Unsuitable Designatiocn.
Notwithstanding any cther provision of this secticn, any person

whe proposes to conduct prospecting operations on lands which
have been designated as unsuitable for surface mining pursuant to
Section 22 of the Act, shall prepare and file a notice of intent
in accordance with subsectiocn 13.3 cf this Secticn. Approval of
the notice of intent shall be in acccocrdance with subsection 13.4
cof this Section. - - :

194




Title 38
Series 2
Section 14

38=-2-14. Performance Standards. In addition tc the reguirements
of the Act, the fcolleoewing performance standards shall be -
applicable to both surface and underground mining operations.

14,1 Signs and Markers. Signs and markers as required in
this subsection shall be erected and maintained throughout the
life ©f the permit or term of the specified activities for which
they are.intended. ' ' o

{a) Permanent Monument. 2 permanent monument shall be
posted at primary points of ingress and egress on the permit area
from public roads and highways. The monument shall consist of a
sign constructed of wood, metal or other suitable material

measuring twe feet by three feet (2’ x 2’) and mounted on a two-
inch (2"} diameter pipe driven three feet (3Y) into the ground
with four feét (47’) exposed. Any suitable substitute may be

approved. The sign shall ¢learly indicate the company name,
permit number, business address and telephone number.

(b) Perimeter Marker. Prior to .initial disturbance,
suitable markers macde of durable material shall be established to
permanently mark the perimeter of the area under permit. The
assigned permit number shall be .affixed to the permanent
perimeter marker. Other markers may be used to delineate the
boundaries of the proposed permit area.

(cy Buffer Zone Markers. Appropriate markers will be
established along a buffer zone. Markers shall consist of metal
or wooden stakes or other suitable devices or methods.

(d) Topscil Markers. When topsecil or topsoll substitute
material is segregated and stockpiled, the stockplled material
shall be marked. Markers shail remain in place until the
materials are removed. o ' '

(e) Blasting Signs. If blasting is necessary to conduct
surface mihing operations, the following signs and markers shall
be required:

(1) Warning signs shall ke conspicuously displayved at’
all apprcaches to the bklasting site, along haulageways and access
roads to the mining operation and at all entrances to the permit
areav The sign shall at a minimum be two feet by three feet (27 =
37) reading "WARNING! Explosives in Use" and explaining the
blasting warning and the all clear signals and the marking of
blasting areas and charged holes; and
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(2) Where blasting operaticns will be conducted within
one hundred (10C) feet of the ocutside right-of-way of a public
road, signs reading "Blasting Area", shall be conspicuously
placed along the perimeter of the blasting area.

14.2 Casing and sealing of holes and exposed underground
opanings. ] : : - _

(a) Ceneral reguirements. Each prospecting hole, other
drillhole or borehole, shaft, well, or other exposed underground
opening shall be cased, lined, sealed or otherwise managed as
approved by the Director to prevent acid or other toxic dralnage
from entering ground and surfaceé waters, to minimize disturbance
to the prevaliling hydrologic balance and to ensure the safety of
people, livestock, fish and wildlife, and machinery in the permit
and adjacent area. Fach prospecting hole, drill hole cr borehole
well or opening that is uncovered or exposed by mining activities
within the permit area shall be permanently closed, unless
approved for water monitoring or otherwise managed in a manner
approved by the Director. However, at the time of final release
of bond, exploratory or moénitoring wells must either be sealed in
a safe and environmentally sound manner or with the prior
approval ¢f the Director, be transferred to another party for
further use. The conditions of the transfer shall comply with
State and leccal laws, regulations, and other requirements.

(k) Temporary seals:

(1) Each mine entry which 1s temporarily inactive, but
has a further projected useful service under the approved permit,
shall be protected by barricades or other covering devices,
fenced, and posted with signs, to prevent access into the entry
and to identify the hazardeus nature of the opening. These
devices shall be periodically inspected and maintained in good
operatlng condition by the perscn whe conducts the underground
mining activities. : —.

{(2) Each preospecting hele, cother drill hele or
pboreheole, shaft, well, and other exposed underground opening
which has besen identified in the approved permit for use to
return underground development waste, coal processing waste or
water teo underground werkings, or to be used to monitor ground
water: cenditions, shall be temporarily sealed until actual use
and protected during use by fences, barricades, or cther
protective devices. -

(¢} Permanent seals. When no longer needed for monitoring
or- other use approved by the Director upon a finding of no
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adverse environmental cr health and safety effects, each shaft,
drift, adit, tunnel, prospecting hole, enti¥yway or other opening
tc the surface from undergrcound shall be capped, sealed,
backfilled, or ctherwise properly managed in accordance with
paragraph (a) of this subsecticn and in accordance with MSHA
regulations at 30 CFR 75.1711. Permanent clcsure measures shall
pe designed to. prevent access to the mine workings by people,
livestock, fish and wildlife, machinery and to keep acid or other
toxic drainage from entering ground cor surface waters.

14.3 Topsoil. _ : o

(a) Removal. Prior to disturbance of an area, topscil
shall be removed from the area to be disturked in a separate
laver  and 1if not immediately redistributed, it shall be
segregated and stockpiled in a separate stable location as
specified in the preplan. Stockpiled topsoil shall remain in
place until used for redistribution unless otherwise approved by
the Director. Stockpiled topsoil shall be protected from
excessive compaction. Where the removal of vegetative material,
topsoil or other materials may result in erosion, the Diresctor
may limit the size of the area from which these materials are
removed at any cne time.

(b)) Redistribution. Prior to redistribution of topsoil,
the regraded land shall be treated, if necessary, to reduce the
potential for slippage of the redistributed materiazl and/or to
enhance root penetraticn. Tepscill and other materials shall be
redistributed in a manner that prevents excess compaction and
that achieves an approximate uniform, stable thickness,
consistent with the approved postmining land uses, contours, soil
density, and surface water drainage system. Immediately after
redistribution all topsocil areas shall ke protected from wind and
water ercsion. . :

{(c) Tcp Soil Substitutes. Any substitute material used for
topsolling must be capable of supporting and maintaining the
approved postmining land use. This determination of capability
shall be based on the results of appropriate chemical and
vhysical analysis of overburden and topsocil. These analyses
shall include at a minimum depth, thickness, and areal extent of
the substitute structure or seoll horizon, pH, texture class,
percent coarse fragments and nutrient content. A certificaticn
of analysis shall be made by a gualified laboratory stating that:

(1) The propesed substitute material is equally
suitable for sustaining vegetation as the existing topsoil;
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(2} The resulting scil medium is the best available in
the permit area to suppert vegetation; and

(3) The analyses were conducted. using standard testing
preocedures. ) - : -

(d) Soil Amendments. Nutrients and soil amendments in the
amcounts determined by soil tests shall be applied to the
redistributed surface s50il layer so that it supports the approved
postmining land use and meets the revegetation requirements of
Section ¢ of these regulations. These tests shall include
nutrient_analysis and lime requirement tests. Results of these
tests shall be_submitted fto the Director with the final planting
report as required by these regulations.

14.4 Diversions.

{a) Stream Channel Diversions. Stream channel diversions
and stream channels reclaimed after the removal of temporary
diversions, shall be designed and constructed S0 as to restore or
approximate_the premining characteristics of the original strean
channel, inciuding the natural riparian wvegetation, to promote
recovery and enhancement of the aguatic habitat. :

(k) Temporary Diversions. _Temporary diversions shall be
removed when they are no longer needed to achieve the purpese for
which they were approved as long as downstream facilities which
were being protected are medified cr removed.

(c) Reclamation of Diversicns. All ftenmporary diversions
shall be removed and reclaimed pricr to permit abandonment and
all permanent diversicns shall ceomply with the approved
reclamation plan and be rencvated if necessary pricr to
abandcnment. -

14.5 Hydrologic Balance. All surface mining and reclamation
activities shall be conducted to minimize the disturbance of the
hydroleogic balance within the permit and adjacent areas, to
prevent materilal damage te the hydrologic balance outside the
permit area, to assure the protection or replacement of water
supplies, an@ to suppdrt the approved post mining land use.

(a) Water Cuality Control. All water accumulatlon into the
pit shall ke rzmcved at least once in a. twenty-four (24) hour
pericd whenever water quallty or spoil stablllty may be adversely
affected.
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(b) Effluent Timitations. Discharge from areas disturbed by
surface mining shall not viclate effluent limitaticns or cause a
violation of applicable water guality standards. The monitoring
fregquency and effluerit limitations shall ke governed by the
standards set forth in an NPDES permit issued pursuant to Article

Zx11, Chapter 2622 of the Ccde, the Federal Water Peollution
Control Act as amended, 33 U.S.C. 1251 et. seg. and the rules and
regulations promulgated thereunder.

(c) Treatment Facilities. Adeguate facilities shall be
installed, operated and maintained using the best technology
currently available in accordance with the approved preplan to
treat any water discharged from the permit area sc that it
complies with the reguirements of paragraph (b) of this
subsection. Nonmechanical treatment systems may be utilized if
flow i1s infrequent or small and timely and consistent treatment
is assured.

{d) Breakthrough. Any surface breakthrough of water caused
by the opzratoer during the course of his operations shall be
sampled immediately and analyzed for ftotal iron, total suspended
solids and pE and 1f requested by the Director, any other
parameter which is characteristic.of the discharge. Such analysis
shall be made by a competent water analyst or chemist. The
original and at least ohe copy of such analysis shall ke retained
by the operator, and two (2) copies shall be submitted to the
Director. Sheould said aznalysis indicate the water guality to be
less than the applicable effluent limitations, seals shall be
immediately constructed. These seals shall:

(1) Prevent any alr from entering the underground mine
by way of the breakthrough;

(2) Prevent any air from entering the breakthrough
while allowing the water to flow from the breakthrough;

(3) Seal the breakthrough of water so that it cannot
flow. Such seals shall be constructed of stone, brick, block,
earth or-cther impervious materials which are acid resistant; or

(4) Alternate methods of handling discharges from
breakthrouchs may be employved where it can be estaklished that
applicable effluent limitations can be met.

{e) Discharges Into Underground Workings.

{1) ©n active underground mining operations, all
reasonable measures shall be taken to intercept all surface water
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by the use of diversions, culverts, drainage ditches or cther
approved methods to prevent water from entering the working area.
211 surface .drainage from the disturbed area must pass through a
sediment pond or series of sediment ponds so that discharges from
such areas will not cause a violation of water guality standards.

(2) Discharges into underground mine workings are
prohibited, nor shall water be discharged from one underground
working to another, unless the operator demonstrates to the
Director that such activities will: )

(2} ©Not cause, result in, or contribute to a
viclaticn of water guality standards and effluent limitations
toth on or outside the pernit area;

(B} ©Noct be discharged without MSHA approval;

(¢} Minimize disturbance to the hydrelegic
balance on the permit area and prevent material damage outside
the permit area; and

(D} Be discharged at specified rates as a
contreclied flow meeting applicable effluent limitations for pH
and total suspended soclids, except that the pH and total
suspended limitaticns may be exceeded if approved by the
Director, and is limited to:

(i) Coal preocessing waste;
(ii) Fly ash from a cocal-fired facllity;

(iii) 1Inert materials used for stabilizing
underground mines; - ' '

(iv) Underground nmine development wastes;

(v} 8ludge from an acid mine drainage
treatment facility or flue-gas desulfurization; or

{vi} Water.

(f) Co-mingling of Waters. Unless otherwise approved by
the Director, water from underground works shall not be co-
mingled with surface drainage. When separate treatment
facilities are used for discharges from underground works, they
shall be desmgned to adequately treat the ant1c1pated quantity
and guality of the raw discharge.
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(g) Gravity Flows. No perscn ghall locate openings for new
drift mines working in acid or iron producing ccal seams in such
a manner that the mine will have a gravity discharge. If there
will be a gravity discharge and the seam to be mined is listed in
subsection 2.4 of these regulations, site specific data must be
submitted demonstrating that this seam is not an acid or iron
preducing seam at this location.

(h) A waiver of water supply replacement granted by a
landowner as provided in subsection (b) of Section 24 of the Act
shall apply only to underground mining cperaticns, provided that
a waiver shall nct exempt any cperator from the responsibility of
maintaining water guality.

14.6 Acid Preducing and Toxic Materials.

(a) Acid and Texic Soiis. Drainage from acid-forming and
toxic-forming materials into ground and surface water shall be
avoided by identifying, burying, klending, segregating, and/or
treating spoil or other materials that will be toxic to
vegetation or that will adversely affect water quality. Such
materials shall be handled and treated in accordance with methods
set forth in the approved preplan within thirty (30) days after
initial exposure or a lesser periocd if regquired by the Director.

(b) Burving Acid and Texic Materials. Ac1d-formlng or
toxic-forming material shall nct ke buried or stecred in prox1m1ty
to a drainage cdurse or groundwater system.

(c) Treatment cof Toxic Material. All expecsed coal seans
remaining after mining and any acid-forming, toxic-forming, or
combustible materials ©r ‘any other waste materials shall be
covered with a minimum of four fe&t. (4’) cf nontoxic and
nencombustible material. Where necessary te protect against
upward migration of salts, expcsure by erosion, or to provide. —
adequate depth for plant growth, the Director shall spe01fy
thicker amounts of cover.

14.7 Monitoring Reguirements. .

(a) Surface Water. All surface water shall be sampled and
analyzed and otherwise monitored in accordance with the approved
surface water monitoring plan. Monitoring and analysis shall
occur at each monitoring site no less frequently than guarterly.
All measurements shall be submitted to the Director and all o N
violations cof applicakle effluent limitations shall ke reported
to the Director within five (5) days of receipt of analytical
results. The operator shall immediately implement remedial
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measures described in the hydrologic reclamation plan.
Moniteoring shall continue until bond release unless the operator
demonstrates that continued monitoring is unnecessary to achieve
the purpose of the meonitoring plan.

(b) Croundwater. Where adverse impacts toc a significant
groundwater resocurce are identified as provided in paragraph (h)
of subsection 3.22 of these regulaticns, the groundwater
resources shall be monitored in accecrdance with the groundwater
monitering plan. Monitoring and analysis shall occur no less _
frequently than gquarterly. All measurements shall be submitted
o the Directcr and all violations of standards established under
Section 24 of the Act shall be reported to the Director within
five (5) days cf recelipt of analytical resuits. The operator
shall immediately implement remedial measures described in the
hydrologic reclamation plan. Monitoring shall continue until
bond release unless the operator demonstrates that continued
monitoring is unnecessary to achieve the purposes of the
monitoring plan.

{c) Ground Water Monitoring Waivers. - If an applicant can
demonstrate by the use of the PHC determination and other
available base line hydrologic and geologic informaticn that a
particular water-bearing stratum in the proposed permit and
adjacent area is not one which serves or may potentially serve as
a significant aguifer or ensure the hydrologic balance within the
cumulative impact area, monitoring of the stratum may be waived
by the Director Waivers will be considered and granted
separately and exclu51vely for each individual water-bearing
stratum unless it is shown by the use of the PHC determination
and base line hydrologic and geologic information that all
individual water-bearing stratums of concern are hydraulically
interconnected and can be waived as a complete unit.

(d) Water Treatment. Where any discharge from the permit
area reguires treatment during the mining operation in order to
meet the applicable effluent limitations, water menitoring of
such discharges shall continue following grading approval. If it
is establishesd on the basis of such monitering that the
hydrologic balance is being preserved without treatment, the
treatment facilities may be removed. A cne (1) year hlstory of
meeting the applicable effliuent limitaticns shall be adequate to
establish that the hydrologic balance is being preserved.

(e) Monitering Eguipment. Monitoring eguipment located
both at the permit area and at cff-site areas shall be properly
installed, operated, and maintained during the reguired
menitoring pericd and removed when no longer reguired.
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14.8 Steep Slope Mining.

{a) Backfilling and Spoil Placement. In addition to other
applicable performance standards set forth in the Act and these
regulations, the follcocwing standards shall apply where the
natural slope of the land within the permit area exceeds an
average of twenty (20) degrees as measured from the horizontal.
These standards except the variance provisions cof subsection
14.12 shall also apply to slopes of lesser steepness where the
Director has determined, on the basis of solls, climates, method
of operation, geclogy, and cother site-specific characteristics,
that special measures are reguired tc protect the area below the
mlnlng operations from landslides cor other hazards. The
provisions of this section do net apply when mining is conducted
on a flat or gently rolllng terrain with an occasional steep
slope through which the mining proceeds and leaves a plain or.
predominantly flat area.

{1y Spoil, debris, or abandoned or disabled equipment
shall not be placed on the downslope except as provided in
subsection (d) of Section 213 of the Act. Excess spoil may be
placed in specified areas designed in the permlt application for
such placement if such placement is done in accordance with the
provisions cf subsection 14.14 of these regulatiocons. Nothlng in_
this section shall prohibit the placement of materials in
haulrcad or access road fills on slopes steeper than twenty (20)
degrees so long as the fills are constructed in accordance with
construction specifications set forth in subsecticn 14.14 of this
section. Casting of speoil from a higher seam to a lower seamn in
multiple seam operations may only occur where: the highwall of
the lower seam intersects the ocutcrecp of the upper seam; the
lowest seam is mined first cr in advance of the upper seams; and
minimum bench widths based on slcopes are established on the lower.
bench sufficient tc accommeodate both speil placement from the
upper seam and bench dralnage structures.

(2) The highwall shall be eliminated and the disturbed
area graded to the approximate original contour. = Spoil material
in excess of that reguired for the reconstruction of the
approximate original contour shall be permanently stored in areas
designated in the permit for such use and designed and
constructed in accordance with subsection 14.14 of this section.

(3) Land above the highwall shall not be disturbed
unless the disturbance is necessary to facilitate compliance with
the environmental protection standards of this section and
Section 12 and 14 of the Act. Standards to be considered which
justify such disturbance are the following:
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(A) Achieve the approximate original contour;

(B) Control erocsiocn, sedimentation, and water
runcff; .

(C) Provide access to the area above the highwall
for revegetation purpcses; or S

(D) Comply with safety standards.

(4 The material used to backfill and eliminate the
highwall shall be sufficiently compacted or otherwise .
mechanically stabilized so as to insure stability of the backfill
with a static safety factor of 1.2. .Placement of woody materials
in the £ill shall be prohibited unliess the Director first -
determines that the method of placement cf woody material will
noct deteriocrate the future stability of the backfilled area. The
operator shall at a minimum retain all overburden and spoil on
the so0lid porticon of the existing or new benches and bkackfill and
grade the area. to the most moderate slope possible.

(3) When mining through natural watercourses or when
water is to be directed across. or through the backfill, a
drainage channel, flumes, culvert, or freéench drain shall be
constructed across or through the backfill in order to insure
stability and to prevent erosion. Such drainage channels,
filumes, culvert or french drains shall be constructed of nontexic
durable rock, asphalt, pipe, concrete or other similar material.
Channels, flumes, culvert, and drains shall be constructed in
accordance with the appllcable criteria set forth in the

applicable reguirements of these regulations.

14.9 Auger Operations.

(a) Prohibition and Variance. Augering shall be prchibited
by the Director if it is determined that such operations pose a
potential hazard to the environment, to the public welfare and
safety, to water guality, or to structures or buildings as a
result of subsidence. .

(b)Y All auger holes, except as provided in paragraph (¢} of
this subsection, shall be: - . _

(1) Sealed within seventy-two (72) hours after coal
extraction with an impervious and noncombustible material, if the
holes are discharging water containing acid-or toxic- formlng
material. If sealing is not possible within seventy-two (72)
hours, the discharge shall be collectively treated commencing
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within seventy-two (72) hours after completion tc meet applicable
effluent limitations and water-gquality standards until the holes
are sealed; and o o

(2) Sealed with an impervious non-combustible
material, as contemporanecusly as practicable with the augering
operaticn, i1f the holes are not dlscharglng water containing
acid-or toxic-forming material.

{(c¢) Auger holes need not be sealed with an impervious
material so as to prevent drainage if the Director determines
that:

(1) The resulting impoundment of water may create a
hazard to the environment or pubklic health or safety, and

(2) The drainage from the auger holes will:

(A) Not pose a threat of pollution teo surface
water, and

(B) Comply with appllcable effluent limitations
and water quality standards.

(d} Spacing. Auger mining operations shall be conducted in
a manner which maximizes recoverability of mineral reserves
remaining after augering. The operator shall, at a minimum,

leave aresas of undisturbed coal to provide access for future
underground mining activities, unless it is established by the
cperator that the coal reserves have been depleted or are so
limited in thickness or extent that it would not be practicable
to attempt further recovery.

(e) Subsidence. Auger mining operations shall be conducted
in such a manner s¢ as tTao prevent or minimize subsidence and
where material damage occurs the operator shall correct such
damage in acceordance with the reguirements of paragraph (c)
subsectlion 16.2 cof these regulaticns.

(f) Previously Mined Arezs. Where auger mining operations
affect previously mined areas and the volume cf all reasonably
available spoil is demcnstrated in writing te the Director to ke
insufficient to completely kackfill the highwall, the highwall
shall be eliminated t¢c the maximum extent technlcally practical
in accerdance with the following criteria:

(1) The person who conducts the auger mining operation
shall demonstrate to the Director that the backfill, designed by
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a gqualified registered professional engineer, has a minimum
static safety factor for the stability of the kackfill of at
least 1.3. _

(2) All spoil generated by the auger mining operation
and any associated surface coal mining and reclamation cperation,
and any other reasonably available spoll, shall be used to
backfill the area. -Reasonably availakle spoil shall include
spoil génerated by the mining coperation and other spoil located
in the permit area that is accessible and available for use and
that when rehandled will not cause a hazard to the public safety
or significant damage to the environment. For this purpose, the .
permit area shall include spoil in the immediate vicinity of the
auger mining operation.

{(3) The coal seam mined shall ke covered with a
minimum of four (4) feet of nonacid, nontoxic-forming material
and the backfill graded to a slope which is compatible with the
approved postmining land use and which provides adegquate drainage
and long-term stability. R

(4) Any remnant of the highwall shall be stable and
not pose & hazard te the public health and safety or to the
environment.

(5} Spoil placed on the cutslope during previous
mining operations shall not be disturbed if such disturbances
will cause instability of the remaining speil or otherwise
increase the hazard to the public health and safety or to the
environment. -

(6} Auger holes shall not extend cleoser than five
hundred (500} feet teo any abandconed or active underground mine
workings except as approved in Section 14.13.

14.10. Mountaintecp Removal.

(a) Backfilling and Regrading In additicon to the other
performance standards set forth in these regulaticns, the
fellowing performance standards will apply where the mountaintop
remcval method of mining is used: : - _

(1) The final graded top plateau slopes on the mined
area  shall be less than five (5) horizental to one (1) vertical
so as to create a level plateau or gently rolling cenfiguration.
The ocutslopes of the plateau shall be nc steeper than two (2)
horizontal to one (1) vertical.
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(2) The resulting level or gently relling contour
shall be graded sc that water will drain inward from the outslope
except at specific points where it is released over the outslope
in constructed channels. Such channels shall be protected from
erosion and constructed in accordance with paragraph (c)
subsection 5.3 of these regulations.

14.11 Procedures to Obtain Inactive Status. B -

(a) A permittee may not cease mining and reclamation
operations fcr a perlod of thirty (30) ddys or more unless the
Director finds in writing that all the following requirements
have been fully satisfied:

(1) The site is in full compliance with all standards . .-
of the program and permit, including but not limited to
contemporanecus reclamation, no outstanding violations or
penalties exist, and adequate picterial and narrative descripticn
of site,conditions to date has been placed in the file;

(2) Where the permit involves the extraction of coal,
significant ccal reserves for the mine remain;

(3) All disturbed acreage is bonded in accordance with
Section 11 and 12 of the Act and Section 11 of these regulations;

(4) All required and necessary backfilling, regradlng,
revegetation, environmental monitoring, and water treatment
activities will continue on the mine site, and adequate
provisions for other regquired and necessary maintenance work for
the time period for which the application to cease operations has
been made;

(5) The site must be adequately secured to guard
against hazards to the public;

(6) A finding based on a detaliled showing by the
permittee that the cessation is necessary because of temporary
market conditiecns which are likely to change in the period for
which the temporarily inactive status is sought;

(7) A color coded mine/progress map accurately
depicting the extent and location of all disturbed area, the
remaining undisturbed area, and the remaining cocal reserves, if
any, on the permit at the time of the reguest. The mine/progress
map shall contain a legend which lists the respective acreages
and/or tonnages for each of the above-described categories;
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(8) Each reguest for inactive status shall be
submitted on forms prescribed by the Director and shall contain a
sworn statement as follows: '"The information contained in this
application is true and correct to the best of my knowledge and
belief." .. Such statement shall be signed by an accountable
official of the applicant and shall be notarized; and

{(8) Inactive status shall not relieve the operator of
any responsibility for complying with the Act, these rules and
regulations, or the terms and conditions of the permit.

(b} The Director may grant inactive status for a period not
to exceed one-half the permit term 1If it is determined that the
application contains sufficient information to meet all”
requirements of paragraph (a) of this subsection: Provided, That
where *the applicant documents in the application that the
operations will become inactive for more than thirty (30) days,
but will be reactivated on an intermittent and/or irregular basis
during the approval period, such operations are not required to
reapply for inactive status except at the termination date of the
initial terlm of approval: Provided however, That the Director
may review the approval of inactive status during its term and
require updated information pursuant-to paragraph (a) of this
subsection, and based upon this or other -information, may modify
or rescind the approval prior to its initial termination date.

{c) The Director shall within five (5) days of receipt of a
request for inactive status, post the application and supporting
documentation in an appropriate public cffice in the area of the
permit, and shall ncotify any persons who have reguested
notification of a request for inactive status on the relevant
permit, that a reguest has been received. The Director shall
provide for public comment and an oppertunity for an informal
conference. If a reduest for an informal conference 1s received
within thirty (30) days of the Division’s recelipt of the request,
the Director shall schedule the conference in the area of the
permit. - :

(d) Within thirty (30) days preceding the expiration of the
initial time periocd granted for inactive status, the permittee .
may regquest an extension of the approved inactive period, and at
that time must submit current information meeting the
regquirements of paragraph (a). The Director shall make the same
findings and provide for the same public review process before
granting a request for extension. In no event may the total time
granted for inactive status for any given surface coal extraction
permit be in excess of three (3) yvears, provided, That further
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extensions may be granted con the basis of a showing by the
permittee that such extension is necessary by reason of:

(1) Litigation precluding reactivation of the site;
{(2) Labor strikes; or

{3) Substantial eguipment necessary for extraction,
e.g. draglines, shovels, etc., remain on the site and are being
maintained in werking order.

(e} The three (3) yvear limitatien on inactive status for
surface mines shall not apply to preparation plants or load-out
facllities, whether or not they are assocciated with a surface
coal extraction permit. ' S

(£) The provisions set forth in this subsection shall be
applicable to all surface mining and reclamation operations which
currently have approved inactive status on the effective date of
these regulaticns.

14.12 Varizsnce From Approximate Original Contour
Reguirements. ' ' :

(a) Procedures to Obtain a Variance. The Director may
grant a variance from the reguirements for restoring the mined
land in steep slope areas to approximate original contour under
the feollowing terms and conditicns:

(1) The permit area is located on steep slopes as
defined in paragraph (a) of subsection 14.8 of these regulations;

(2) The alternative postmining land use reguirements
of subsection 7.3 of these regulations are met;

(3) All other applicable requirements of the Act and
these regulations, except for those relating to approximate
original contour, are met;

(4) All highwalls are completely bkackfilled in a
manner which results in a static safety factor of 1.3;

(5)” ©Orily spoil not nhecessary to achieve. the postmining
land use may be removed from the mine bench;

(6) The watershed of the permit and adjacent area will

be improved by reducing pollutants, environmental impacts, or
flood hazards; provided that, the watershed will be desemed
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improved only 1if;-charges-in-seasenat-fiew-volumes-£frem-thke
propesed-permit-area-witli-rot-adverseiy-affcet-surface-vater
ceslegy-er-any-existing-eor-planned-use-sf-the-aurface-ecr-greund
Water s

{A) The amount of total suspended sclids or other
ollutants discharged to ground or surface water from the permit
area will be reduced, so as to improve the public or private uses
or the ecologv of such water, or flecod hazards within the
watershed containing the permit area will be reduced by reductlon
of the peak flow discharge from precipitation events ox thaws;

and ,r

___(B) The total veolume of flow from the proposed
permit area, during every season cf the year, will not vary in a
way that adverselv affects the ecoloqv of any surface water or

any existing or vlanned use of surface or ground water.

(7) Appropriate Federal, State and local government~™
agencies have an opportunity to review and comment on the
proposed postmining land use to determine that the potential use
is shown to constitute an egual or better economic or public use;

(8) The proposed use 1is designed and certified by a
gqualified registered professional enginger in conformance with
professicnal standards established to assure the stability,
drainage, and conflguratlon necessary for the 1ntended use of the
site; and :

(¢) The surface land owner(s) of the permit area has
reguested in writing that a variance be granted to achieve the
approved alternative postmining land use.

14.13 MSHZ Zpproval. No mining shall occur within five
hundred (500) feet of an uhderground mine not totally abandoned
withecut approval. by the Federal Mine Safety and Health
Administration.

14,14 Disposal of E¥Xcess Speil.

(a) General,

(1) Spoil not required to achieve the approximate
original contour shall be transported to and placed on designated
disposal sites within the permit area;
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{2) All excess spoil shall be placed in a controlled
manher so as to minimize the adverse effects of leachate and
surface water runoff from the £ill on surface and groundwater;

{3) Coal processing wastes and underground development
waste shall not be placed in such fills unless the waste is
placed in accordance with Section 22 of these regulations,
contains no acid producing or toxic forming materials and is of
the proper characteristics so as to assure the design stability
of the £il1;

{(4) Any excess spoil disposal in an underground mine
shall be dcne in accordance with a plan approved by the Mine
Safety and Health Administration in acceordance with design
standards of paragraph (s), subsection 22.3 of these regulaticns;

{8) Excess spoil that is acid- or toxic-forming or
combustikle .shall be adeguately covered with nonacid, nontoxic
and noncombustible material, or treated, toc control the impact on
surface and ground water in accordance with subsection 14.6 and
14.7 of this section, to prevent sustained ccmbustion, and to
minimize adverse effects on plant growth and the approved
postmining land use;

(68) Slope protection shall be provided to minimize
surface erosion at the site. All disturbed areas, including
diversion channels that are not riprapped or coctherwise protected,
shall be revegetated upcn completion of censtruction; and

(7} The final configuraticn of the fiilli shall ke
suitable for the approved post mining land use.

(b)) Certificaticn -
Certification of all excess spoil flllS shall ke regqulired as
follows:

(1) The £ill and appurtenant structures shall be
designed in accordance with prcfessicnal design standards, which
meet the reguirements of this subsection, and certified by a
raegistered professional engineer experienced in the design of
earth and rock f£ill eambankments;

(2) During construction, the £ill shall be inspected
quarterly for stability by a registered professional engineer
experienced 1in the construction of earth or rock f£ills or other
gualified professional specialist working under the direction of
a professional engineer experienced in the construction of earth
or rock fills. Regular inspections are also required during
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placement and compaction of fill materials and during critical
construction pericds such as foundation preparation, underdrain
placement, installation of surface drainage systems, and
construction of rock toe buttresses. . Within two (2) weeks
following completion of the inspections, a report certified by
the registered professional engineer shall ke submitted to the
Director. The certified report shall contain a statement that
the fill is being constructed and maintained as designed in
accecrdance with the approved plan and these regulations. The
report will_also note any instances of apparent instability,
structural weaknesses, and other hazards. The report on the
drainage system and protective filters shall include ceclor -
photographs taken during and after construction, but before the
underdrains are covered with excess spoil. Color photographs
shall be of sufficient size and number to provide a relative
scale and to clearly identify the site. If the underdrains are
constructed in phases, each phase must be certified separately.
If excess durable rock spoil is placed such that the underdrain
system 1s constructed simultaneously with excess spoil placement
by the natural segregation c¢f dumped materials, color phctographs
of the underdrains must be taken as they are formed. All color
photographs shall be of adequate size and number to provide a
relative scale and to clearly identify the site. A copy of the
certified report shall be maintained .at the mine site;

(2) After. total completion of the £ill, a
certification form shall be completed and submitted to the
Director by the registered professional engineer oversesing
construction of the f£ill; and

(4) In addition to the regquirements of sukparagraph
£3¥(2) of this paragraph, certification forms for durable rock
£fills shall be accompanied by the following:

(A) A statement attesting that the fill contains
no more than twenty-percent (20%) non-durable materialy;

(B) A statement attesting that foundation
preparation is proceeding in accordance with the design plans;

(C) A statement that prchibited materials are not
being placed, deposited, or disposed of intc the fill area; and

(D) A statement that sediment control measures S

are constructed and being maintained in accordance with the
approved design plans and the terms and conditicns of the permit.
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{c) Logation. Excess spoll not reguired to achieve the
approximate criginal contour on the permit areas may be deposited
outside the permit area 1f the following conditions are met:

(1) The excess spoil is deposited on another permit
area; or - - - S . B

(2) The excess spoll 1s placed on an abandoned mine
land project conducted under the Abandoned Mine Land Program
where: - ,

(A) A reclamation contract is in effect;

(B) The project will result in improved
envircnmental, aesthetic, c¢r safety conditicns; and

(C) The project is designed and constructed in
accordance with the Act and these regulations.

(d) Disposal of Excess Spcil on Existing Benches. Spoil
material not reguired to return the area to the approximate

original contour may be placed on an existing bench if the
following conditicons are met:

(1) Sufficient foundation investigations and
laboratory analysis. of foundation materials which include the
effects of uhderground workings peslow the =o0lid bkench, shall be
perfo¥med. 'Based on information oktained from such
investigations and analysis, the Director may require
modification of design requirements from the spill. Fills which
are propeosed on pre-existing benches where the slope of the seolid
bench exceeds ten percent (10%) toward the outslope shall neet
the design reguirements of paragraph (f), subsection 14.14, of
this section. ,

(2) All vegetation and corganic material shall be
removed from the disposal area prior to placement of excess
spoil. A1l topscil shall be remcved and redistributed or
stockpiled in accordance with subsection 14.3 of this section.
All excess spoil shall be transported and placed only on the
solid portion of the bench in a contrclled manner in horizontal
lifts not ex&eeding féur (4) feet in thickness. The spoill must
be compacted or otherwise mechanically stabilized to achleve a
static safety factor cof 1.3. The area shall ke backfilled and
graded to achieve. the most moderate slope possible which does not
exceed the angle of repose. The final graded configuration shall
be such that the surface and subsurface drainage is compatible
with the natural surrocundings and the approved postrmining land
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use. Terraces may be constructed on the ocutslope if required for
stability, contrecl of erosicn, or to ccnserve soll moilsture. The .
grade of the .outslcopes between terraces shall not be steeper than
twoe (2) horizontal te cne (1) vertical (50 pesrcent).

(3) No permanent impoundments are allowed on the
completed £ill. .Small depressions may be allcowed 1f they are
needed to retain meoisture, minimize ercosion, create and enhance
wildlife habitat, or assist revegetaticn; and if they are not
inccmpatible with the stability cf the £ill.

(4) If the disposal area contains springs, natural or
manmade water courses, or wet weather seeps, the fi1ll design
shall include diversions and underdrains as necessary to control
erosion, prevent water infiltration into the £ill, and ensure
stability. Diversions shall comply with the reguirements of
paragraph (c) subsection 5.3 and subsection 14.4 of these
regulations. Underdrains 8hall be designed and constructed in
accordance with subparagraph (1), paragraph (e), subsection 14.14
of these regulations. :

(5) Underdrains shall consist of durakle rock or pipe,
be designed and constructed using current, prudent engineering
practices - and meet any design criteria established by the Act,
these regulaticns, and the terms and conditions of the permit.

{(6) The existing highwall shall be eliminated to the
maximum extent technically practicable.

(7} Disposal of excess speil from an upper actively
mined bench to a lower pre-existing kench by means of gravity
transport may be approved by the Director provided that:

{A) The gravity transport courses are determined
on a silte-specific basis by the cperator as part of the permit
application and approved by the Director to minimize hazards to
health and safety and to ensure that damage will be minimized
between the benches, cutside the set course, and downslope of the
lower bench should excess spoil accidentally move;

(B) All gravity transported excess spocil,
including that excess spoil immediately below the gravity
transport courses and any pre-existing spoil that is disturbed,
is rehandled and placed in horizontal lifts in a controlled
manner, concurrently compacted as necessary Lo ensure mass
stabllity and t¢ prevent mass movement, and graded to allow
surface and subsurface drainage to be compatible with the natural
surrcundings and tc ensure a minimum long-term static safety
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factor of 1.3. Excess spoil on the bench prior tc the current
mining operation that is not disturbed need not be rehandled
except where necessary to ensure stability of the fill; '

(C) A safety berm is constructed on the solid
portion of the lower bench pricr te gravity transport of the
excess spoil. Where there is insufficient material on the lower .
pench to construct a safety berm, only that amount of excess
spoil necessary for the constructicn of the berm may be gravity
transported tc the lower bench prior tc censtruction of the berm;
and B

(D) Excess spoil shall not be azllowed on the
downslope belcw the upper bench except on designated gravity
transport courses properly prepared in accordance with subsection
14.3 of this section. Upon completion of the fill, no excess
spoil shall be allowed to remain on the designated gravity
transport course between the two benches and each transport
course shall be reclaimed in accordance with the reguirements of =

the Act, these regulations, and the approved permit.

(e) Valley Fills. Where the excess spoil disposal site is
located in & valley, the fellowing criteria shall be met:

(1) If the fill area contains springs, natural water -
courses, or wet weather seeps, lateral underdrains shall be .
constructed from the wet areas to the rock core in such a manner _
that infiltraticn and entrapment of water within the £ill will be
prevented.. .Underdrains shall consist of durable rock or pipe, be
designed and constructed using current, prudent ‘engineering
practices which will meet any design criteria established by the
Director. .The underdrain system and the rock core shall be
designed to carry the anticipated seepage of water due to
rainfall away from the excess spoil £i1l1l1 and from seeps and
springs in the foundation of the disposal area and shall be
protected from piping and contamination by an adequate filter.
Rock underdrains shall be constructed of durable, nonacid,
nontoxic-forming rock (e.g., natural sand and gravel, sandstone,
liméstone, or other durable rock) that does not slake in water or
degrade tc soil material, and which is free of coal, clay or
other nondurable material. Perforated pipe underdrains shall be
corrosion resistant and shall have characteristics consistent
with the long-term life of the fill.

(2) The fill shall be designed tc assure a long-term
static safety factor of 1.5 cor greater.
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{(3) The outer slope or face of the valley £ill shall
be no steeper than two (2) horizontal to one (1) wvertical with
terraces constructed at a maximum of each fifty (50) feet
vertical rise above the toe of the £ill. The bench width cf each
terrace shall be no less than twenty (20) feet with a three (3)
to five (5) percent slope toward the face and a one (1) percent
slope toward the rock core located near the center of the valley
£i11l. _
(4) & rock core chimney drain may be utilized for
fills that will come to the level of the ridge line with no
natural drainage area above the fill. A rock core chimney drain
may also be used for fills that do not come to the ridge line
provided that the fill does not contain more than two hundred and
fifty thousand (250,000) cubic vards of material unless located
in an area where the valley floor is always above the local water
table. Runoff from areas above and adjacent to the £fill shall
not be allowed to flow onto the £ill surface, and shall be
diverted into stabilized diversion channels, designed and
constructed to safely pass the peak runoff from a 100-yvear, 24—
hour precipitation event.

(5) The central rock core or "chimney drain" shall lie
in the apex of the valley and extends throughout the depth and
length of the fill. "The rock core shall be désigned and
constructed in accordance with the following criteria:

(A} The rock core shall consist of durable non-
acid preoducing or toxic forming rock of a minimum average
diameter of twelve (12) inches with no more than ten (10) percent
of the core material consisting of fines, and which is free of
cocal, clay or other non-durable material.

(B) The minimum width of the rocck core shall be
sixteen feet, and shall be protected by a filter system to ensure
proper long-term functioning which is designed and constructed
using current, prudent engineering practices. If no filter is
designed for the underdrains, a rock core of sufficient capacity
shall be provided to allow fof partlal plugging of the drain
and/or rock core. L

(C) The core shall ke constructed progressively
and cecncurrently with each 1ift of the wvalley fill.

(D) The finished surface of the rock core shall
form a trapezocidal channel capable of permitting the peak runoff
of a one- hundred (100) vear twenty four (24 hour  precipitation
event. .- S
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(6} Where valley fills are designed for construction
without a .rock core, an underdrain shall be used. The underdrain
shall be designed and constructed in accordance with standards
set forth in subparagraph (1) of this paragraph. Surface runoff
from akove and across the surface of the £ill shall be carried
through a surface diversicn system capable of handling the peak
runcff from a one-hundred (1l00) year twenty-four (24) hour
precipitation event.

(7) Sufficient foundation investigations and
laboratory analysis of foundation materials which include the
effects of underground workings, shall be performed in order to
develop the necessary plans, design specifications, and standards
gset . forth in the approved permit. Based on information cbtained
from such investigations and analysis, the Director may regquire
nodification of the design reqguirements of the fill.

(8) Areas upon which a valley f£ill is tc be
constructed shall first be progressively cleared of all trees,
brush, shrubs, and other organic material which is above ground
level; prdvided that, in critical foundation areas, including,
but not limited to, the toe of the £ill, seepage or underdrain
areas, and downstream portions of the f£ill that provide a
resisting force against massive slope fallure, all organic
material both above and below the ground surface must be removed.
This material shall be disposed of cutside the fill area. No
more than three (3) acres, excluding roadwavs, shall be cleared
until the first lift of the valley fill is completed.

(3) The valley £ill shall be constructed in lifts not
exceeding four (4) feet in thickness beginning at the toe of the
fill. Where fills are desigried and constructed using lifts
exceeding four (4) feet in thickness, the design pians and
specifications shall specify the thickness of the 1ifts. The
operator shall demonstrate how and the engineer shall certify
that such thickness will insure stability and meet all safety and
environmental protection standards.

(10} During and after construction, grading may drain
surface water away from the outslope of the £ill and toward the
rock core with a maximum slope of three percent (3%). A drainage
pocket shall be maintained at the head of the £ill at all times
to intercept and direct surface runoff to the rock core. In no
case shall this pocket have a potential for impounding more than
ten thousand (10,000) cubic feet of water. No other impoundments
may be constructed on the fill. o
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(11) Where the toe of the spoil rests on a downslope
which is in excess of thirty-six (36) percent, keyway cuts or
rock toe buttresses shall be constructed of sufficient size so as
to ensure stability of the fill as determined by stabkility
analysis.

(f) 3Side Hill Fills. o

(1) Side hill £ills shall ke constructed on the most
stable and moderate slopes available with the natural downslope
at the ftoe of the £fill not to excead thirty-six (36) percent.
Where possgible, the toe of the £ill shall rest on or above a
natural terrace, pench or berm in a manner which will provide
additicnal stabkility and prevent mass movement.

(2} "Each design shall be based on the results of
sufficient geotechnical investigation of the construction site.
The investigaticns shall include such factors as geologic
conditions, scil characteristics, depth of bedreck, springs,
seeps and groundwater flow, and a descripticn of materials to be
placed in the f1i1ll,.

{3) The design and constructicn ¢f all side hill fills
must be certified by a registered professicnal engineer.

(4) If the fill area contains springs, natural water
courses or wet weather seeps, lateral drains shall be constructed
from the wet areas in the same manner as set forth in
subparagraph (1) paragraph (e) of subsection 14.14 of these
regulations. ' T T

(5) All areas upon which the fill is to be constructed
shall be progressively cleared of all trees, brush, shrubs, and
other organic material which is above ground level; provided
that, in critical foundation areas, including, but not limited
to, the toe of the fill, seepage or underdraln areas, and
downstream portions of the £ill that provide a resisting force
against massive slope failure, all organic material both above
and below the ground surface nust be removed. This material
shall be disposed of outside the £ill area.

(6) The £ill shall be constructed in concurrently
compacted lifts not excesding four (4) feet in thickness..

(7) The £ill shall be designed and constructed to
assure a static safety factor of at least 1.5.
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(8) The outer slope or face of the £ill shall be no
steeper than two (2) horizontal teo cne (1) vertical. Terraces
shall be constructed on the face of the £ill at each fifty (30)
feet vertical rise above the tce of the £ill. The terraces shall
be a minimum of twenty (20) feet wide and shall slope three (3)
te five (8) percent toward the face with a lateral slope of one
(1) percent to a discharge channel capable ¢f passing a one
hundred (100) year twenty-four (24) hour precipitation event.

(9} Surface water runcff from the f£fill and from
surrcunding areas shall bhe diverted away from the fill and into
stabilized channels designed to pass safely the runcff from a
cne-hundred (100) yvear, twenty-four {(24) hour precipitation
event. ' o N .-

(10) No permanent impoundments may be constructed on
the completed fill except that small depressions may be allowed
if they are neaeded to retain moisture, minimize ercsicn, create
and enhance wildlife habitat, or assist revegetation; and if they
are net incompatible with the stakility of the fill.

(g) Durable Rock Fills.

{1} The Director may approve the design, construction,
and use of a single 1lift f£ill consisting of at least eighty (80)
percent durable rock if it can be determined, based on
infoermation provided by the cperator, that the following
conditions exist:

(A) Examination of core korings and the geologic
column show that the overburden consists of durakle sandstone,
limestone, or other durable material in sufficient thickness and
amounts to generate spoil material that is eighty (80) percent or
greater durable rock. Where the £ill will contain non-cemented
clay shale, clay spoil, or other nondurable material, such
material must be mixed with the durable rock in a controlled
manner such that no more than twenty (20) percent of the £ill
volume is not durable rock. Tests shall be performed by a
Registered Professional Engineer and approved by the Director to
demonstrate that no more than twenty (20) percent of the £ilil
volume is not durable rock.

(B) The durable rock shall not consist of acid-
producing or toxic-forming material, will not slake in water, and
will not degrade to soll material. For purposes of this
paragraph only, scil material means material of which at least
fifty (50) percent is finer than 0.074 mm, which exhibits
plasticity, and which meets the criteria for group symkol ML, CL,
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oI, MH, CH, or OH, as determined by the Unified Scil
Classification System (ASTM D-2487).

(¢} The toe of the £ill will rest cn natural
slopes no steeper than twenty (20) percent. )

(2) The £ill shall be designed based con the results of
sufficient geotechnical investigations of the construction site.
The investigation shall include such factors as geclogilc -
cenditions, soil characteristics, depth to bedrock, location of
springs, seeps and groundwater flow, pctential effects of
subsidence and a description of materials to be placed in rock
cores and drains.

(2) The design and construction of all durable rock
fills must be certifisd by a registered professional engineer
experienced in design and construction of earth and rock
embankments.

(4) The foundation of the £ill and the £ill shzll be
designed tc assuré a long-term static safety factor of 1.5 or
greater, and meet an earthgquake safety factor of 1.1.

(5) The outer slope or face of the f£ill shall be no
steeper than two (2) horizontal or one (1) vertical (2:1).
Terraces shall be constructed on the £ill at a maXimum of every
fifty (50) feet in vertical rise above the toe of the f£ill. The
terraces shall be no less than twenty (20) feet in width and
slope toward the £ill at a three (3) to five (Z) percent grade
and slcope laterally at one (1) percent grade to discharge
channels capable of passing the peak runoff for a one-hundred
(100} year twenty=-four (24) hour precipitation event.

(6) All areas upon which the £ill is to be placed
shall first be progressively cleared of all trees, krush, shrubs
and other organic material which is above ground level; provided
that, in critical foundation areas, including, but not limited
to, the toe of the £ill, seepage or underdrazin areas, and
downstream porticns of the fill that provide a reslsting force
against massive slope failure, all organlic material both above
and below the ground surface must be removed. This material
shall be disposed of outside the fill area.

{7} The underdrain system may be constructed
simultaneously with excess spoil placement by the natural
segregation of dumped materials; provided, that the resulting
underdrain system shall be capable of carryving anticipated
seepage of water due to rainfall away from the excess spoil fill
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and from seeps and springs in the foundation cf the disposal area
and the other requirements for drainage control shall be met. If.
the underdrain system is not constructed by natural segregation
of dunmped material, it shall be designed and codnstructed in
accordance with subparagraph (1), paragraph (e), of this
subsecticn.

{8¥--Runeff-frem-areas-above-and-adiacent-te-the-£i13
shali-be-divertad-into—stabilized-diveraion-chanmnelzsr-deatgned
and-senstryeted-to-gafeiy-pass—-the-peak-runeff-frem-a-380-yeary
24-heur-precipitatieon—event-areund-or-through-tke-£iii+

(8) Surface water runoff from areas above and ad1acent
to the fill shall be diverted into properly designed and
constructed stakilized diversion channels which have been )
designed using best current technology to safely pass the peak
runcff from a 1C0 vear, 24-hour precipitation event. The channel
shall be de51gned and constructed to _ensure stabilityv of the
£ill, control erosion, and minimize water infiltration into the
fill.

(2) The grade of the top surface of the completed fill
shall not exceed five (5) percent and shall slope toward the
drainage channel.

(10) No permanent impoundments may be.constructed on
the completed fill except that small depressions may be allowed
if they are needed to retain moisture, minimize erosion, create
and enhance wildlife habkitat, or assist revegetation; and if they
are not incompatible with the stabkility of the £ill.

(11) Notwithstanding any other provisions of these
regulations or the terms and conditions of a permit to the
contrary, additional storage capacity or sediment contrel
measures may be regquired through permit revision if sediment
removal performanca of the structure(s) during operaticn and
construction of the fill is found to be deficient to the point
that significant non-compliance with applicable effluent limits
or water guality standards results.

(12) The following materials are hereby prohibited from
being placed, deposited, or dlsposed of into a durable rock f£ill
or durable rock fill area:

(A) Surface soils, provided that such scils used
to estabklish vegetation on the surface of the £ill are not
prohibited; provided, however, that such solls may be placed in
the £ill if accounted for in design and construction as
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nondurable material and such scils are not dep051ted in crltlcal
zoneg of the £ill;

(B) Mud, silt, cor sediment cleaned or removed
from mining pits, rocadways, sediment control structures and/or
other areas of the operation;

(C) Vegetative or organic materials cleared or
grubbed from the. permit or other areas;

(D) Non-coal wastes; and

{E) Cocal refuse.

14.15 Contemporanecus Reclamation Standards.

(a) General. This subsection establishes general .
performance standards relating to backfilling, regrading, and
stabilization for all surface mining operations within the State.
The mining and reclamation plan for each cperaticn shall reflect
these standards in describing how the mining operations and
reclamation operations are to be coordinated to minimize total
land disturbance and tec Xeep reclamaticn operations as
contemporaneous as possible with the advance of mining
operatlons. Particular emphasis must be given to (1) limiting
the size and number of excess spcil dispesal fills; (2) locating
and configuring excess spoil dispcsal fills in such a way so as
tc minimize land disturbance; (3) contreclled handling and
placeément of all spoil material; Tand (4) the timing and sequence
of backfilling and refrading operations which will minimize the
ratic of disturbed and unreclaimed area versus undisturbed and
reclaimed area. All surface mining operations shall be conducted
in such a manner s¢ as to comply with the approved reclamation
plan and the standards set forth in this subsection,

Spoll returned to the mined-cut area shall be backfilled and
graded to the approximate original contour with all highwalls
aliminated. Backfilling and grading of all disturbed areas will
be dcne in a manner which eliminates speil piles and depressions,
returns all slopes to the angle of repose or lesser slopes So as
to achieve a static safety facteor of 1.3 or grsater, minimizes
erosion and water pollution both off and on the site, supports
the postmining land use, anhd covers all coal seans, acid-
producing or toxic-forming materials, and combustile material
with non-toxic and non-combustible material.
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(b) Time, Distance, and Acreage Timits. Grading,
backfilling, and water management practices shall be kept current
as feollows:

(1} Where the operation censists of single seam
contour mining only (no augering) on steep or non-steep slopes
disturbed and unreclaimed acreage including all excess spoil
disposal sites should net exceed thirty-five (35) acres, and
grading and backfilling shall follow the mineral removal by a
pericd not to exceed sixty (560) days or a distance of one
thousand five hundred {1,500} linear feet.

(2) Where the operation consists of single seam
contour mining and augering or highwall mechanical mining on
steep or non-steep slopes, disturbed and unreclaimed acreage
including all excess spoil disposzal sites shall not exceed fifty
(50) acres, and the augering or highwall mechanical mining shall
follow the advance of the mining pit by a period not to exceed
sixty (60} days. The grading and backfilling shall follew the
augering or highwall mechanical mining by a period of not more
than thirty (30) days or a distance of not more than one thousand
five hundred (1,500) linear feet; provided, That in no event
shall more than three thousand (3,000) linear feet of pit be
exposed at any time.

(3) Where the operation consists of augering or
highwall mechanical mining only on steep or non-steep slopss,
disturbed and unreclaimed acreage shall nct exceed thirty-five
{35) acres, and the grading and backfilling shall follow the
augering or highwall mechanical mining by a pericd not to exceed
thirty (30) days or a distance <f not more than cne thousand
{1,000) linear feet. -

(4) Where the opesration consists of area mining only,
on slopes which are on the average less than 20 degrees (20°) in
steepness, disturbed and unrec¢laimed acreage including excess
spolil disposal sites shall not exceed one hundred (100) acres or
fifty (50) percent of the permit area, whichever is less, and
backfilling and grading shall not be more than two spoil ridges
or mining cuts behind the pit beling worked. The maximum linear
feet of open pit shall not exceed three thousand (3,000) feet at
any time and backfilling and grading shall follow mineral removal
within cone hundred eighty (1i89) days.

(5) Where the operaticn consists of multiple seam
mining along the topographic centour on steep or non-steep
slopzs, and where the coal seams running through the mountain,
hill, or ridge are only partially removad, disturbed and
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unreclaimed acreage including excess spoil disposdl sites, shall
not exceed two hundred (200) acres or fifty (50) percent of the
parnit _area, whichever is less. Augering and/or highwall
mechanical mining which becomes a part of these types of
operaticons shall be incorporated inteo the operation in such a
fashion so as to meet the subject acreage limitations.

(6) Where the mining operation consists of removing
entire coal seam(s) running through_ the upper fraction of a
mountain, hill or ridge, or removing entire coal seam(s), running
through the upper fraction of a mountain, hill, cr ridge in
conjunction with partially femoving lower seam{s) along the
topographic centour, the following contemporanecus reclamation
reguirements apply: N

A} Disturbed and unreclaimed acreage, including

excess spoll disposal sites, shall not exceed thirty-five {35)
percent of the total permit acreage, or three hundred (300)
acres, whichever 1is less.

The ratio of disturked and unreclaimed acreage
versus reclaimed or undisturbed acreage shall ke shown on
progress maps submitted annually or as otherwise required by the
Directcr. The subject ratiocs shall be verified by the Director
to be consistent with the mining and reclamation plan on the next
regular inspection following receipt of the progress map.

{(B) On operations which utilize draglines with a
bucket capacity of greater than forty-five (43) cubic yards, the
regulrements of subpart (A) of this subparagraph is waived and
the following contemporaneous reclamaticn reguirements apply:

(i) Incorpeorate inte the reguired mining and
reclamation plan a detailed site specific description of the
timing, sequence, and areal extent of each progressive phase cof
the mining and reclamation operation which reflects how the
mining operations and the reclamation operations will be
coordinated go as to minimlize the amount of disturbed,
unreclaimed area, and to guickly establish and maintain a
specified ratio of disturbed versus reclaimed area throughout the
life .of the operation; '

(ii) Prestripping or benching operations will
not exceed four hundred (400) acres for any single permit;

(iii) Rough backfilling and regrading shall

be completed within one hundred (180) days following coal removal
and not more than four..(4) spoil ridges behind the pit being
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worked, the spoil from the active pit constltutlng the first
spoill rldge, and

{iv) The ratio of disturked acreage versus
reclaimed or undisturbed acreage shall be shown on progress maps
submitted annually or as otherwise required by the Director. The
subject ratios shall be verified by the Director as being
consistent with the mining and reclamation plah on the next
regular inspection following receipt of the progress map.

(c) Reclaimed Area. For purposes of this subsection,
reclaimed acreage shall be that portlon of the permit area which
has at a minimum been fully regraded in accordance with the
reclamation plan, and meets the regquirements of Phase I bond
release. Semi-permanent ancillary facilities (haulrcads,

drainage control systems, parking areas, maintenance, storage and

supply areas, etc.), and areas cleared but not grubkbed shall not
be included in the calculation of disturbed area, provided, That
such areas have appropriate drainage contrel systems in place.

(d) 2Zpplicability. Permit applications which are pending
approval after May 1, 19893 shall nct be issued without a mining
and reclamation plan which is consistent with the criteria set
forth in this subsection.

After May 1, 1993, the mining and reclamation plan for all
active mining operaticns must be ceonsistent with the applicable
criteria set forth in this subsection. Where permit revisions
are necessary to satisfy this reguirement, such revisions shall
be prepared and submitted toc the Director for approval by July 1,
19¢3. .Full compliance with the revised mining and reclamation
plan shall be accomplished within twelve (12) months from the
date of the Director’s approval.

After May 1, 1993, the mining and reclamation plan for
mining operatlons whlch have approved inactive status must be
consistent with the applicable criteria of this subsection.

Where permit revisions are necessary to satisfy this requirement,
such revisions must ke approved by the Director priocr to
reactivation of the operaticn.

(e} ERevedgetation. _Revegetation shall be kKept current by
establishing a temporary or permanent vegetative cover on
regraded areas by the end of the first growing season and a
permanent cover by the end of the second growing season.

(£) Variance - Permit Applications. The Director may
grant approval of a mining and reclamation plan for a permit
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which seeks a variance to one or more .of the standards set forth
in this subsection, if on the basis of site specific conditions
and sound scientific and/or engineering data, the applicant can
demonstrate that compliance with one or mere of these standards
is net technologlcally or eccnomically feasible. The variance .
request shall be in writing and must contain the following
elements:

(1) A description of the specific standard(s) for
which a variance is sought.

(2) A statement with supporting documentation and
scientific and/or engineering data which describes how site
specific conditions make compliance with the standard(s)
technologically or economically infeasikle.

(3) Specific alternative standards of the same type
and specificity as the standards for which a variance is sought.

(4) 2 ssaguential plan showmng all phases cf the
proposed miring and reclamation cperation to include specific
time frames for completing each phase. The plan must at a
minimum describe at what point reclamation coperations will
commence and how such operations will advance in relation to the
mining operations throughout the remainder cof operational
seguence. - : o : -

(g) Variance - Existing and Ongoing Operatlons. The
Director may grant approval of a regquest for a variance to the
standards set forth in this subsection for existing and/or
ongoing surface mining operations only after all reasonable steps
have been taken by the operator to minimize land disturbance and
if tle operator demonstrates, through an on-site .evaluation and
sound scientific and/or engineering data, that compliance with
these =tandards are technologically or economically infeasible.
The variance reguest will be in writing and shall contain the
elements set forth in paragraph (f) of this subsection.

(h) Reclamation Eguipment. Operable regrading eguipment
shall be kept on the permit area until satisfactory completion of

grading of all disturbed area unless otherwise approved.

(1) Exemptions. Backfilling and grading may ke postponed
on a permit where surface mining operations and underground
mining coperations are proposed cn the same area; provided that
all reguirements set forth in paragraph 16, gubsection (b)
Section 2213 of the Act are met. Where the underground mining
permit _is terminated or revoked, backfilling, regrading, and
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reclamation shall commence. and proceed in accordance with the
provisions of paragraph (b), subsection 15.2 of thess
regulatiocons.

(jJ) Crading Cuter Spoil. 21l outer spoil shall be graded
g0 as to blend into the adjoining undisturbed lands. All spoil
must be placed in such a manné&r that the final surface of all
slopes i1s mechanically stabilized using tracked equlpment or
other eguivalent means.

(k} Erosiocn Contreol. A1l disturbed areas shall be regraded
and stabilized in a manner which effectively controls ercsion.

{1y Regraded Drainage Control. Drainage contrecl ch
regraded areas shall prevent excessive erosion or additicnal
contributions of suspended solids to the receiving stream, ensure
safety and conserve soil moisture. Drainage control measures may
include, but are not limited to, constructed drainways, flumes
and riprap channels, tracking in, small depressions or other
devices. _ ST

(m) Cdal Precessing Waste Disposal. Where approval for
rlacing coal preocesding waste in the backfill has been granted,
such placement shall be done in accordance with the compaction
requirements of paragrapn (p), subsection 22.3 of these
regulations. The final graded slope shall not exceed either the
angle or repose or such other lesser slope as is hecessary to
achieve a minimum long-term static safety factor of 1.3 and to
prevent slides._ The coal processing waste will not contain acid-

producing or toxic-forming material and shall be placed in a

contrgclled manner so as to:

(1) Minimize adverse effects of leachate and surface-
water runoff on surface and ground water guality and guantity;

(23 Ensure mass_stability and prevent mass movement
during and after construction:

{3) Ensure that the final disposal fa0111tv is

suitable for reclamation and revegetation compatible with the
natural surrcundings_and the approved pestmining land use;

_{4) Mot create a public hazard; and

(8) Prevent combustion.

The disposal facility shall be designed using current,
prudent engineering practices and shall meet any design criteria
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established by the Director. A gualified registered pfofessional

endineer, experienced_in the desian of similar earth and waste
structures, shall certify the design of the disposal facility.

If any examination or inspection discloses that a potential
hazard exists, the Director shall be informed promptlyvy of the
finding and of the emerdgency Qrocedures formulated for public
protection and remedial action. If adequate procedures gannot be
formulated or implemented, the Director shall be notified
1mmed1ately, ‘and the Director will then notify the appropriate
agencies that other emergency procedures are req;;red to protect
the public.

14.16 Backfilling, Remining, and Grading of Previously
Mined Areas.

(a) Remining operations cn previcusly mined areas that
contain a pre-existing highwall shall comply with the applicable
performance standards of the Act and these regulations unless
otherwise exempted in accordance with the provisions of this
subsection. B

(b) The regquirement of highwall elimination shall not apply
to remining operations where the operator can demonstrate in
writing that the wvelume cf all reasconably available spoill located
in the vicinity of the remining c¢peration is insufficient to
completely backfill the reaffected or.enlarged highwall. The
highwall shall be reduced tec the maximum extent technically
practical. All spcell génerated by the remining operation and any
other reasonably available spoill in the vicinity of the opsration
shall be included in the permit area. For purposes of this
paragraph, the term reasonably avallable spoil means spoil and
suitable coal mine waste material generated by the remining
operation or other spoil or suitable coal mine waste material
located in the permit area that is accessible and available for
use and that when rehandled will not cause a. hazard to public
safety or significant damage to the environment.

(c) Achieve a postmining slope that does not exceed either
the angle of repose or such lesser slope as is necessary to
achieve a minimum long-term static safety factor of 1.3 and to
prevent slides.

(d) Minimize erosion and water pollutién both on and off
the site. L

(e} Support the approved postmining land use.
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(f) Spoill and waste materlials shall be compacted where
advisable to ensure stabllity or to prevent leaching of toxic
materials. )

(g) Disposal of coal prcoccessing waste and underground
developmént waste in the mined-out area shall be in accordance
with Section 22 of these regulations, except that a long-term
static safety factor of 1.3 shall be achieved. ,

(h) Exposed coal seams, acid- and toxic-forming materials,
and combustible materials exposed, used, or produced during
mining shall be adeguately covered with nontoxic and
noncombustible material, or treated, te contrecl the impact on
surface and ground water in accordance with subsection 14.5 of
this section, to prevent sustained combusticn, and to minimize
adverse effects on plant growth and the approved postmining land
use. : ' T

(i) <Cut-and-fill terraces may be allowed where:

(1) Needed to conserve soil moisture, ensure
stability, and control erosicn on final-graded slcpes, if the
terraces are compatible with the approved postmining land use; or

(2) Specialized grading, foundation conditions, or
roads are required for the approved postmining land use, in which
case the final grading may include a terrace of adeguate width to
ensure the safety, stability, and erosion control necessary to
implement the postmining land use plan.

{3) Small depressions may be constructed if they are needed
to retain moisture, minimize erosion, create and enhance wildlife
hakitat, cr-assist revegetation.

(ky Spoil placed on the outslope during previous mining
operations shall not be disturbed if such disturbance will cause
instabkility of the remaining spoil or otherwlise increase the
hazard to the public health and safety or to the environment.

(1) Ahy highwall remnant left after remining must be
demonstrated by the operator to be stable and not pose a hazard
to the public health and safety or the environment.

(m) All revegetation shall be carried ocut in a manner that
encourages a prompt vegetative cover which, at a minimum, shall
be adegquate to control erosion and is consistent with the
reclamation plan. The ground ceover reguirements for revegstation
sa2t forth in Section 9 of these regulations may be modified on a
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case-by-case basis, by the Director, except that at a minimum the
vegetative ground cover shall be no less than that which existed
before remining and shall be adeguate to control ercsion.
Determination of premining ground cover success and productivity
shall be made using sampling technigques described in the
Handbcoek.

{(n) A coal remining cperatiocn which bkegan after February 4,
1987, and or a site which was nined prior to August 3, 1977, may
gqualify for the water gquality exemptions set forth in subsection
(p), Section 301 cf the Federal Clean Water Act, as amended.

14.17 Contrecl of Fugitive Dust. All exposed surface
areas shall be protected and stabilized to effectively centrol
ercsion and air polluticn attendant to ercsion.

14.18 Utility Installations. A1) surface mining
cperations shall be cenducted in 2. manner which minimizes damage,
destruction, or disruption of services provided by cil, gas, and
water wells: o0il, gas, and coal-slurry pipelines; railroads; .
electric and telephone lines; and water and sewage lineg which
pass over, under, cr through the permit area, unless cotherwise

approved by the cowner of those facilities and the Director.

14.19 Disposal of Nconcecal Mine Wastes.

(a) Néncecal mine wastes, except coal refuse and/or
timber from clearing and grubbing operations, includes, but is

not limited to grease, lubricants, paints, flammable liguids,
garbadge, abandoned mining machinery, lumber and cther combustible
materials gensdrated during mining activities shall be piaced and
stored in a controlled manner in a designated portion of the .
permit area. Placement and storage shall ensure that leachate
and gurface runoff do not degrade surface or grsund water, that
fires are prevented, and that the area remains stable and

suitable for reclamation and reveqetatlon compatible with the
natural surroundings.

(b) Final disposal of noncoal mine waste within the
permit ares will be in accordance with a permit issued pursuant

to Chapter 22, Article 15 of the Code of West Vqu1nla (Solid
Waste Management Act). .

(c) 2t no time shall ary nonceoal mine waste be
deposited in a refuse pile or impounding structure, nor shall an
excavation for a noncoal mine waste disposal site be located
within eight (8) feet of anv coal outcrop or coal storage area.
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{(d} Tinmber from clearing and grubbing operations may
pe wind-rowed belcocw the projected teoce of the cutsliope in a manner
that will provide shelter and habitat for game and non-game
wildlife and provide feor enhanced sediment control. These
materials mayvy not be placed in natural water courses, or where

they will be covered by spoil material at the toe gf the ,
outslope. The wind-rows nust be of relatively uniform height and

width and must be more or less evenly distributed along the lower
reaches of and within the permit area.
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38=-2-15 Performance Standards Applicable Only to Underground
Mining Operations

15.1 Site Development.

(a) Time Schedule for Site Excavation. The time schedule
for site excavation shall be consistent with the approved preplan
and shall provide for minimum exposure of disturbed area over a
given time frame in a manner consistent with environmentally
sound procedures. Regrading and stabilization of all areas
disturbed in the development of the mine site shall proceed as
contemporaneously as practicable. . In any event, all required
drainage system components and roads necessary for site
construction shall be installed in accordance with the approved
preplan prior to any disturbance for site developmént. : o -

(k) Temporary Storage of Overburden to be Used for
Backfilling and Regrading. All material to be used in final
regrading must be placed within the permit area as specified in
the approved plan in a mannér which will insure mass stakility in
accordance with these regulations and revegetated to prevent
erosion.

(¢) Temporary Revegetation. All topsecil and spoil storage
aresas which will be in place for more than six (6) months but .
less than cne (1) year shall at a minimum be seeded and mulched -
50 as to establish a satisfactory stand of temporary vegetative N
cover.- This seeding and mulching must be done promptly.

(d) Permanent Revegetation. All topscoll, spoil storage and
other disturbed areas which will be in place for longer than one
(1) vyear shall be mulched promptly, seeded, and/or planted during
the first seeding season following disturbance so as to establish
a satisfactory permanent vegetative cover. Trees shall ke
regquired only on those areas that:

(1) Will not be redisturbed by future reclamation
activities; or

(2) Are necessary in order to meet the approved
postmining land use. o

(e} Mine Site Organization and Aesthetics. Indiscriminate
dumping or discarding of materials, litter, junked eguipment,
containers, or other waste materials such as lubricants, paints,
flammable liguids, garbage, lumber or other combustible material
generated or used shall be prohibited. These materials shall be .
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properly placed in areas specifically designated for thelr.
storage or disposal or. remeoved from the area. Regrading and
revegetation of the disposal areas shall be planned and carried
out where possible in a manner which results in the covering or
screening of offensive and unsightly areas.

(f) Noncoal waste disposal sites shall:

(1) Be designed and constructed so as not tc degrade
surface or dground waters;

(2) ©Not be located within eight (8) feet of any coal
outcrecp or coal storage area;

(3) Not be deposited in a refuse pile or impounding
structure;

(4) DBe compacted; and

(5) Be covered with at least two (2) feet of soil,

stabilized, and revegetated after completion.

15.2 Backfilling and Regrading.

{a) General. Spoil returned to the mined-ocut area shall be
backfilled and graded to approximate coriginal coéntour with all
highwalls eliminated and a postiining sliope that does not exceed
either the angle of repose or such lesser slope as 1s necessary
to achieve a minimum long—term static safety factor of 1.3 and
prevenrnt slides.

(b} Time Schedule for Regrading and Backfilling. Regrading
and backfilling will be completed as contempdraneocusly as
practicabkle with mining operaticns and as reflected cn the
approved mining and reclamaticn plan; provided, however, tThat
reclamation activities shall be initiated within thirty (30)
days, and final backfilling and regrading shall be initiated
within one hundred eighty (180) davs of completion of underground
operations. - Should particular site conditions or weather make
adherence to these guidelines impractical, the period of time
regquired to be current may be reasonably extended.

(c) Eevegetation. Revegetation shall be kept current by
estaklishing a temporary or permanent vegetative cover on
regraded areas by the end of the first growing season and a
permanent vegetative cover by the end of the second growing
season. Standards and procedures for establishing a satisfactory
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vegetative cover and guldellnes for species selection and
application rates are found in Section 2 of these regulatlons.

(d) Variances From Highwall Elimination. All underground
mining operatlons which were in existence and which created
highwalls prior to August 3, 1977, and which highwalls were not
reaffected, may not be requlred to eliminate the highwall if the
operator can demonstrate that it is technologically infeasible,
by virtue of the fact that there is an insufficient amount of
spoil material within the prox1m1ty cf the mine site. The
operator shall utilize all &available material to eliminate as
much of the highwall as possible or to achieve highwall
eliminaticen. At a mlnlmum, the operater shall be reguired to
seal all underground openings and tec cever the exposed coal seam
with a minimum of four (4) feet of nonacid producing materials.
This paragraph does not constitute a variance from the
reguirement for highwall elimination except on previously mined
areas (prior-to May 3, 1978) which would involve exposing one
area of hlghwall completely eliminated during the installation of
the deep mine in order to eliminate ancother area of highwall.

(e) All underground mining operations which were in
existence and which created a highwall prior to August 3, 1977,
and which were reaffected by those operations during the
remaining lives of their operations shall comply with the
provisions of subsection 14.16 of these regulations.

(f) Rehandling of Excess Spoil Piles. Rehandling of
settled and revegetated fills to achieve approximate original
contour at the conclusion of underground mining adctivities shall
not be reguired if the following conditions are met:

(1) The f£ill is not located s0 as to be detrimental to
the environment or to the health and safety of the public and is
compatible with the approved post mining land use;

(2) Stability of the £ill shall ke demonstrated
through standard geotechnical analysis to be consistent with the.
backfilling and grading reguirements; and maintain a static
safety factdr of 1.3 on solid kenches and 1.5 on slopes;

(3) Surface runcff around, through, and from the f£ill
is contreolled by drainage structures (diversions, rock cores,
etc.), which are designed and constructed in accordance with the

approved plans and design specifications;

(4) Any underground development wastes used in the
£fill are non-toxic and non-acid producing; and
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(5) The surface of the fill has been vegetated in
accordance with Secticn 9 of these regulations.

15.3 In situ preocessing: Ferformance standards.

(a) General. Any person who conducts in situ processing
activities shall comply with the applicable performance standards
of the Act, these rules and regulaticens, and the terms and
conditions of a permit.

(b} Protection of Hydrologic Balance. . In situ processing
activities shall be planned and conducted toc minimize disturbance
to the prevailing hydrologic balance by:

(1) Avoiding discharge of fluids lnto holes or wells,
other than as approved by the Director;

(2) Injecting process recovery fluids only into
geologic zcnes or intervals approved as productlion zones by the
Director and in accordance with applicable State and Federal
undergreound injection control regulations;

(3) Avoiding annular injection between the wall of the
drill heole and the casing; and

(4) Preventing discharge of process fluid into surface
waters. -

(e) Control of Toxics. Each person who conducts in situ
processing activities shall submit for approval as part of the
application for a permit a plan that ensures that all acid-
forming, toxie- formlng, or radiocactive gases, solids, or liguids .
censtituting a flre, health, safety, or environmental hazard and
cauged by the mining and recovery process are promptly treated,
confined, or disposed of, in a manner that prevents contamlnatlon
of ground and surface waters, damage to fish, wildlife and
related environmental values, and threats to the public health
and safety.

(d) Process Recovery Fluids. Each person who conducts in
situ processing activities shall prevent flow of the process
recovery fluid:

(1} Herizontally beyond the affected area identified
in the permit; and

(2) Vertically into overlying or underlying aguifers.
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{e) Restoration of Groundwater Quality. Each person who

conducts in situ processing activities shall restore the quality
of affected ground water in the permit area and adjacent area,
including ground water above and below the preduction zone, to
the approximate premining levels or better, to ensure that the
potential for use of the ground water is not diminished.

15.4.In situ processing: Monitering.

(a) Mcnitoring Reguirements. Each person who conducts in
situ processing activities shall moniteor the guality and guantity
of surface and ground water and the subsurface flow and storage
characteristics, in a manner approved by the Director, to measure
changes in the guantity and guality cf water in surface and
ground water systems in the permit area and in adjacent areas.

(k) Water Quslitv Standards. Air and water guality
monitoring shall be conducted in accerdance with monitoring
programs approved by the Directcr as necessary according to
appropriate Federal and State air and water guality standards.
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38-2-16. . Subsidence Control.

16.1 Public Notice.

(a) Notification Requirements. A notification shall be
distributed by mail to all owners of property and residents
within the area above the underground workings. Each such person
shall be notified by certified mail (return receipt requested) at
least six (6) months prior to mining, or other time period if
approved by the Director, bkeneath his or her property or
residence. The return receipt shall be kept at the mine office.
The nctification ghall contain, at a minimum:

(1) Company name, permit number and address;

(2) Identification of specific areas in which mining
will take place and the date specific areas will be undermined;

{3) Dateg of mining activities that could cause
subsidence and affect specific structures; and

{4) The location or lecations where the subsidence
contrel plan may be examined.

16.2 Surface Owner Protection.

(a) General. Each perscon who conducts undergrcound mining
activities shall either adopt neasures consistent with known
technology which prevent subsidence from causing material damage
to the extent technoclogically and economically feasibkle, maximize
mine stability, and maintain the value and reascnably foreseeable
use of surface lands; or adopt mining technology which provides
for planned subsidence in a predictable and contrclled manner.
Nothing in this part shall be construed to prohikit the standard
methed of room-and-pillar mining. - '

(b) Plan Requirements. The operator shall comply with all
provisions of the approved subsidence control plan prepared
pursuant to subsection 3.12 of these regulations.

(c) Material Damage. The operator shall:

(1) Correct any material damage resulting from
subsidence caused to surface lands, to the extent technologically
and econcmically feasible, by restoring the land to a condition
capakle of maintaining the value and reascnably foreseeable uses
which 1t was capable of supporting befcore subsidence; and
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{2) Either correct material damage resulilting from
subsidence caused to any structures or facilities by repairing
the damage or compensate the owner of such structures or
facilities in the full amount of the diminution in value
resulting from the subsidence. Repair of damage includes
rehabilitation, restoration, or replacement of damaged structures
or facilities. <Compensation may ke accomplished by the purchase
pricor to mining of a non-cancelable premium-prepaid insurance
pelicy. i

(d) Protection of Public Bulldings and Dams. Underground
mining activities shall not be conducted beneath or adjacent to
public buildings and facilities, churches, schools, hospitals, or
impoundments with a storage capacity of, or bodies of water :
containing, twenty (20) acre-feet or more, unless the Director
finds that%t mining will not cause material damage or reducz the
foregesedble use. The Director may, 1if necessgary to minimize the
potential for damage, limit the percent of coal extraction
undernsath or adjacent to such features or facilitlies. I .
subsidence causes material damage to such features or facilities,
the Director may suspend mining under or adjacent to such
features or facilities until the subsidence contrel plan is
modified. ;

{(e) Progress Maps. Updated maps of underground workings as
required in Section 1, Article 2, Chapter 22A of the Act shall be
made avallabkle fto the Director for determining compliance with
the subsidence ccntreol plans required in subsection 3.12 of these.
regulations, and projected location of potential subsidence. The
maps and accompanying descriptions, as appropriate, shall
identify significant features of the underground mine, including
the size, configuration, and approximate location of pillars and
entries, extraction ratios, mesasures taken to prevent or minimize
subsidence and related damage, areas of full extraction, and
other information regquired by the Director. Upon regquest of the
operator, information submitted with the detailed plan may be
held as cocnfidential. -
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38-2-17. Small Operator Assistance Program.

17.1 General. This section comprises the Small Operator L
Assistance Program (SQAP) and governs the procedures for :
providing assistance to gualified small operators for the
determinaticn of the probable hydrologic consequences of mining
and reclamation-and-the-gtatement-ef-phyaieai-and-chemiens
anatyses-sf-teat-boringa-er-care— samp}es- reguired by the Act and
these rules, including the engineering analvses and designs; the
development Bf cross-section maps and plans; the geolodgic
drilling and statement of results of test borings and core _
samplings; preblast survevs: the collection of site—-specific ] B
resource information and production of protection and enhancement
plans for fish and wildlife habitats and cother environmental
values; and the ceollection of archaeological and historical
information: and anv other archaecliogical and hisgtoriecal
information reguired by the federal department of the interior
and the preparation of plans that may be necessitated therebv:
and the Direcitor shall provide or assume the cost of training
ccal coperators that meet the gualificaticons cencerning the

reparation of permit applicaticons and compliance with the
requlatory program, and shall ensure that gualified ceal

cperators are aware of the assistance avallable under this
Secticon. ) . : R

The Director will develop a procedure for the interstate

coordinaticn and exchange of information collected under the

Samll Operators Assistance Programn.

Data collected under this program shall be made available to

all interested persons in accordance with subsection 18.4 of this

rule, except information related to the chemical and physical
properties of coal: provided, that information which pertains
only to the analvsis of the chemical and phvsical properties of
coal, except information regarding such mineral or elemental
content which is Dotentlallv tox1c te the environment, shall be

kept confidential. .

17.2 Program Services. Where a qualified small operator S -
requests in writing assistance, as provided by the Small Operator
Assistance Prodram, the Division of Environmental Protection
shall select and pay a qualified laboratory to determine the
probable hydrologlc consequences of mining and reclamation
operations in the permit and adjacent areas and potentially
impacted off&ite areas. The probable hydrologic consegquences
shall be in accordance with Seetien-% paragraphs (7}, {8), (10),

(1i),” (12), (13) and (16) through (19) subsection (a)_Section 9
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of the Act, paragfaph (a) of subsectiocn 3.22 of these
regulations, and subsection 3.23 of these regulations.

17.3 Eligibility for Assistance. Applicants are eligible
for assistance if they:

(a) Intend tec apply for a permnit pursuant te the Act; and

(b) Establish that their probable toctal aetwaz-and
attributed annual coal production from all. locations during any
consecutive twealve (12) month peried either during the term of
the permit or during the first five (5) years after issuance of
the permit, whichever pericd is shorter, will nct exceed ere
three hundred thousand (366+866300,000) tons. Production from
the following cperations shall be attributed to the applicant:

(1) The prc rata share, based upcn percentage of
ownership of applicant, of ccal produced by cperations in which
the applicant owns more than a five-perecent—+£5%y_ten Dercent
(10%) interest; -

(2) The pro rata share, bhased upon percentage of
ownership of applicant, of .ccal produced in other operations by
perscne who own mores than five percent (5%) of the applicant’s
operation;

(3) All coal produced by operations which are owned by
members of the applicant’s family and relatives unless there is
no direct or indirect business relationship between or among
them; and

(4) All coal produced by operations owned or
controlled by the applicant, or by persons who directly or
indirectly control the applicant by reason of dlrectlon of
management. . : ,

(c) Persons who are prohibited from receiving a pernit for
any reason, and persons who organlze or reorganize a company for
the sole. purpocse of obtaining assistance from -SOAP, shall be
deemed 1ineligible. _

17.4 Reguest for Assistance. EZaeh-appiicarnt-reguesting
assistarea-skhali-cemplete-an—-appliicatien-en-forma-preseribed-by
the-Directorr-~-FThe-avpiieatien-shatr-inetude-the-£fotlowing-itemas
Each applicant reguesting assistance shall provide information on

forms provided by the Director in an application that shall be
clear and concisé and shall be provided in a forhmat prescribed b
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the Director and/or a format required by the Federal Offlce of
Surface Mining Reclamation and Enforcement. ] )

17.5 Application Approval and Notice.

(a} The applicant shall be notified in writingif the
application reguesting assistance has been approved or denied,
and if denied, the reasonsg shall be attached.

(b) If application requesting assistance has keen approved,
then one or more gualified leboratory or contractor will be
selected to perform this work. A cepy of the contract or other
appropriate work order and the final report shall be provided to
the applicant.

(c) The applicant shall arrange for any necessary right-of-
entry for State perscnnel and the selected laborateory’s or
contractor’s parsonnel to gain access to data collection and
monitoring sites on the proposed permit area and adjacent areas
and shall provide written agreeménts of such to the Director
prior to entry.

17.6 Qualified Laboratories.

(a) General., A gualified laboratory means a designated
puklic -agency, private consulting firm or analytical laboratory
approved by the DlVlSth of Env1ronmental Protectlon- as a SOAP
contractor. ) S - - :

laboratory or gontractor must demonstrate that it:

(b) Basic Qualifications. To qualify for designation, the

(1) Is staffed with experienced, professional
personnel in the field of hydrology, nmining engineering, aguatic
biology, geclogy, or chemistry applicable to the work to be
performed;

{2) 1Is capable of collecting necessary f£ield data and
samples; - ) S : :

(3) Has adequate space for material preparation,
cleaning and sterilizing necessary eguipment, stationary
equipment, storage, and space to accommodate periods of peak work
loads; : ' ' ' ' o

(4) Meets the reguirements of the Cccupational Safety
and Health Act or the equivalent state safety and health program;
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(5y Has the financial capability and business
organization necessary to perform the work required;

(6) Has analytical, monitoring and measuring eguipment
capabkle of meeting the applicable standards and methods contained
in the most current edition of the Standard Methods for the
Examination of Water and Waste Water; Methods for Chemical
Analysis of Water and Wastes; and EPA Manual 600/2-78-054 Field
and Lakoratory Methods Applicakle to Overburden Minescils; and

(7) Has the capability of making hydrolegic field
measurements and analytical laboratory determinations by
acceptable hydrologic engineering or analytical methods.

(c) The gualified laboratory or contractor shall be capable
of performing the determination and statements, and cther
components of work as described in the work dlrectlve given to

the contractor by the Director which are regu1red compconents

necessary to maKe a determination of the proposed permit’s
probable hydrologlcal conseguences. Subcontractors may be used
to provide the services required prov1ded their use is defined in
the application for designation and prior written apprcval is
granted by the Division of Environmental Protection.

17.7 Liability of Operators.

(a) The applicant shall reimburse the Division of B,
Environmental Protection for the cost of the program services
performed 1f the applicant:

(1) Submits false information on the applicaticn;

(2) TFails to submit a surface mining permit
application within one (1) vear from the date of receipt of the
approved prcbable hydrologic conseguences report;

(3) Fails to mine after obtaining a surface mining
permit; :

(4 Has an actual and attributed annual production of
coal for all lccations excegding sesre-fhree hundred thousand (%
300,000) tons during the ary-eemsecutive-twelve (12} month period
eitther-during-the-tarm-of~the-pernie-for-wvhich-assistance-is
pravided-or- daftng the-firat-five-{5i-yearas-after-issuance~of-the

permiE -whichever-ia-gsherter immediately follow1ng permlt
issuance; or . , _
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(5) 8ells, transfers, or assigns the permit to another
person and the transferee’s total actual and attributed
production exceeds the 867886 300,000 ton annual production
limit during any consecutive twelve (12) month period of the
remaining term of the permit. Under this paragraph, the
applicant and its successor are jcintly and severally obllgated
to reimburse the Director. - - ~

(b) The Bivisten Director can waive the reimbursement
obligation 1f it he finds that the applicant at all times acted
in goed faith_and the applicant submits to the Director written
statements which sufficiently demonstrate that the applicant has

acted in good faith at all times.
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38-2-18. (Ciltizen’s Actions.

18.1 Notice of Citizen’s Suits. A person who intends to
initiate a civil action on his own behalf under section 25 of the
Act shall give notice of intent in accordance with the following:

(a) Nectice shall, in all cases, be given by certified mail
to the Director. A copy of the ncoctice shall alsc be sent by
first class mail to the 0ffice of Surface Mining Field Office
Director; ' -

(k) In legal actions brought against any person, the State
of West Virginia or any other governmental instrumentality,
agency or: agent thereof, notice shall be given by certified mail
to the alleged violator, if the complaint azlleges a violation of
the 2Zct or any regulation, order or permit issued under the Act;

(¢} Service of notice under this section i1s complete upon
mailing to the last known address of the person beling notified;

(d) A perscn giving notice regarding an alleged violation
shall statée tc the extent known:

(1) Sufficient information to identify the provision
cf the Act, regulation or permit allegedly viclated;

(2) The act or cmission alleged to constitute a
vioclation;

(3) The name, address and telephone numkers of the
person or persons responsible for the alleged violation;

(4) The date, time and locaticon of the zallegad
violation(s);

{5} The name, address and telephcone number of the
perscn giving notice; and

(6} The name, address and telephons number of legal
counsel, if any. '

(e} A person giving notice of an alleged fallure by the
Director, reclamation board of review, or appropriate division
employee, to perform a mandatory act or duty under the Act, shall
state to the extent known:

(1) The provision of the Act containing the mandatory
act or duty allegedly not performed;
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(2) Sufficient information to identify the omission
zlleged to cdonstitute the failure to perform a mandatory act or
duty under the Act;

(3) The name, address and telephone number of the
person giving netice; and

{4y The name, address and telephcne number of legal
counsel, 1if any, of the person giving notice.

18.2 Citizen’s Reguest for State Inspecticns.

(a) Any person may reguest a State inspection by furnishing
to the Director a sligned, written statement (cr an oral report
followed by a signed, written statement) giving the Director
reason to believe that a vieclation exists or that a condition or
practice which creates an imminent danger to the health or safety
of the public or is causing or can reasonabkly be expected to
cause a significant, immminent environmental harm to land, air,
or water resources exists. The statement shall contain a phone
number and address where the person c¢an ke contacted.

(k) The identity of any person supplying information to the
Director relating to a possible violation or imminent danger or
harm shall remain confidential, if requested by that person,
unless that person elects to accompany the inspector on the
inspection. -

(¢) If an inspection is conducted as a result of
informaticn provided to the Director by a person as described in
paragraph (a) of this subsection, the person shall be notified as
far in advande as practicable when the inspection is to occur and
shall be allowed to accompany the State inspector during the
inspection. Such person has a right of entry to, upon and
through the coal exploration or surface cocal mining and
reclamation operation about which he cr she supplled 1nformatlon,
but only if he or she i1g in the presence of and 1s under the
control, direction and supervision of a State inspector while on
the mine property. Such right of entry dees nct include a right
to enter bulldings witheout censent of the persen in centrol of
the buildings or without a search warrant.

(d¢) Within ten (10) days of the inspection or, if there is
no inspection within fiftesn (15) days of“receipt of the person’s
written statement, the Dlrector shall respond in writing as
follows: L
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(1) If an inspection was made, a description of the
enforcemant action taken, which may consist of copies of the
State inspection report and all notices of vieclation and
cessaticn orders;

{(2) If no State inspection was conducted or
enforcement action taken, an explanation of the reason why;

(3) An explanation of the person’s right to informal
review of the action or inaction of the Director; and

(4) Copies of all materials in subparts (1) and (2) of
this paragraph within the time limits specified to the person
alleged to._be in violation, except that the name of the person
shall be removed unless disclosure of the perscn’s identity is
permitted under paragraph (b) of this subsecticn.

(e} Any person who 1s or.may be adversely affected by a
prospecting or surface coal mining coperaticn may neotify the
Director in writing of any alleged failure to make adeguate and
complete inspections as reguired by law and regulation. The
notification shall include sufficient infoirmaticn to create a
reasonable belief that the law and regulations regarding
inspections are not being complied with and to demonstrate how
the person is or may be adversely affected. The Director shalil,
within f£ifteen (15) days of receipt of the notice, determine
whether or not the statutes or regulations concerning inspections
are_being complied with and if not;, shall order an inspection.
The Director shall furnish the complainant with a written
decision of the reascns for his determination and actions, if
any, he has taken. '

18.3 Review of Decisicn Not to Inspect or Enforce..

(a) Any person who is or may ke adversely affected by a
surface coal mining or prospecting operation may ask the Directer
to informally review an authorized representative’s decision not
to inspect or ftake appropriate enforcement action with respect to
any vioclation alleged by that person in a request for inspection
under section 15 of the Act. The reguest for review shall be in
writing and shall include a statem&nt of how the person is or may
be adversely affected and why the decision merits review. The
Director shall conduct the review within thirty (30) days of his .
receipt of the request and inform the perscn of the results. The
rerson alleged to be in violation shall be given a copy of the
results of the review, except that the name of the person who is
or may be adversely affected by a prospecting or surface mining
operation shall not be disclosed unless confidentiality has been
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waived or disclosure is reguired under the Freedom of Information
Act or other State or Federal laws.

(b) Any person who is or may be adversely affected by the
decilsion of the Director may appeal such decision to the
Resiamatien-Beard-ef-ReviewSurface Mine Board pursuant te Secticn
2, Article 4, Chapter 22B of the Code of West Virginia.

(c) Informal review under this section shall not affect any
right tc formal review or to a citizen’s suit.

12.4 Public Record:

(a} Avallability of public records shall be in accordance
with 29B-1-1 et. seg. of the Code of West Virginia. Copies of
all records, reports; inspection materials c¢r information
obtained under the Act, except information in paragraph (b),
subsection 18.2 cof this section, and paragraph (c) of this
subsection, shall be made immediately available to the puklic at
regional offices in the area of mining sc¢ that they are
conveniently available. Such infermatien shall include copies of
all documents relating to applications for and approvals of
existing, new or revised presypecting approvals or surface coal
mining and reclamation permits, including the revision, renewal,
transfer, assignment or sale thereof, and all decuments rélating
to inspection and enforcement acticons.

() 2ll reccrds will be maintained and preserved for a
pericd of not less than five (5} yesars. Relative teo prospecting
approvals and surface mining permits, the five year pericd
applies after final bond release,

(<) Information as to coal seams, test borings, core
samplings or s0ll samples pertaining to the analysis of the
chemical and physical properties of the coal, except information
regarding mineral or element content which is potentially toxic
to the envirenment, shall be kept confidential and shall not be
made a matter of public record.

(d) Information on the nature and location of
archaeological rescurcés shall be kept confidential to the extent
reguired by the Archaeclogical Resocurces Protection Act of 187S.

() Permit applicaticons and other related materials
reguiring public notices shall be made immediately available in
the county courtheouse cr other available public cffice approved
by the Director, in the county in whlch the proposed mining
cperation is located.
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(f) The Director shall provide procedures, including notice
and opportunity to be heard for persons both seeking and opposing
disclosure, to ensure confidentiality of qualified confidential
infermation, which shall be clearly identified by the applicant
and submitted separately from the remainder of the application.
Confidential information is limited to that informatiocn
identified in subparagraph (1), paragraph (£), subsection 3.23 of
these regulations, paragraph (k) of subsection 18.2 of this
section, paragraph {(c) of this subsection, and infecrmaticn
relating to the nature and location of archeological rescurces on
public land as ¥Yeéfuired under the Archeological Rescurces
Protecticon Act of 1979.
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38-2-19 Designation of Areas Unsuitable for Mining.

19.1 Right to Petition.

(a) Any person having an interest which is or may bke
adversely affected, or the Director, has the right to petition to
have an area designated as unsuitable for surface coal mining
operaticns, or to have an existing designation terminated. Such
petition shall be filed in the Office of the Director.

(b} Designation. The petiticner shall provide the
following information: '

(1) A VU.8.G.S5. topographic map on which i1s noted the
location and size of the area covered by the petition;

(2) Allegations of facts and supporting evidence which
would tend to establish that the area is unsuitable for all or
certain types of surface coal mining operations;

(3} A descripticn of how mining of the area has
affected or may adversely affect pecople, land, air, water or
cther resources; - S :

(4) The petitioner’s name, notarized signature,
address and telephone number; and

(5) A statement which identifies the petitiocnser’s
interest which i1s or mav be adversely affected, including how the
petitioner meets an "injury in fact" test by describing the
injury to his or her specific affected interests and demonstrates
how he or.she is among the injured.

(c) Termination of the Designatieon. A petitioner
requesting to terminate a designation shall provide the following
information:

(1)y. A U.8.G.S. topogrephic map on which is noted the
location and size of the area covered by the petition;

{(2) Allegations of facts with supporting evidence not
contained in the record of the proceeding in which the area was
designated unsuitable, which would tend to establish the
statements or allegations, and which statements or allegations
indicate that the designation should be terminated based on:

{A) The nature or abundance o0f the protected
resource or conditicn or other basis of the designaticn if the
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designation was based on criteria found in paragraph (b),
subsection 19.7 of this section;

(B) Reclamation now being technelogically and
economically feasible, if the designation was based on the
criteria found in paragraph (a), subsection 19.7 of this section;
or - - - o

{(C) The rescurces or condition not being affected
by surface coal mining operaticns, or in the case of land use
plans, not being incompatible with surface coal mining cperations
during and after mining, if the designation was based on the
criteria found in paragraph (b)), suksection 19.7 of this section.

(3) The petitioner’s name, notarlized signature,
address and telephone number;

(4) A statement which identifies the petitioner’s
interest which is or may be adversely affected by the
continuation of the designation including how the petitioner .
meets an "injury in fact" test by describing the injury to his or
her specific affected interests and demonstrating how he or she
is among the injured; and

{5) For areas previcusly and unsuccessfully proposed
for termination, significantly new allegaticns. of facts and
supporting evidence must be presented in the petiticn.

19.2 Initial Preocessing, Record-keeping, and Notification
Reguirements. :

(a) Within thirty (30) days of recelipt of a petiticn, the
Director shall notify the petitioner by certified mail whether or -
not the petition is complete in accordance with paragraph (b) or -
(¢), subsection 12.1 of this section.

{r) The Director shall determine whether any identified
coal resources exist in the area covered by the petition, without
requiring any showing from the petiticner. If the Director finds
there are not any identified coal resources in that area, he
shall return the petition to the petitioner with a statement of
the findings.

{(c) The Director may reject petitiocns for designations or
terminations c¢f designations which are friveclous. Each
retitioner must, at a minimum, satisfy the reguirements of
paragraph (b} or (<¢), subsection 1¢.1, of this section. No party
shall bear any burden cf preccf, and each accepted petition shall
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be considered and acted upen by the Director pursuant to the
procedures of this Section.

(d) When considering a petition for an area which was
previously and unsuccessfully proposed for designation, the
Director shall determine if the new petition presents new
allegations of facts. If the petition doss not ceontain new
allegations ¢of facts, the Directer shall not consider the
petition and shall return the petition to the petiticner, with a
statement of its findings and a reference to the record cf the
previcus designation procezdings where the facts were considered.

(e) If the Director determines that the petition is
incomplete or frivolous, he shall return the petition to the
petiticoner, with a written statement of the reasons for the
determination and the categorles of information needed to make
the petition complete.

(£fy The Director shall notify the person who submits a
petition of any appllcatlon for a permit received which proposes
to.include any area covered by the petition.

(g) 2ny petiticons received after the first advertisement
has been published con a permit application relating to the same
mine plan area shall not prevent the Director from issuing a
decision on that permit applicaticn. The Directeor may return any
petition receilved thereafter to the petitioner with a statement
why the petition cannct be considered. For the purpcses of this
section, close of the public comment period shall mean at the
close of any informal conference or if no conference is
reguested, at the close of the perlod for flllng written comments
and cbjections. -

(h) Promptly after a petition is received, the Director _
shall notify the general public of the receipt of the petition by
a conspicucus newspaper advertisement placed in the locale of the

area -covered by the petition, in the newspaper providing broadest

circulation in the region of the petitioned area, and in the
State Register... The Director shall alsc make coples of the
petition available toc the public and provide copies of the
petition to other interested governmental agencies, interveners,
rerscns with an ownership interest of recerd in the property, and
cther persons knocwn to the Directeor to have an interest in the
property. Notice to those persons with cwnership interests in
the property of record shall be in aceceordance with applicable
State law.
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(i) Within three {3) weeks after the determination that a
petition is complete, the Director shall make copies of the
petition available to the public and other agencilies and shall
notify the general public of the recelipt of the petition and
request submissions of relevant information by a newspaper
advertisement placed once a week for twoe (2) consecutive weeks in
the_lcocale of the area covered by the petition in the newspaper
of largest circulation in the State and in any Official State
register of public notices. _

(i) Until three (3) days before the Director holds a
hearing under subsection 192.3 of this section, any person may
intervene in the proceeding by filing allegations of facts,
supporting evidence, a short statement identifying the petition
to which the allegations pertain and the intervener’s name,
address, and telephone number.

(k) Beginning immedliately affter a petition is filed, the
Director shall complile and maintain a record consisting of the
petition and all documents relating to the petition filed with or
prepared by the Division of EZnergy. The Director shall make the
record available for public inspection, free of charge, and
copying, at reasconable cost, during all normal business hours at
& central locaticn of the county or multi-county area in which
the land petiticned is located, and at the main office of the
Division of Ensrgy.

19.3 Hearing Reguirements.

(a) Within ten {10) months after receipt of a complete
petition, the Director shall hold a public hearing in the 7
locality of the area covered by the petition. If all petitioners
and interveners agree, the hearing need not be held. The
Director shall make a verbatim transcript of the hearing.

(b) Not less than thirty (30) days prior to a hearing, the
Director shall give notice by certlfled maill of the date, time,
and loccaticn of the hearing to:

(1) Local, State, and Federal agencies which may have
an interest in the decislion on the petition;

(2) The petitioner and the interveners; and

(3) Any perscn with an ownership or other interest
known to the Directeor in the area covered by the petition.
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(¢} The Director shall notify the general public of the
date, time and lccatiecn of the hearing by placing a conspicucus
newspaper advertisement once a week for twec {2) consecutive weeks
in the locale of the area covered by the petition and once during
the week prior to the scheduled date ©of the public hearing. The
consecutive weekly advertisement must begin between fcocur (4) and
five (5) weeks before the scheduled date of the public hearing.

(d) The Directeor may consolidate in a single hearing the
hearings required for each of several petitions which relate to
areas in the same localse,.

(e) Prior to designating any land areas as. unsuitable for
surface .coal mining operations, the Director shall prepare a
detailed statement, using existing and available information, on
the potential coal resources of the area, the demand for coal
resources and the impact of such designation on the environment,
the econcmy and the supply of coal.

(f} 1In the event that all petitioners and interveners
stipulate agreement prior To the hearing, the petition may be
withdrawn from ceonsideration.

l12.4 Decision.
(a) In reac¢hing a declsion, the Directeor shall use:

(1} The relevant information contained in the data
base and inventory systemn;

(2) Information provided through public comment or by
other governmental agencies;

(3) The detailed statement prepared under paragraph
{e), subsecticn 192.3, of this section; and

(4) Any other relevant infermation submitted during
the comment pericd.

{B) A final written decisicn shall be issued by the
Director including a statement of reasons, within sixty (60) days
of completion of the public hearing, or if nc public hearing is
held, then within twelve (12) months after receipt of the
cemplete petiticon. The Director shall simultanecusly send the
decision by certified mall to the petitioner, every other party
toc the proceeding, and to the Field Office Director of the Office .
0f Surface Mining.
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(¢) The decision of the Director with respect teo a
vetition, or .the Director’s failure tc act within the time limits
set forth herein shall be subject to judicial review by a court
of- competent jurisdiction in accordance with State law.

19.5 Data Base and Inventery System Requirements.

(a) The Directer shall develop a data base and inventory
system which will permit evaluation of whether reclamation is
feasible in areas covered by petitions.

(k) The Director shall include in the system information
relevant fto the criteria in paragraph (b), subsection 19.7, of
this sectilion, including but not limited to, information received
from the United States Fish and Wildlife Service, the State
Historic Preservation 0fficer and the Air Pollution Control
Commission.

{c} The Director shall add tc the data base and inventory
system information: .
(1) On potential coal rescurces of the State, demand
for those rescurces, the envirconment, the economy and the supply
cf coal, sufficient fc enable the Directecr tc prepare the
statements requlred by paragraph (e), subsection 1%.3, of this
section; and - )

(23 That which becomes available from petitions,
publications, experiments, permit applications, mining and
reclamation operations and cother sources.

19.6 Public Information. The Director shall:

fa) Make the information and data base system developed
available to the public for inspection free of charge and for
copying at a reasonable cost except that areas proposed for or
included in the National Reglster of Historic Places may not ke
disclosed if the Director determines that such disclosure mlght
risk destructicn cr harm to these resources. :

(b) Provide information to the public on the petition
procedures necassary to have an area designated as unsuitable for
all of certain types of surface coal mining operations or to have
designations terminated and descrlbe how the inventocry and data
base system can ke used.

256




Title 38 . o
C8R 2 o ’ -
Section 19

19.7 Criteria for Designating lands as Unsuitabkle.

(a) Upon petiticon, an area shall be designated as
unsuitable for all or certain types of surface mining operations,
if the Director determines that reclamation is not
technologically or economically feasible under the Act and these
rules and regulations.

(b) Upon petition, an area may be (but is not reguired to
be) designated as unsuitable for all or cértain types of surface
mining operations, if the operations will:

(1) Be incompatible with existing State or . local land
use plans or prograns;

(2) Affect fragile or historic lands in which the
operaticns could result in significant damage to important
historic, cultural, scientific or aesthetic values or natural
systens;

(23) Affect renewable resource lands in which the
operaticns coculd result in a substantial loss or reduction of
long range productivity of water supply or of food or fiber
products (For the purposes of this secticon, the term "renewable
resource lands" means geographical areas which contribute
significantly tc¢ the long range productivity cf a water supply,
or food or fiber products); cr :

{4y Affect natural hazard lands in which the
cperations could substantially endanger life and property. Such
lands include areas subject tc freguent flcoding and areas of
unstable geclogy. - ’ )

192.8 Director’s Responsibility for Implementation.

(a) The Director shall not issus permits which are
inconsistent with designaticons made pursuant to Section 22 of the
Act.  — - -

(k) The Director shall maintain a cumulative map of areas
designated as unsuitable for all or certain types of surface coal
mining ocperations.

{(c} The Director shall make available to any person any
information within his control regarding designations, including
mineral or elemental contént which is potentially toxic in the
environment but excepting proprietary information on the chemical
and physical properties of the ccal.
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19.9 Land Exempt From Designation as Unsuitable for Surface
Coal Mining Operations.

(a) The reguirements of this section do not apply to:

(1) Lands on which surface coal mining operations were
being conducted prior te August 3, 1977;

(2) Laride covered by a permit issued after Auvgust 3,
1¢77; and ' '

(3) Lands where substantial legal and financial

commitments in surface coal mining operations were in existence
prior to January 4, 1977. '
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38-2-20 Inspection and Enforcement. In addition to the
reguirements set forth in Sectiocn 15, 16, and 17 of the Act, the
fellowing requirements shall be met.

20.1 Inspection Freguencies

(a) Scheduling. In addition to the requirements of
subsection (a) of Secticn 15 of the Act, the Directer shall ‘have
a right of entry to, upon, and through any prospecting operation
or . surface coal mining and reclamation operation without advance
notice upon presentation of appropriate credentials. .No search
warrant shall be required, except with respect to entry inte a
building. The Director shall conduct:

(1) An average of at least one partial inspection per
month of =ach active surface mining operation.

(2) ©One complete inspectlion per calendar quarter of
each active and inactive surface mining operation. 24n inactive
cperation is one which has requested and received approval to
temporarily cease operations as provided 1in subsection 14.11 of
these regulaticns, or one that has been granted Phase . I bond
release, and the revegetation on the surface cocal mining and
reclamation operaticn has been successfully established at the
end of the first growing season with a minimum ground cover of
sixty (60%) percent and the operation is in compliance with the
requirements set by subparagraph (B), paragraph 10, subsection
{(b) of Section %213 of the Act or until soil preductivity for
prime farmlands has returned to the equivalent levels of yield as
nonmined land of the same soil type in the surrounding area under
equivalent management practices as determined by the scil survey
performed pursuant to paragraph (15) subsection (a) ¢f Section @
of the Act and subsection 10.3 and Section 10 of these
regulaticns.

{(3) Prospecting operations shall be inspected as
necessary to assure compliance with the Act and these rules and
regulations.

(4) At least one partial inspection monthly and cne
complete inspection quarterly for sach prospecting operation for .
which approval has been granted for coal remdval in excess of 250
tons. .

(5) More fregquent inspections shall ke made on any

prospecting, active surface mining operation, or inactive surface
mining operation as necessary to assure compliance with the Act,
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these rules and regulatlons, and the terms and conditions of the
permit. ; - '

(b) ©Partial Inspecticn. For purposes of this section, a
partial inspection is an on-site or aerial review of a person’s .
compliance with some cof the provisions cf the Act, these
recqulations, and the terms and conditions of the permit.

(c) Complete Inspectlon. For purposes of this section, a
complete lnspectlon is an con-site review of a person’s compliance
with all the provisicns of the Act, these regulations, and the
terms and conditions of the permit within the entire area
disturbed or affected by the surface ccal mlnlng and reclamation
ocperations.

(d) Aerial Inspection. Aerial 1nspectlons shall be
conducted in a mahner which reascnably insures the ldentlflcatlon
and documentaticon of ceonditions at each surface c¢oal mining and
reclamation site inspected.

Any potential viclation cbserved during an aerial -
inspecticn shall be investigated on-site within three days: . B,
provided, that any indicaticn of a condltlon, practice or
visclation constituting cause for the issuance of a cessation
order shall be investigated on-site immediately. An on-site
investigation of a potential viclation observed during an aerial
inspection shall not be considered tc be an additional partial or .-
complete inspection for the purposes of paragraph (a) of this
subsection.

20.2 Notice of Viclations.

(a) When, on the basis c¢f an inspection carried out
pursuant to subsecticn 20.1 of this section, the Director
determines that the surface mining and reclamaticn operation or
prospecting operation is in viclation of any of the requirements .
of the Act, these regulations, and the terms and conditions of S
the permit or prospecting approval, a notice cof wviclation shall
be issued. Such notice of viclation shall comply with all
requirements and provisions of this subsection.

(b) Notige Procedures. A notice of violaticn shall be in
writing signed by the Director and shall set forth with
reasonable specificity:

(L) The nature of the violation;
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{2) The remedial actioen reguired, which may include
interim steps;

{3) 2 reasonable time for abatement, which may include
time for. accomplishment of interim steps, but in no case shall
the initial abatement perlo& be 1n excess of ftfﬁeen-{&s}thlrty

(30) days; and

(4) A& reascnable.description of the portion of the
preospecting or surface-coal mining and reclamation operation to
which it applies. -

(¢) Abatement. The Director may extend the time set for
abatement or for acccmplishment of an interim step, if the

failure to meéet the time previocusly set was not caused by lack of

diligence on the part of the operator. The total time for
abatement under a noctice of viclation, including all extensions,
shall not exceed 90 days from the date of issuance, except upon a
showing by the operator that it is not feasible to abate the
vigclation within 90 calendar days due to cne or more of the
circumstances in paragraph (e) of this subsection. An extended
abatement date pursuant to this subsection shall not be granted
when the operator’s failiure to abate within 90 days has been
caused by a lack of diligence cr intenticnal delay by the
operator in completing the regquired remedial acticn.

(d) Termination. The Director shall terminate a notice of
vieclation by written nctice te the permittee when he determines
that all violations listed in the notice of viclation have been
abated. Notices of vielations shall nct be terminated or vacated
because of the operator s 1nab111ty to comply w1th the terms of
abatement. . -

(e) Criteria for Extensicns of Zbatement Period.
Circumstances which may gualify an operator for an abatement
pericd of more than $0 days are: - B

(1Y Where the operator of a permitted operation has
made timely application for and diligently pursued a permit
renewal or other necessary approval of designs or plans but such
permit renewal or other approval has not keen or will not be
issued within 90 days after the time regquired for reasons not
within the control of the operatoer;

(2) Where there is a valid judicial order precluding
abatement within 9C days as to which the operator has diligently
pursued all rights of appeal and as to which there is no other
effective legal remedy;
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{3) Where the operator cannot abate within 20 days due
to a labor strike;

(4) Where climatic conditions preclude abatement
within 90 days, or where, due to climatic conditions, abatement
within 20 days clearly would cause more environmental harm than
it would prevent; or . '

(5) Where abatement within 90 days requires action
that would violate safety standards established by statute or
regulation under the Mine Health and Safety Act of 1977.

(£} Interim Procedures. Whenever an abatement time in
excess of 90.days is permitted, interim abatement measures shall
be imposed tc the extent necessary to minimize harm to the public
or- the environment.

{g) Grant of Extension. If any of the conditions in
paragraph (e) of this subsection exist, the operator may request
that the Director grant an abatement period exceeding 90 days.

An authorized representative of the Director shall grant the
extension only with the concurrence of his immediate supervisocr.
The abkatement period granted shall not exceed the shortest
possikle time necessary to abate the viclation. The operator
shall have the burden of establishing by clear and convincing
proof that he is entitled to an extension. The authorized
representative of the Director who grants or denies the extension
shall promptly and fully document in the file the reasons for
granting or denying the request. The immediate supervisor shall
review this document before concurring in or disapproving the
extended abatement date and shall promptly and fully document the
reasons for concurrence or disapproval in the file. ,

(h) Zppeals. Any determination made under paragraph (g) of
this subksection shall carry with it a right of appeal.

(1) Extension Periced. N¢ extension granted under paragraph
(g) of this subsection may exceed %0 days in length. Where the
condition or circumstance which prevented abatement within 90
days exists at the expiration date of any such extension, the
operator may request and the Director may grant. a further -
extension pursuant teo the procedures of paragraph (g) of this
subsection.
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20.3 Ceszgaftion Orders.

(a) Imminent Harm.

(1Y When the Director finds that a prospecting or
surface mine operation creates an imminent danger tec the health
or safety of the public or is causing or can reasonably be
expected to cause significant, imminent environmental harm to
land, air, or water resources, a cessation order shall be issued
forthwith. : = :

(2) Any cessation order issued under the provisions of
subsection (a) of Section 16 of the act, shall remain in effect
until the vieclation has been akated or until modified, vacated,
or terminated by the Director or the Reeiamatisn- Bearé ef
ReviewSurface Mine Board or by a court.

(3) In any cessation order, the Director shall
determine the appropriate remedial measures to bhe taken to abate
the violaticn in the most expeditiocus manner possible and shall
set forth these measures and the time by which abatement shall ke
accomplished _in the order. )

{4) Mining operations .conducited by any person without
a valid surface mining permit, cr approval fcr prospecting,
constitute a cvondition or practice which causes or can reascnably
be expected toc cause significant, imminent environmental harm to
land, air, or water rescurces, unless such cperations are an
integral, uninterrupted extensicn cf previcusly permitted
operations, and the person conducting such operations has filed &
timely and complete application feor a permit cor approval to
cenduct such operaticns.

(b) Failure t¢ Abate.,

(1} If the operator fails to meet the time set for
abatement of a notice of viclation issued pursuant tc subsection
20.2 of this section, the Director shall issue a cessation order;
or oo : ' o -

(2) If the operator fails to meet the time set for
accomplishment of any interim step of a notice of violaticn
izssued pursuant to subsection 20.2 aof thls sectlon, the Director
may lssue a cesszation order. ; ) -

(c) All cessation orders shall be issued as follows:
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(1) A cessation order shall set forth in writing with
reasonakle specificity:

(A) The nature of the condition, practice or
vielation for which the order was issued;

(B) The remedial action or affirmative obkligation
regquired by the cperator, if any, including any interim steps;

(C) The time established for abatement, if
approprlate; and -

(D) A reascnable description of the portion of
the prospecting or surface mining and reclamation operation to
which it applies.

(2) Reclamation operations and other activities
intended to protect public health and safety and the environment
shall éontinue during the periocd cf any cessation order unless
otherwise provided in the order. _

(3) The Director may mecdify, terminate or vacate a
cessation order for Jgood cause, and may extend the time for
abatement if the failure to abate within the time previously set
was not caused by lack of diligence cn the part of the operator.
A cessation order shall not be terminated or vacated because of
the operator’s inability to comply with the terms of abatement.

(4) The Director shall terminate a cessation order by
written notice when it is determined that all conditions,
practices, or viclations listed in the crder have been abated.
The termination nctice must be in writing and shall not affect
the right of the Dlrector to agsess civil penaltles for the
viclation.

(d) Notice of Informal Conference. _Notices of informal -
conferences held as a result of a cessdticn order issued pursuant
to the provisions of subsecticn (a), Secticon 16 of the Act shall
be posted at the nearest regicnal office and sent by mail or
communicated verbally, whichever is meore practicable, to any
perscn who filed a report which led to a cessation order for
which the informal cechference is to be held. The results of the
infermal conference shall ke provided to any person who filed a
report which led to the order within five (5) days after the
close of the informal conference. '

(e) Within sixty (60) days after issuing a cessation order,
the Director shall notify in writing any perscn identified as
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owning or controlling the permittee, that the cessation order was
issued .and that the person has been identified as an owner or
controller. oo - i

20.4 Show Cause Orders.

(a) Generzl. Where the Director determines that a pattern
of violaticns of the Act, these regulations or the terms and
conditions of a permit exists or has existed, and that the
viclations were caused willfully or through an unwarranted
fallure to comply, the Director shall issue an order requiring
the permittee to show cause why the permit and the permittee’s
right to mine under the Act should neot be suspended or revoked.
For purposes of this subsecticon a willfully caused violation is a
viclatlon resulting from an intentional act or omission, and an
unwarranted failure tc comply means the fallure cf the permittee
to prevent the occurrence cof any violation cr the failure to
abate any violation of the Act, these rules and regulations, or
the terms and conditions of the permit due to indifference, lack
of diligence or lack of reascnable care.

-

(b)Y Criteria for Establishing a Pattern of Viclations. The

Director may determine that a pattern of violations exists or has
existed, where violations wers cited on two or more inspections
of the permit area within any twelve (12) month pericd. 1In
making such a determination, the Director shall take into
consideration the following circumstances: -

(1) The number of previous violations cited on more
than one occasion for the same or related requirements of the
Act, these rules and regulations, or the terms and conditions of
the permit;

{2) The number of previous violations, cited on more
than one occasion, of different reguirements of the Act, these
regulations or the terms and conditicons cf the permit; and

{3} The extent to which the viclations were isclated
departures from lawful conduct.

(¢) Duplicate ¢or Similar Vieclations. The Director shall
promptly review the history of vielations of any permittee who
has been cited for viclaticns of the same or related requirements
of the Act, these regulaticons cor the terms and conditions of the
permit during three (3) or more inspections of the permit area
within any twelve (12} month periocd. After such review, the
Director shall determine whether or not a pattern of violations
exists. T ' '
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(d) Permittee Responsibility. Violations by any persons
conducting surface coal mining operations on behalf of the
permittee shall be attributed to the permittee, unless the
permittee establishes that they were acts of deliberate sabotage.

(e) Hearings and Appeals. If the permittee files an answer
to the show cause order and requests a hearing, a public hearing
shall ke held. The Director shall give thirty (30) days advance
written notice to the permittee and any interested party who
requests intervener status of the date, time, and place of the
hearlnq The Director shall publish the notice if practicable,
in a newspaper of general circulation in the area of the
operations, and shall also post the notice in the regicnal office
of the Division of Environmental Protection nearest the
operation. _ .

(f) Consent Agreement.- When the permittee demonstrates
that sufficient resources are available to him to abate the
violation(s), the Director may enter into a consent agreement.

(g} Hearing Record and Decisions. Within sixty (60) days
following the hearing, the Director shall issue a written

determination as to whether a pattern of violations exists, and
furnish to the operator and all other parties to the hearing a
written decision or consent order and the reason therefor,
concerning suspension or revocation of the permit.

{h) Revocation and Suspension. _If the Director revokes or
suspends the permit and the permittees right to mine under the
Act, the permittee shall immediately cease surface coal mining
operatlons in the subject permit area, and initiate the
appropriate remedial action as follows:

(1) If the permit and the right to mine under the Act
are revoked, the operator shall complete reclamation w1th1n the
time SpEleled in the revocation order; or --

(2} If the permit and right to mine under the Act are
suspended, the operator shall completé all affirmative
obligations to abate all conditions, practices, or violations, as
specified in the suspension crder.

(i) Failure to Abate. Whenever a permittee fails to abate
a viclatien contained in a notice of violation or:cessation order
within the abatement period set in the nctice or order or as -
subsequently extended, the Director shall review the permittee’s
history of violations to determine whether a pattern of
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violaticons exists and shall issue an order to show cause where
appropriate.

(3) Consent Agreement. If, at any point in the enforcement
process following the issuance of a notice of viclaticn, a
cessation order or a show cause order, a consent agreement is
reached between the Director and a permittee and/or cperator, the
follewing standards shall apply to that consent order:

(1) The Director will require all abatement work
mandated in the consent agreement to be performed in the most
expediticus manner physically possikble. In no event shall the
time pericd in which remedial action must be completed exceed one
(1} year, nor can extensions to abatement times in consent orders
total more. than one vear; provided however, that for sites
permitted before September 5, 1989, the Director may g¢rant a
future extension if he finds in writing that excepticnal
circumstances exist which preclude abatement in the twelve-month
period.

(2) Violation of any term in a consent agreement shali

result in immediate forfeiture of the bond for the site, unless
the Director finds in writing that:

(A) The operator and/or permittee have shown good
faith in taking remedial actions reguired by the consent
agreement; and o
(B) No environmental harm has resulted, or will
result, frém the. subject violation.

(3) No consent agreement shall be agreed to if the
permittee, and/or operator or any entity owned or controlled by
the permittee and/ocr the operator, has viclated or is in
viclation of a previouz corigent agreement; provided however, that
the Director 1s$ reguired to make only best efforts to determine
if said violaticn or ownership and contrel ties exist.

{£) No consent agreement can be reached on a site if
the permittee and/or operator have previcusly entered into two
consent orders cn the same site.

The standards set forth in (1) through {(4) above shall apply

tc any extension, modification, or cther change in any existing
consent agreement. :
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20.5.Civil Penalty Determinations.

(a) Notice of Viclation Assessments. The Director shall
review each notice of vioclaticn and determine whether or not a
civil penalty will be assessed and the amcunt cf the penalty.

The Director for each notice cf viclation, may assess a separate
civil penalty for each day of the viclation, beginning with the
date of issuance %f a notice cof viclaticn te the date of
abatement of the viclation. In determining whether or not to
assess a separate daily civil penalty and determine the amount of
the civil penalty, the Director shall consider those factors
specified in suksecticn (c¢), Sectiecn 17, of the Act, and
subsection 20.7 of these regulations, and may ccnsider the extent
tc which the operator may have gained any ecconcemic benefit as a
result of a failure to¢ comply. Any notice of viclation which
continued unabated for two or more days after the initial
abatement periocd, and received a civil penalty assessment of
$3,500 or more, shall be assessed the penalty amount for a
minimum of two separate days. The determination as to whether or
net to assess a civil penalty if the amount is less than one
thousand dollars ($1,000) will be at the discretion of the
Director. Notices of violations with a sericusness rating of 4
or greater shall ke assessed regardless of the amount.
Termination of a notice of violation shall not affect the right
cf the Director tc assess a civil penalty for those violations.

(b) Cegsaticn Crdexr Assessments. The Director shall, for
any cessation order, assess a civil penalty in accordance with
subsection (a), Section 17, of the Act for each day of continuing
viclation, except that such penalty shall nct be assessed for
more than thirty (30) days. If the cessation corder has not been
abated ewr-medified-within the thirty (30) day pericd, the
Director shall initiate action pursuant teo subsections (b), (g),

(hy and (3j), Section 17, of the Act as appropriate. If the order.

is suspended in a temporary relief proceeding, the period
specified for the akatement shall not end until the date on which
the Director issues a final order with respect tc the vioclation
in guestion. If judicial review proceedings are initiated in
which the order is suspended by court, the dally assessment of
the civil penalty shall not ke made for any period before entry
of a final order by the court.
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20.6 Procedure for Assessing Civil Penalties. | B

(a) Assessment Qfficer - Duties. For the purpcses of this
section, the assessment officer shall not determine the proposed
penalty assessment until such time as the Director has caused an
inspzction of the violation to ke conducted and the findings of
that ingpection are submitted to the assessment officer in
writing. The Director must conduct the inspection of the
violation within the first fifteen (15) days after the nctice . or
order was served. The assessment officer may continue
conferences, conduct investigations, and interview witnesses as
necessaxy.

(b) Determination of Civil Penalty Amcunts. Civil p=znalty
amounts for notices of violation shall be determined in
accordance with the factors specified in paragraph (c), Section
17, of the Act and the numerical peoint system in subsection 20.7
of"this section. Within f£ifteen {(15) days of service of a notice
of wiolation or cessation corder, the persen teo whom it was issued
may submit written information about the violation to the
Director and to the inspector who issued the notice of violation
or cessatlon order. - -

(c) Notice of ZAssessment. The Director shall provide a
copy of the proposed assessment and the accompanying worksheet %o
the operator by certified mail, within thirty (30) days cf the
date of the issuance of a notice or order. If the mail is
tendered at the address of the perszon set forth in the sign
required under paragraph (a), subsection 14.1 of these
regulations, or at any address at which that person is in fact
located, and he cor she refuses to accept delivery of or to
colliect such mail, the reguirements of this paragraph shall be
deemed to have been complied with upon such tender. Failure by
the Director to serve any proposed assessment within thirty (30)
days shall not be grounds for dismissal cf all or part of such
assessment unless the person against whom the prepesed penalty
has been assessed: (1) proves actual prejudice as a result of
the-delay; and (2} makes a timely objection to the delay. An
objecticn shall be timely only if made in the normal course of
administrative review. The Director shall also give notice
including any worksheet, in person or by certified mail, to the
operator <f any penalty adjustment as a result of an informal
conference within thirty (390) days feollowing the date 0f the
conference. The reascons for reassessment shall be documented in
the file by the assessment officer. The Director shall consider
any information submitted pursuant to paragraph (b) of this
subsection in determining the facts surrounding the violation and
the amount ‘of the penalty. Unless a conference has been
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reguested, the Director shall review and if necessary reassess
any penalty considering facts which were not reascnably available
on the date of issuance of the proposed assessment because of the
length of the abatement period. Ths Director shall serve a copy
of any such reassessment and of the worksheet showing the
computation of the reassessment within thirty (30) days after the
date the violation is abated.

{d) Notice of Informal Assessment Conference. The time and
place of an informal asséssment conference shall be posted at the
nearest Division of Environmental Protection regional office to
the operation, at least five days prior to the conference date.
Any perscn shall have the right to attend and participate in the
conference. Any person, other than the operator and Division cf
Environmental Protection representatives, may submit in writing
at the time of the conference a regquest to present evidence
concerning the viclation(s) being conferenced. Such reguest
shall be.granted by the assessment ocfficer. Should proklems
arise due to scheduling, the assessment cofficer may continue the
conference to a later time and/or date as the assessment officer
deems necessary td heoncr other scheduled cénferences.

(e) Informal Conference. An informal conference on the
assessment or reassessment must be scheduled within 60 days of
the receipt of a reguest, pursuant to paragraph (1) subsection
{d} of Section 17, of the Act. Failure .to hold an informal
conference 1A the time limits specified in this subksecticon will
not ke considered as grounds for dismissal of the assessment,
unless the operator proves actual prejudice and makes timely
chjection to _the delay. The assessment officer shall consider
all relevant information on the vioclation including information
which may ke previded pursuant te paragraphs (b) and (d) of this
subsgsection. Within thirty (30) days after the conference is held
the assessment cfficer shall either:

(1) Settle the issue, in which case a settlement - =
agreement shall be prepared and signed by the assessment officer -
on behalf of the Director and hy the person assessed;

(2) Affirm, raise, lower, or vacate the penalty; or

(3) Terminate the conference when it is determined
that the issues cannot be resolved or that the person assessed is
not diligently working toward resolution of the issues.

(f) Settlement Agreement. If a settlement agreement is
entered into, the person assessed will be deemed to have waived
all rights to further review of the viclation or penalty in
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guestion, except as otherwise expressly provided for in the
settlement agreement. The settlement agreement shall contain a
clause to this effect. If full payment of the amount specified
in the settlement agreement is not received by the Director )
within thirty (30) days after the date of signing, the Director
may enforce the agreement or rescind it and affirm, raise, lower
or vacate the penalty within thirty (30} days from the date of
the rescission.

(g) Rules of Evidence. At formal review proceedings
pursuant to sectiona-z-amd 17 of the 2Act, no evidence as to any
statement made or evidence produced by one party at a conference
shall be introduced as evidence by another party, or may be used
to . impeach a witness.

(hy Fact of Violation. The fact of violation may noct be
contested in a civil penalty review proceeding, 1f it has already
been decided in a formal review proceeding under paragraphs—-+£3¥
or—{t4¥ 1 subsection (d) of section 17 of the Act.

{i) Escrow. If a person requests judicial review of a
proposed assessment, the proposed penalty assessment shall
continue to ke held in escrow until completion of the judicial
review.

(j) Penalty Adjustment.  When an administrative or judicial
review of a <ivil penalty order results in an order increasing
the penalty, the perscn to whom the notice or order was issued
shall pay the amount of the increase within fifteen (15) days
after the order is mailed to each person.

(k) Mitigation. Unless caused by lack of diligence,
inabkbility to .comply may be considered in mitigation cf the amount
of ¢ivil penadlty.

20.7 Assessment Rates.

{a) Histeorv of Violations. History of previous. viclations
is an accounting of all Notices of Violation and Cessaticn Orders
that were written on the subject operation in the previous twelve
(12) months. Notices of Violation and Cessation Orders which
were withdrawn or vacated shall not be included in the
accounting. The dellar amcount to be assessed shall be determined
py multiplying the number of viclations by a factor of one
hundred (100). N
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(b)

Violaticon is of an administrative nature resulting
in no harm or danger to the envirconment or public:
or the standard is violated to such a minor degree
that environmental harm or pubklic danger will not
result. ) - o

Violation results in potential_or actual harm or
danger remalining in the permit area; or in the
case where the impact extends beyond the permit
area; can be demonstrated that potential danger or
harm or will not result.

Viclation extends beyond the permit area and
results in a mincr degree of potential or actual
harm cr impact on the public. .

Viclaticn can reasonably be expected to result in
significant imminent envirenmental harm or create
an imminent danger to the health and safety of the
public. A violation which initially has a
seriousness rating of 7 or higher is one which
must be an imminent harm cessation corder, as set
forth in paragraph (a), subsection 20.3 of these
regulations.

Violation extends beyond the permit area and
results in a significant degree of environmental
harm or danger to the public.

Rating

Deollaxr
Amount

- 1002004001600 |/900/1200 [1600] 2100!2700|350C0C

(<)

Operator Negligence.

This wiolation 1s considered keyond the
control of the operator or his enplovees
and no negligence can be attributed to this
viclation. o

This vioclation was a result of an oversight
en the part of the operator and may have
been avcided if more consclentious effort
and/or reasonable care were given.
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3-4 This violation was cbhviocus and/or no action
was itaken by the operator to prevent the
prcbhlem.

5~& The operator failed to adequately respond
to previous written instructions of the
inspector to prevent this event.

7=8 The operator had keen officially notified,
in writing, ©of this proklem and did not make
any effort at correcting the problem.

Rating 0 1 2 3 4 5 6 7 2
Dollar ‘
Amount - 0 (100225380475 /6001725|878!1100C0

(d)y Operator’s Good Faith

Good faith percentage shall _net include a history of
viclations in the amocunt. Good faith percentage shall be rounded
to the nearest dollar amount.

0 Operator failed to take appropriate
remedial action. WViolation has been .
modified to a cessation order.

1-2 Operator took prompt, but insuf-
ficient remedial action to fully
abate the violation within the
regquired abatement peried. Abatement -
rveriod was extended for just cause.
Remedial acticn was completed prior
tc the end c¢f the extended abatement
pericd.

3-4 Operator took prompt remedial
action and worked diligently
to akate the vioclation. Conditions
beyond the cperator’s control prevented
full abkatement and reguired that the
abatement period be extended for just -
cause. Abatement of the violation was
accomplished before the end of the
extended abatement perioed.
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5-6 Operator initiated remedial action
immediately and expended all reasoconable
efforts to abate the violation. Violation
was abated before the end of the original
abatement periecd. .

7-8 Operator was already taking remedial action
at the time the viclation was noted, and
expended exemplary effort in abating the
violation before the end of the original
abatement pericd.

Rating 0 1 2 3 4 5 [ 7 2
% 0% 5% i0%|15% 20% 25% 30% 35% 40%

(e) Determinzticon of Penaiity Amgunt .

Sericusness of Viclations $
Operator Negligence -+
Subtotal _ 3
Less Good Faith % -3
Sub Total $
History of Violations B 3
Total - $

20.8 When an Individual Civil Penalty Mav be Assessed:

(a) Except as provided in paragraph (b) of this subsection,
the Director may assess an individual civil penalty against any
corporate director, officer or agent of a corporate permittee who
knowingly and willfully authorized, ordered, or carried cut a .
violation, failure.or refusal. ' : '

{k) The Director shall not assess an individual civil

penalty in situations resulting from a permit violatiocn by a
corporate permittee until a cessation order has been issued by
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the Director to the corporate permittee for the viclation and the
cessation order has remained unabated for thirty (30) days.

20.9 Amount of Individual Civil Penalty.

(a) In determining the amount of an individual civil
penalty assessed under subsecticn 20.8 of these regulations, the
Director shall consider the <riteria specified in subsection (g}
of Section 17 of the Act.

(k) The penalty shall not exceed $5,000 for each violation.
Each day of a continuing violation may be deemed a separate
violation and the Director may assess a separate individual civil
penalty for each day the violation, failure or refusal continues,
from the date of service of the underlying notice of viclation,
cessation crder or other order incorporated in a final decision
issued by the Director until abatement or compliance is achieved.

20.10 Procedure for Assessment for Individual Civil
Penalty. , ' o '

{(a) The Director shall serve on each individual to be
agssessed an individual civil penalty a notice of proposed
individual ¢ivil penalty assessment, including a narrative
explanation of the reasons for the penalty, the amount to be
assessed, and a copy of an underlying notice of violation and
cessation order.

(k) The noctice of propesed individual civil penalty
assessment shall become a final order of the Director thirty (30)
days after service upon the individual unless: ~ ,

(1) The individual files within thirty (30) days of
service of the rotice of proposed individual civil penalty
assessment a petition for review with the Reeiamatien-Beard-ef
ReviewSurface Mine Board; or

(2) The Director and the individual or responsible
corporate permittee agree within thirty (30) days of service of
the notice of proposed individual ¢ivil penalty assessnent to a
schedule or-plan for the abatement or correction of the
vioclation, failure, or refusal. '

(¢) For purposes of this subsection, service is sufficient

if it would satisfy state reguirements for service of a summons
and complaint. -

20.11 2ayment of Penalty
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(a) If a notice of proposed individual civil penalty
assessment becomes a final order in the absence of a petition for
review or abatement agreement, the penalty shall be due upon
issuance of the final order. : .

{b) If an individual named in a notice of proposed
individual civil penalty assessment files a petition for review
in accordance with subparagraph (1), paragraph {(k), subsection
20.10 of this section, the penalty shall be due upon issuance of
a final administrative order affirming, increasing, or decreasing
the proposed penalty.

(¢) Where the Directeor and the corporate permittee or
individual have agreed in writing on a plan for the abatement of
or compliance with the unabated order, an individual named in a
notice of proposed individual civil penalty assessment may
postpecne payment until receiving either a final order from the
Director stating that the penalty is due on the date of such
final crder, or written notice that abatement or compliance is
satisfactory and the penalty has been withdrawn.

20.12 Fees and Costs of Administrative Proceedings.

(a) Reguest for Fees. Any person may on reguest be awarded
by the appropriate board or court a sum egual tc ceosts and
expenses including attorneys’ fees and expert witness fees as
determined to have been reasonakly incurred. Such reguest must
be filed within forty-five (45) days of date of entry of
judgment. — :

The reguest shall include an affidavit setting forth costs
and expenses and ah itemized statement of attorneys’ fees. The
request shall be served upon all parties who shall have thirty
(30) 'days to answer the reguest. Cost and expenses including
attorneys’ fees may be awarded to: ~

(1) Any participating party against the viclator upon
a finding that there is a violation of the Act, the regulations
or the permift has occurred, and there is a determination that the
party made a significant contribution to the full and fair
determinaticon of the issues;

(2) To any participating party other than the violator
or his representative from the Division of Environmental
Frotection upon a determination that the party made a significant
contribution to a full and fair determination of the issues;
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(3) Tc a viclator from the Division of Environmental
Protection when the viclater demcnstrates that the Division of
Envirenmental Protection issues cessaticn order, a show cause
crder.or notice of viclaticon in bad faith and for the purpose of
harassing or embarrassing the viclator, provided that no award
shall be made under this subsection if the Diwvision of .
Environmental Protection prevails upen the issue of a violation;

(4) To a violator from any participating party other
than the Division of Environmental Protection where such
participating parties initiated or participated in the magistrate
proceeding in bad faith and for the purpose of harassing or
embarrassing the violator; and

(3) To the Division of Environmental Protection from
any participating party where the Division of Environmental
Protection demonstrates that any such party participating in such
proceeding in bad faith and for.the purpose of harassing or
embarrassing the Division of Environmental Protection. An award
may also include attorneys’ fees and expert witness fees expended
in obtaining an award of costs, expenses and attorneys’ fees.
Decisions on such awards may be appealed as other cases under the
Act. -
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38-2-21 Reciamatien-Beard-ef-ReviewSurface Mine Board.

21.1 Cpen Meetings. , )

(a) General. All meetings of the Reeiamatien-Beard-eof
RewiewsSurface Mine Board, pursuant to the provisions of the Act
shall be open to the publlc.

(b)Y Public Notice. The time, and place of all regularly
scheduled meetings and the time, place and purpose of all special
meetings shall be made available to the public and the news nedia
by publishing a notice containing at least the above information
in a newspaper of general circulation in the county where the
site or envirocnmental concern exists, or if the matter under
consideratich is of general interest to the pecple of the State
in a newspaper of general circulation in the State.

{(c) Emergency Meetings. In the event c¢f any emergency
requiring immediate official action such efforts to notify the
public shall be taken as circumstances allow.

21.2 Appeals tc the Reeiamatien-Beawd-ef-ReviewSurface Mine
Board. - ) o B ) T T ' -
{(a) Site Visits. The bcard may visit the site of the
activity or proposed activity which is the subject of the hearing
and take such additicnal evidence as it deems necessary provided
that all parties and interveners be given notice of the visit and

are given an opportuniity to accompany the Board.

(by Final Crders. ©On zll appeals to the Board, the Board
shall issue a final decigion thirty (30) days after the hearing
or within thirty (30) days after the testimony presented at the
hearing has bkeen transcribed and checked for accuracy.

(c) Burden cof Procf. The burden of proof shall be on the
party seeking to reverse the decision of the Director.

21.3 Ex parte Communication.

(a) Prchibition. Ex parte contacts between representatives
of the parties appearing before the Board and members or
representatives of the Board shall be prohiblted.
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28-2-22 Ccal Refuse

22.1 applicabilitv - Any surface coal mining operation
which involves the ceonstructicon, operation, enlargement,
medification, remcval and/or abandonment of a coal refuse site
shall be subject to the special provisions of this secticen in
addition to other applicable permitting requirements, performance
standards, and enforcement provisions of these regulations, the
Act, and cther State and Federal laws and regulations.

22.2 Certification - For purposes of permitting, the
applicant shall submit a separate set of maps, plans, design
data, 'and specificaticns for the refuse disposal facility, in
addition to those contained in the permit application.

The disposal facility shall ke deszigned using current,
prudent engineering practices. & gqualified registered
professicnal engineer, experienced in the design of similar earth
and refuse structures, shall certify the design of the disposal
facility. The disposal facility shall be designed to attain a
minimum long-term static safety factor of 1.5 and a seismic
factor of safety of 1.2. The stability of all foundations and
abutments must be maintained during all phases of construction.

22.3 Permit Reguireméents - General - In addition to the
other permitting reguirements cf the Act, these regulations, and

the reguirements of 30 CFR 77.214 and 30 CFR 77.215, each permit
arplication which invelves a coal refuse site shall centain the
folleoewing materials:

(a) HNarrative. A general narrative and discussion of the
project to include at a minimum a discussion of existing site
conditions, the design life of the facility, quantity and type of
coal refuse toc be placed on the site, subsidence potential method
cf operation to include clearing and grubbing, topsoil
stockpiling, construction of surface and subsurface drainage
facilities, phases of construction, method and location of coal
refuse placement or removal, ccal refuse placement during
inclement weather, routine inspection and maintenance, procedure
to be followed in the event the site is abandoned prior to the
planned design life, and a sequence for construction of drainage
facilities, critical construction phases, reclamation and final
abandonment procedures. In addition, include a descripticn of
the duties, responsibilities and lines of communication of those
persons responsikble for the design and censtruction of the coal
refuse disposal site. All data, graphs, curves, etc., which
provide the bkasis for hydrelogic and hydraulic design of coal
refuse embankments and impoundments shall accompany other design
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data, plans, and specifications, submitted as part of the permit
application.

(b) Plan View. A plan view of the site showing detailed
contours, limits ¢f the coal refuse disposal site, all drainage
facilities, location of springs, seeps, mine drainage and/or
cpenings, location of the subdrain system, project statieoning,
location of cross sections, location of borings, test pits and
instrumentation and other pertinent data required for project
control.

(¢) Cross Sections. Cross sections of the coal refuse
disposal site transversely and longitudinally showing original
ground, finished elevations, final configuration of refuse
material, subdrains, diversion details, spillways, and other
pertinent features ¢f the site. Cross section shall be of
sufficient accuracy and detail so as to provide a basis for
stability computations at critical locations.

(d) Sediment Contrel Plan. A sediment control plan
designed in accordance with subsection 5.4 of these regulations.

(e) Diversions. ZEach application sghall contain plans and
specificaticns for a diversion channel above the coal refuse site
to direct surface water runoff from the contributing watershed
around the facility. Such diversion channel shall be designed in
accordance with subsection 5.3 of these regulaticns except as
fcecllows: -

(1) Design storm. &all diversion ditches and stream
channel diversions shall be designed to carry the peak runoff
from a one-hundred (10C)} year frequency, twenty-four (24) hour
duration rainfall. : :

(2) A freeboard equal t¢ or greater than 1+.025val/3
shall be added to the design flow depth to cbtain the total depth
cf the diversion ditch.

{3) Each diversion.ditch must be designed to carry the
peak flow with freeboard from the contributing watershed area.

(4) Diversions shall ke designed, constructed, and
maintained in a manner which prevents additional contributions of .

suspended $olids to stream flow and to runcff outside the permit
area to the fullest extent possible.
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(5) Excess excavated material not required for
construction or maintenance c¢f the diversion ditch must be
properly disposed of in the permit area.

(6) Topsocil removed from the channel excavation shall
either be redistributed on another part of the permit area or
stockpiled for a later use.

(7 All diversiocn systems shall exit safely beyond the
toe of the embankment in a natural drainway capable of carrying
the design flow without excessive ercsion.

(8) All stream channel diversicns must be designed to
carry the design flow around the disturbed area. The diversions
must outlet intoc the original channel or a natural channel of
egqual cross section.

(9) Diversions in refuse must be lined with soil or a
suitable substitute unless other erosicon protection is provided.

(10) Permanent diversicn systems designed to convey
water under a ccal refuse embankment by means cof a pipe or
conduit are unacceptable. However, diversicn by means of a pipe
or condult may be permitted during active cperation, provided
that (1) height or storage limits for impoundments are not
exceeded, (2) the pipe or conduit is used in conjunction with
surface ditches toc meet applicable design storm reguirements, and
(3) the design of the pipe or conduit accocunts for durability and
design life, load limits, joint sealing, trash rack protection,
and maintenance regquirements throughout the operatlonal life of
the structure. , .

(f) Desicgn and Specifications for Hydraulic Structures.
Such structures shall be designed to safely contreol excessive
erosion by using energy dissipaters and/or channel protection, as
necessary, based upon design flow velccity. Seepage control
devices shall be used to prevent undercutting of nonflexibkle
linings. The potential for landslides or slope fallures shall be
considerad in the location of all hydraulic structures. Channels
shall not be located on or near an existing landslide. No
surface runoff or slurry may be diverted intc underground mines
unless approved by the Director in accordance with paragraph (e)
subsection 14.5 cof these regulations.

(g) Computations.  The application shall include all design
data and calculaticn results. If a computer analysis 1s used,
cnly the input data and results used specifically in the design
need be submitted. If graphical flood routing technigues are
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used, all charts and graphs shall be included. Adequate cross
sections and profiles shall be given for all hydraulic
structures., - T

(h) All coal refuse impoundments must be analyzed and/or
designed in accordance with this subsection. Non~impounding coal
refuse embankments must be designed in accordance with this
subsection unless any proposed modifications to the design
standards of this subsecticn are Justified through appropriate
stability analysis. The fcollowing structural analysis and/or
design data of coal refuse embankments and impoundments shall be
presented . in graphical or tabular form:

(1} A sufficient subsurface investigation shall be
performed by a registered professional engineer or engineering
geclcogist. The number, locaticn, and depth cof borings, test
pits, and/or trenches shall be reascnable for the size, purpose,
soils present, and foundaticn type of the structure. The
investigation shall consider depth of scil to bedrock, field
classification of scils, character of bedrock, in situ testing,
s0il sgampling, determination of groundwater flow and location of
seeps and springs, and a soll profile for critical locations in
the structure, hydraulic structures and other pertinent locations
which may affect the safety of the structure. The number, depth,
and leoccation of borehocles shall be based on the quantity of
material to be impounded and subsurface conditicons. A geclogic
study shall also be conducted for impounding structures £o
evaluate landslides into the impoundment, bedrock discentinuities
such as soft seams, joints, joint svstems, bedding planes, and
fault zones which may adversely affect the structure’s .
performance. Past and future mining to include height of seam,
depth and cover rock of the seam, and previous subsidence
problems shall be considered where subsidence may affect the
safety of the structure.

(2) Laboratory tests shall be conducted on all
foundation and embankment materials to include soil
classificdation through hydrometer analysis, density, water
content, compaction tests, shear strength, consolidation, and
permeability unless the scope, characteristics, or design concept
of the site make one or more of these reguirements unnecessary.

(i) Safety Factors. A description including plans, design
data, specificaticns, and computatiocns of how safety conditions
will be achieved. The disposal facility shall be designed,
constructed, and maintained to attain a minimum long-term safety
factor of 1.5; provided further that a cecal refuse site which has
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the capability to impound water shall also attain a seismic
safety factor cf at least 1.2.

(j) Liguefaction. Describe the potential for liguefacticn
and provide safeguards against the develcopment of this conditicn.

(k} Instrumentation. A description of installation of
instrumentation such as pliezometers, setitlement markers, slope
indicators, and similar monitoring devices shall be included in
the plan to mcnitor present hazardous conditions, construction
conditions, and to verify design assumptions. A plan for
monitoring these devices shall alsc be provided.

{1l) Stability Analysis. All stabllity analyses shall be
done using standard engineering technigues. The submittal shall
include &ross sections at critical locaticons in the facility
showing the materials profile, location cf critical potential
failure surfaces and thelr factors of safety, estimated or
measured phreatic surfaces for construction and/or long term
seepage conditiens, and a tabulated listing cof strength
parameters used. If a computer analysis is used, only the input
data and results used gpécifically in the design shall be :
submitted. - .

{m) Underdrains. If the disposal area contains springs,
natural or _manmade waTer Courses, ©or wet weather seeps, the
application shall include diversions and underdrains as necessary
to control erosion, prevent water infiltration into the dispesal
facility and ensure stability. Diversions and underdrains shall
be designed as follows: o

(1) Runcff from the areas above the refuse pile and
runoff from the surface of the refuse pile shall be diverted into
stabilized diversion channels designed in accordance with
paragraph (e) of this subsecticn and subsecticn 5.3 of these ) _.
regulations to safely pass the runcff frecm a cne hundred (100)
year, twenty-four (24) hour precipitaticn event. Runoff diverted
from undisturbked areas need not be commingled with runoff from
the surface of the refuse pile. Uncontrclled surface drainage
may not be diverted over the outslope of the refuse piles.

(2) Underdrains shall consist of durable rock or pipe,
and be designed and constructed using current, prudent
engineering practices. The underdrain system shall be designed
to carry the anticipated seepage of water due te rainfall and
from seeps and springs in the foundation of the disposal area
away from the site, and shall be protected from piping and
contamination by an adecuate filter. Rock underdrains shall be N
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constructed of durable, nenacid, nontoxic-forming rock (e.9.,
natural sand and gravel, sandstone, limestone, or other durable
rock) that does not slake in water or degrade to soil material,
and which is free of coal, clay or¥ other nondurable material.
Perforated pipe underdrains shall be corrosion resistant and
shall have characteristics consistent with the long-term life cof
the £ill. ) ’

(n) &ite Preparation. Procedures for clearing and
grubking. = - _ -

(¢) Excess Material. Procedures for disposal of excess
material resulting from clearing, grubbing, and other site
preparation activities.

{(p) Compaction Reguirements. Procedures for spreading and
compaction of ‘refuse material during placement. The material
shall be compacted in layers not exceeding twe (2) feet in
thickness and shall not have any slope exceeding two horizontal
to one vertical, except that the Director may approve
construction of a refuse pille in compacted layers exceeding two
(2) feet in thickness , where englineering data substantiates that
both a minimum static safety factor of 1.5 and a minimum seismic
safety factdér of 1.2 will be attained; provided, that the
operator shall submit plans for the Director’s approval, and
shall also provide doclhentation showing prior approval by MSHA
pursuant to Federal regulations at 30 CFR 77.215(h) for the
alternate construction, without which dcocumentation the plans
will not ke approved.

(gq) Sealing Abandoned Cpenings. Plans in accordance with
20 CFR 75.1711 for sealing abandcned openings and covering the
seal with four feet of an impermeable non-toxic material. Such
plans shall consider prevention of water bulldup behind the
seals, toxicity of the refuse and mine strata, gradient of the
opening, hyvdreclogic balance and passage cof any acid water to a
treatment facility. If a mine seal is in the impcoundment area of
an impounding ccal refuse dispcsal site, the seal shall be
designed to safely withstand full hydrostatic head with a factor
of zmafety of at least 1.5 against bklowout. Eigher factors of
safety may be regquired where dictated by the consegquences of
failure. Calculations and cross sectiong used 1in the analyses
shall be submitted.

(r) Extinguishment of Burning Areas.  Plans approved by
MSEA for the extinguishment of burning areas which centain, at a
minimum, method of extinguishment, safety measures for eguilpment
operaters and persons working or living in the vicinity of the
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site, and a provisicn that only these persons authorized by the
operator, shall be inveolved in the extinguishing cperation.

(s) Underground Disposal. Plans for underground refuse
dispecsal shall be submitted to and approved by the Director and
the Mine Saféty and Health Administration. All plans nust
include: ' : ) a

(1) Method of disposal including a descripticon of the
source of the transport medium;

(2) Maps of mines where ccal refuse materials are to
be disposed with a description of the percent of nine veid to be
filled; ;

(3) Descriptien of location of active workings
including plans, specifications, and methods of constructing
undergrdund retaining walls; T

(4) Potential areas of breakout in active mine
workings and on the surface of the ground;

(5) Effects of subsidence cn the plan;

{6} The effects on the hydrologic regime including the
location and descripticn of permanent monitoring wells or
meoniteoring staticons;

{7} Gradient of the mine from the backfill area;

(8) Description of the stratum underlying the mined
cocal; : | |
(92) Source and quality of the refuse;

(10} The method of treatment of water 1f released to
surface streams; - . :

(11) A contingency plan formulated to alleviate or
corract any hazardous conditions which may result from a blowout;
and ’ ' : o :

(12) A description of the surface area to be supported
by the refuse backfill, the anticipated surface effects following
backfilling, and the method for dewatering the backfill. - '

(%) Zbandeonment Plan. An abandenment plan which addresses
the feollowing requirements and include a schedule for their
implementation:
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(1) No refuse embankment or impcoundment may be
abandconed until approved by the Director.

(2 The final top elevation of the refuse embankment
must be higher than, and sloped inte, the diversion ditch.
Maximum slope of the top of the embankment to the diversion ditch
shall be five (5) percent unless otherwise approved by the
Director. - .

(3) All pipes under refuse areas left as non-
impounding fills shall be sealed with concrete at the upstrean
end prior to abandonment.

(4) At abandonment all fine refuse_in the impoundment
pool shall be covered with a minimum three foot layer of coarse
refuse or other f£ill material prior to topsoiling unless
otherwise approved by the Director. _

(5) At abandonment all coal refuse shall be ceovered
with a minimum of four (4) feet of.the best available non-toxic
and nen-combustible material in a manner that does not inmpede : .
flow from sub-drainage systems. The Director may allow less than
four (4) feet of covar material where it can ke demconstrated on
the basis of phyvsical and chemical analyses of the growth medium
that the vegetation requirements of Sectlon 9 of these
regulaticns will be met. _

(6) & certificate of approval for completion cf
construction shall be issued upon completion of the above
requirements. : .

22.4 Permit Reguirements - Impounding Structures. In
addition te the requirements of the Act and these regulations,
coal refuse disposal sites which have the capability of
impounding water shall be subject toe the specilal reguirements of
this subsection and may be subject to cother State and Federal
laws and rules and regulations, depending on their embankment
gize and helding capacity.

(a) Dam Control Act. A coal refuse site which is
constructed in such a manner that it: (1) Rises twenty-five
(25) feet or mcre above the natural bed cf a stream or
watercourse ds measured from the downstream toe of the embankment
and which does or can impound fifteen (15) acre-feet Or more of
wvater,; or; (2} Rises six (8) feet or more abcve the natural bed
cf a stream or watercourse as measured from the downstream toe of
the embankment and which does or can impound fifty (50) acre-feet
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or more of water is by definition a dam and is thereby subject to
the provisions of the West Virginia Dam Contrel Act set forth in
ehapﬁer ae——ALEte&e 5BChapter 22, Article 14, cf the Code of West
Virginia. N

(b) Mine Safetv and Health Administration (MSHA)
Impoundments. A coal refuse site which 1s constructed in such a
manner that it can impound water,- sediment, or siurry to an
elevation of: (1) TFive (5) feet or mcre above the upstream toe
of the structure and can have a storage volume of ftwenty (20)
acres/feet cr more, or; (2) Twenty (20) feet or more above the
upstream tee of the structure, or; (3) Presenis a hazard to
cogl miners &as determined by the District Manager of the Federal
Mine Safety and Health Administratiocn, shall be subject to the
requirements of 30 CFR 77.215 and 77.216 of the Federal Mine.
Safety and Health Administration Regulaticns.

(cy Small Impoundments. Coal refuse sites which result in
meoundhents which are not subject %o .the Dam Control Act or the
Federal Mine Eealth and Safety Act shall be designed,
constructed, and maintained subject toc the reguirements of this
subsection and subsectlons 5.4 angd 22.5 (3)(6) of these rules and
regulations.

(d) Hazargd Potential. The hazard potential of coal refuse
sites which have the capabllity of impounding water shall be
determined by the applicant based on the potential loss of life
that would result due to a fallure and the classification

determined ©ni the basis of the following criteria:

(1) gClass A. Impoundments located in rural or
agricultural areas where failure may damage farm buildings,
agricultural l&and, or secondary hlghways. Failure of the
structure would cause only loss of the structure and loss of
property use such as related roads, but with little additional
damage to adjacent property. Any impoundment exceeding twenty-
five (235) fzet in height measured at the downstream toe or two-
hundred (200) acre-feet storage volume cor having a watershed -
exceeding five hundred (SGO) acres shall not be a Class A
structure.

(2) Class B. Impoundments located in predominantly
rural agricultural areas where failure may damage isolated homes, -
primary highways or minor railrcads or cause interruption of
relatively important public utilities. Failure of the structure
may cause great damage to property and project cperations.
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(3) <Clasgs ¢. Impoundménts located where fallure may
cause loss of life, serious damage to homes, industrial and
commercial buildings, iImportant public utilities, primary
nighways, or main railreoads. This classification must be used if
failure would causé possible loss of human life.

() Emercency Planning. For a Class C structure or if a
dangerous condition exists, notificaticon and action procedures
shall be formulated by the operator or owner, for public
prrotection and remedial action in the event of an emergency. All
emergency procedures must be submitted and become part of the
approved plan. If adequate emergency procedures cannot, for
vhatever reason, be formulated by the owner or operator, then he
must $o0 notify the Director in writing. The Director may then
notify the Cffice &f Emergency Services and reguest that
emergency prccedures be develcoped for the coal refuse site.

(f) Design Storm Specificaticons. All refuse impoundments
and dams shall be designed to meet the following design storm

criteria based upon hazard classification.

(1) Class A impoundments shall be designed for a
minimum of P 100 + 0.12 (PMP-P 1g5g5) inches of rainfall in six (6)
hours. - ; :

(2) Class B impoundnments shall be designed for a
minimum of P 7gp + 0.40(PMP-P jg5¢g) inches cof rainfall in six (€)
heours. ' - .o

(3} <Class C impoundments shall be designed for a :
probable maximum precipitation (PMP) of a six (6) hour or greater
event plus three feest of freebecard.

(g)y Primarv and Emergency Spillway Design. All
impocundments meeting the size or other criteria of 30 CFR

77.216(a) must be designed and constructed to safely pass the
probable maximum precipitation of a twentv-four (243} hour storm
event. . All impoundments of a lesser size must be capable of
passing through a spillway or outlet works or a ccmbination
therecf, that portion of the design storm that cannct be safely
stored in the impoundment and to draw down the stored portion of
the design storm within the specified terms in accerdance with
the follecwing:

(1) Class A inpoundments must be designed with an open
channel spillway unless otherwise approved by the Director,
Ninety (%0) percent of the stored portion of the design storm
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must be discharged or removed within ten (10) days after the
storm event.

(2) Class B impoundments shall be designed with either
an open channel spillway only, or with an emergency spiliway and
a principal spillway together. ©Ninety (90) percent of the stored
portion of the design storm shall be dlscharged or removed within
ten days after the storm event.

f{3) Class C dams may be designed in one of three ways:

(A) An Ilmpoundment designed without discharge
structures shall be capable of storing a minimum of two (2) six
(6) hour duraticn probable maximum storms. Water shall be
removed from the impoundment tTo its lowest practical level within
ten (10) davs after the storm event by pumping or by other means
if storm water reduces the storage capacity tc one probakle
maximum storm or less.

(B} An impcundment designed with a decant or
principal spillway only shall be capable of storing at least one
(1) six (&) hour duration probable maximum storm. Ninety (90)
percent of the stored porticon of the storm shall be discharged or
removed within ten (10) days after the storm event.

(C) An impoundment designed with either an open
channel spillway only, or with an emergency spillway and
principal spillway together shall be capable of discharging that
portion of the six (6) hour duration probable maximum storm that
cannot be safely stored in the impoundment. Ninety (20) percent
cf the stored pertion of the storm shall be discharged or removed
within ten (10) days after the storm event.

(4) A single open channel spillway may be used only if
it is: :

(a) ©Ff non-erodable ceonstruction and designed to
carry sustained flows; or

(B) Earth or grass-lined and designed to carry
short term, infrequent flows at non-erosive velocities where
sustained flows are not expected.

(h) Open Channel Spillways. All open channel spillways
must comply with the design standards of thls secticn and the
following additicenal standards:
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(1) Any open channel spillway designed for less than
one hundred (100} percent probakle maximum precipitaticn shall be
provided with freeboard above the ma7%mum water surface as
determined by the equation 1+. c2s5val

(2) All open channel spillways shall be constructed of
non-erodable material where sustained flows are expected, or may
be of earth or grass lined construction where short term
infrequent flows &t nonerosive velocities, are expected.

{3) Excess excavated._ material not needed to construct
and maintain the spillway channel must be properly disposed of in
the permit area. : )

(4) Tcpscil remcoved from channel excavation shall
either be redistributed on ancther part of the permit area or
stockpiled for future use. L

(1) Pipe Spillwavs. All pipe spillways must comply with
the reguirements of this section and the following additional
reguirements: B}

(1) The pipe splllway inlet must be protected by a
designed trash rack.

(2) All riser=type spillways must be designed to
prevent vortexing. ;

(3) A skimming device 1s required where floating
rollutants exist or azre anticipated.

(4 An adeguate foundation and bedding shall he
designed for all pipes and risers..

(5 All pipe spillways ghall be de51gned to provide
geepage control along the conduit.

(6) The pipe spillway shall be of sufficient strength
to withstand the maximum lcad of the £ill above it.

(7) All pipe spillways shall ke constructed of
suitable material to resist deterioration for the design life of
the facility.

(8) The ocutlet of all pipes, where blockage by animals
can occur, must be protected by an animal guard._ -
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22.5 Perfcrmance Standards. The fecllowing performance
standards shall be met for all cocal refuse dispdsal sites.

(a) Contrclled Placement. All cocal refuse sites shall be
placed in néw or existing disposal areas within a permit area
designated for this purpose. Coal mine refuse shall be placed in
a controlled manner to: :

(1) Minimize adverse effects of leachate and surface-
water runoff on surface and ground water quality and guantity;

(2} Ensure mass stability and prevent mass movement
during and after =ll phases of construction and be constructed
and maintained in such a manner so as to attain a minimum long-
term saféty factor of 1.5 provided that structures which have the
capaclty to impocund water shall alsoc attain a seismic safety
factor of 1.2; ’

(3) Ensure that the final disposal facility is
suitable for reclamaticn and revegetation compatikle with the
natural surroundings and the approved postmining land use;

(4) Not create a public hazard; and
(3) Prevent combustion.

{b) Extrarnecus Refuse. Coal mine refuse material fronm
activities located outside a permit area may be disposed of in
the permit area only if approved by the Director. Approval shall
be based upeon a showing that such disposal will be in accordance
with the standards of this sectilon.

(¢) Slcope Protection. Slope protection shall be provided
to minimize surface erosion at the site. All disturbed areas,
including diversion channels that are not riprapped or otherwise
protected, shall be revegetated upon completion of construction.

(d) Site Develonment. Clearing and grubbing shall be
performed in the disposal area pricr to placement of refuse
material. Topscil shall be removed, segregated, and stored or
redistributed in accordance with subsecticn 14.3 of these
regulations. If approéved by the Director, organic material may
e used as mulch, or may be included in the topscil to control
erosicn, promote growth of vegetation, or increase the moisture
retenticon of the soil.

(¢) Finel Configuration. The final configuration of the
refuse pile shall be suitable for the approved postmining land
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use. - Terraces may be constructed on the outslope of the refuse —
pile if reguired for stability, control or ercsion, conservation

of soil moisture, or facilitaticn of the approved postmining land

use. The grade of the ocutslecpe between terrace benches shall not

be steeper than 2h:lv (50 percent).

(£) Impoundment Within Fill Areas. No permanent ,
impeundments shall ke allowed on the completed refuse pile. o

Small depressions may be allowed if they are needed to retain
moisture, minimize erosion, create and enhance wildlife habitat,
or assist revegetation, and if they are not incompatible with
stakility of the refuse pile. o

(g) Topsciling. Following final grading of the refuse
rile, the coal mine refuse shall be covered with a ninimum of
feur (4) feet of the best availakle, nontoxic and noncombustible
material, in a manner that does not impede drainage frem the
underdrains. The Director may allow less than four (4) feet of
cover material based on physical and chemical analyses which show
that the revegetation requlrements of Section 2 of these
regulations will be net.

(h) Notification of Hazardous Conditions. If any
examination or inspection discleoses that a potential hazard -
exists, the Director shall be informed promptly of the finding
and of the emergency procedures formulated for public protection
and remedlal acticon. If adeguate procedures cannct be formulated
or- implemented, the Director shall be notified immediately. The .
Director shall then nectify the appropriate agencies that other —
emergency procedures are resguirsd to protect the puklic.

(i) Disposal in Underground Workings. Coal mine refuse may
be disposed of in underground mine workings in accordance with
the provisicris of paradgraph (g) of subsection 22.3 of this
section.

(3) Construction Specifigaticons. New and existing
impounding structures constructed of coal mine refuse or intended

te impound coal mine refuse shall meet the follow1ng
reguirements:. —

(1) Coal mine refuse shall not be used for
construction of an embankment which impounds water unless it has
been demonstrated to the Director that the stability of such a
structure confeocrms to the reguirements of this section and the
use of coal mine refiuse will not have a detrimental effect on
downstream water guality or the environment due to acid seepage
through the impounding structure. The stability of the structure
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and the potential impact of acid mine seepage through the -
impounding structure shall be discussed in detail in the design
plan. ' ’

(2) If an impounding structure constructed of coal
mine refuse or intended tc¢ impound coal mine refuse meets the
criteria of paragraph (c) of subsection 22.4 of this section, the
combination of principal and emergency spillways shall be
designed and constructed in accordance with paragraphs (g) and
(h) of subsection 22.4 of this section.

(3) Spillways and ocutlet works shall be designed to
provide adequate protection against erosion and cocrrosion.
Inlets shall be protected against bklockage.

{(4) Runoff from areas above the dizposal facility or
runoff from surface of the facility that may cause instability or
erosion of the impounding structure shall be diverted into
stablilized diversicn channels designed to safely pass the runoff
from & one hundred (100) year, twenty-four (24) hour
precipitation event. '

(5)° Impounding structures constructed of or impounding
coal mine refuse shall ke designed so that at least ninety (90)
percent of the water stored during the design precipitation event
can ke remcoved within a ten (10) day periecd.

(6) No coal refuse Iimpoundments shall remain as
permanent impoundments. Upon completicon of reclamation, such
structures shall nct be capable of steoring or impounding water.

(7) Slope protection shall ke provided to protect
against erosion and sudden drawdown. Embankment faces shall be
vegetated or otherwise stakilized in accordance with approved
procedures. o ' '

(k) Drainace and Sediment Contrel. Drainage control
measures shall meet the reguirements of Section 5 of these
regulations. = After grade release, discharges from the permit
area-shall not lower the water quality of receiving streams.

(1} Remcval of Abandoned. Coal Refuse Piles. Where coal
refuse is tec be removed from an abandoned coal refuse disposal
area under a special permit issued pursuant to subsection (4)
Section 28 of the Act and subsecticn 3.14 of these regulations,
the following standards shall be met:

¥
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(1) Removal of refuse shall ke complete when possible
and shall be accomplished in successive horizental lifts with a
maximum elevation difference between working benches of twelve
{12) feet or may be removed down a slope from the top to the toe
provided that the sleope is nc steeper than 2H:1V. No refuse may
be removed from the toe of the criginal embankment until the
final removal process.

{2) At all times during remocval cperations, care shall
be exercised to protect the operating personnel, the public, and
tc insure long-térm stability in accordance with the approved
plan.

(3} Where partial removal is apprecved, the final
graded slopes of the remalning refuse shall be no steeper than
2H:1V and have at least one bench for every fifty (50) feet of
change in elevation.

(4) Sheuld burning areas be encountered, the fires
shall be extinguished in accordance with paragraph (m) of this
subsection, and remcval of refuse shall be done in a safe manner.
The final graded slcpes of the coal refuse pile shall result in a
stable configuration having a static safety factor of 1.5 as
demcnstrated by a stakility analysis.

(5) The tctal disturked arsa shall be regraded in such
a manner as to be compatible with the natural surrocundings and
shall be revegetated in accordance with Section ¢ of these
regulations. Such regrading and revegetation shall occur as -
contemporaneously as practicable with removal operations as
reflected in the reclamaticn plan.

(6 All remaining refuse materials disturbed by the
operation shall be covered with a minimum of four feet of cover
of non-toxic and non-combustikle material sufficient to éstablish
adeguate vegetation except that a lesser cover may be used based
on chemical and physical analysis in accordance with paragraph
{k), subsectlon 9.2, of these regulations.

(7) Regrading drainage control shall be provided in
accordance with the approved reclamation plan.

(m} Burning Refuse Piles. Where burning or burned refuse
is encountered in the construction of a new structure or the
reconstructicen or removal of an ex1st1ng structure, the following
gstandards shall be met:
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(1) Coal mine refuse fires shall be extinguished by
the person who cconducts the surface mining activities, in
accordance with a plan approved by the Mine Safety and Health
Administration. The plan shall cecntain, at a minimum, provisions
toc ensure that only those persons authorized by the operator, and
whe have an understanding of the procedures to be used, shall be
involved in the extinguishing cperations.

(2) No burning or burned coal mine refuse shall be
removed from a permitted disposal area without a removal plan
approved by the Director. Consideration shall be given to
potential hazards to persons working or living in the vicinity of
the structure. - .

22.6 Inspections. A gqualified registered professicnal
engineer, or other gualified professional specialist under the. -
direction of the professional engineer, shall inspect the refuse
pile during construction. The professional engineer or
specialist shall be experienced in the constructicn cf similar
earth and refuse structures. Inspection reports shall be
retained for review at or near the site.

(a} HNon-impounding Structures. ZInspections of non-
impounding refuse piles shall be made at least quarterly

throughout construction and durlng crltlcal construction periods,
which shall include at a minimum:

(1) Foundation preparation including the removal of
a2ll organic material and topsoclil;

(2) Placement of underdrains and protective filter
systems; : -

(3) Installation of final surface dralnage systens;
and ' - :

(4) The final graded and revegetated facility.

(b} Unscheduled Insbections. Regular inspections by the
engineer or specialist shall also be conducted during placement
and compaction of coal mines refuse materials. More freguent
inspections shall be conducted if a potential danger or harm
exists to the public health and safety or the environment.
Inspections shall continue until the refuse pile has been finally
graded and revegetated or. untll a later tlme if requlred by the
Director. -
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(c) Reporting Reguirements. The following reporting
reguirements shall be met:

{1y The qualified registered professional engineer
shall provide a cértified report to the Direcitor promptly after
each inspection, that the refuse pile has been constructed and
maintained as designed and in acccrdance with the approved plan,
the Act, and these regulatiecns. The repert shall include any
appearances of instability, structural weakness, and other
hazardous conditicns; and

(2) The certified report on the drainage system and
protective filters shall include color photographs taken during
and after construction, but bkefore underdrains are covered with
coal mine refuse. If the underdralin system is constructed in
vhases, each phase shall be certified separately. The
rhotographs accompanying each certiflied report shall ke taken in
adegquate size and number with enough terrain or other physical
features of the site shown to provide a relative scale to the
photographs and to specifically and clearly identify the site.

2207 Impcundind Structures. Inspecticn of impounding
refuse piles shall be made by a gualified registered engineer or
other qualified profe551onal specilalist under the direction of
the professional engineer. - The profeSSLOnal engineer or
specialist shall ke experlenced in the construction of
impcundments. i :

(a) Inspection Frequencies. Inspection shall be made
regularly but not less than gquarterly during construction, upon
completicn of construction, and at least yearly until remcval of
the structure or release of the performance bond. Inspections

will be made during placement and compvaction of coal refuse
materisl and during criticael construction pericds.

(b) Reporting Reguirements. The gualified professional
registered engineer shall promptly, after each inspection,
provide to the Director a certified report that the impoundment
has been constructed and maintained as designed and in accordance
with the approved plan and these regulations. The report shall
include discussions of any appearances of any instability,
structural weakness, or other hazardous condition, depth and
elevation cf any impounded waters existing storage capacity, and
existing or reguired monitoring procedures and instrumentation,
and any aspects of the structure affecting stability.

(¢) Examinations. Examinaticn of impoundments meeting or
exceeding the size specification or cother criteria set forth in
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the Federal Mine Safety and Health Administration regulations at
3C CFR 77.216 shall, in addition to meeting the inspecticn
regquirenients of paragraphs (a) and (b) of this section, comply
with the MSHA reguirements of 20 CFR 77.216-3.

Cther impoundments shall be examined at least quarterly
by a gualified person designated by the operator for appearancss
of structural weaknesses and other hazardous conditions.

{d) Filing of Repoérts. A copy cof each inspection e®and
examination repcrt shall be retained at or near the mine site.
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{Infroduced February 16, 1995 . referred to the

Committee ON __“the Judicisry T )
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$ A BILL te amend chapter s;xty four of the code of West VLrglnla,

10 . one thousand nine hundred,thlrty cne, as amended by adding
11 " thereto. a  new artlcle,_ dggigg§ted artlcle three—b

12 _ authorizing the leLSlon_Sﬁ_fngEanental protectlon ton
13 promulgate legislative rules relating to sgrfacéimcoéi
14 mining and reclamation.

15 Be it enacted bv the Leqlslature of West V1r01nla

16 ... _ That chapter sixty-four of the code of West Vlrglnla, éne
17 thousand nine hundred thirty-one, as amended, be amended by
18 adding_the:gto_a_ngw_arti;}gtﬁq§§;gnatgd article_three—b, to read
19 as fcllows: 7_- .

20 ARTICLE 3B. AUTHORIZATION FOR BUREAU OF ENVIRONﬁENT TO

21 PROMULGATE LEGISLATIVE RULES

22 § 64-3B-1 ,Divisiqqchngnvi:Pnggptal preoetection.

23 . The legislative rules filed in the staté réqister on the
24 nineteenth day of august, one thousand nine hundred ninety four,
25 relating to the lels;on of env;ronmental protectlone rule

26 38-CSR-2 (mining and reclamatlon regglatlons), are authorlzed.
27 : -

28 ' - B - ,
29 _NOTE: The;purpose,of thls blll is to authorlze the Division
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SENATE BILL No, 350
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(B rendtors Ross and Bitenar)
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A BTILL to amend chapter sixty-four of the cocde of West Virginis,
one thousand nine hundred thirty-one, as amended, by adding
thereto a new article, designated article three-b,
authorizing the division of environmental protection to
promulgate legislative rules relating to surface coal nining
and reclamation.

Be it enacted by the Legislature of West Virginia:

.That chapter sixty-four of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by
adding thereto a new article, designated article three-b, to read
as fcllows:

ARTICLE 3B. AUTHORIZATION FOR BUREAU OF ENVIRONMENT TC

PROMULGATE LEGISLATIVE RULES.

§64-3B-1 Division of envircnmental protection.

The legislative rules filed in the state register on the
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nineteenth day of Rugust, one thousand nine hundred ninety-four,
relating to the division o¢f environmental pretection (surface

nining and reclamation regulations), are authorized.

NOTE: The purpose of this bill is to authorize the Divisien
of Environmental Protection to promulgate legislative rules
relating to surface mining and reclamaticn.

This article is new, therefore strike-throughs and
underscoring have beesn omitted.
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THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTQO OQUR
COMPUTER BSYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
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March 26, 1995

Roger T. Hall

DEP-Mining & Reclamation
10 McJunkin Rd.

Nito, WV 25143

HB 2134 autherizing, Title 38, Series 2, Surface Mining & Reclamation Regualtions , passed

the Legislature on March 10, 1995. It is was signed by the Governor on March 24, 1995,

You have sixty (60) days after the Governor signs HB 2134, to final file the legislative rule with

the Secretary of State’s office. To final file your legislative rule, fill in the blanks on the enclosed form

#6, the

"Final Filing" form and file the form with our office with a promulgation history of the rule.

Authorization for your legislative rule is cited in HB 2134 section 64-3-1(t). The agency may set the
effective date of the legislative rule up to ninety (90) days from the date the legislative rule is final filed
with the Secretary of State’s office. Please have an authorized signature con the bottom line.

#*MPORTANT: YOUR AGENCY MUST SUBMIT A CLEAN COPY OF THE
LEGISLATIVE RULE ON DISK, WITH ALL UNDERLINING, STRIKE-THROUGHS
AND HEADERS/FOOTERS TAKEN OUT, TO OUR OFFICE WHEN FINAL FILING
THE RULE. THE DISK MUST BE ON A WORD PERFECT (5.1 OR 5.2 VERSION) OR
WORD PERFECT COMPATIBLE COMPUTER SYSTEM 3 12" DOUBLE DENSITY
DISK. STATE ON THE DISK THE FORMAT THE RULE IS IN AND THE TITLE IT
IS FILED UNDER. THIS WILL ENABLE US TO ENTER YOUR RULES ON THE
LEGISLATIVE DATA BASE, REMEMBER THE TEXT OF THE COMPUTER FILED
RULE MUST BE IDENTICAL - WORD FOR WORD, COMMA FOR COMMA, WITH
ALL UNDERLINING, STRIKE-THROUGHS AND HEADERS/FOOTERS TAKEN OUT,
AS THE HARD COPY AUTHORIZED BY THE LEGISLATURE. _

After the final rule is entered into the legislative data base, the rule will be sent to the agency

for review and proofing. Following confirmation or ccrrections, as the case may be, the Secretary of
State shall submit to the agency a final versicn of the rule for their records.

Thank

If you have any questions or need any assistance, please do not hesitate to call our office.

You

Administrative Law Division

Charleston, WV 25305-0770 FAX: (304) 555-0900




