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LEGISLATIVE RULES
DIVISION OF ENVIRCHMENTAL PROTECTION
TITLE 3&8-8ERIES 2
WEST VIRGINIA SURFACE MINING
RECLAMATION REGULATIONS

38-2-1- General. .

1.1 Scope. These regulations establish generzl and
specific rules for permit application requirements and contents;
haulageways or access roads; drainage and sediment control
systems; blasting; premining and pestmining land use; fish and

wildlife considerations; revegetation; prime farmlands;

insurance

and bonding; replacement, release, and forfeiture of bonds;
requirements of a notice of intent to prospect; performance

standards; performance standards applicable to undergrcocund mining -

operations; subsidence control; small operator assistance
program; citizen's actions; designation of areas unsuitable for

mining; inspection and enforcement; Surface Mine Reoard;
Refuse. - -

1.2 2pplicabilityv.

and Coal

(2} These rules and regulations apply to all prospecting
and surface mining operations in the State of West Virginia,
except the applicabls subsecticns in Section 26, Article 3,
Chapter 22 of the Act. The provisions of this paragraph do not
constitute the issuance of a new permit for purposes of permit

renewal or mid-term review of existing permits.

(b} Permits issued after the effective date of these
regulations shall incorporate in the application all of the

requirements of these regulations.

(c) The Director may terminate jurisdiction over

a

reclaimed site of a completed surface mining and reclamation

cperation, or increment therecf, when:

(1) The Director determines in writing that
initial program all applicable requirements imposed by
these regulations, and the terms and conditicns of the
have been successfully complied with; or

under the
the Act, -
rermitc
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{(2) The Director determines in writing that under the
permanent program, all requirements imposed under the Act, these
rules and regulations, aggfthe,:ermsﬁan@ conditions of the permit
have been successfully complied with or, where a bond was
regquired, the Dlrector has made a.fﬂnaW decision to” release the
bond fully. o -

(d) Fellowing termination under paragraph (c; of this
subsection, the Director shall resassert jurisdiction over a site
if it is demonstrated that the bond release or written
determination referred to in paragraph {¢) of this subsection was

based upon fraud, collusicn, or'mﬂsrepresentatlon cf a mateflal
fact. = ; p—— -

1.3 Authority. These rules and regulations are promulgated
unaer the authority of Sections 3 and 3a, Article 1, Chapter 22
of the Code of West Virginia, 1531, as amended and WeSt Virginia
Surface Coal Mining and. Reclamaelon Act as provided in Section 4,
Article 3, Chapter 22 of the Code of Wese Vlrgﬂnla,,;93; as

amended. SioTEs ws = -

1.4 Filing Date. April 28, 1995

-

1.5 Effective Date... June 1, 1885
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38-2-2 Definitions: As used in these regulations, unless
used in a context that clearly requires a different meaning, the
term: . S - -

2.1 Abzandoned Cocal Waste Disposal Area means any coal
refuse disposal area which is not part of an active surface
mining operation. This definition does not relieve any operator
from his reclamation responsibility for the abandoned coal waste .
disposal area. :

2.2 Acidity means the gquantitative capacity of an agueous
medium to donate protons in a reaction with hydroxyl ions.

2.3 Acld Mine Drainage means water discharged from an
active, inactive, or abandcned surface mine and reclamation
cperations cr from areas affected by surface mining and
reclamation operations with said water having a pH of less than
six (6.0) in which total acidity exceeds total alkalinity.

2.4 Acid-Producing Coal Seam means ccal seams commonly
associated with other minerals which create acid mine drainage.
Coal seams commonly asscciated with such minerals may include,
but are not limited to Waynesburg, Washington, Freeportc,
Sewickley, Redstone, Pittsburgh, Kittanning, Elk Lick,

Peerless, No.2 Gas, Upper Eagle, No. 5 Block and Stockton
Lewiston. Site specific data may, on a case-by-case basis, be
accepted as an affirmative demonstration tnat these seams are not
acid producing.

2.5 'Acid-Preducing Overburden means overburden which: upon
appropriate analysis shows a potential for producing acid mine
drainage.

2.6 Acid-Test Ratic means the relatiocn of quick assets to
current ligbilities.

2.7 Act means the West Virginia Surface Coal Mining and
Reclamation Act, Chapter 22, Article 3 of the Code of West
Virginia, 1931, as amended.

2.8 Active Surface Mining Operation means, for the purpose
of permit renewal as provided in subsection 3.27 of these
regulatlons an coperation where a Phase I bond *educt*on has not
bheen approved. . R

2.2 Administratively Complete Appllcatwon means an
application for permit approvaT or approval for prospecting,

(3
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which the Director determines to’céﬁféiﬁ*iﬁfﬁfﬁﬁfiod"addressing

contain all lnformatlon necessary to lql*late DrOCESSlng and
public review. L T

2.10 Affected Area means, when used in the context of
surface-mining activities, all land and water resources within
the permit arez which are disturbed or utilized during the term
of the permit in the cocurse of surface-mining and reclamation
activities. Affected area means, when used in the context of
underground mining activities, all surface land and water

resources affected durirng the term of the permit (1) by surface
operationsg or facilitiesg incident to undergrcund mining
activities or (2) by underground operations. The term alsc
cludes other lands the use of which is incidental to suxface
coal mining and reclamation operaticns; all areas coyvered by new

or existing roads used to gain access to, or for hauling coal to

or from, surface coal mining and regclamation operations; any
areas covered by surface excavations, workings, impoundments,
dams, ventilation shafts, entryways, refuse banks, dumps,
stockpiles, overburden plles 59011 banks, culm banks, tailings,

holes oxr depressions, repair areas, storage areas, shipping
areas; any areas upon which are sited structures, facilities, or

other property; material on the surface resulting from, or

incident to, surfac¢e cozl mining and reclamatlon operations; and
the area lccated above underground workings.

2.11 Assét Ratio means the relatlon of total asgets to ;otal

llabllltles. I e e —

2.12 Auger Mining means a method of mining coal at the
surface by drilling or cutting horizontally intc an exposed coal
seam at the highwall.  ___ _ - =

2.13 Bearing Capacity means a measure, as determined by
standard engineering evaluation, of the abkility of a foundaticn
material to carry loads lmbosed by an embankment or other
structure. e -

2.14 Best Technology Currently Available means equipment,
devices, systems, methods or technigques which will: :

(a) prevent, to the extent possible, additional
contributions of suspended solids to stream flow or runoff
cutside the permit area, but in_no evegg_;ggg;t in ccnt*;butﬂons

of suspended solids in e¥C&88 OF : requﬂrements set by applicable
State or Federal laws and.rulés and regulat ons and .
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(b) minimize, to the extent possible, disturbances and
adverse impacts on fish, wildlife, and related environmental
values and achieve enhancement of those resources where B i
practicable. '

2.15 Buffer Zone means an undisturbed beorder aleong or around i
an intermittent oxr perennial stream. o

2.16 Capital Assets means those assets such as land, '
buildings and equipment held for use in the preoduction or sale oI
other assets or services.

Z2.17 Cash means:

(a) all_cash items except cash (1) restricted by an
agreement, or {2) described as earmarked for a particular .-
purpose; and . T . :

{(b) short-term investment such as stocks, bonds, notes, and
certificates of deposit, where the intent and ability to sell
them in the near future is established by the operator.

2.18 Cemetery means any area of land where human bkcdies are
interred. e -

2.18 Channel] Protection means any measures taken to prevent
or control ercosion, scouring, or other deteriorating processes in
channels such as diversicon ditches and spillways.

2.20 Chemical Treatment means the treatment of water from a
surface coal mining operation using chemical reagents such as but
not limited to scdium hydroxide, calcium carbeonate, or anhydrous
ammonia .for purpcses of meeting applicable state and federal
effluent limitations. Chemical treatment does not include
passive treatment systems such as but not limited to limestone o
drains, wetlands, alkaline addition, application of flvyash,
agricultural lime, or injecticn of flyash, limestone, or cther
minerals into underground ccal operations.

2.21 Coal Preparation means chemical or physical processing
and the cleaning, concentrating, cr other prccessing oxr
preparation of ccal.

2.22 Coal Preparation Plant means a facility operatad in
connection with a mine where coal i1s subjected to chemical or -
physical processing ©r cleaning, crushing (by any means)
concencrating, screening or sizing, or cther processing or

L
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Dreoaration It includes fagilities associated with coal
,,,,, including, but not limited tc the

_OllOWlng loadlng facilities; storage. and stockpile facilities;
sheds; shops, and cther buildings, water-treatment and water-
storage facilities; settling basins and impoundments; and coal
processing and other waste disposal areas.. . . ,

2.23 Cecal Processing Waste means materials which are
separated and wasted from the product ccal during its physical or
chemical processing, cleaning or.concentrating.

2.24 Coal Refuse-Site means a deposit of coal proces51ng
waste or underground development ‘waste.

2.25 Coal Remining Operation means a coal mining oDeration
before the. effectlve_date {Auéaét 3 1977) of. the ‘federal Surface
Mining Control and Reclamation Act of_1977 {PL, 95-877.

2.26 Cocarse Coal Refuse means coal processing waste
predominantly within a size range greater than the number twenty-
eight (#28) sieve size. .. e

2.27 Collateral Bond means an indemnity agreement in sum
certain executed by the permittee and supported by one or more of
the following: . T D :

(a) The deposit of cash in oné or more Federally insured
accounts, .payable only to the Director upon demand;

(b) Negotiable bonds of the Uﬁitéd‘States, a State, or a
municipality, endorsed to the _order .of, and in the possessicn of,.
the Director; T ) o o ’

(¢) Negotiablé certificates of deposit, payable only to the
Director, and in his possession;

(d) An irrevocable letter ©f credit of any bank organized
or authorized to transact business in the State of West Virginia,
payable only upon presentatior: by the Director;

(e} A perfected, first-lien securlty interest ln real
property, in faveor of the Director;

(f) Investment-grade rated securities, having the highest
raulng issuesd by a nationally recogn*zed securities ra;lng
service, endorsed to the order of, and in the possessicn of, the
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Director, excluding all issues of the type traded on a commodity
exchange such as contracts for future delivery of goods; or

(g) A wheole life insurance policy assigned to the Division
of Envirornmental Protection and in the possession of the
Director, said policy having been issued by only those companies
with an independent financial rating of A+, Aaza, or the
equivalent authorized to do business in the State of West
Virginia and are member insurers of the West Virginia Life and

Health Insurance Guaranty Association.

2.28 Combined Coal Refuse means a2 mixture of coarse coal
refuse zand dewatered fine ceoal refuse.

2.29 Combustible Materials means organic materials that are
capable of burning by fire or through oxidation, accompanied by
the evolution of heat and a significani temperature rise.

2.30 Commen Size Comparative Balance Sheet means item
amounts from a number of the permittee's or applicant's
successive yearly balance sheets arranged side by side in a
single ,statement followed by common size percentages whereby:

(a) the asset total is assigned a value of one hundred
percent (100%);

(b} the tcotal of liabilities and owner equity is alsoc
assigned & value of one hundred percent (100%); and

{c) each individual. asset, liability, and owner equity item
is shown as a fraction of cne cf the one hundred percent (100%)
totals. '

2.31 Commen Size Comparative Income Statement means an
operator's income statement amcunts for a number of successive
vearly periods arranged side by side in a single statement
followed by common size percentages whereby net sales are
assigned a one hundred percent (100%) value, and then each.
statement item is shown as a percentage of net sales.

2.32 Community or Institutional Building means any
structure, other than a public building or an cccupied dwelling,
which is used primarily for meetings, gatherings or functions of
local civic organizations or other community groups; functions as
an educational, cultural, historic, religious, scientific,
correctional, mental health or physical health care facility; or
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is used for public services, including, but not ;;m'
supply, poweY gensration or sewage trea_meng.

2.33 Compaction means the densificaticn of a soil or soil-
like material by means of mechanical manipulatiomn. '

2.34 CompWEte and Accurate Application means an application

for a guriace mlnlng permlt or Drospectlng approval which,
immediately prior to issuance, gonta;ns all maps, Dlans, designs

and other application materlals’requ red by the Act and these
rules and regulations, excluding bofd, which are necessary for
the Director to make a decisicn on approval or denial.

2.35 Completicon of Reclamation.means that all terms and
conditions of the permit have been satisfied, the final
inspection report has been approved by the Directeor, that all
applicable effluent. and applicable water gquality standards are

met, and the tetal bond has been released.

2.36 Construction Pore Pressures means water Dressures

by lcads imposed by ‘construction of ar embankment or other
sStructurs. - _ S

2.37 Cumulative Imipact means the hydreolegic lmpact that
results from the cumulation of flows from all coal mining sites
to. commeon channels or agquifers in & cumulative impact area.
Individuzsl mines within'é"giVEh“Eﬁmulétive impact area may be in
full compliance with effluent standards and all other regulatory

a4 e as e e Y s g Sonsiocdiochinys ey S it J

reguirements, but as a result of the co- mlnglﬂng of their off-
site flows, there is & cumulative impact. The Act does not
problbﬂt cumulative impacts but does emphasize that they be
minimized. When the magnlhude of cumulatlve impact excesads
threshold limits or ranges as pradstérmined by the Diwvision, they
constitute material damage.

2.38 Cumulative Impact Area means the area, including the
permit area, within which impacts resulting from the proposed

cperation may interact with the impacts of all anticipated mining
on surface and’ groundwater systems. anticipated mining shall
include the entire projected lives through bond releases of:

(a) the proposed operation;

{(b) all existing operaticns;
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(¢} any cperation for which a permit applicaticn has been
submitted to the Director, and;

(d) all operationg required to meet diligent development
requirements for leased Federal coal for which there is actual
mine development information available.

2.3% Current Ratlec means the relation of current assets t©o
current liabilities.

2.40 Density means the weight cf scil or soil-like solids
per unit of total volume of scil or similar mass.

2.41 Design Storm means predicted precipitation of giwven
'ntensity, frequency and duration baseq on Unlted States Weather
Bureau data.

2.42. Director means the Director of the Division of
Envircnmental .Protection or his authorized agent.

2.42 Downslepe means the land surface between the projected .
ocutcrop of the lowest coal seam being mined along each highwall, o
or any mining-related constructicn, and the valley floor. o

2.44 Embankment means a man made deposit of earth or waste
materials, usually exhibiting at least one sloping face, that is
raised above the natural surface of the land.

2.45 Embankment Stability means the degree of safety
relative to a structural failure of the embankment.

2.46 Emergenty Spillway means a hydrauliC'étructure designed
to pass water in excess of that which an impoundment is designed
to store or which cannot be passed through a principal spillway.

2.47 Excess Spoil means overburden material disposed of in a
location other than the pit.

2.48 Existing Ccal Refuse Area means a refuse disposal area
that is part.of an active surface mining operatiocn.

2.42 Existing Structure means a structure or facility used
with or to facilitate surface coal mining and reclamation
cperaticns for which canstruculon began D?lo* to January 18,
1981, - ;
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2.50 Face-Up means the result of an excavation.where a
vertical or near vertical highwall is created that exposes the
overburden and the minefaL,ﬁa;e,;,,f;,,,T, —

2.51 Fine Coal Refuses means coal processing waste which may
be disposed of in a slurry form 8¥ im & dewalersg or treated -

state. . [ e o= T - T T L=

2.52 Foundation means soil, bedrock, cr cther earth material
on or against which an embankment or other structure 1s placed.

2.532 Fragile Lands means geographic _areas contalnfng
natural, ecclcgic; scientific or ‘aesthetic resources that could
be significantly damaged or destroved DyggurFace coal mining
cperations. Examples of fragile lands include valuable hanltats
for fish or wildlife, critical habitats for endangered ot
threatened species of &nimals or plants, uncommon geclogic
fermations, national natural landmark sités, areas where mining
may result in flooding, éenvircnmé&ntal ©srridors contdining a
cencentration of ecologic and aesthetic features, and areas of
recreational value due to high envircnmental quality.

2.54 Freeboard means: ST

{a} the wvertical distance between the lowest point of the
crest of the embankment and the reservolr water surface; or

{b} the wvertical distance between the top cf & ditch or
channel and the water surface during the design flow.

2.55. Gravity Dlscharge means, with respect to underground
mining activities, mine drainage thHat flows freely down gradient |

in an open channel CMi ainage_;ha;;occu 'S as a_ result of

dﬂschafge

2.5¢ Groundwater means subsu¥face wate?¥ in the zone of
Sau.u"'ath"l ; T o TtTTRE T YT T e T T

2.57 Growing Seascn _means one (1) vyear. =

2.58 Handbook means the Technical Handboock of Standards and
Specificatichs for Mining Operations in.West Virginia.

2.59 Haulageway Road or Access Road _means & surface __ght—
of- way for purposes of travel by land vehicles used in surface
mining and recTamatﬂqn"Q:Aprggpec;ﬂng one*aiioggu__g_ggglfﬂ

10
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consists of the entire area within the right-of-way, including
the rcadbed, shoulders, parking and side areas, approaches,
ditches, and other related structures. The term includes access
and haulrcads constructed, used, recounstructed, improved, or .
maintained for use in surface mining and reclamatiom or _
prospecting operations, including use by coal hauling vehicles to
and from transfer, processing, or storage areas. The term does
not include ramps and routes of travel within the immediate
mining area or within spoil or ccal mine waste disposal areas.

2.60 Hazard Pctential means a classification rating assigned
to a structure based on engineering evaluations and judgment
predicting the petential damage toc human life, propertiy and
environment should a failure of the structure occur.

2.61 Highwall means the face of expcsed overburden or ccal
in an open cut of a surface mining operation cor for entry to an
underground mining coperation.

2.62 Historic Lands means historic, archasclogical,
cultural, and scientific areas. Examples of histeric lands
includé archaeclogical sites, sites listed on or eligible for - T
listing on a state or national register of histeoric places,
national historic landmarks, sites having cultural significance
to native Americans, or religicus significance to religious
grocups, and sites for which historic designation is pending.

2.63 Hydrolegic Balance mesans the relationship between the -
cguality and quantity of water infleow to, water outflew from a -
hydrologic unit including water stored in.the unit. It
encompasses the dynamic relationships among precipitation,
runcff, evaporation and changes in ground and surface water
levels and storage capacity.

2.64 Hydrological Isclated Operations means a surface mining
operztion where hydrologic impacts are negligible or are
dissipated before reaching peoints in the system where they are o
additive to hydrologic lmpacts cf cther surface mining
cperations.

2.865 %ydrologlc Regime means the entire state of water
movement in a glven area.

2.65 Impoundment or Impounding Structure means a basin
either naturally formed or artifically built for the retention of
water, sediment, slurry, or other liquid or semi-liguid material
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2.67 Infiltration means the flow or movement of water
cthrough the sur face of so;l or soml_l ike materlaﬁi;ngo the
groeund. . ,ﬁ_fff Ty , Co =T

2.68 Inspectlon meéans a visual. review. of _ Drospectlng,

surface or other mining opsrations to assurée compliance with
applicable laws, rules, regulatlons oY permlt concltlons unger

" jurisdiction of the Dlrector B -

2.63 Intermittent Stream means:

(a} a stream or reach of a stream that drains a watershed of
at least one syuare mile; or == . . _ _ _ - _ -

{b) a stream or reach of a stream that is below the local
water table for at least some part of the year, and obtains its
flow from both surface runoff and ground wateér discharge.

2.70 Irreparable Damage toc the Environment means any damage
te the environment in viclation of the Act and these regulations
which cannot be.corrected by activities of the responsable
person. . e — -

2.71 Knowingly means that an individual knew or had reason
to know in authorizing, cordering or carrying out an act or
omission on the part of a corporate permittee that such act or
omission .constituted a violation, failure or refusal.

2.72 Leachate means a liquid that has percolated through
soll, rock or waste and has extractea &lssolvea or suspendea
materials. T -

2.73 Lightly Buffered Stream means any stream or its

ributaries that contains less than fifteen {i5) DPPM methyl
orange alkalinity (to pH 4.5) and a conductivity of less than
fifty (50} micro MHO. , - T

2.74 Liquefacticn means a phenomenon wherein a saturated
granular soil or soil like materlal loses strength and flows in a

manner resembling a ligquid.

2.75 Liguidity Ratio means the relatlon 0f cash to current
liabilities. . -

2.76 Mineral Face means the exposed vertical cross SeC;lQn
of the natural coal seam or mineral deposit.

12
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2.77 Natural Drainway means any natural water course which
may carry water to the tributaries and rivers of the watershed.

2.78 Natural Hazard Lands means gecgraphic areas in which
natural conditions exist which pose or, as a result of surface
coal mining operations, may pose a threat to the health, safety
or welfare of people, property or the envircnment, including
areas subject to landslides, cave-ins, severe wind or scil
exosion, freguent f£looding and areas of unstabkle geoleogy.

2.79 Net Profit means the bottom line of the income
statement after taxes, including taxes based on income,
adjustments, all extracrdinary inccome and expense, but before
preferred and common stock dividends. :

2.80 Occupiled Dwelling means any building that i1s currentl
being used on & regular or temporary basis for human habitation.

2.81 Operator means any person who is granted or who should
okbtain & permit to engage in any activity covered by the Act or
these regulations, or anyone who engages in surface mining and/or
surface mining and reclamation operations. Further, the term
shall be construed in a manner consistent with the federazl
program pursuant to Public Law 95-87.

2.82 Outer Spoil or Cuter Slope means a disturbed area
extending from the outer point of the bench to the extreme lowar
limit of the disturbed land.

2.83 Overburden means consoclidated or unconsolidated
material of any hature which overlies a mineral deposit,
excluding topsoil.

2.84 Owned or Contreclled and Owns or Controls means any one
or a combination of the relationships specified in pavagraphs (a)

o

and (b) cf this defirition:

(a) (1) Being a permlttee of a surface coal mining
cperation; (2) Based on instrument of ownershlp or voting
securities, owning of record in excess of fifty (50) percent of
an entity; or (3) Having any other relationship which gives one
persen authority directly or 1ndlrectly to determine the manner
in which an applicant, an cperator, or other entity conducts
surface mining cperations.

(b) The following relationships are presumed to constitute
ownership or control unless a person can demonstrate that the

—
LS )




Title 38 .
CSR 2 T
Section 2

person subjegt to the presumption does not in fact have the
authority directly or indirectly to determine the manner in which
the relevant surface mining coperation .is conducted:

(1) Being an officer or director of an entity;
(2) Being the operator of a surface mining cperation;

(3) Having the ability to commit the financial or real
property assets or working resources cof an entity;

(4} Being a general partner in a partnership;

(5) Based on the Instruments of ownership or the
voting securities of a corporate entity, cowning of record ten

(10} hhrough_f;fty {50) percent of the entity; or

{(6) Owning or controlling ctal tc be mined by ancther
person under a lease, sublease or other contract and having the
right to receive such coal after mining or having authority to
determine the manner in wblch that person or anothe* “person
conducts a surface wmining operation. - -

2.85 Peak Runocff means the maximum flow in a specified
geographic location resulting from a given design storm.

2.8 Perennial Stream means a stream or
that flows continucusly.

Sttion of a stream

2.87 Person having an interest which is cr may be adversely

affected or perscn with a valid legal interest means any person:

(2) Whec uses any resource of économic, recreational,
aesthetic, or environmental wvalue that may be adversely affected
by prospecting or surface mining and reclamation operaticns or
any related action of the Directer; or

(b} Whose property is or may be adversely affected by
prospecting or surface mining and reclamation operaticns or any
related acticn of the Directer.

2.88 Piping means a process of internal ercsion which occurs
when water transports soll or soil like materials through
unprotected exits, developing unseen channels or pipes through an
embankment or its foundation. )

14
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2.8% Pit means that part cf the surface mining operation
from which the mineral is being actively removed or where the
mineral has been removed and the area has not been backfilled.

2.80 Pre-Existing Discharge means any water discharge Ifrom
the proposed disturbed area prior. to disturbance as approved in a
permit or a prospecting approval. |

2.81 Preplan means the total application submitted toc the
Director including the application forms, mining and reclamation
plan, drainage plan, blasting plan, planting plan, maps,
drawings, data, cross-sections, bonds and other information as
may be reguired to cbtain a permit.

2.82 Principal Sharehclder means any person who is the
record or beneficial owner of ten percent (10%) or more of any
class of voting stock.

2.93 Principal Spiliway means a hydraulic structure which
passes water at levels between normal poeol and the emergency
spillway invert elevations.

2.54 Probable Maximum Precipitation means the depth-
duraticn-area rainfall for a particular area that represents the
maximizing of meteorological conditions.

2.95 Prospecting means the f£ield gathering cof surface or
gubsurface ge01091c, physical, or chemical data by trenching,

driliing, geophysical, or OLhe? techniques necessary to determine

the guality and quantity of overburden and coal of an area; or
the gathering of environmental data to establish the conditions
cf an drea before beginning surface mining and reclamation’
operations, where such activity may cause any disturbance of the
land suriace or may cause any appreciable effect on land, air,
wacer, or other environmental resources. Regardless of whether
or not ‘any disturbance is anticipated, the gathering of
envircnmental data on lands designated unsuitable pursuant to
Section 22 of the Act shall be considered prospecting and subject to
the regquirements cf Section 13 ¢f these regulaticns.

2.986 Protected Structures means for purposes of blasting,

dwellings, public buildings, schools, churches, or community or
institutional buildings. '
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2.97 Public Building means any structuré that is owned or
lecased by a public agency or used p*lmarlLy fov public business.
or meetings. m T — i mme L e

2.%8 Quick Lssets means cash and current assets- that can be .
guickly turned into cash. ce e el e -

2.395 Reascnably Avallable Spoil means spoil and suitable
coal mine waste material generated by the remining cperation or
other spoil or suitable coal mine waste material located in the
permit area that is accessible and avallable for use and that
when rehandled will rot cause & hazard to public safety or
significant damage to the environment. _

2.100 Recharge Capacity means the agbility of the soils and
underlying materials to allow prec1p1;atlon teo infiltrate and
reach the =zone of saturation. -

2.101 Reclamation means these actions taken to restore
mined land to the approved post mining land use.

effective date of the federal Surface Mlnlng Control and
Reclamation Act of 1977 (PL-95-87).

2.102 Renewable Resource Lands means aguifers and areas for
the recharge of aquifers and other underground waters, areas for
agrlcu7tural or silvicultural DroducLlon of focd and flber, and

grazing lands. - e Faomm T D

2.104 Retzined Earnings means stockholder's eguity that has

arisen from retained assets from earnings in the business. This
shall include only earnings from normal operations and not gains

from such transactions as the sale of plant assets or

investments. : : T

2.103 Return On Investment means fthe relation of net profit
for the last vearly period to ending net worth.

2.106 Safety Factor means the ratic of the. sum of the

resisting forces tc thé sum of the Icading forces in a
constructed valley £ill, backfill, dam, or refuse pile.

2.107 Sediment means solid material that is either in
suspension, is being trangported, or has been moved from its site

of origin and has come o _rest on the earch's surface,
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' 2.108 Sediment Control or Other Water Retention Structure,
Sediment Control or Other Water Retention System, or Sediment , a
Pond means an impoundment designed, constructed, and maintained
in accordance with these regulations for the purpose of removing
solids £¥om water in order to meet applicable water gquality
standards or effluent limitations before the water is discharged
into the receiving stream. |

2.109 Self-Bond mEans an indemnity agreement in a sum ,
certain pavable to the Director, executed by the permittee and by
each individual and business organization capable of influencing
or contrelling the investment or financial practices oI the
permittee by virtue of his autherity as an officer or cwnership
of 211 or a significant part of the permittee, and suppcrted by
agreements granting the Director a sscurity interest in resl oxr
personal property pledged to secure performance by the permittee.

2.110 Significant Aquifer means a stratum or group of _
strata that can store and transmit water in significant
quantities for s specific use.

2.111 Slope Protection means measures taken to control o
erosicn on slopes.

2.112 Slope Stability means the relative degree of safety
from £he development of a landslide in a2 slope, as defined by one
or more standard engineering methods of analysis.

2.113 Spoil means overburden that has been removed during
surface mining operations.

2.114 Stabilize means to contrel movement of seil, spoil
piles or areas of disturbed earth.

2.115 Strength Parameters mean those engineering values
obtained from standard engineering shear strength tests of scil
or soll like material.

2.116 Structure means, except as used in the context of
subsection 2.8 of these regulations, any man-made structures
within or outside the permit areas which include, but is nct
limited to: dwellings, outbuildings, commercial buildings, public
buildings, community buildings, institutional buildings, gas
lines, water lines, towers, airports, undergrcund mines, tunnels
and dams. The term does not include structures built and/or
vtilized for_ the purpcse of carrying ocut the surface mining -
cperation. ’ ’ '
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2.117 Sub—Drainage System means a designed and constructed
system provided for the conveyance of subsuriazce water.

2.118 Subsidence means, as it relates to underground mining
cperations or auger mining, a sinking, collapsing orx .cracking of
a portion of the earth's surface causea by VOldS Deneatn the
surface created by mining.

2.119 Substantial Legal and Financial Commitments in a
Surface Coal Mining Cperation means that significant investments
and legal commitments have been made in activities and facilities
such as power plants, railroads, coal handling, preparation,
extraction or storage facilities and other capital-intensive
activities on the basis of a long term coal contract.

2.120 Substantiazlly Disturb means, for purpcses of
prospecting, to significantly impact land or water resources by
bilasting; by removal of vegetation, topsoil, or cverburden; by
construction of roadt or other access routes; by placement of
excavated earth or waste material on the natural land surface or
bv other such act;vxtles, or tc remove more than 250 tons of-
COal _ I - -

2.121 ~Succésscr in Interest means any person who succeeds
to rights granted under a permit by transfer, assignment or sale
of those rights. TtoT T - S

2.122 Surety Bond means an indemnity agreement in a sum
certain pavable tc the Director executed by the permittee which
ig supported by the performance guarantee of 'a corporaticn
licensed to do busxness as a surety in the S;ate of West
Virginia. L T LT il

2.123 Surface.Mining and Reclamation Operaticn means surface
coal mining operations and all activitiegs necessary or incidental
tc the reclamation of such cpesrations.

2.124 Surface Water mzans water on the surface of the
sarth. ] L o _

}—-r

2.125 Topsoil means the A _and E-herizen scil
four (4) major soil horizons.

ayer of the

2.126 Toxic-Forming Materials means esrth materials or
wastes which, if acted upon by air, water, weathering or
microbiclogical processes, are likely to produce chemical or
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rhysical conditions in soils, air or water that are detrimental
te the environment.

2.127 Toxic Mine Drainage means water that is discharged
from active cr abandoned mines or cother areas afifected by surface
mining cperaticns, reclamation coperations, or prospecting
operations which contains a substance which through chemical.
action:or physical effects, is likely to kill, injure or impair
biota commonly present in the area that might be exposed to it.

2.128 Transfer, Assignment or Sale of Rights means a change
in ownership pursuant to subsection 2.83 or other effective
contrel over the rlgh; granted in a permit or apbfoval to conduct
surface mining operations.

2.129 Undergrocund Development Waste means waste rock
mixtures of cecal, shale, claystone, siltstone or cther related
materials that are brought to the surface for disposal.

2.130 Valid BExisting Rights exists, except for haulroads,
in each case in which a person demonstrates that the limitation
provided for in the Act would result in the unconstitutional
taking of that person's rights. For haulroads, wvalid eXLStlng
rights means a road or recorded right-of-way or easement for a
road which was in existence prior to August 3, 1977. A person
possesses valid existing rights if he can demonstrate that the
coal is immediately adjacert to an cngeing mining operation
which existed on August 3, 1977 and is needed to make the
operation as a whole economically viable. Valid existing rights
shall also be fpund for an area where a person can demonstrate
that an SMA number had been issued pricr to the time when the
structure, road, cemetery oY other entity came into existence.

2.131 Valley or Head-ocf-Heollow Fill means a f£ill structure
consisting of any material, other than organic material, placegd
in a valley where side slopes of the existing valley measured at
the steepest polint are greater than twenty (20) degrees or the
average slope of the profile of the hollow from the toe of the
fill to the top cf the f£ill is greater than ten {(10) degrees. 1In
head-of-hollow fills the top surface of the fill, when completed,
is at approximately the same elevation as the adjacent ridge
line, and no significant area of natural drainage occcurs above.
the £ill draining into the £ill area.

2.132 Vioclation, Failure or Refusal means a viclation of a

conditicn oI a permit issued pursuant te the Act or these rules
and regulations; or a failure or refusal to comply with any order

19




Title 28 ’ L ol ..
CSR 2 ’ o
Secticn .2 , R o

issued under Sections 15, 16, or .17 of the Act, or any order
incerporated in a final decision iséﬁe&'by the Director.under the
Act, except an order incorporated in.a decision issued under
paragraph (1), subsection (d}, Section 17 of the Act.

2.133 Willfully means that an individual acted:
(a) Either interntionzlly, ¥voluntarily or conscicusly; and

(b) With intenticnal disregard or plain indifference to
legal requirements in authorizing, drdefﬁﬁg or farrying out a
corporate permittee’s action or OmlSSlon that constltuted a
viclation, fallure or refusal. - -

2.124 Woodlands means commercial woodlands where the post-
mining land use would result in tné development of a commercial
product where flat or gently reolling lahd is essenglal for the
operaticn cf mechanical harvesting eguipment.

2.135 Working Capital means the excess of the opesrator's
current. assets over its current liabilities.

2.136 Zone of Saturation means the zone below the
piezometric surfaCE'ln which all vo;ds are filled - w1th

groundweater. ) T et el
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38-2-3. ‘Permit Application Reguirements and Contents

3.1 Applicant Information. All information provided by an
applicant in an application for a surface mining permit shall be
clear and concise and shall be provided in a format prescribed by
the Directeor and/or a format requlred by the Federal Office of )
Surface Mining Reclamation and Enforcement. In addicion to the
information reguirements of Section ¢ of the Act, each
application for a permit shall contain the following information
except -that submittal of a social security number is at the
opticon .0of the applicant:

(a) A statement as to whether the applicant is a
corporation partnership, sole preoprietorship, associaticon, or
other business entity. o

(b) The name, address, telephcne number and, as applicable,
social security number and employer identification number of the: -

(1) Applicant;
{z) Applicant's resident agent; and

(3) Person who Wlll pay the abandoned mine land ,

reclamation fee. @ . . oo -

(¢} List, for each perscn whc owns or controls the -
applicant under the definition cf "owned or controlled" and "owns
and controls" in subsection 2.83 of these regulaticns (as
applicable): ‘ o : '

(1} The person's name, address, socilal security
number, and employer identificaticon number;

(2) The person's ownership or control relationship to R
the applicant,’ 1nolud1ng percentage of ownership and locaticn in
organizational structure;

(3) The title of the pesrson's position, date position
was assumed, and when submitted under paragraph (h), subsection
2.33 of these regulations, date of departure from the position;

(4) Each additional name and identifying number,
including employer identification number, Federal or State permit S
number, and MSHA number with date of issuance, under which the
perscon owns or controls, or previously owned or controlled, a
surface coal mining and reclamation operaticn in the United




Title 28 S - -
CSR 2 3 . oL
SectiOD: 73” ) o s - -_;___;’ - R = = 1?7?;',7 7_-* -

States within the five (5) years preceding the . date of the
application; and e e

(5) The application number or cother identifier of, and
the regulatory authority for, any other pending surface coal
mining cperaticn permit application filed by the person in any
state in the United States. - ' \

(&) List, for any surface ccal mining operation owned or - .
contrelled by either the applicant or by any perscn who owns or -
controls the applicant under the definition of "owned or

controlled" and "owns or.controls® in subsection 2.823 of these
regulaticons, the operation's: . . . L L

{1} Name, address, identifying numbers, including
employer identification number, Federal or State permit number

and MSHA number, the date of issuance of the MSHA numbker, and the

regulatory authority; and =~ T

(2) Ownership or control relationship to the
applicant, including percentage of ownership and locaticn in

organizaticnal structure. '

{2) The name and address of each legal or eguitable owner
of recdrd of the surface and mineral property to be mined, each
holder of record of any leasehcld imitérest In The property to be
mined, and any purchaser &f record under a real estate contract

for the property teo be mined. . T

(f) The name and address of each owner of reccrd of all
property (surface and subsurface) within one hundred (100) fest
cf any part of the proposed permit area. — -

(g) The Mine Safety and Health Administration..(MSHA)

numbers for all mine-asEcciated structures identified in the

(h} 2 statement of all lands, interest in lands, options,
or pending bids on interesSts held or made by the applicant for
lands contigucus to the area described in the permit application.
If rédguested by theé applicanc, any information required by this
paragraph which is not on public file pursuant to the Act shall .

be_held in confidence.. = R

] (i) . A .statement of whether the appiicant or any subsidiarv,
affiliate, or persons owned or ccrntroelled or under control or
ownership with the applicant has:

22




Title 38 o
CSR 2
Section 2 - :

(1} Had a Federal or State coal mining permit
suspended or revoked in the five (5) years preceding the date oI
submission of the application; or

(2) Forfeited a performance bond or similar security
deposited in lieu of bond.

(§) A brief explanation of the facts involved if anv such
suspension, revocation, or forfeiture referred to in parts (i)
and (2) of pardgraphs (i) of this subsection has occurred,
including:

(1) Identification number and date c¢f issuzance of the
permit, and the date and amount cof bond or similar security;

(2) Identification of the authority that suspended or
revoked the permit or forfeited the bond and the stated reasons
for the adtion;

{3} The current status of the permit and bond, or
similary security invelved;

(4) The date, location, and type of any administrative
or judicial proceedings initiated concerning the suspension,
revocatlion, or forfelture; and '

(5)  The current status of any administrative or :
judicial proceedings.

(k} A list for any violation cof a provision of the Act or
these regulations and any other Federal or State laws, rules and
regulations pertaining to air or water environmental protection
incurred in connecticn with any ‘surface mining operation received
by the applicant during the three (3] year period preceding the
application date, and a list of all unabated cessatlion orders,
and unabated ailr and water guality viclation notices received
prior to the date of the applicaticon by any surface mining and
reclamation cperation cwned or controlled by either the applicant
or by any person whce owns or controls the applicant. For each
vioclation notice or céssation order reported, the lists shall
inciude the following information as applilcable:

(1} Any identifying numbers for the operation,
including the Federal or State permit number and MSHA number, the
dates of issuance of the violation notice and MSHA number, the
name of the person to whom the viclation notice was issued, and
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the name of the issuing . regulatory authority, depariment or
agency;

=

(2) A brlef descrlptlon of the violation alleged in
the notice; . - - - S ;

(3) The date, location, and type of any administrative
or judicial proceedings initiated concerning the viclatien,
including, but net limited to,_p*ocegg,ncs initiated by any

person tc obtain admlnlstratlve or jud.Clal review of the
viclaticn; S .

(¢} The current status of both the Droceedlngs and the

viclation notice; and : CTTTITITIUTTI T

(5) The actions, 1f any, taken by any person to abate
the vioclation. . - : - v

{1} Each applicaticon for a permit shall contain a sworn
statement as follows: "The informaticn centained in-this
application is true and correct tc the best of my knowledge and

halief." . Such statement shall be signed by an accountable
official of the applicant_and shall_be notarized.

(m} The applicant for a permit or a revision of a permit
shall have the burden of. éstablishing Lhat his app7icatLon is in

and regulations. : T

(n) After an applicant is notified.that the application is-
-approved, but before the permit is issued, the spplicant shall
update and correct the informatiocn prev1ously ‘submitted under
this subsection or indicate that noc change in such information

has cccurrad. I LT T I

{o) Upon reguest by one or’mﬁfé'pefmitEEés'rélated through
ownership and ceontrol, and with the approval cf the Director, a
permlttae,for permittees related through ownership and control,
may submit and maintain_a centralized ownership and control file.

Any permit application which references an_ zapproved
centralized ownership and control file may be determined to be
complete and accurate for the purpcses of this subsecticn. Each
centralized cwriership and control file shall at & mifimum:
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(1) Contain the infeormaticn reguired by paragraph;
(a), (c), (d), and (1) of this subsecticn on such forms, or in
the format, as may be reguired by the Director;

(2) Provide a procedure for the file to be updated at
least quarterly, although this reguirement does not relieve an
applicant from having complete and accurate information in the
centralized ownership and control file during the time it has an.
application pending; and

{3) Provide that the applicant maintain a copy or =
copies of the file in any required courthouses, regional cffices,
and other public offices, during any reguired public notice
pericd, when referenced in an application that is otherwise
required to be made available in such offices.

2.2 Advertisement.

(a) SMA File Number. Prior to the publication of an
advertigement for a surface mining permit in accordance with
paragraph (&), subgection (a), Secticn 3 of the Act, the
applicant shall submit an administratively complete surface
mining permit application and obtain a surface mining application
(8MA} file number. Each SMA number shall be wvalid for one vyear;
provided, that the Director may extend an SMA number beyond one
yvear, 1f the application has been diligently pursued by the
applicant throughout the life of the SMA number. In order for an
SMA number to be extended, the applicant must submit to the
Director a written reguest, which shall state the reasoni{s) and
which shall demonstrate good cause for the extension.

(b) Advertisement Information. Each advertisement will
contain at a minimum:

(1) The surface mining application (SMA) file number;

(2) A clear and accurate location map of a scale and
detail found in the West Virginia General Highway Map. The map
size will be at a minimum four inches (4"} x four inches (4").
Longitude and latitude lines and north arrow will be indicated on
the map and such lines will crcss at or near the center of the
propeosed permit area;

(3) The names and business address of the applicant to
include z street address or route number;
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(4) _A narrative description clear ly describing the
location of bhe proposed permit ares;

(5) _The name(s) of the coal seam(s) to be mined;

(6) The name(s) cf the receiving stream(s) intc which
drainage from the permit area will be discharged;

{(7) The locatiocn where a copy of the app71catlon is
available for public review;

{8} The name and address of the Division of
Envircenmental Protection Cffide wherse wrltten comments or
requests for informal conferences on the dprlication may be

submitted;

(8) The type of operation;

(10} Surface and mineral ownership of the trac:i(s) to
be permitted; , '

(11) Surface and mineral ownership of property within
one hundred (100) feet of the permit area;

- (12} Where the permép application reflectgs that mining
will occur within one-hundred feet (100'} of the outside right-

of-way of a public road (except where mine access roads or
haulage roads join such right-of- way}, the appllcant may choose
cne c¢f the following procedu*es to satlsfy the addltlonal public
notice reguirement: - s -

(A) Include in the advertlsement reguired in thi S
section a concise statement:

(i) Identifying the road tc be . affected;
{1i) Identifying the affected segmen:i; and

(11i) Adv151ng ;hat a publlc hearlnc may be
requested; or ST LT TURL T 0T T T

{(B) A separate public notice mayv be published,
Drlor to issuance of a permit, which:

(i) Identifies the road to be affected;

(ii) TIdentifies the affected segment; and
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(iii) Advises that a public hearing may be
requested.

(12) Where the permit applicant proposes te relocate or
close z public road, the advertisement shall lncluae 2z concise
statement which:

(A} Desgcribes the identification number and
geographic location of the road;

{B) Describes the particular segment to be
relocated or closad;

(C) Describes where the relocated segment is to
be =sited; : : -

(D} Describes the approximate time and duration
of the relocation or closure; and

(E) Advises that a public hearing may be
regquested. L o -

(14) Where an alternative land use is proposed,
indicate the premining land use and the proposed postmining land
use; and

(13) Where an experimental practice i1s proposed, the
advertisement shall contain a statement indicating such and
identifying aDpllcable prov1Slons fo* which a variance is
requested. S

(¢} Notice to Governmental Agencies. TUpon receipt of an
administratively complete application for a surface mining and
reclamation permit, a permit revision or a permit renewal, the
Director shall notify a2ll Federal or State government agencies
with authority to issue permits and licenses applicable to the
proposad surface mining and reclamation operaticn or those
agencies with an interest in the proposed operation, including
the U.!S. Department of Agriculture Scil Conservation Service
district office, the local U. 8. Army Corps of Engineers district
engineer, the National Park Service, State and Federal f£ish and
wildlife agencies, and the hlStO*lc preservat*on cfficer. :

(d) Availability of Comments. The Director sha‘l place on
file at the regicnal office in which a permit, permit revision or
renewal of a permit is filed, a copy of all public comments
received as a result of the advertisement and shall provide the
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applicant with such comments. When permlu, permit revision or
renewsl of a permit is issued or annrovea, *+the Director shall
notify within ten (10) days each person who filed comments or
objections to the application, each party to an informal
conference, and the appropriate local governmental agencies
including the clerk cof the colnty cSmmisgién. "The Director shall
also cause to be published at least monthly a listing of all
permits issued, which listing shall _include a description of the
location of the land to be affected. The listing shall also be

forwarded to the Clerk of the County Commission.

(e} Readvertisement. After a Surface Mine Application
(SMA) has been advertiged once a week for four successive weeks,
and 1s determined by the Directcor to have had a limited number of
minor changes which do not sighificantly affect the method of '
operation, the reclamation plan, ard/or the original
advertisement, he may reguire oné {1} additional advertisement o
be publlsbed w;;h a ten (10} day publlc comment perlod Permits

advertised in accordance “with paragrapb Tb)” of this subsection
and paragraph (6), subsection (a), section 9 of the Act.

(£} Renotification. A renctification letter shall be sent
to all commentors of a surface mine application (SMA) when a
determination has been made by the Director that readvertisement
is reguired in accordance with paragraph (e} of this subsection.

{(g) Certificaticn of Publication. The advertisemsnt and
publicaticn dates for all permlt apﬁllcatlons, permii renewal
apprlicaticns, anpllcatlons for revision of @ permit, and transier
assignment and sale of permits, shall be certified afd notarized
by the publishing newspaper. The certificate of publication
shall be.made a part cf the approved application nc later than

four (4) weeks after the last dafe of publication.

3.3. Occupied Dwellings. = e
(a) WValid Existing Rights. Where the proposed surface cozal
mining operatiocns would be conducted within threé hundred (300)
feet, measured horizontally, of any cccupied dwelling, the permit
applicant shall submit w1p§wgggfaggl1catlon a notarized written
waiver by lease, deed, or other conveyance from the owner of the
dwelling, clarﬂzylng that the ocwner and s;gnator had the Tegal

right to deny mining and knowingly waived that right. The waiver
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shall &dct &s consent to such oneratlons within a cleoser distance
of the dwelling as specified.

(b} Waiver. Where the applicant for a permit had obtained
a valid waiver pricr to August 3, 19877, from the cowner oI an.
occupied dwelling to mine within three hundred (300} feet of such
dwelling, a new waiver shall nct be reguired: o

(1) Where the applicant for a permit had obtained a
valid waiver from the owner of an occupied dwelling, that waiver
shall remain effective against subseguent purchasers who had ‘
actual or constructive knowledge of the existing waiver at the -
time cf purchase. :

{2) A subseguent purchaser ghzll be deemed to have
constructive knowledge i1f the waiver has been properly filed in
public property records pursuant tec State laws or if the mlnlng -
has procesded to within the three hundred (200) feet limit prior. ‘
to the date cf_purchase.

3.4 Maps.

{a) Scale for Maps. Except as otherwise noted in these -
rules and regulations, the scale regquired for all maps shall be
as fcllows:

(1) The praferred scale of maps prepared from United
tates Geological Survey topographic maps con 7.5 minute
guadrangle shall be five hundred feet (50C’') tc the inch;

(2}  The preferred scale for maps associated with
unae*g*ouﬂd coal mining operations and facilities incidental to
coal mining shall be two hunared feet (200') tc the inch; and

{3} Other scales may be used where improved clarity
and accuracy are achieved.

(b} Map Size. ALl maps and pTans shall be submitted on
print paper, thirty inches (30") by forty-twe inches (42") or
less. 1If supplementary maps or plans are attached matcp lines
shall be used. T

(¢} Ccleor Code. A cclor code shall ke used in preparing all
maps to indicate critical features of the permit area as fcllows;
provided, that drafted or computer generated graphlc symbecls or
shading may be used in place of a color code, if a separate,
unigquely identifizsble, and clearly discernible symbol or shading
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is provided in place cof each color as specified below, and if the
symbols or shading are clearly de;lned on map legends and used

consistently tnroughout the permit’ application, Ercten in any
subsegquent permit revisions, progress maps, O othe* shpvlttals
relating to the permit: : o

(1) Red shall indicate mineral toc be removed;
(2) Blue shall indicate water and drainage patterns;
{3} CGreen shall indicate areas regraded;

(¢) Yellow shall 1ndlcate a'L obher areas within the
permit boundary; and - o

(3) Purple shall be used to ocutline adjacent mining
permits. . . - e

{(ay ~ Preplan. In addition to the recquirements ¢f paragraphs
(12) and {(12) of subsecticn {(a) Section 9 of the Act and Section
10 of the Act, the aopllcatlon shall lnclude as appllcable the
following lnformatlon- R

{1} The location and current use of all structures
within one thousand feet (1000') of the proposed permit area;

N (2) All public roads lécated on or WlthlP one hundrea
feét (100') of the proposed permit area;

: {3) The bounaarles of any publlc park cor hlSuOIlC lands
within cr adjacent to the permit area;

(2} All cemeteries leocated on or w1tn;n one nundred
feet {(100') of the proposed permit &area;’

(8) Any portion of a unit of the Naticnal System of
Trails or the Wild and Scenic River System, _1clud1ng study
rivers designated under Section 5(a) of the Wild and Scenic
Rivers Act which are located within or adjacent to the proposed
permit area; : —— - =

{6) The current use and land use classifications of the
area of land and adjacent lanas unon whlch the Dermlt is sited
and adjacent lands; - - -
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(7) The lccaticn of all existing structures to be used S
ace mining operations which are to be exempt from design o
s; :

{8) The date the map was prepared, & ncrth arrow,
guadrangle name and location map; '

(¢) Where the natural slope of the land below the coal
outcrop is less than twenty (20) degrees and downslcope placement
of overburden or spoil is proposed, the map shall indicate o
percent slope of the land at twe hundred foot (200') intervals
along the crepline;

(10) The location of each facility to be used to
protect or enhance fish and wildlife and related environmental

values;

(11) Where the proposed permit area has been previously
mined and to the extent that such information is avalilable, list
the type of mining used, the coal seam or other mineral mined,
the extent of mineral remcved, and the approximate date of
mining; ) i :

{12) Extent cf prcposed auger operations;

{12} Surface and mineral owners and prcperty lines
within the permit area and within one hundred (100) fest of any
pcint of the permit area;

(14) Location of water supply intakes for current users
cf surface water; '

(15} Location and identification of sub-areas if
incremental bonding is to be used;

(16) Location and extent of subsurface water, 1if

encountered, within the proposed permit or adjacent areas,
including, but net limited te, areal and vertical distribution of
agquifers, and portrayal of seascnal differences of head in
different aguifers on cross secticns and contour maps;

{(17) The location of all cil and gas wells and other
utilities within the proposed permit area are to be shown;

(18} The location and extent of topscoil borrow areas,
and the location of topsoill storage areas;
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(19) Air peolluticn monitering and control facility and
subgildence monitering locaticon;

(20) Any permanent facility to *emaln after min lng,

{21) All coal stecrage, cleaning, loading, and refuse
disposal arsas; ) o ST T S

(22) The lccaticn of any non-coal waste stSrage areas;

{23) The location of any explosive storage and handWing
facility; which will remain in place for an extended period of
time during the life of the operation and

(24) The area of land tc be affected within the
proposed permit area accordlng to the Seguence of m*nlnc and
reclamation. oo

{e) Drainage Map. Unless the information required by this
paragraphi can be shown on the preplan map in a clear and legilble
fashion, a separate drainage map of the same size scale and
detail of the preplan map shall be made a part of the permit

application and shall contain the following:

{1) The directicnal flow of water on and away from the
perxmit area; , R — .

(2} Location cof all menitoring sites used to develop
surface and groundwater base line information;

(3} Location of all surface and,ground water

durlng the mining operation; ~ o oz

{4] Locaticn cf all erosion and sedimentation control
structures; and o T -

(S} The extent and boundarﬂes of each componen_
drainage area . - _‘,* P j?:__T-'__'__T’T:Z,,, ) ___ T

(£} Supplemental maps for underground coal mining permit

applications. 1In additicn to other maps required in this
Section, each permit application for un ergroand_mlnlqg
cperations shall lnclude supplemental mans as follows:

(L) A& U.8.G.8. topographic map of the area extending
peyond the proposed mining limits and showing the ~OIIOWﬂng

12
18}
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proposed;

(F)

openings for the propdsed mine including shafts, slopes, drifts,

boreholes, etec; and

(G)

Name and series cf the sheet;
Scale, latitugde, and longitude;

Limits of underground mining operaticn

Surface area to be permitted;
Cropline of the cecal seam to be mined;

Location and identification of gll mine

Location of all surface structures not owned

by the applicant cver the area to be mined.

{2) A mine development map drawn to scale showing:

(&)

Boundaries of underground mining operation

and any adjacent active or abandoned mines in the same seam;

(B)

within the area above the proposed underground weorkings.
area above the underground works shall mean within the angle of

All owners of property and all residents

critical deformation but at least 15© from any coal removal;

{C}

(D)

(E)
test drill holes;
(F)

(G)

Present extent cf underground mining as well
as projected headings;

Date, scale, north arrow, dip, strike, and
average dip of the coal seam to be mined;

All gas wells, oil wells, water wells,

Location of all known faults;

Area and extent of previous or proposed auger

or strip mining in the same sean;

(B)
and

(I)
boreholes.

Leocation and thickness of outcrop barriers;

Elevation of all entries, fanways and

[¥3)

The

(V5]
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3.5 (Cross Secticns and Profiles. The aprlication shall
contaln crogs-sections and/or profiles which accurately depict:

(2a) The existing premining surfade configuration and the
final surface configuration that will be achieved. Cross
sections shall be developed from sufficient slope measurements to
adequately represent the ex1st1ng Jlangd surface configuration of
the proposed permit area. - Slops measurements shall take into
account natural variaticns in slope, to provide accurate
representation of the range of natural slopes and reflect
geomorphlc differences cf the area tec be disturbed. The Director

may require additional Slcpe measuremants at specified intervals
and locations on a site-by-site basis;

(2} The vertical distribution of aguifers showing seasonal
differences in head, if available, for the proposed permit area;

(¢} Cross sec;ional area aﬁd profiles of excess spoil

subsur ace dralns, surface drainage structures, zEﬁhdéEEons, ete;
{d} Cross sectional areas and profiles of all drainage and

sediment contrdl structures including ponds,'impoundments,

diversicns, sumps, etg; and T

{e) Crecss sectional areas and profiles of a1l roads.

3. 6’"Operation Plans and Speciflicaticnsg. . Each application

shall contain in addifiorn t& otfhér plans, Specifications, and
descriptions required by the Act and thesge regulations a .
description of the mining operations proposed to be conducted
during the life of the mine within the DroposedApermlt area,

including, at a minimum, the folléwing:

{2) A narrative description cf the type and method of coal
mining procedures and proposed endginsering ‘technigues,
anelclpaeed annual and total production of coal, by tonnage, and
the majo* equ1pment to be used for all aspects of those '

operat lO"'iS ;o and

(b} A narrative explaining the construction, medification,
use, maintenance, and unlessg retenticn of such facilifies is
necessary for postmining land use, removal of the following
facilities:. R - e T

{1} Dams, embankments, and other _impoundments;
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(2) Overburden and topsoil handling and storage areas
and structures; - - e aln

(3) Coazl removal, handling, storage, cleaning, and
transportaticn areas and structures;

(4) Spoil, coal processing waste, and nen-coal waste
removal, handling, storage, transportation, and dispeosal areas
and structures;

{5} Mine facilities; and
(6) Water and air pollution contrel Zacilities.

(¢) 2 descripticn of how the applicant will case, seal or .
otherwise manage augerholes, boreholes, shafts, wells and other _
cpenings; : e : :

(d) A description of how the applicant will remove, store
and redistribute top501l subsoil or topscil substitutes, and , -
other materials. When topsoil substitutes are proposed, the
suitability determination, analytical data, and laboratory
certification required in paragraph {(c), subsection 14.3, of -
these regulations shall be made a part of the permit appllcatlon,

(e) Where topsoll korrow areas are proposed, the applicant
shall submit a reclamaticon plan for such areas;

(f) n description of how the applicant will handle acid
:ormlng and toxic forming materials and matevlals constituting a _ .
fire hazard; . - . N

(g) The design and construction of excess spoil disposal
areas; and . ) ) -

(h) The design and constructicn cof a drainage and sediment -~ = ... ..
control system to include: . _ L

(1) A description, map, and cross secticn of the
structure and its location;

(2) Preliminary hydrologic and geologic information s
required to assess the hydrcleogic impact of the structure;

(3) A survey describing the pctential effect on the
atructure from subsidence of the subsurface strata resulting from
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occurred . - -

(4) B certification statement which includes a
schedule for the submission of any detailed design plans for
structures that are not submitted wrth the general plan. The
Director shall have approved, in writing, the detailed design
plan for a structure before constructlon beglns

(5) Each structure design plan that is of such size or
storage capacity that it is a dam as_defined in AJUdeSI)ofChapmr
20, Cede of West Virginia, shall be prepared by, or under :

direction of, and certlfled by a quallrled reglseered
professional engineer; ,.. ) T

(6) The design shall include any geotechnical
investigaticn and construgtion regquirements for the structure

(7) A description of the operation and maintenance
requirements for each structure; and

(8) A timetable and plans to remove each structure, if
appropriate. ) - . IR

(i} The design and construction of all roads; and

(i), A_vegetation plan.

{k} A plan for fugitive dust contrel practlces as reculred
in subsecticn 14. 17 of. these regulatlons.'

{l) For area'mihing ODeratioﬁef*EE"referenced‘in
subparagraph (b) (4) of subsection.14.15, mountaintop removal

cperations as referenced in subparagrapn {b) (5} of subsection

14.15, and for multiple seam mining cperaticns, the applicant
shall include a site specific and detailed plan showing the
segquence and schedule for backfllTlng and regradlng

3.7 Disposal cf Excess Spdil. T

(a) Each application shall contain descrlptlons, including
apprepriate maps, cross sections, drawmngs, and aeelgn of the
excess spoil disposal st¥ictures which will comply with the
standards of subsection 14.14 of these regulations. . These plans
shall describe the design, construction, operation, malnuenance,
and if appropriate, remoVal of the. site and structures.




Title 38
C8R 2 . - CoT
Section 3 -

=

(b) Each application shall ccntain the results of a
gectechnical investigation of the propeosed disposal site,
including the following:

(1 The charazcter of bedrocck and any adverse geclogic
1

)
conditicns in the disposal area;

(2) A survev identifying all sn*lngs, seepage, and
grouqd ‘water flow observed or anticipated during wet periods in
the area of the disposal site;

{(3) A survey cf the potertla1 effects of subsidence cof . .

the subsurface strata due to past and future mining operations;

(4) A technical description of the rock materials to
be utilized in the construction of those disposal structures
containing rock chimney cores or underlain using a rock drainage
blanket;

(5) A stability analysis including, but not limited
to, strength parameters, pore pressures and lcng-term seepage
conditions. These data shall be accompanied by a description of
all engineering design assumptlons and calculatlons and the
alternatives considered in selecting the specific design
specifications and methods; and

(6) An explicit identificaticn, by narrative and by
mapping, of the critical foundation area(s] for the structure, as
the term is applied in subsecticn 14.14. The selection ©f the
critical foundation area(s) shall be based on the results of the
gectechnical investigation, shall be certified as a part of the
des*gn by =a reglsbered procfessional engineer, and shall be
subject to review and approval by the Director.

(c) If rock-toe buttresses or kev-way cuts are reguired,
the applicatioh shall include the following:

{1) The number, location, and depth of borings or test
pits which shall be determined with respect to the size of the
smo#l disposal structure and subsurface ceonditions; and

(2) Engineering specificaticns utilized to design the
rock-toe buttresses or key-way cuts which shall ke determined in
accordance with subparagraph (5), paragrapn (k) of this
subsecticn.

3.8 New and Existing Structures and Support Facilities:
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(a) Each application for a permit will contain’a
description, plans, and drawings for _each support Fac;lltv te be
constructed, used, or maintained within the proposed permit area.
The plans and drawings shall include a map, apn*oprlate CrosSs
sections, design drawings, and SD&le’CatanS su“rlcvenb To

demonstrate compliance with subsectlon'é,al of ths rule.

(b) Each application shall contain a dnscrvbtlon of each
existing structure or facility proposed to be used in ccnnection
with or to facilitate the surface mining and reclamatlon
operation. The description shall lnclude.

{1) Location;

{2y _pPlans of the structure which describe its current
condition; : ' .- :

(3) Approximate dates on which construction oI the
existing structure was begun and completed;

{4) A showing, including relevant monitoring data or
other evidence, as tc whether or not the structure meets the
performance standards of .the Act _and these regulations; and

{s) A compliance plan for each existing structure
proposed tc be modified or redonstructed for use€ in connection
with or to facilitate the surfacé cdal mining and reclamation
operation. The compliance plan shall include:

o (A) Design specifications reguired for the
modification or rececmstruction of the st¥ucture to bring it into.
compliance with current design reguirements and performance

standards of the Act and these rules and regulations.

{B) A constructicn schedule which shows dates for
beginning and completing interim steps and final congtruction,

(C) Provisicns for fmonitoring the structure during
and after modificaticon or reconstruction to ensure that the
performance standards of the Act add these regulations are met.

(D} A showing that the risk of harm to the
environment or to. publlc health or safety is not significant’
during the pericd cf modlflcatlon or reconstruction.

(¢} Structures and facilities designed, constructed or in
use pursuant to an approved surface mining permit or prospecting
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approval prior to the effective date of these regulations may be
subject to revision or reconstructicn where the Directoxr
determines that such revisicen or reconstructicon is necegsary to
comply with the performance standards set forth in the Act and
these regulations; provided, that the Director will notify the
permittee that such revision or reconstructicn is necessary and
shall provide a reasonable time for compliance. ,

(3} The plans of a facility or structure that is to be
shared by two or more .separately permitted mining operations may
be included in one permit application and referenced in the other
application. Each permittes shall bond the facility or structure
unless the permittees sharing it agree to ancther arrangement for
agsuming their respective responsgibilities. If such agreement is
reached, then the application shall include a copy of the
agreement between or among the parties setting forth the
respective bonding responsibilities of sach party for the
facility or structure. The agreement shall demcnstrate to the
satisfaction of the Director that all responsibilities under the
Act for the facility or structure will be met.

3.8 Operation(sg) Nesar Public Road.

(a) Where the proposed mining operation is to be conducted
within one hundred feet (100') {measured hoxrizontally) of the
outside right-cf-way of any public._road (except where mine access
rcads or haulage roads join such right-of-way) or where the
applicant proposes to relcoccate or close any public ?oad the
Director ghall:

{1) Where the public rocad is toc be closed cor relocated,
regulre the applicant to obtain necessary permission from the
authority with jurisdiction over the public road.

{2) Provide an cpporturnity for a public hearing in the
leccality of the propeosed mining operation for the purpcse of
determining that the interests of the public and affected
landowners will be protected.

{3) Upon reaues; fer a publlc neavlng by any person,

tne date time, and place cf the neavlng in a newspaper of ‘
general c1*culatﬂon in the area of the proposed mining operation
at least two (2) weeks in advance of the hearing date.

(4) Make a written finding within thirty (20) davs
following the hearing or after the close of the comment period as
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to whether or not the interests cof the public and the affected
landowners will be protected. Each participant of record at the
public hearing shall be notifisd of. fhe Directox's findings.

3.10 Experimental Practices. : ; B}

{a) Each permit applicaticn of permit revision shall
contain plans and specificaticns of any proposed experimental
practices to be emploved as a part cof thé mining and recliamation
cperation. All experlmental practices shall have pricr approval
of the Director and the director of the Federal Office of Surface
Mining Reclamation and Enforcemefit kefore a permit or revision
can be issued. An application for an experimental practice shall
contaln descriptions, maps, plans, and data which show:

{1) The nature of the experimental practice, including
a description of any performance standards for which variances
are requested, the duration of the experimental practice, and any
special menitoring which will be conducted;

{2) EHow use of the experimental practice encourages
advances in mining and reclamation technolegy or allows a
postmining land use for industrial, commercial, residential, or
public use (;nclud*ng recreatlor fac;lltles) on an egperlmonhal
basis; : - TR T

{(3) The experimental practice:

(A) Is potentiellv more, or at least as,
environmentally protective, during and after mining operations,
as would otherwise be required by tHe Act and these regulations.

(B) Will not reédice thé prctaction afforded
public hezlth and safety below that provzded by the reguirements
of the regulaticns.

(4) That the applicant will conduct mdénitoring of the
effects of the experimental practice. ..The mconitoring program
shall ensure the collectioh, andlysis, and reporting of reliable
data that are sUfficiént to enable the Director and the directer
cf the Federal Office of ‘Surface Mining Reclamatﬂon angd
Enfercement tox ... - T L T

(A) Evaluate the effectiveness of the
experimental practice; and
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(B) Identify, at the earliest possible time,
potential risk to the environment and public health and safety
which may be caused by the experlmer;al practice during and after

mining.

(5) That the applications for experimental practice
under this section will comply with the public notice
recquirements of the Act and these regulations.

{b) Each permit approved for experimental p?actwces shall
be reviewed by the Director at least annually _ollow1ng date of
issuance., The Director may, on the basis of this review, reguire
modifications to the experimental practice.

2.11 In 8itu Mining. Anv applicaticn for a permit for -
operations covered by this subsection shall be made according to
all reguirements of this section applicable te underground mining
activities. 1In addition, the mining and reclamation operations
vlan for operations invelving in situ processing activities shall
contain. information establishing how those cperations will ke
conducted in compliance with the reguirements cof Sectlon 15 of
these regulations, including:

{a) Delineation cf proposed holes and wells and production
zone for apprdval of the Director

(b) 8Specificaticns cof drill holes and casings propoesed to
be used;

(c) A plan for treatment, confinement or dispcsal of zll
acid-forming, toxic-forming or radicactive gases, scolids, or
liguids constituting a fire, health, safety or environmental
hazard caused by the mining and recovery process; and

(d} Plans for mohitoring surfaces and ground water and air
quality, as required by the Directer.

2.12 Subsidence Control Plan.

{a) Bach application for an undergrcund coal mining permit
shall contain a gubsidence control plan which includes the
following: -

(1} A survey that identifies, oh a topographic map of
a scale of 1" = 1,00C' or less, structures, perennial and
intermittent streams cor renewable rescurce lands and whether cor
not subsidence could cause material damage or diminution of value
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or use of such structures or renswable resource lands beth on the
permit area and adjacent areas within a critical angle of
deformation of at least 185°;

(2) A general descripticn of the technigque of coal
removal, such as longwall, room and pillar, pillar removal,
hydraulic mining or cther extraction methods and the” size;

.......

seguence, and timing of underground aevelonment Sf the mine;

{(2) 2An iscpach map or other map showing surface
contours and bottom of coal contours and the location and extent
of areas in which planned subsidence is projected, including
anticipated effects, and all aress_in which measures desgrlbeq in

subparaqvaphs (7} and (8) of this paragranh will be taken to

aDDropvlaee to correct sub51dence related qamaqe,

{4) A description of the physical conditions, such as
depth 0f cover, seam thicknesg, strike and dip, llthglggy, and

cther geologic and hydrologic conditionsg, which affect the
likelihood or .extent cof subsidence and subsidence-related damage;

(5) & descripticon of the measures to be taken, in
accordance with paragraphs {(a), {c¢) and {(d) of subsection 16.2 of
these regulations, te¢ mltlgate or remeay any materla? damage or
diminution in wvalue &f foreseeablé (g that may ofcur to suriace
lands, structures, or facilities due to subsidence;

.{6) An acknowledgment that if subsidence causss |
material damage or reduces thé valu& or reasonaply f[oreséeable
use of the surface lands, then the operator shall restore the
land te a condit ion caDable of supporging usee it was capable of

(7) Except~for-those areas where planned subsidence is
projected to be used, a detailed description of tfhe subsidencs
control measures that will be taken to prevent or minimize
subsidence and subsidence-related damage, inciuding, but not

limited to: . L TiTmi e T

{A) Rackstowing or backfilling of wvoids;

(B} Leaving support pillars of coal;

(C) Leaving areas in which no cozal is removed,
including a descrzptlon cZ the overlying area to be protected by
leaving the coal in place; and
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(D) Taking measures on the surface to prevent
material damage or lessenlng of the value or reasconably
foreseeable use cf the suriface.

(8) A description of meonitering plans, if any, to
determine the commencement and degree of Subsidence so that other
appropriate measures can be taken to prevent, reduce, or correct

material damage.

(b) The Director may waive the remainder of the
regquirements for a subsidence control plan if the survey required
by paragraph (a) (1) of this subsection demonstrates, and the
Director determines, that no material damage or diminution of . o
value or foressgesable use of the land or structures could be '
caused by subsidence.

(¢} When an applicant feels it has the rlght to subside, 1t~
will provide adequate documentaticn of same.

(d) Where longwall mining or rcom and pillar wining with
80% recovery or greater is proposed, the following information
shzll be made a part of the plan:

{1} . Typical predicted subsidence profile(s) for areas
of planned subsidence. Specify from what source information was
obtained to develop the predicted profile(s) including an
explanation <f the method and calcuTatlons used tec develop
predicticn.

{2} For all aresas identified by the survey, indicate
what measures will be taken to minimize material damage or -
reduction in value or reasonably foreseeable use. Indicate those
areas in which measures are to be taken. Such measures may
include, but not ke limited to, relocating panels, mining without :
interruption, exposing gas lines, supporting foundations of -
structures, and insuring that any damage is repaired.

{(3) Specify anticipated effects of planned subsidence.

(e} Where rcocom and pillar mining with less than 80% coal o
extraction is propesed, the following information shall be made a
part of the plan: )
{1} ©On the develcpment map, show all first mining and o
areas of planned pillar extracticn.

43



Title 38 — e
CSR 2 S I B
Section 3 R e : o T

{2) Describe anticipated sécondary mining plans
including percent extraction. o ,

{3) Under all structures and ranewable resource lands,
demonstrate what methods will be used tT protect that structure
or lands (i. 2., leaving solid coal or limited extraction).

Under structures and peréehnial streams, thé area addressed must
extend to the angle of” crltlcal ae;ormahlon, but not 'less than
15° unless otherwise approved. If mining is planned under or
adjacent te a structure or perénnial stream (for structures this
need not be addressed when the applicant demonstrates theé right
to subside), it must be demonstrated to the extent
technologically and economically feasible that the pil 1laxr design
will support the overburden. If it is not technologlcally and

economically feagible, a detailed explanation must be included.

3.13 Underground Mine Abandonment Plan. Each application
for an underground ccal mine operation shall contain an
abandonment plan which complies with the requirements of Federal
Mine Health Administratiodn regulztidns at 30 CFR 75.1711. The
abandonment plan shall also contain the following specifications:

{a) The width of outcrop barriers;

{(b) The type and number of permanent seals proposed, their
design details, and the proposed materials to be used for
construction; . T h o

(e} The maximum head of water expected on the dutcrop
parriers and mine seals; and

(d) The type and design details of seals for boreholes.
3.14 Removal of AbaﬁdOnedbealfRefdse Disposal Piles.

{a) In accordance with subsection. (d) Section 28 of the
Act, the Director may, when not in conflict with the purpecses and
findings of the Act, issue a special permit solely for the
removal of existing abandoned coal processing waste piles;
provided that, i1f the average guality of the refuse material
meets the minimum BTU value standards to be classified as coal,
as set forth in ASTM standaxrd D 388-88, a pernit applicatien
which meets all applicable requlrements of this section shall be
required. The c*1ter1a for 1ssu1ng such speC1al permits are as

follows: ' , SR i .
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(1) The removal of the existing abandened coal
processing waste pile will bring about a more desirable land use
or; ’

(2) The removal of the exilsting abandeoned cozl
processing waste pile will result in greater protection of the
safety and welfare of the public; or

(3) The removal of the existing abandoned coal
processing waste pile will result in greater protection of the e .
environment. )

(b) An application for a special permit for the removal of
existing abandoned coal processing waste piles shall be submitted
on forms prescribed by the Director containing the following
infocrmaEtion: : ,

(1} &All informaticn required by subsection 3.1 of
these regulations; '

(2) A public notice containing the same information
reguired by paragraph (b) of subsecticn 3.2 of these regulations
excluding sub-paragraph (5). The notice shall be published in =
newspaper of general circulation in the county in which the
removal operation is located. The notice shall be published once
and provide for a thirty (30) day comment period. A :
certification of publication will be made a part of the permit
applicatiocn;

(3) A statement in accordance with paragraph (9),
subsection (a), Secticn 9 of the Act and where applicable , -
subsection 2.3 of these regulaticns; ‘
(4) A project narrative which describes:
(A) Existing site conditions;

{B} How the removal operation will meet the
criteria-of paragraph (a) of this subsection;

(C) The design life of the cperation;

(D) Type and quantity of material to be removed;
and : '

(E) The postmining land use.
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(5) A plan for emergency procedures as reguired in
paragraph (e) subsectlon 22. 4 ofrthese reculatlons T

{6) A description and results of sampTLng and analys1s
precedures used to develop a representatlve assay of the physical
and chemical propertles of the ex15tlng abandoqed coal prccessing
material; - _

(7} A PHC in accordance with paragraph (a) of
subsection 3.22 cf these regulations except that development of
base line water quality data will not be reguired;

(8) A hydroclogic reclamaticon pilan as described in
paragraph (f) of subsection 3.22 of these regulations;

{2) A surface water monitoring plan as described in
paragraph (g) of subsectlon 3.22 oﬁ tnese regulatlons,

{10) A revegetation plan which conforms to the
regquirements of paragraph (m), subsection 14.16, of these
regulations; B - T -

(11) A fire control plan which conforms te the
reguirements of paragraph (m) of subsecticn 22.5 of these
regulations; o h T T T T T e e

(12} A procedure for inspecticns and certifications
which ceonforms to the appllcable reguirements of subSection 22.8
of these regulatlons- -

(12) A map of the scale, size and color code as
described in paragraphs (a), (b), and (¢) of Eubsection 3.4 of
these regulations which contains the followtng lnformatlon

{a) BRIl types of infcrmaticon set forth on
topographical maps of the United States Geologlcal Survey

including all_ manmade fEatures o ST ===

(B) The area of land to be affected by the
removal. operaticn, 1nclud1nc ang coal stovage and toosoz¢ bor*ow
and storage areas; T

(C) The property boundaries of all suriace owners
within one hundred (100) feet of any part of the D*oposed permit
area; : . -
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(D) The locaticn and direction of flow of the
drainage patterns both within and cutside the proposed permit
area and the outline of each ccmponent drainage area;

(E}) The location of all drainage and sediment
control structures and monitoring sites for water sampling and
analysis; :

(F) & location map; and

(@) A signed, notarized, and dated statement as
follows: "The information contained herein is true and correct
to the best cof my knowledge and belief."

(14) Cross sections plans and specifications prepared
by or under the direction of a registered prcfessional engineer
as fcllows:

{A) Cross sectiong and profile of the existing
surface configuraticn and the final surface configuration of all
areas to-be zffected by the removal operation;

(B) Cross sections, plans, and specifications for
all drainage and sediment contrcol structures;

(C) Cross secticns, profiles and design
specifications for any rcads tc be utilized for the removal
cperation; i _ )
{D}) BSpecificaticns for the removal of the
existing ccal processing refuse by either excavating the material
in successive horizontal lifts with a maximum elevation '
differentizl bstween working benches c¢f twelve (12} feet or
excavation down the face of the existing slope Zreom tcp to toe,
provided that the slope is no steeper than 2H:1V, provided -
further that no material will be remcved from the teoe in advance
of upper level material in a manner which reduces stability of
the working face; and -

(E) A stability analysis of the existing
abandoned coal processing waste pile.

{(15) Where the existing coal processing refuse pile
will only be partially removed, the permit application will .
contain additional information and specifications which include: . -
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{A) Design and configuraticn of the final graded
area which reflects that no water will be impounded above the
remaining material and that final graded slopes are noc steeper

thar 2¥.1v;

(B) Plans, cross sections, and design
SPElelcaulOHS for a dlverSLOn d‘uCh above and around the
vear 24 hour prec1o1uatlon event, p?oviaed that upon an effECt1Ve
demonstration by the operator that . such diversiocn is not reguired
to provide protection to the environment or the health, welfare
and safety of the publlc “the: Dlrector may approve a lesser
design; —- e e —

(C) Procedure for performing stability analysis
of the remaining material to assure mass stability; and

(D) A plan for long range prevention of
combusticn cf the remaining material.

(E) RBaseline water qguality data.

(16) Where the existing coal processing refuse pile
dees impound water, or has the capagity to impound water, the
permit appllcatlon will contain | the addltlona+ plans, dgslgn

data, and specifications: __

() A plan for drawing down the watér behind the -
impoundment to a level and in.a manner which assures the.
orotection of the environment and the safety of operaticn

personnel and the public _prior to any removal ouerataons

(B} Plans, design data and spec1flcahlons for the
construction of a spillway which will pass the peak runoff from a
100. year, 24 hour precipitation. event “and how such structure will
be functionally maintained throughout the life of the operation;

{C} 2 description cf hew the existing ceal
processing material will be removed malntalnlng a five (5) foot
elevaticn differential between £he breéach invert élevation of the
excavated enbankment and the elevation ¢f any slurry which may be
impounded behind the embankment; and

{D) Provide plans, design data, and
specifications for the regrading of any remaining refuse material
such that the recraded axea blends into the surrounding dralqage
pattern and will not 1mbound water T -
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(17) A reclamation plan which conforms to the B
requirements of paragraphs (4), (e), (£), (h), (i}, and (J) of
subsection 3.6 of these regulations.

(@) Where a coal reprocessing operation invelves disposal
of coal processing refuse generated either on gite or off site,
the design, construction, and maintenance of the new structure
will be subject to all the requirements of Section 22 of these
regulations and will be subject to all the permitting
requirements of the Act and these regulations.

(d) A bond and insurance in accordance with Section 11 of
the Act and Section 11 of these regulations shall be provided by
the applicant prior to the issuance of a special permit.

{&) Removal operations permitted under this subsection
shall be subject to paragraph (1), subsection 22.85 cf these
regulations and zll other abmllcable Der ormance standards of the
Act and these regulations.

3.15 Approved Persons.

(a) Any perscn approved by the Director, unless otherwise
provided in the Act and these regulations, wmay prepare, sign, or
certify permit app11catlons, maps, plans, and design
specifications or other similar materials necessary to complete
an application; provided, however, that for purposes of Sections
9(a) (13} and l2(b)(10) of the Act an approved person shall be a
registered professional engineer or licensed land surveyor.

. (b} The Director's approval shall be in writing and shall
be granted on the basis of the following:

(1) A resume of the persons pricr experience and
;ralnlng relating te the preparation of permit applicaticn
materials and certification of asscciated facilities; provided,
that registered professicnal engineers, registered mlning or
civil engineers and licemnsed land surveyors currently registered
or licensed in the State of West Virginia shall submit a copy of
their registration or license in addition to a resume; and

{(2) Any person seeking an approval must demonstrate
that he possesses adeguate knowledge of the Act and rules and
ragulaticons and possess such other skills and gualifications as
may be necessiary to prepare an appllcatlon and certify facilities
by successfully passing an examination administered by the
Director. Examinations will be given upon reguest.

49




Title 3B ° AU ST o T o Lo T o
CSR 2 ol L
Section 3 - o ‘ , S - =TT -

() All technical data in the application shall bear the
name of the perscon collectlng and analy21ng the data, dates of
collection and analysis, and desdfrpulon of the metnodO!ocy used
to collect and analyze the data. Any referenced materials not
included in the application shall be made avallable o the
Directfor upcn regqueast: - o T T T TTTTEL

(d) Technical analysis shall be.planned by, or un nder the
directicn of, a professicnal person quallfled 1n tbe suoject e
be analyzed. - L L . - T

3.16 Fish and Wildlife Rescurces Information.

(a) EBach application shall_include fish and wildlife
resource information for the permit area and adjacent area.

(1) The scope and level of detail for such information
shall be determined by the Directeor in consultation with State
and Federzl agencies with respeonsibilities for fish and wildlife
resources and shall be sufficient to develecp the protection and
enhancement plan required under pafagraph {(b) of this subsection.

{2} The Director shall provide for coordinaticn of
review of surface mining and reclamation .permits where such
coordination is appropriate pursudant to the Fish and Wildlife
Coordination Act (1€ U.S5.C. 661 et seg.).

(3) Site- snec1flc resource information necessary to
address the respective species ox "habitats shall be reqiired when
the permit area or adjacent area 1g likely t@_jngJude_ '

(&) . Listed or preopecsed endangered or threatened
species of plante or animdEls or thELI critical habitats listed by
the Secretary under the Endangered Specﬁes Bct of 1973, as
amended (16 U.S.C. 1531 et seg.), or those speciles or habltats
protected by similar state statutes;

(B} Habitats of unusually high walue fcor fish and
wildlife such as impertant streams, wetlands, riparian areas,
¢liffs supporting raptors, areas offering special shelter or
protection,,migration,rouges, or veproductlon and wintering
areas; or o - - = TS SRR

(C) Other species or habitats identified through
agency consultaticn as regquiring special DVOLEQE_“E_UWQEI State
or Federal Law to inciude the Migratory Bird Treaty Act of 1918
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{16 U.S.C. 702 et sec. and the Bald Eagle Protection Act (16
U.S.C. 668 et seq.).

{b) Each application shall include a description of how, to
the extent possible using the kest technology currently
available, the operator will minimize disturbances and adverse
impacts on fish and wildlife and related environmental values,
including compliance with the Endangered Species Act, during the
surface mining and reclamaticn operations and how enhancement of
these resources will be achieved where practicable. This
descriotion shall:

(1) Be consistent with the requirements of Secticn 8
of these regulations;

(2) Apply, at a minimum, to species and habitats
identified under paragraph (a) of this subsection; and

(3) Include:

(A) Prectective measures that will be used during
the active mining phase of operation. Such measures may include
the establishment of buffer zones, the selective location and
special design cf haul roads and pcower lines, and the menitoring
of surface water quality and gquantity; and

{B}) Enhancement measures that will ke used during
the reclamation and postmining phase of operation to develcop
agquatic and terrestrial habitat. Such measures may include
restoration of streams and other wetlands, retention of ponds and
impoundments, establishment of vegetation for wildlife food and
cover, and the replacement of perches and nest boxes. Where the
rlan dees not include enhancement measures, a statement shall be
given explaining why enhancement is neot practicable.

(c¢) Upon reguest, the Directecr shall provide the resource
information required under paragraph (a) of this subsection and
the protection and enhancement plan regquired under paragraph (b)
of this subsection to the appropriate State and/or Federal Fish
and Wildlife agencies for their review. This informaticn shall
be provided within ten (10) days of receipt of the regquest.

3.17 Parks and Historic Lands.
{a) Each permit application shall contain a description of

the nature of cultural, historic and archaeclogical resources
listed or eligible for listing on the National Register of
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Eistoric Places and known archaeolog*ceT sites_within the
proposed permit and adjacent areas. The description shall be

pased on all available informaction, including, but not limited
to, information from the State -Historic Preservaticon Cfficer and
from local archaeclogical, historical, and cultural presexvation
agencies. o -
() The Directcr may fequire the applicant to identify and
evaluate important historic and archaeoleogical resocurces within
the p*oposed permit and adjacent aréas that may be eligible for
listing on the National Register of Historic Places, through the
collection of additiorial information by conducting field
investigations or other appropriate analysis.

{c} Adverse impactg tec any publlCTy owned park and any
place listed on the Natiocnal Register of Historic Places shall be
crchibited unless the permit appllcant ‘has vaTLd existing rights
or unless joint agency approval is obtained In accordance with
subsection 3.19 ©f this section. In either case all adverse
impacts must ke minimized. - _ .

(d) The Director may regquire the applicant to protect
historic cor archaeclogical properties listed on cor eligible for
listing on-the National Register of EHisteric Places through
appropriate mltlgaelon and tveatment measures. Appropriate
mltlgaelon ana Creatment measures may be reculred tc be taken

completed beeore the propertles are aiFected by any mmn;ng
ope*atlon o - _ T

3.18 Endangered Species. When the proposed mining operation
will affect threatened or endangered specles of plants or animals
or their critical habitats, the applicaticn shall describe
contrel measures, management technlques, and monit orinc methods
habitats. Endangersd or threaeened spe01es are as listed by the
Secretary of Interior under the Wndangered Soec1es ‘Act of 1973
(16 U.S8.C. 1521 et seq.}. B

3.19 Effect on Historic Places and Archaeological Sites.
Wheve the propcsed surface ccal mining operation will ddversely

fect any publicly owned park, any place ‘1is%ed on the naticnal.
Reglste* of Historic Places or archazeological sites, the Director
shall transmit to the Federal, State or local adencies with
3uv1sd1ctﬂon over. the park or historic place. the applicable parts
of the psrmit application, togeeher'w1tﬁ"e_reqheé_ for the
agency's approval or-disapproval cf the opesration. Consideration

Lh
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and coordination of the permit review sha71 be in accordance with

the National Historic Preservation Act of 1266 (16 U.S.C. £70 et

seg.} and the Archaeclcgical Rescurce Protection Act ©f 197% (16 T
U.S.C. 470 et seq.). The agency shall have thirty (30) days from o
receipt of the reguest within which to respond unless an

additicnal thirty (30) day extension is *ecuesLed and granted by

the Director. A permit for such operation shall have joint

approval of a1l affected agencies. Fallure of the agency to ’ )
respond to the Director's reguest within the prescribed time , S
pericd shall constitute approval. , L i

3.20 Prime Farmlands. Prior to issuing a permit which
invelves prime farmland, the Director shall consult with the U.S.
Soil Conservation Service. On the basis of this censultation and
other information available to him, the Directer shall make a
written finding that: . i

(a) The approved postmining land use will be cropland;

{b) ‘The permit incorporates the prime farmland
reconstruction plan as a permit condition;

(c¢) The applicant has the technological capability tc
restore the land within a reasonable time pericd to conditions
capable of precducing levels of yleld egquivalent to or higher than
those of non-mined prime farmland in the surrcunding areaz under
equivalent levels of management; and

{d) Mining will be conducted in accordance with prime
farmland performance standards and all other amp11cable
environmental protection performance standards of the Act and
thesse Tegulatlons.

3.21 Prohibitions and Limitations on Mlnlng Upecn receipt ceo
of a complete apollcatlon for a surface mining permit, the S
Director shall review the application to determine whether the : z
surface coal mining operation is limited or prchibited under :
Section 22 of the Act including any study rivers cor corridors
thereof as established in any official guidelines issusd pursuant -
to .the Wild and Scenic Rivers Act.

(a} If the Director is unable to determine whether the
proposed operatlon iz leocated within the boundaries of any of the
lands described in paragraph (1), subsection (d), Section 22 of
the act, or closer than the limits provided in paragraph (4},
subsect*on (&), Section 22_cf the Act, the Director shall
transmit a copy of the relevant porticns of the permit
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application to the appropriate Federal, State or local government
agency for a dete*mlnaglon or clar*f;catlon of the relevant
boundaries or distances. The agency shall make such
determinatiocns within thirty (30) days of receipt of the
Director's regquest. The Directer may extend the response pericd

by thirty {30) days upon written reguest.

(b} When the Director receives any rsguest for :
determination of walid existing rights on lands within the area
of jurisdiction of the Naticnal Park Service or the U. 8. Fish
and Wildlife Service, a ncotificaticn shall be made to the .
appropriate agency, and they shall havée thirty {(30) days in which
TO respond The Director may, upch written redquest, extend the
response period by an additicnal thirty (30} days.

{¢) Where the proposed cperation would inciude Federal
lands within the boundaries of any naticnal forest when the
applicant seeks a determination that mining is permissible under
paragraph (5}, subsection (d), Secticn 22 of the Act, the
applicant shall submit a permit application to the field office
of the Federal Office of Surface Mins Reclamation and Enforcement
with a reguest that such determinaticns be made. = -~

3.22 Hydreologic. Informaticn.

(a) PHC. Each permit application shall, 'in addition to the
reguirements of the Act, ccntain a statement describing the
probable hydrologic ceonsequences (PHC) of the proposed mining
operation, with respect t¢ the hyvdrelogic balance, on both the
permit area and adjacent areas. The statement shall be based on
base line information developed from sampling and analysis of
surface and grouridwater at menitoring sites established both on
the permit area and adjacent areas, . - Sampling and analysis
shall be performed in accordiaande with meEhéas arproved by the
OffiZe of Surface Mining Reclamation and Enforcement. The

lengitude, latitude and elévatiocn shall‘be given foxr = eacn of the |

monitoring sites. Mathematical modeling technicues may. be used ..
te aid in the development c¢f the required informaticn. The PEC
determination shall include £indifigs &rni: WwWheihér adverse impacts
may occur to the hydrologic balance; whether acdid-forfming ox
toxic-forming materials are present-that could result in the
contamination cf surface or ground-water, and whether the
proposed operation may proximately résuli’in;cdntam'ﬁa ion,
diminution or interruption of an underground or surface source of
water within the propesed permit or adjacent areas which is used
for comestic, agricultural, industrial, &r cther legitimate
purpcse; and what impact. the proposed operatlon will have on:
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(1) Sediment yileld from the disturbed area;

(2) Acidity, total suspended and dissolved solids, and
other important water quality parameters;

{3) Flooding or stream flow alteration;
{4} Ground-water and surface-water availability; and
(3) Other characteristics as reguired by the Dirsctor.
(b) RBase Line Ground Water Information. Zach application
for a permit shall contzin:

(1) The location, ownership, and use (if any) of known -
existing wells, springs, and other groundwater resources -
including discharges frcom other active or abandoned mines on the
proposed permit area and adjacent areas in sufficient numbers to L
allow the applicant to make a reascnable approximation of the
base line grecundwater conditicns and use;

(2} Water quality analysis including, at a2 minimum,
total dissolved sclids, alkalinity, acidity, sulfates, specific Co
conductance, pH, teotal iron and total manganese. Correlation
data from cother monitor*ng sites within the general area of the
proposed mining operations may be accepted; provided, that a
limited number of validation samples from the permlt area may be
vequﬂrea provided further, that in areas where prior mining R
experience has shown acid production to be a possibility, or in
acid preducing seams in areas with ne prior mining hlstory, site
specific water sampllng and analysis data shall be required;

(3) For significant aquifers, groundwater guantity
descriptions including discharge rates or usage and aemth to : T
water under seascnal conditions in each water- bearing stratum
above the coal seam and each potentially impacted stratum below
the coal seam. Where deemed appropriate and feasible by the
Director the operatcr may calculate water usage for water status
discharge determinaticns; and

(4) If the determination of the probable hydrolegic
conseguences (PHC) indicates that a currently used cor significant
groundwater rescurces is likely to be contaminated, diminished,
or interrupted, additional infermation shall be provided as
necessary to fully evaluate such probable hydrolegic conseguences
as water availability and suitability for both the premining and
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postmining land use in order tc plan remed*al and veclamatlor

activities such as alterrdtive water SOUTCSE. - =
(c) Base Lineé Surface Water Information. Each applicaticn
for a permit shall contain: S -

(1) The name, location, ownership, and description of
all surface water bodies on the permit area and adjacent areas;

(2) Water quality descriptions lnclualpg informaticon
on total suspended solids, total disscolved solids, specific
conductance, pH, acidity, alkalinity, sulfates, fotal iron and
total manganese suffidient to demonstrate seasonal variations;
provided, that correlation data from other monitoring which does
not include one or more ¢f the above parametiers may be accepted;

provided further, that a limited number of validation samples may

be reguired. In areas where prior mining experiénce has shown

1n areas with no Drlor mlnlng hlstory, site specific water
sampling and analysis data shall be regquired;

(3) Water guantity descripticns including information
on seasonal flow rates, variation, and usage; and

{4) If the determination cf the probable hydrologic
conseguences (PHC) indicates that a currently used or significant
surface water resource (including all lightly buffersd streans)
is likely to be contaminated, diminished, or interrupted,
additional information &hall be provided on the flood flows, base
flows, and other characteristics or information as necessary to
fully evaluate such prcbable hydrologic conseguences as wakter
availability and suitability for both .the.premining and
pos;mlnlng land use in order to .plan remedial and reclamation
activities such as alternative water sources.

{d) The applicant shall submit with the applicaticn all
available data and analysis described in paragraphs (b) and (c)

of this subsection for use in preparing the cumulative hydrologic
impact assessment (CHIA).

(e} The Director shall perform a separate-CHIA for the
cumulative impact area of each permit applicaticn. _This
evaluation shall be sufficient to determine whether the proposed
operation has been designed to prevent material damage to the
hyvdrologic balance outside the Dermlt area.
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(f)  Each permit application shall contain a hydrologic -
reclamation plan. . The plan shall be specific to the local ’ -
hydrolegic conditions. It shall contain in the form of maps and .
descriptions the steps to be taken during mining and reclamation . :
through bond release to minimize disturbances to the hydrologic - .7 .
balance within the permit and adjacent areas; to preveni material :
damage outside the permit area; to meet applicable Federal and
. State water gquality laws and regulations; and to protect the -

rights of present water users. The plan shall include the L
measures to be taken to:

(1} Aveid acid or toxic drainage;

(2) Prevent, to the extent possible using the best
technolegy currently available, additional contributions of
suspended solids to st¥eamilow; \

(3) Provide water treatment facilities when needed;
{(4) Ceontrol drainage;

(5) Restors, protect, or replace water supply of
present water users in acgordance with Section 24 of the Act.
The plan.shall specifically address the potential adverse
hydrolcgic conseguences identified in the PHC determination and
gshall include preventive and remedizl measures; and

(6) Restore approcximate premining recharge capacity
provided that underground mining cperaticns are exempt from this
requirement. : L o

{g) Each application for a permit shall contain a surface
water monitoring plans based on the PHC determination and base
line hyvdrologic and geologic infermation. These plans shall
identify monitoring site locations, quantity and guality
parameters, sampling freguency, and descrike how the data will be -
used to. determine the impact of the cperation on the hydrologic
balance_both on the permit area and adjacent areas. Monitoring
sites shall be located in the surface water bodies such as
streams, lakes, and impoundments that are potentially impacted or
into which water will be discharged at koth upstream and
downstream locations from the discharge. Monitoring parameters
shall include but zre not limited to total dissclved solids cor
specific conductance corrected at 25°9C, total suspended solids,
flow measurements, pH, acidity, alkalinity, total iron and total
manganese. The selection of these parameters must be based on

(V)]
-1
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current and approved postmining land uses and all byavo?oclc

balance protection cbjectives.

{h) Each application for a permit shall contain a ground
water menitoring plan for all significant. groundwater ressources
provided that monitoring shall not be reguired if the,appllcant
can demonstrate that the agquifer is not one which significantly
ensures the hyd*oloalc balance wlthln the cumulative impact area
as provided in paragraph (¢}, subsection 14.7 of. these
reguiabions The decision of need will be based on the PHC
gathered both on and off the mine site. These plans shal
*dentwgy monitoring site locations (latitude, longitude, and
ground level elevations), guantity and guality parameters to be
monitored, sampling frequency ~and duraftion, and describe how the
data will be used tc determine the lmpact ©of the operation on the
hydrologic balance beth on and cff the mine site. Monitoring
parameters shall include, but are not llmlted to, tofal dissclved
solids or specifiic conductance corrected at 25°C, pH, acidity,
alkalinity, total iron, total manganese, and wata¥ levels or
discharge rates. The selection of ~these parameters must be based

on current and approved postmining land ‘usés and a1l hydrologic
balance protecticn cbjectives.

(i) If the PHC indicates that adverse impact may occur to
the hydrologic balance or that acid 1 forming or toxic.forming
material is present that may result in contamination of. surface
or groundwater supplﬂes then addltlonaT information_supplemental
to that requlred in paragraphs (b} and (¢} of this subsectlon

corsequences and to plan remedial and reclamation activities.

3.23 Geclogy. Each applicaticn for a permit snall centain
the fellowing geologic and relatad 1nfo*maulon

(a) Geologic cross sSections, waps oxr plans of the proposed
permit area and adjacent areas, prepared by or under the
direction of and certified by a person approved by the Director.
When required by the Directer, téesgt borlncs or core samplings

shall be analyzed to determine the fDl7OWlng information:

(1} The locations (latitude and longitude) and
elevations of all bore holes;

{2) The nature and depth of’ ube varicus strata or

overburden 1nc7ud1ng geologﬂc formatLOn hames and/or geologic
menoers; R ] o
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{(3) The elevation location of subsurface water, 1f
encountered, and its quality;

(4) The nature and thickness of any coal or rider
seams above the seam to ke mined;

(5) The nature of the stratum immediately beneath the
coal seam to be mined;

(6) All mineral crop lines and the strike and dip of L
the coal to be mined, within the area of land to be affected; e

{7) Existing or previcus surface mining limits; and

(8) The location and extent of known workings cf any
underground mines, including mine ¢penings tc the surface.

(b} Informaticn concerning the areal and structural geology
of both the propesed permit and adjacent areas, down to the
deeper cof either the stratum immediately below the lowast coal
seam to be mined or any aquifer which may be adversely impacted
below the lowest coal seam to be mined. Areal geoclogy may
include Information such as. mapped outcrop locations shown <on a
7 1/2 minute United State Geological Survey (U.S.G.S8.)
touog*abhic map, aerial photographs, and puklished geoclogic
reports for the area of concern. Structural geclogy may include
mapped lineament traces from aerial photography or topographic
maps and any published structural geologic reports for the area -
of concern;

(c) Areal and vertical distribution of aguifers with
seasonal differences in head and the name(s) of the stratum (or
strata) in which the water is found;

(d) Locaticn and depth of all oil and gas wells within the
proposed permit area for both surface and underground mines;

(e} For underground mining operations, indicate whether or
not there will be a gravity discharge; and

(£} A statement of the result of test borings or core . R
samples from the permit and adjacent areas including:

(1) The results of test borings including the

litho log ¢ logs of the drill heles displaying the physical -
properties and thickness of each stratum encountered which the S
applicant_has made at the area to be covered by the permit, or -
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the Dlrector 1nc“udlng the. structu*al geology, thwckness of the
coal seam to be mined, location of subsurface water, “if
encountered, and an analvsis of the chemical. and physical
properties, including but not limited to the sulfur cpontent of -
any coal seam, the chemical anmalysis of potentlally acid or
toxic-forming sections of .the overbg;@gn, and the chémical
analyvsis ¢f the stratum lylng immediately underneath the coal to-
be mined: Provided, that inforndtion which pertains only to the
analysis of the chemlcal and physical properties of the coal
except information regarding such mineral or elemental corbents
which are potentially toxic in the environment, shall be kept
confidential and not a matter of public reco&d_

{(2) Premining overburden sampling and analysis or
previcus experlence and correlation.data, shall be made a part of

each permit appllcatlon for . all acid- produczng ‘seams. Ovsrburden

sampling and analysis is to be herﬁggmgd in accoxdance with
standard p*ocedures det forth in Environmental Protectich Agency
Manual No. 600/2-78-054 {Field and Laboratory Methods Applicable
to Overburdens and M1n330115) or other me_hods apDroved by the

Director; A - .

(3) For standard rodm and pillar mining operations,
the thickness and engineering properties of clays or soft rock

such as clay shale, if any, in the stratum immediately above and
below each coal seam to be mined; : , N

{4) Cross sectiocnal or &real maps illustrating faults,
crop lines, d*b/strike, synclines, anticlines and other known
extraction of the coal and/or - the hydrologlc veglme ~ The maps
shall be accompanied by a detailed description of the illustrated
data including a brief description of the degree of Lrachrlng
ané weathering noted during the exploraticn drllllng 1if it is
believed to have a potential influence on the extraction of the
coal and/cr the hydrclogic regime;

{5) An explana*lon of the anticipated potential
impacts of the proposed mining operatlon on the hyaro¢ogy and
geclogy of the area; and

(6) &An applicant may be granted a walver for the
reguirements of'parts (1) and (3) of this paragraph only after
the Director f£inds in writing that the collection and analysis of
such data is unnecessary because other egquivalent information
exists and is available to the . Director; provided, that in areas
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where mining history has shown acid preducticn to be a
possibility, or in acid producing seams in areas with no prior
mining history, site specific overburden sampling and analysis
data shall be reguired. B

3.24 Protection of Adjacent Operations. Surface mining o
activities shall be designed to protect disturbed surface areas,
including speoil disposal sites, s¢ as not to endanger any present
or future cperations of either surface or underground mining
activities.

2.25 Transfer, Assignment or Sale of Permit Rights and
Cbhbtaining Approval; Sale, Conveyance or Assumption of Control or
Ownership of an Cperaticn.

(a) The Director mav grant written approval cf the
transfer, assignment or sale of a permit under the folleowing
terms and conditicns:

(1) The applicant shall affirmatively demonstrate to
the Director that a bend in the £ull amount of that reguired for
the permit will be kept in £full force and effect before, during,
and after the transfer, assignment, or sale.

(2} The applicaticn for transfer, assignment, or sale,
shall set forth on forms prescribed by the Director, the
infermation regquired in paragraphs (1) through (6), subsection
{a), Section 9; and paragraph (8) subsection (a2} of Section 9,
subsections (d) and (f) of Section 9; paragraph (10), subsection
{a} of Section 10; and paragraph (5) subsection (b) of Section 18
of theAct and paragraphs (a), (b)), (c), (4}, (i), (3}, and (k)
of subsection 3.1 ¢f these regulations.

{3}  The applicant for transfer, assignment or sale of
a permit shall, upon filing of the application with the Director, -
give notice ¢f the filing in a newspaper of general circulation
in the locality of the cperation. The notice shall be in the
form of a legal advertisement containing infermation as set feorth ,
on forms provided by the Directeor, the name and address of the . -
original permittee and the permit number and shall provide for'a -
thirty (30) day comment pericd. Any person whose interests are o
or may be adversely affected, may submit written comments to the
Director within thirty (30) days of the date of publication.

(4} 2pproval of the application for transfer,

assignment, or sale of a permit may be granted upon a written
finding by the Directcr that the applicant is eligible to receive
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a permit in accordance with paragraphs (b), (¢} and (d){7) of
subsection 3.32 of these resgulatidns, has submltted a performance
bond or other guarantee or will be covered by the bond of the
original permittee, and will conduct mining operations in
accordance with the purposes and intent of the Act, these rules
and regulations, and the terms and conditions of the permit

Such findings will be based on information set forth in the
application for transfer, assignment, or sale and any other
information made available to the Director. Such aoproval may be
granted in advance cf the close of the publlc comment period

Provided; That where information 1 madé available to the
Director as a result of public comment that would preclude
approval, such approval shall be immediately withdrawn.

(8) The Diresctor shall notify the permittee, the
successor, all commentors, and the Charleston field office of the
Cffice cf Surface Mﬂnlng Reclamatlon and Enforcement of his
findings.

(6) The successor shall immediately notify the
Director upon consummation of the transfer, assignment, or sale.

(7) Each application for a transfer, assignment or
sale cof a permit shall contain a sworn statemerit as follows: "The
informaticn contained in this application 1s true and correct to
the best of my knowledge and belief.®. Such statement shall be
signed by an accountable official of the applicant and shall be
notarized. e ' B '

(b} Any person who, through whatevelr means, agsumes
ownership or control directly or indirectly of & surface mining
and reclamation operation shall becomé responsible for the
correction of all outstanding unabated violations. The payment
of all delinguent civil penalties and unpaid reclamation fees for
the operaticon remain the responsibility of the priocr permittee,
unless it is determined by the Director pursuant to subsection
2.84 of these regulations that the person assuming contrel owned
or controlled the operatlon ac the tlme such penaltles or fees
were lncurred. - - -

(c) A permittee who wishes to assign the mining operation
through an agreement, contract, job contract, etc., ‘to anothex
person, but retain the Dermlt musu.__ T

(1) reguest prior written apprcval of such assignment
on forme prescribed by the Director. . Under this arrangement the
permittee remains subject to all prov131ons of the Act these
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rules and regulations, and the terms and conditions of the
permitc; '

(2) Advertise the application pursuant to subparagraph
{3), paragraph (a) of this subsection; and

(2) Provide, with respect to the assignee, the
cwnership and coentrel information reguired by paragraphs (a),
by, (c), (&, (1), (3), and (k) of subsecticn 3.1 of thesse

regulations. S i

(d) Each assignee who will function as an cperator pursuant
to the provisions of paragraph (c) of this subsection, shall be
subject to the eligibility reguirements of paragraphs (c) and (d)
of subsection 3.32 of these regulatiocons.

(e} The sale or other conveyance of a surface coal mining
and recdlamation operation which has outstanding vieclation(s),
outstanding civil penalties, or reclamation fees, or the sale or
other conveyance of any interest in any entity with outstanding
viclations, penalties, or fees, or the sale or convevyance of an
entity which owns or controls an entity, or is owned or
controlled by an entity which owns or controls a surface coal .
mining and reclamation operation with an outstanding violation,
penalties or fees shall not in any way affect the application of e
the permit block sanction set forth in these regulations.

3.26 Ownership and Centrol Changes.

(&) All changes including name chances, replacements- and
additions to the ownership and control data relating to a
permitiee or assignee who will function as an operator pursuant
to the provisicns of paragraph (¢) of subsection 2.25 of this
ruile shall be reported to the Director. In the case of immediate
owners and contrcllers of the permittee or the operatcr and/or
name change, the change must be reported within thirty (30) days
of the change. In all other cases, the change must be reported
within cne hundred twenty (120) days of the change. The Director
will approve the appropriate permit modifications in the
following situations: -

(1) If the notification is made within the prescribed

pericds;

(2) The notification is made on forms prescribed for
this purpcse;
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{3) The change is not a Transfer, Assigﬁmen_, or Sale
of Rights as defined in subsection 2.128 ot_}pgse ruies;

(4} The information régquired by paragraphs (c), {d),
(i), (j), and (k) of subsection 3.1 of these rules is supplied
relating to all newly identified. owrers and controllers;

(5} Any newly-identified owner oy contreller is not
prechibited from being issued a surface ¢gal mining and
reclamation permlt In the event that a newly-identified owner
or controller is prohibited from being issued z surface coal
mining and reclamation permit, the Director shall, '

notwithstanding the fact that the Dé?ééﬁWBéEéme'an owner or
controller subsequant to the issuance of any affected permlt
declare all affected permits to be 1mprov1den_ly issued and take
acticn pursuant t¢ paragraphs (cl,,(d) and (e} subsection 3.34
cf this Sesction; and ' . o

{6) In the event that a permittee cr operator has
incurred no changes in its ownership and contrel information and
therefore has not been obligated teo file a report within any
consecutive twelve-month pericd, that permittee or operator is
required to notify the Director in writing that no changes tc the
information reguired by paragraphs (b) '(c), 14y, and (1} of
subsection 2.1 of this rule have’ occurred.

(») The applicant has the burden of proving that any change
in ownership or control is not a Transfer, Assignment, or Sale of
Richts as defined in subsection 2.128 of these rules.

(c) The change may require public rctice.
2.27 Permit Renewals and Permit Extensions.

All active surfage mining operations shall be subject
to the renewal Treguirements and provisions for issuance of a
renewal discussed in Secticn 19 of the Act: Provided, That the
Director may waive the regquirements for renewal if the permittee
certifies in writing that all coal extraction is completed, that
all backfilling and regrading will be completed within sixty (80)
days prior to the expiration date of the permit, and that an
application for Phase I bond release will be filed prior to the
expiration date cof the permit. Fallure of the Dermlttee to
cemplete backfllllng and regrading within 51xuy (60} davs prior

to the expiraticn date cof the permit Wlll nullify ;he waiver.
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Those operations which have been granted inactive status in
accordance with subsection 14.11 of this rule shall alsc be
subject to the renewal reguirements cf Section 19 of the Act.

Applications for renewal shall be filed on forms provided by
the Directeor and shall contain at a minimum the following
information: ) - ’ o B o

(1) The name and address of the permittee; location of
the permit area including the county, the magisterial district,
the nearest post coffice and the permit number;

(2) A statement that the terms and cenditions of the
preplan are being satisfactorily met;

{3) A statement that the cperation is in compliance
with the applicsble environmental protection standards of the Act
and these rules and regulaticns;

(4) A statement that the beond and insurance pclicy for
the operation will continue in effect;

(5) A progress map ©of an approved size and scale as the
proposal maps for all operations except those cperations which
have obtained a bond release or those operations with no
disturbance and which have not started into operaticn;

(6) Each application for a permit renewal shall contain
a swern statement as follows: "The information contained in this
application is true and correct to the best of my knowledge and
belief." Such statement shall be signed by an accountable
official of the applicant and shall be notarized; and

(7) A copy of the proposed newspaper advertisement in
accordance with subsecticon (a) Section 20 of the -Act and
subsection 3.2 of these regulations.

(b} Each application for renewal of a permit shall be
administratively complete. pricr to public notice. The Director
shall notify the appropriate agencies cf the application for
renewal as regquired in subsection (a) of Section 20 of the Act.

{c) Any perscn having an interest which is or may be
adversely affected by the decision on the application, cor an
cfficer or a heasd of a Féderal, State, or local government
agency,. may reguest in writing that the Director hold an informal
conference on the application for a permit renewal.
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{1) The request shall: L

{a) Briefly summarize the issues to be raised by
the recuestor at the confierence; N o

{B} State whether the regquestor desires to have
the conference .conducted in the locality cof the proposed
ocperation; and S I

(C) Be filed with the Director no later than
chirty {30} days after the last publicaticn of the newspaper
advertisement required under subparagraph (7) of paragraph (a) of
this subsection. - S -

(2) Except as provided in paragraph 3 of this
subsection, if any informal conference is reguested the Director
shall hold an informal conference within a reasonable time
following the receipt cf the reguest. The informal conference
shall be ¢onducted as follows: )

(&) If regquested, it shall be held in the
locality of the proooseu surface mlnlng and reclamat101
operation. : ] - oo -

(B) The date, time, and locaticn of the informzal
conference shall be sent to the applicant and cther parties to
the conference and advertised by the Director in a newspaper of
general circulation in the locality of the preposed surface |
mining and reclamation operatlon at least two {2) weeks befove
the scheduled con;erence,' : o

{C) If requested in writing by a conference
reguestor at a reasonable time before the conference, the
Director may arrahge wWith the applicant to grant parties to the
conference access to the propesed permit area and, to the extent
that the applicant has the right to grant access to it, to the
adjacent'area prior to the’establ*shed date ofi_he cctference fox

(D) The conference ghall be conducted by the
Director, whe may accept oral or writtfen stateménts a@nd any other
relievant information from any party to the conference. 2An
electronic or stenographid record shall be made of the
conference, unless wailved by 211 the parties. The record shall
be maintained and shall be acdcéesgible t£d the parties cf the
conference until £inal release of the applicant's bond or othex
eguivalent guarantee. S
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(3) If all parties reguesting the informal conference
withdraw their request before the conference is held, the
informal conférence may be cancelled.

(d}) A time extension of sixty (60} days may be granted by
the Director for permit renewal which has been submitted but is
logistically impractical to process before the expiration date.

(e) Extensions of time for a permit as provided in subsection

3, Section 8 of the Act shall be specifically set forth in a written
approval and made part of the permit. Such extensicn shall be
made public by the Director. : :

(f) Extensiocns of the initisl permit term in excess of five
(3) years as provided in subsection (1) of Section 8 of the Act may be granted
upon written request by the applicant. Such reguest shall be
accompanied by a written verxification. Any permit extension
which is approved under this paragraph shall be reviewed by the
Directeor at its mid-term or every five (5) years, whichever is
more freguent. ' - '

3.28 Permit Revisions.

(a} Bach reguest for a permit revision will be submitted on
forms prescribed by the Director which shall be signed by the
accountable official of the applicant and shall be notarized.

(b} EBach application for a permit revision shall be subject
to review and approval by the Director. Each application shall
be reviewed by the Director to determine if an updated probable
hydrologic consegquences determination or cumulative hydreologic S
impact assessment is reguired. The Director shall make a -- -
determination, on the basis of information provided in the permit
revision application, whether or not the revision is of a
significant or non-significant nature. The following criteria .
shall provide guidance for making such a determination.

(1) Where the permit revision constitutes a
significant departure from the terms and conditions of the ——
existing permit which may result in a significant impact in any L
of the following areas, it shall be deemed to be a significant L
revision and be subject to the public notice requirements of
paragraphs {(a) and (k) of subsection 3.2 of these regulations:

{&) The health, safety, or welfare of the public;
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cperation;

{C) The postmining land use;

(D} Areas prohibited _rom,mlnlng pursuant to the
provisions of subsection {d) Sectﬂon 22 o he Act and

(8} An individual's legal.right to receive'
notice, as prescribed by the provisiocns cf these rules and
regulatlons

(2) Where the permit revisicn constitutes onlv an
insignificant departure from the terms and conditions of the
approved permit, 1t shall be deemad to bé& a non-significant
revision requiring ne public ndtice. o

{c) The Directd¥ may require reasonable revisions to
surface mining permiis or prospecting approvals where such
ravisions are necessary to assure compliance with the Act and
these regulations; provided, that the Director shall notify the
permittee that such revisions are necessary and shall provide a

reasonable time for compliance. & T

3.29 Incidental Boundary Revisions (IERs).

{a) Incidental Boundary Revisions {IBRs) shall be limited
to minor shifts or extensions ¢f the permit boundary intec non-
coal areas or areas where any ¢oal extraction i1s incidental to or
of only secondary congideration to the intended purpose of ths
IBR. IBRs ghall also include the deletion .of bonded acreage
which is overbonded by ancother valid permit and for which full
liability is assumed in writing by the successive permittee.
Incidental Beundary Revisions shall not ke granted for any
prospecting cperations, or to abate a violation where
encroachment beyond the permit boundary is involved, unless an
egqual amount of acreage covered under the IBR for encroachment is
deleted from the permltted area and transferrea to. ;he
encroachment area. - s e -

{b) General. Applications for IBRs shall be as follows:

(1) The appllcatﬂon shall be f£iled on forms provided
by the Director C LT e =

(2} For purposes of surface mining coperations, the
maximum total acreage to be.permitted under one or more IBR{S)
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shall not exceed twenty (20) percent of the original permitted

acreage or a maximum of fifty (50) acres, whichever isg less,

throughout the life of the permit. Acreage limitaticn Zfor IBR(s;

on underground mining cperations shall be limited to one hundred

fifty (130) percent of the original permitted acreage or a

maximum of fifty (50) acres, whichever is less, throughout the

life of the permit; Provided, That the Director may grant a

. waiver . specifying larger acre limits where the applicant

demonstrates that the nature and complexity of. the operation

clearly reguires more than £ifty (50) acres for additional B
facilifies to -include but nect be limited to site development, air : s

shafts, fan wavs, vent holes, roads, staging areas, =tc.

(3) The application shall be accompanied by adegquate
bend. : - S o

(4) The applicaticn shall be accompanied by a map
showing the areas covered by the IEBR.

(5) The applicaticn shall be accompanied by a
reclamatiocn plan for the area of the "IBR which is consistent with
the existing reclamaticn plan.

(6} The applicaticn shall be subject to review and
approval by the Director. . : B

(¢} An IBR may not be implemented by any operator until
written approval of the Director has been granted.. o .

(d) The Director shall make. the follow;ng findings prior to’ .
approval of an IBR: :

{A) The IBR does not constitute a change in the B
postmining land use. ' . : :

{B) The IBR will only involve lands for which the S
approved PHC is applicabkle.

{(C) The IBR does not constitute a change in the
method of mining.

{D) The IBR will not result in adverse
environmental impacts of a larger scope or different nature from’
those described in the approved permit.

- (E} The IBR will facillitate the orderly and
continuous conduct of mining and reciamaticn cperations.
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{F) Except fov'underground cperatlions, an area
permitted under an IBR must be COH;lgUOUS to._he or;glnal

permitted area. ; R

(e} Upon review cf an application for an Incidental
Boundatry Revision, the Director may reguire an advertisement to
be published which provides for a ten (10) day Dublwc comment

period. The advertisement shall contain such information as sst

forth on a ferm prescribed by the Director. . . .

3.30 Variance.

{a) Approximate Original Contour. _All permits approved
with variances Lrom approximate orlglnal contour shall be

in accordance with the terms of the variance.

{b} Contemporaneous Reclamation. The Director _may grant a

(2 1/2) years after
issuance to determine whether or not the operadticn is proceeding

reguest for variance from contemporanedus reclamaticn in._

accordance with paragraph. (1€), subsection (b), Secticn 13 of the
Act, 1f such reguest is made a part of the surface mining permit
ampllcatlon cr a subseguent revision to & permlt ‘and if the area
reserved for the underground mining operation is permitted under

a separate permit. If the underground mining operation is not

activated within three (3) years of the date of issuance

of the

permit; the permit shall terminate, unless extended as provided

for in subsection (3), Section 8 of the Act. Upcn termination of

the permit, the mine 51te shall be reclaimed in accordance with

the Act, these regulatlons, and the reclamatﬂon plan approvea in

the permit. ) S LD

(¢} Any person desiring a variance under paragraph
this subsecticn shall f£ile with the Director complete

{b) of

applications for both the surface mining activities and

underground mining activities which are to be combined.

The

reclamation and cperation-plans for these permits shall.contain

aprropriate narrativeés, maps, and plans which:

(1) Show why the proposed underground. mining

activities are necessary or desirable Lo assure max;mum prac;lcal

recovery of the coal;

(2} Show how multlple ;uture.clstu*bances Rebi

O —— R — e

lands or witers will be avoidsed;

surface
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(3) Identify the specific surface areas for which a
variance is socught and the secticns of the Act or these
regulations from which a variance is being sought;

(4) Show how the activities will comply with
subsecticns 3.24 and 14.13 ¢©f these regulations;

(5) Show why the variance scught is necessary for the
implementaticn of the proposed underground mining activities;

{(6) Provide an assessment of the adverse environmental
conseguences and damageg, if any, that will result 1f the
reclamation of surface mining activities is delayed; and

(7) Show how offsite storage of spoil will be
conducted to comply with the requirements of the Act and
subsection 14.14 of these regulations.

{d} Issuance of Permit. 2 permit incorperating a variance
granted under paragraprh (b) of this subsection may be issued by
the Director if it is first detefmined, in writing, upon the.
basis cf_a complete application :wled in accordance with ths
subsection, that:

{1} The applicant has presented, as part cf the permit
applicaticn, sneci:ic, feasible Dlans for Lhe proposed
underground mihing activities;

(2) The proposed underground mining activities are
necessary or desirable to assure maximum practical reccvery of
the mineral rescurces and will aveid multiple future disturbkances
of surface land or watere;

(3) The applicant has sat*sfactorily demonstrated that
the appllcaulons for the surface mining activities and
underground mining activities conform te the requirements of the
Lot and these regulatlons and that all cther permits necessary
for the underground mining activities have been issued ky the
appropriate authority;

{4) The surfacé area of surface mining activities
proposed for the variance has been shown by the applicant to.be
necessary for implementing the proposed undergrouna mining

activities;
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(8} . No substantial adverge eanvironmental damage,
either onsite or offsite, .will resth from the ae_ay ln
completlon of reclamatlon, -

{€) The operations will, insofar as a variance is
authorized, be conducted in compliance with the regquirements of
subsections 3.24 and 14.13 of these.regulations;

{7) Provisions for offgite s;@ragé’0+'8bbil will
comply with the reguirements of the Act anq subsectlon i4.14 of
these regulations; _ T

{8) Liability under the performance bond required to
be filed by the applicant will be for the duraticn of the
underground mining activities and until all reguirements of the
Act and-these regulations have been complied with;

(8) The permit .for the surface mining activities
contains specific conditions:

{A) Delineating the particular surface aresas for
which a variance is authorized;

(B} Identifving the appllcable prov1s1ons of the
Act and these regulaticns; and

(C) Providing a detailed schedule for compliance
with the provisions of this subsection.

(e)”” Variances granted under paragraph (b) of this
subsection shall be reviewed by the Director no later than three .
{3) vears from the dates of lssuance o£ the permlt and any permit
renewals. :

3.31 Federal, State, County, Municipal, or Other Lotal
Government-Financed Highway or Other Construction Exemption.

(a} To gualify as a Federal, State, County, Municipal or
cther local government- flnanced hlghway cr _other construction
project the construction must be funded £iffy percént (50%) or
more by the relevant governmént agency and ondé the exemption is
granted, the person doing the construction must have.on site
avallable for inspecticn, the follow1ng

(1) Descriptions of the project to inciude, but not ke
limited to, the exact location of the limits of all cf the area
to be affected by the construction; and
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(2) Authorization from the agency or agencies
Drov1a1ng the funding and, if different, the agency oxr agencies
responsible for the construction, giving permission to proceed
and the amcunt of funding p*OVlded as a percent of the total
project cost. : _ B - , N

(b} The extraction of coal shall be limited to areas within
the highway right-of-way or within the boundaries of the area
directlyv affected by other construction activities.

3.32 Findings - Permit Issuance.

(a) The Director shall review an application for a permit,
a permit revision, or a permit renewal, written comments and
objectlons submitcted relative to the applﬂcatlon records of any
informal cconference or hearing held relative to the appllcatﬁon,
and issue a written decision either granting, reguiring
modification of, or denying the applicaticn. If an informal
conference is held, the decision shall be made within thircy
(30) days of the close of the conference, unless a later time is
necessary to provide an opportunity for an appeal. The applicant
for a permit or revision of a permit shall have the burden of
establishing that his application is in compliance with all the
requirements of the Act and these regulations.

(b} Based on the information provided by apprlicants for
surface mining permits pursuant to paragraphs (a), (b}, (o), {4},
(i), (j), and (k) of subsection 3.1 of these regulations and any
other reasonzbly available information, the Director will compile
and maintain ah accurate and up-to-date computerized listing of
211 persons who own or control surface mining operations with
outstanding unabated cessation orders, delincuent civil
Denaltles, deTanuent reclamation fees, and bond forfeitures of
record in the State since May 3, 1§78. The listing will iInclude,
to the extent reascnably poss;ble, all cwners and controllers of ~
the vieclater(s), described in paragraph (¢} of subsection 3.1 of
these regulations. The Director will make reasconable effcrts to .-
datermine the owners and controllers of the permittee, the
cperator 1f different from the permittee, and the lessor or
mineral owner, where a contract mining situation exists. The
procedures and listings described in this paragraph do not apply
tc notices of violations and are subject to rights of rebuttable
presumpticn. The Director is not obligated to use this
informiation te conduct a systematic review of all existing
permits for the purpcse of identifying and subseguently
susoendldg those, 1f any, which may have been ﬂmp*OVLdently
issued. ' :

=1
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The Director will systematically prioritize the data
ccllection and data compilation effoft reguired by this Darac*aub
on the ownership and control of violators in the following orde
bond forfeitures, outstanding unabated cessation orders,
delinguent civil penalties, and delinquent reclamation fees.

To accomplish this objective, the Director will utilize the
dataz in the Federal Applicant Violator System, the Surface Mining
Information System, the Mine Safety and Health Administration
R.31 Data Base, and the Energy Information Adminhistration Data
Base together with such ofher information as may be readily
available. In addition, the Director will make r=asonable
efforts to identify and include the Mine Safety and Health
Admlnlstraglon ldentﬁflcatﬂon number For 31Les on the viclation

listing. _ N - T

The Director will, using the computerized data bases, review
prior to permit issuance all applications received after the
effective date of these reguqatlons"éﬁagﬁéEE'all reasonable
efforts to determine at a mwinimim in each case whether
outstanding violationg (except for notices of violations),
unabated cessation orders, delingquent civil penalties, and/or
bond forfeitures exist on the part cf the applicant, the owners
or controllers of the operator, and the lessor and entities
controlled by the lesscr, (if the lessor retains rights to the
coal after extracticn) and, if so, withhold approval of the
application until all vioiations are abated or otherwise resclved

in agcordance with the requlrements_of the Act and these
regulations.

Where the informaticon in thé'subject'data bases is
incomplete and where the infermaticn is not avallable or has not
been made available to the Director prlor to issuance of the
permlt the Director shall not be held in viclation of any of the
requlremenus of the Act and these regulaticns. However, where it
1s later determined that permits were improvidently issued as a
result of inadequate information in the subiject data bases or
other sources available at the time the permit is issued, the
Director shall 1n1t1a;e the procedures set fo*tn in subsectﬂon
3.34 of thisg secticn. - , - :

{c) Based on reascnably availzble information concerning
Federal and State failure-to-abate cessation crders, unabated
Federal and State imminent harm cessSatidn orders, delinguent
civil penalties, bond forfeitures where violations upon which the
forfeitures were based have not been corrected, delinguent
abandoned mine reclamation fees, aid unabated visglations of
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Federal and State laws, rules and regulations pertaining to air

or water environmental protection incurred in connection with any

surface mining cperation, the Director shall not issue the permit

if any surface mining and reclamation operaticns owned or

controlled by either the applicant or by any person who owns oY

controls the applicant is curreatly in viclation of the Act or

any other law, rule or regulation referred to in this paragrapih.

In the absence of a failure-to-abate cessation order, the

Directér may presume that a notice of viclation has been or is

being corrected to the satisfaction of the agency with

jurisdiction over the violation, except where evidence o the

contrary is set forth in the permit application, or where the

notice of vidlaticn is issued for nonpavment of abandoned mine

reclamation fees or civil penalties. If a current violaticn

exists, the Director shall reguire the applicant or perscn who

owns or controls the applicant, before the issuance of the

permit, to either: o : ] -
(1) Submit proof that the current viclation has been S

or is in the process of being corrected to the satisfaction of '

the agency that has jurisdiction over the viclation; or

{2) Establish that the applicant or any person owned
or contrclled by either the applicant or any person who owns Or
controls the applicant, has filed and is presently pursuing, in
good faith, a direct administrative or judicial appeal to contest
the validity of the current violation. If the initial judicial
review authority either denies a stay applied for in the appeal
or affirms the violaticen, then the applicant shall within thirty
(30) days submit the precof required under subparagraph (1) -of
this paragraph.

{(2) Any permit that i1s issued on the basis of proof
submitted under subparagraph (1) of this paragraph that a
viclation is in the process of being corrected, or pending the S
cutcome of an appeal described in subparagraph (2) of this o
paragraph, shall be cecnditionally issued.

(¢) If the Director makes a finding that the
applicdnt, or any person who owns or centrols the applicant, or
the operator specified in the application, controls or has
controlled surface coal mining and reclamaticon operaticns with a
demonstrated pattern of willful violaticns of the Act and these
regulations of such nature and duration and with such resulting
irreparable damage to the environment as to indicate an intent
not to comply with the Act, or these regulations, the permit
shall rfot be granted. BRefore such a finding becomes final, the
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applicant or cperator shall be acforded an opportunlty for an
adjudicatory hearing. o -= et o

(d) No permit applic¢ation or applicaticn for a significant
revision of a permit shall be approved Unless the appllcatwon
affirmatively demonstrates and the Director finds, in writing, on
the basis of information set forth in the applwcatlo cr from
information cotherwise avallable that Ls documented in the
epproval, the following: L el T

{1) The application is ceomplete and accurate and the
applicant has complied with all requlrements o‘ the Act a and these
regulations. : LT TTmE e T LT

(2)  The applicant has demonstrated that reclamation as
reguired by the Act and these’ regulatlons can be accemplished
under the reclamation plan contained in the permit application.

(3) The proposed permit area is:

(A) Not within an area under study or
administrative proceedings under =a petltlon filed, to have an
area designated as unsuitable for . suriace coal mining operations,
unless the applicant demonstrates that before January 4, 1977, he
had made substantial legal and financial commitmesnts in relation
to the operaticn covered by the permit applicaticn; or

(B) Not within an area designated as unsuitable
for mining and subjsct to_the prohibiticns or- leﬁtatlons oF
subsectlon {d), Section 22, of the act. -

(4) Where the private mineral estate to be mined has
been severed from the private suriace estate, an applicant shail
also submit: . _ - L -

(A} 1A copy cf the written consent cf the suriface
owner for the extracticn cf ccal by surface mining methcds;

(B} A4 copy of the conveyance that exmressly
grants or reserves the right to extract coal bg;surface mining
methods; or : e e

(C) If the conveyance does not expressly grant
the right to extract the coal by surface mining methods,
documentation that under State law, the applicant has the ¢ega;
authority to .extract the coal by those methods.
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(5) The Director has made an assessment of the
probable cumulative impacts of all anticipated coal mining on the
nydrologlc balance in the cumulative lmpact area and has .
determined that the proposed operation has been designed o
prevent material damage to the hyarologlc balance cutside the
permit: area. -

(6) The applicant has demonstrated that any existing

structure will comply with subsecbﬂon 3.8 and Section 14 of .these

regulaticns.

(7) The applicant has paild all reclamation fees from
previous and sexisting operations.

{8) The applicant has satisfied the applicable
regquirements for experimentaT prac;ices, steep slope mining,
mountaintop removal mining, variances from approximate original
contour, variances for delay in contemporanesous reclamation,
prime farmland auger mining, in situ processing, and coal
preparation plants not located within the permit area of a mine,
whnen such are proposed in the application.

(8} The applicant has, 1if applicable, satisfied the
requirements for approval cf a long-term intensive agricultural
postmining land use.

{10) The operaticn would not zffect the continued
existence of endangered or threatened species or result in
destruction or adverse modification of their critical habitats,
as determined under the Endangered Species Act of 1973 (16 U.s.C.
1531 et seq ) ' -

(11) The Director has taken into account the effect of
the proposed permitting acticn on properties listed on and
eligible for listing on the National Register of Histcric Places.

This finding may be supported in part by inclusion of appropriate

permit conditions or changes in the operation plan protectin
historic resources, or a documented decisicn that the Director
has determined that no additional protecticn measures are
necessary.

{12) For a propcsed remining operation where the
applicanL intends to reclaim in accordance with the raguirements
of subsecticn 14.16 of these regulations, the site of the

proposed operation 1s an area which was previcusly mined prior to

August 3, 1977.
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(13) The applicant has prov1qed.EVldence that liability
lnsurance in accordance w;;h subsectlon 11.1 of these regulations
ig in effect. o _ Lo IR .

{e) If the aDDllcatlon is approved, the Director shall
Sections 11 and 12 cf the Act and Sectléﬁ 11 of tnese
regulations. T [

(f) After an application is approved, but before a surface
mwnlng permit is issued, the Director shall reconsider his

decision to approve the applidation, based on the compllance
review requ1rea by paragraph (c) of this subsection in light of
any new information submitted ugggrrpaqggranh (n} of subsection

2.1 of these regulations. Permit revisions and permlt renewals
are not subject to the provisicns of this paragraph.

3.22 Permit Ccnditions. Each permit issued by the Director
shall be subject to the following conditions: .

(a) The permittee shall conduct surface ccal mining and
reclamaticn cperations only on those_lands that are specifically

designated as the permit area on the maps submitted with the
applicatiocn and authorized for the Term _¢f the permlt and that
are subject to the bond or other eqiivalent gquarantee in affect
pursuant to Sectien 11 and Seatlon 12 of the Act and Section 11
of these regulations. ] Sl L

{b} -The permittee shall coanduct all surface codl mining and
reclamation operations only as described in the approved
application, except to the extent that the Director otherwise
directs in the permitc. - -

{c) The permittee shall comply with the terms and
conditions of the permit, =all applicable performance standards of
the Act, and these regulations.

{d) Without advance notice, delay, or a search warrant,
upen presentation of appropriate creden als{ the permittee zhall
allcw the Director té: - ' ) ’

: {1} Have the right of ent*y prov*deﬂ for in subsection
(a), Section 15 of the Act; and

(2) Be accompanied by private persons for the purpose
of conduct: ng an inspection in acco*dance with SubSECUlOﬁ 18.2 of
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these regulations when the inspection i1s in response to an
alleged violation reported to the Director by the private person.

(e) The permittee shall take all possible steps To minimize
any adverse impact to the environment or public health and safety
resulting from non-compliance with any term or condition cof the
permit, including, but not limited to:

(1) Any accelerated or additional monitoring necessary
ro determine the nature and extent of non-compliance and the
rasults of thae non-compliance;

{2} Immediate implementation of measures necessary to
comply; and ‘

(2) Warning, as soon as possible after learning of
such non-compliance, any person whose health and safety is in
imminent danger due to the non-compliance.

(£) As applicable, the permittee shall comply with
subsection 3.8 of these regulations and all applicable
performance standards for compliance, modificaticon, or -
abandonment of existing Structures.

(g} The cperator shall pay all reclamation fees for coal
preduced under the permit for sale, transfer or use.

(h) Within thirty (30) days after a cessation order is
issued for opérations conducted under the permit, except where a
stay of the cessation order is granted and remains in effect, the
permittee shall either submit to the Director the fellowing
information, current tc the date the cessation order was issued,
or notify the Directer in writing that there has been no change
since the immediately preceding submittal of such information:

(1) Any new information needed to correct or update
the informatidn previously submitted te the Director by the
permittee under paragraph (¢}, subsection 3.1 of these
regulations; or : -

{2y If not previcusly submitted, the information
requiraed from a permit applicant by paragraph (¢}, subsection 3.1
of these regulations. -

(i) The obligations established under the permit, the
Act, and these regulations shall continue regardless of whether
the permit has expired, or has been terminated, suspended, or
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revoked. The bond and liability insurande shall remain in effect
throughout the. life of the permit, any rénewal thereof, and the
liability period necessary to ensure completion of reclamation.

2.24 Improvidently issued permits: General Procedures.

{a) Where the Director has reascn to believe that an
¢movov1uent1y issued surface ceal mining and reclamation permit
exists, he shall review the circumstances under which the permit
was issued. If, using the criteria set forth in paragraph (b) of
this subsection, the Director finds that the permit was
improvidently issued, he ghall take action in accordance with
paragraph (¢} of this subsecticno.

{b) A surface cecal mining and reclamation permit shall be
determined to have been improvidently issued if under the
viclations review criteria in paragraph (b) of subsecticn 3.32 of
this Section at the time the permit was issued: 7 .

(1) The permit should nct have been issued kecause of
an unebated viclaticon.-or.a delinguent penalty or fee and the
vicolation, penalty or fee remains unabated or delinguent and is
not the subject of a good faith appeal, or an abatement rlan or
payment schedule with which.the permittee or other person
responsible is ceomplying to.the satisfaction of the respensible
agency; ) L

(2) The permit was issued on the presumpiion that a
noctice of violation was in the process of being corrected to the
satigfaction of the agency with’ 1urlsd1ctlon over the viclatiorn,
but a cessation order subsegquently wag isgtued; & 7

(3) The permittee was linked .toc a viclation, penalty,
or fee through ownership or control, under the viclation review
criteria, paragraph (b} of subsection 3.32 ¢f this Section at the
time the permit was issued and an ownership or ceontrel link
between the permittee and: the person respensible for the
viclation, penalty, or fee still exists, or when the_link was
severed “he permittes continues. to be vespons ble Lor the
viclaticn, pénalty, cr fee. - RO ST

() The permlg should not have been approved because
the permittee had a permit revoked or bond forfeited and has not
been reinstated, or the permittee was linked to a permit
revocation or bond forfeiture through ownevshlp ar contrel, at
the time the permit was lssued and an ownership or control link
between the permittee and the pefsorn Whose pérmit was revoked or
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whoge bond was forfeited still exists, or when the link was
severed the permittee continues to be responsible for the permit
revocation or hond forfeiture.

{(c) When the Director finds, under paragraph (b) of this
subsection, that because cof an unabated violation or a delinguent
penalty or feg, permit revocation cr a bond forfeiture, a permit .
.was improvidently issued, he shall take one or more of the -
following remedial measures: ' .

(1) Implement, with the cooperation cf the permittee e
or other pexson responsible, and the responsible agency, a plan
for abatement of the viclation or a schedule for payment of the
penalty or fee;

(2) Impose on the permit a condition regquiring that in
a reasonable pericd of time the permittee or other perscn
responsible abate the viclation or pay the penalty or fee;

{3) Suspend the permit until the wviclation is abated
or the penalty cor fee is paild; or o '

(4¢) Rescind the permit in accordance with paragraph
(d) of this subsection. ' ' S

{d) When the Director elects to rescind an improvidently
issued permit, he shall serve on the permittee a notice of
proposed suspensicn and rescigsion which includes the reasons for
the finding and states that:

(1) After a specified pericd of time not to exceed
ninety (90) days, the permit automatically will become suspended,
and not to exceed ninety (90) days thereafter rescinded, unless
within those pericds the permittee submits proof, and the .
regulatery authority finds, that:

7 (A} The finding of the Director under paragraph
(b} ©f this subsection was errcnecus;

(B) The permittee or other person responsible has
abated the wviclation cn which the finding was based, or paid the
penalty or fee, to the satisfaction of the Director;

(C) The violaticn, penalty or fee is the subject
of a good faith appeal, or of an abatement plan or payment
schedule with which the permittee or cther person responsikle is
complying to the satisfaction of the responsible agency; or
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(D} 8ince the finding was made, the permittee has
severed any ownership or cantrol link with the perscn responsible
for, and deoes not contlnue to be respons;bTe'_o “the.violation,
penalty, or fes. =~ T friff:ﬁ%=‘;~#ff—'~4; :

(E) The permittee or other person responsible for
the permit reveocatiocn cr bond forfeiture has been relnsuabed '
pursuant to subsection {c), Sectlon 18, of the Act.

(e} Cessation of Operations. After permit suspension or
rescission, the permittee shall cease all surface mining
operaticns under the permit, except for viclation abatement and
for reclamation and other énvironmental rrotection measures as
required by the Act and these *egulahlons and the terms and
conditions of the permit. - e

(£} The permlttee may file an appeal for administrative
review of the notice in accordance with the provisions of

subsection (e}, Section 17 of tha Act.

(g} For purpeoses of this subsection, a permit is issued

whan it is originally approved, as well as when a transfer,

assignment, or sale of permit rights i approved pursuant to
paragraphs {(a) or (c), subsection 3.25 of this rule, or when a

permit is revised pursuant te subsectlon 3 .26 of .this rule.
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38-2-4. Haulageways, Roads or Access Roads.

4.1 Road Classification System.

{a) ©Bach haulageway, rcad, or access road as defined in
subsection 2.58 of. these regulations shall be classified as
either a primary road or an infrequently used access road.

(1) A primary road is any road which is:

(i) Used for transporting coal or spoil;

(ii) Freguently used for access or other purposes
for a pericd in eXcess of six months; or

{(iii) To be retained for an approved postmining
land use. :

(2) An lnLrequently used access road is any road not
classified as a primary road.

4.2 Plans and Specifications.

(a) Each application for a surface ccal mining and
reclamation permit shall contain plans and specifications foxr
each road to be constructed, used, or maintained within the
proposed permit area. The plans and specifications shall include
a map, appropriate cross sections, design drawings and
specifications for road widths, gradients, surfacing materials,
cuts, £ill embankments, culverts, bridges,. drainage ditches, low-
water cressings, and drainage structures. These shall include at
a minimum:

(1) & plan view ¢f the road drawn to scale showing:
(&) The station base line;
(B} Location of culverts;
(C) Flow directions;

(D) Location of intermittent or perennial
streams; and . -

(E} ~ Other pertinent data as reguired by the
Director.
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(2} B surveyed proflle or a prefile drawing drawn
scale developed from a topographic contour map of sufficient
scale and detail to provide the neSESsary leve_ of accuracy
showing:

(a) Profile of finisghed road surfaces;

{B) . Locatlcn and size of culverts;
(C} Station elevations;
(D) Profile of original ground; and

(

B3]

)  Percent grades.
(3) & typical cross-section or sections showing:
{(A) Culvert placement;
{B) Slope of culvert;
{C} Fill materizl;
(D) Originmal ground;
(B} Ditches; and
{F) Sediment control devices.

(4) Construction specifications which explain in

{A} Excavation;

(B} Selection and placement of materials;
(C) Vegetative protection against erosion;
(D} Road surfacing; and

(E) Drainage and._sediment control measures.

(8) A descrlptlon of the . plans to ?emOﬁe reclalm,

te

and

abandon each rcad that would fot be rétained under ar approved
postmining land usé, and the Schedule for f&fcval, reclamation,

and abandonment. : s -
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{6) The center line of the proposed haulageways or -
access roads shall be visibly marked or delinesated by wvisgible L
offs2t markings on the site at one hundred feet (100') intervals
at the time of preinspection. Preexisting haulageways or access LT
roads ghall be exempt from this requirement. C - :

{(7) The plans, drawings, and design specifications for .
roads shall be prepared and certified by, or under the direction , ‘
of, a gqualified registered professicnal engineer or a gualiiied ) -
licensed land surveyor with experience in design and construction
of roads. The engineer or land sSurveyer shall certify that the
desgsicn of the rcad meets requirements of the Act, these rules and
regulations, current prudent engineering practices, and any other
design criteria established by the Director.

{b) No part of any road shall be located in the channel of e
an intermittent or perennial stream unless specifically approved
by the Director in accordance with the fcllowing:

(1) Roads shall be located to minimize downstream
sedimentation and flooding.

(2) Drawings and specifications must be provided for S
each propesed ford, leow water crossing or other road cressing of .
an intermittent or perennial stream, as necessary for approval of
the road by the Director in accordance with this subsecticn.

(3) A description must be provided indicating measures )
to be taken to cbtain approval of the Director for alteration or - .
relocation of a natural stream channel under subsections 5.2 and o
£.3 of these regulations,

(4) The drawings and specificaticns for low-water
crossings of perennial or intérmittent stream channels must
indicate measures to be taken sc as to maximize the protection of
the stream in accordance with subsection 5.2 of these
regulations. o

4.3 Existing Haulageways or Access Roads. Where existing
roads are to be used for ‘access or haulage and it can be
demonstrated that recenstruction to meet the design and
construction reguirements of this section would result in greater
environmental harm and the drainage and sediment control
requirements of Section 5 of these regulations can otherwise be
met, subparagraphs (1) and (2}, paragraph (a), of subsecticn 4.5
and subparagraphs (2) (A) and (B) paragraph (a) of subsecticn 4.6
of this section will not apply. '
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4.4 Infrequently Used Access Reoads. roEpecting roads are
to be designsd, conscructec, maintained, and reclaimed in
accordance with the provisions of subsection 13.6 of this rule.
Other access roads constructed for and used only to prov;ce
infrequent service to facilities used in support of nining and
reclamation operations may be exempt from the reguirements of
this section with the exception of the reguirements of  _.
subsections 4.2, B3 r—dwBtat{itr—4-5{rr4s{a}lr 4.7(a), and 4.8,

4.5, and 5.3; provided, That such roads will.be designed to

ensure environmental protection appropriate for their planned
duration and use, including consideration of the type and size of
eguipment used, the design and const¥uction or recoastruction of
roads shall incorporate appropriate limits ﬁor grade, width,
surface materials, surface drainage cofntrol, culvert placement,
and culvert size, in accordance with. current, prudent engineering
practices, and any necessary deSLgn criteria established bv the

Director. : B L= T Ttm T

4.5 Construction.

{a) Construction of haulageways or access roads shzall be
dens in accordance with the following:

(1} The overall grade shall not exceed ten percent
(10%) ; : - o -

(2) The maximum pitch-grade shall not exceed fifteen
percent (15%) for three hundred feet (300') in each cne thousanc
feer (1,000');: ' ' ' o --

{3) The surface shall pitch toward the ditch line at
the minimum slope of one-half inch (i/2") per foot of surface
width or shall be crowned at the minimum slope of one-half inch
(L/2") per Zoot of surface w;dth as'r measurec from tne canter

line; - o

{4} The grade on switchback curves shall be reduced to
less than the approach grade and shculd not be grea*er than ten
percent (10%}; and . -

: {5) Cut slcopes shall not- be steeper than 1:1 in soils
or 1/4:1 in rock.

{b) All grade measurements and linear measurements in this
section shall be subject to a tolerance of two percent (2%). All
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angles in this section shall be measured from the horizecntal and
shall be subject to a tolerance of five percent (5%) .

4.6 Drainage Deéign.

(a) All drainage designs of haulageways Or access roads
shall be in accordance with the feollowing:

(1) 2 ditch shall be provided on beth sides of a
throughcut and on the inside shoulder of a cut-£fill .section, with
ditech relief culverts being spaced according to grade. Water
shall be intercepted or directed around and away from a
switchbzek. All ditch lines shall be capable cof passing the peak
discharge of & ten (10) vyear, twenty-four (24) hour precipitation
event. Where super elevation to the inside of a curve will
improve the safety cf a haulroad such as in the head of a heollow,
a ditch line may be located on the cutside shoulder of cut £ill
section if the ditch line is designed so that it will remain
stable. and that drainage control is alsc provided for water on
the outside of the curve.

(2) Ditch relief culverts shall be installed wherever
necessary to insure proper drainage of runofi water baneath or
through the haulageways or access road, according te the
following specifications:

(&) Rocad Grade in Percent: Spacing of Culverts
in Feet
0-5 . T ' 300-800
£-10. ) 200-300
11-15 100-200

(B) The culvert shall cross the haulageway or
access road at a thirty (30) degree horizontal angle downgrade
with a minimum grade of three percent (3%) from inlet to outlet,
except in intermittent or perennial streams where the pipe shall
be straight and coincide with the normal flow;

(€} The inlet end shall ke protected by a
headwall of durable material and the slope at the outlet end
shall be protected with an apron of rock riprap, an energy
dissipator or other similar structure;

(D) Culverts shall be installed and maintained to

sustain the wvertical soil pressure, the passive resistance of the
foundation, and the weight of the vehicles using the road;
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(E) Alternative design criteria for culverts may
be approved by the Director where the design criteria of this

section is demonstrated to be impractical or unnécessary; and

(F} The cross sectional area of all culverts
installed on haulageways and access roads shall be adeguate to
pass the peak discharge storm runoif from a cne (1) vear twenty-

four (24 hour precmpltatlon event from the contrlbutlng
watershed, but in no event shall the cross gectional area be less

than cne hundred square inches.

(b) Culverts, bridges or other structures shall be used to
crogs intermittent or perennlal streams. During construction,
consideration shall be given to guch factors as weather
cenditicns, season of the year, time pericd for construction,
ete., in order to minimize adverse impacts on the water gquality
and to the stream channel. These structures shall be capable of
passing the peak flow for a tén (10) year, twenty-four (24) hour

precipitation event from the contrlbutlnngatershed Structures
of a lesser design capaczty may be approved by the Director if
the flow through capacity of the structure itself is at least
aqual to or greater than the flow capacity cf the stream channel
as measured immediately upstream and downstream of the crossing;
provided that. the structure shall pass the peak of a cne (1)

yvear, twenty-Ifour (24) hour prec;pltatlon avent.

z.,7 Performance Standards.

{2} Each road shall be located, designed, constructed,
reconstructed, used, waintained, arnd reclaimed sc as to:

(1) Minimize downstream sedimentation and flocding:;

(2} Control or prevent ercsicn, siltation, and the air
pollution attendant to exrosion, including road dust as well as
dust oceurring on cother. exposed surfaces, by measures such as
vegetating, watering, using chemical or other dust suppressants,
or otherwisge stabilizing all exposed surfaces in accordance with

current, prudent engineering practices;

{3) Control or prevent damages to fish, wildlife, or
thEL* habitat and related environmental wvalues;

{(4) Control or prevent additicrnal ccontributions of

suspended sclids to stream flow or ?unoff cutside the permit
area; . - - i el —
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(3) ©Neither cause nor contribute to, directly or
indirectly, the violation of State or Federal water cuality
standards applicable to receiving waters;

{€) Refrain from seriously altering the normal flow of.
water in streambeds or drainage channels; :

(7) Prevent or control damage to public or private
property, including the prevention or mitigation ¢f adverse
effects on lands within the boundaries of units of the National
Park System, the National Wildlife Refuge System, the National
Svstem of Trails, the National Wilderness Preservation System,
the Wild and Scenic Rivers System, including designated study
rivers and Naticnal Recreation Areas designated by Act of
Congress; and o o o -

{(8) Use non-acid and non-toxic forming substances in
road surfzcing.

{(b) All sediment contrecl structures shall have an adegquate
sediment storage volume and detention time. The optimum design
factor fcr achieving this criteria is 0.125 acre/feet for each
acre of disturbed area within the watershed of the structure:
however, lesser storage values may ke approved by the Director if -
the lesser values will achieve compliance with applicable
effluerit 'limits and the reguirements of paragraph (a) of this
subsection.

4.8 Maintenance. ] o

(a) A rcad shall be maintained to meet the performance S
standards of this part and any additicnal criteria specified by
the Director. . . s .

(b} A road damaged by a catastrophic event, such as a flocd
or earthguake, shall be repaired as socn as ig practicable after
the damage has occurred.

4.9 Reclamation. A rcad not to be retained under an
approved postmining land use shall be reclaimed in accordance S
with the approved reclamaticn plan as soon as practicable after T
it is nc longer needed for mining and reclamation cperations. ’

This reclamation shall include:

(a) Clesing the recad to traffic;
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{b) Removing all bridges and culverts unless approved as
part of the postmlnlng land use;

{c) Removing or otherwise disposing of road-surifacing
materials that are incompatible with the pestmining land use and
revegetation reguirements;

(d} Reshaping cut and f£ill sliopes as necessary td be
compatible with the postmining land use and to complement the
natural drainage pattern of the surrounding terrain;

(e} Haulageways or access roads shall be abandoned,ln
accordance with the following:

{1} Prior to abandonment of haulageways or access
roads, efforts shall be made to prevent ercsicn by the use of
culverts, water bars or other devices. Water bars oY earth berms
shall be installed according to the following table of spacings:

Percent CGrade of Haulageway Spacing of Water Bars
or Access Road S . in Lineal Feet
2 250
5 135
10 : _ _ 80
15 . , 60
20 . : 45
Above 20 S 2B

(2) TUpon abandonment, all areas of haulageways or
access roads shall be immediately seeded and mulched.

{f} Scarifying or ripping the roadbed; replacing topsoil or
substitute material, and revegetating disturbed surfaces in
accordance with subsectlon 14,3 and Section. & of these
regulaticons.

4.10 Primary Roads. s =

(a} Primary roads shall meet the reguirements of this
section and the following additional reguirements:

{1) The construction or reconstruction of primary
roads shall be certified in a report to the Director by a
qualified registered professional engineer, or a licensed land
surveyor with experience in the design ahd construction of roads.
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The report shall indicate that the primary road has been
constructed or reconstructed as designed and ¢r accordance with
the approved plan.

(2) Each Drlma*y road embaqkment shall have a minimum
static: factor. of 1.3.

(2} To minimize ercsion, a primary rcad shall be
located, insofar as is practicable, on the most stable available

surfacs,

(4} Fords of perennial or intermittent streams by
primary rcads are prohibited unless they are specifically
approved by the Director as temporary routes duvlng perlods of
road constructiomn.

(3) Each primary road shall be constructed or
reconstructed and maintained to have adeguate drainage control,
using structures such as, but not limited to, bkridges, ditches,
cross drains, and ditch relief drains. The drainage control
system shall be designed o safely pass the peak runofif from a
ten (10) vear, twenty-four (24) hcur precipitation event; -

(6} Drainage pipes and culverts shall be installed as
designed, and maintained in a free and cperating condition and to -
prevent or control erosion at inlets and ocutlets; )

(7) Drainags ditches shall ke constructed and
maintained to prevent uncontrolled dralnage cver the road surface
and embankment; .

(8) Culverts shall be installed and maintained to
sustain the vertical soil pressure, the passive resistance of the
foundation, and the weilght ¢f vehicles using the rocad; and

(8) Natural stream channels shall not be altered or
relocated without the prior approcval of the Director. :

() Except as provided in subparagraph (4), paragrarvh (a)
of this subsection, structures for perennizl or intermittent
stream channel crossings shall be made using bridges, culverts,
low-water crossings, or other structures designed, constructed,
and maintained using current, prudent engineering practices. The
Director shall ensure that low-water crossings ars designed, ’
constructed, and maintained to prevent ercsion cof the structure
or stream bed ‘and aadlulonal contributions of suspended sclids to
stream flow.

90




Title 38
C8R 2
Section 4

(c) Primary roads shall be surfaced with material approved
by the Directeor_as being suff1c1ently durable for the anticipated
volume of traffic and the we1ght ang. sceed of vehlcles using the
road. . _ : = e =

4.11 Support Facilities and Transportation Facilities.

(a2} Rallroad loops, spurs, sidings, surface conveyor
systems, chutes, aerial tramways or other transportation
facilities which are under the control of the permittee shall be
designed, constructed, maintained and abandoned sc as to comply
with the following: ' T

{1) Control or prevent erosion, siltation, and the air
polluticn attendant to ercsion;

(2) Control or prevent damage te fish, wildlife or
their habitat and related environmental values;

{3) Control or prevent additional. contributions of
suspended sollds to stream flow or runoff outside the permit
arsa;

(4) Neither cause nor. contribute, directly or
indirectly, to the vioclatiocn of State or Federal water guality
standards applicable to receiving waters; and

{3) Prevent or cecntrel damage to public or private
pPropexty.

4.12 Certification. Upon completion of construction or
reconstruction, all primary roads for which design criteria were
approved as part of the permit shall be certified. Such
certififation shall affirm that conztruction was doné in
accordance with the approved criteria except as ctherwise noted
in the certification statement. Where the certification”
statement indicates a change from the design standards or
construction requlrements approved in the permit, such changes

will be_documented in as-built plans. and submitted—for approvar
so—the—Direcator—as—a—pormit-reoxigion~— If ag-built plans are

submitted, the certification ghall describe how and to what
extent the construction deviates from the proposed design, and

shall explain how and certify that the road will meet performance
gtandards. The certification shall_be on forms approved by the
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Director and signed by an approved licensed engineer or an

approved licensed land surveyor with experience in design and

construction of roads. All rcads used for transportaticn of cozal

cr spoil, and which are constructed cutside the permitted coal

extraction area, shall be certified before they are used for such
transportaticn. Any road which lies within the ceoal extraction

area, and which is therefore constructed concurrent with progress . .
.0f mining activities, shall be certified in sections of one .-
thousand (1,000} I1inear feet or less as measured from the active

rit. ) . - : .




Tirls 328
CSR 2 - L I
Section B

3B8-2-5. Drainage and Sediment Control Systems

5.1 Natural Drainways. Natural drainways in the permit
area shall be kept free of overburden except where overburden
placement has been approved. Overburden placemsnt and
haulageways constructed across natural drainways shall not
materially increase the sediment load, or materially affect-
Stream guality. ] o

5.2 Intermittent or Perennial Stream.

{a) Intermittent or _Perennial Stream. No land within one
hundred feet (100') of an intermittent or perennial stream shall
pe disturbed by surface mining operations including roads unless
specifically authorized by the Director. The Director will o
authorize such operaticns only upon finding that surface mining o
activities will not adversely affect the normal flow or gradient '
of the stream, adversely affect fish migration or related
environmental values, materially damage the water cuantity or
gquality of the stream and will not cause cor contribute to
vicolations of applicable State or Federal water gquality
standards. The area not to be disturbed shall be designated a
buffer zone and marked accordingly.

5.3 Stream Channel Diversions and Diversion Ditches.

(a) All stream channel diversions and diversion ditches
shall be designed for safety and stability, shall be constructed
in sucl a2 manner so as to avoid additional contributions of . R
suspended solids te streams, and shall provide protecticn against
floocding and resulting damage to life and.property. The design _ .
and construction shall be certified by a registered professional ‘

engineer. . - N . ,
{b} Stream Channel Diversions:

(1} Temporary and permanent stream channel diversions
shall be designed so as to have at a minimum the capacity to
carry the flow of the existing stream channel. The maximum flow
carrying capacity of the existing stream channel shall be
determined on the kasis of cross-secticnal area of the stream
channel at points immediately upstream and downstream of the
segment to be diverted. A combinaticn of the cross-secticnal
area of the stream channel diversion, the strsam bank, and the
flocd-plain cenfiguraticn shall be adeguate to pass safely the
peak runcfi of a ten (10} vyear, twenty-four (24) hour
precipitation event for a temporary stream channel diversicn and
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a one hundred (100) ye€ar, twenty-four (24) hour precipitation
event for a permanent stream channel diversion. -

(2) The following information shall be made a part of
the permit aDpllcatlon when stream cnanne? diversions are

proposed: . _ ) s s

o (A) A "stream channel design computation sheet"
for each proposed temporary or permanent stream channel
diversion; T

(B) Construction plans which contain:

{i) A plan view of the area showing center
line profiles of the existing stream channel and proposed
location of the temporary or permanent stream éhannel

(11} A profile along the center line of the
existing stream channel showing gradient of ‘the _Stream bo tom and
top of c¢hapnel; T 7T T me T '

{iii) A profile along the centexr line of the
propesad templrary Or permanent stream channel diversion showing
gradient of the Btream bottom _and top of qhannel

(iv) A cross section showing original ground
limits, bottom width, side slopes, depth of. ‘low, flocdplain
caonfiguration; and _ T - . = -

(v} A detailed description of the sequence
of installation of temborary or permanent Stream channel
diversion. . : -

{C} Construction specificaticns; and

(D} Maintenance schedule and procedures for
maintenance. IR . L -

{(¢) Diversiecn Ditches:

(1) Diversions shall have the capacity tec pass safely
the peak discharge from a ten (10) year, twenty- four (2¢) hour
precipitation event. T T ;

{2} Plans, Design Data and Specifications. Whare the
pevmlt application proposes the use .of diversion ditches, the
drainage plan shall contain the follow1ng ‘




e e . i1l |

Tirle 38 ’ .
CSR 2 . : L o
Section. 5 ) o )

(A) A "Diversiocn Design Computation Shest" for
each propeosed diversion;

(B) Construction plans sheowing:

(1) A surveyed profile along the center line
of the diversion showing the original ground line and prcposed
depth of the diversion; o - o

(ii) A cross section showing the original
ground iline, bottom width, side slopes, depth of flow, freeboard
and cother pertinent information;

(iii) The type of soll in which the diversion
will be excavated. The soil shall be sampled and classified at
five hundred feet (500') intervals along the center line of the
diversion; :

{iv) The type and design of the cutlst
prcposed for sach diversion;

(v} A maintenance schedule and procedures
for maintenance;

{(vi) Construction specifications; and
(vii) A vegetaticn plan.

£.4 Sediment Control.

(a) General.

Sediment control or other water retenticn structures
shall be ceonstructed in appropriate locations for the purposes of
controlling sedimentation. "Al)l runoff from the disturbed area
shall pass through a sedimentation control system. All such
systems or other water retaining structures used in asscciation
with the mining cperation shall be designed, constructed,
located, maintained, and used in accordance with these S
regulaticns and in such a manner as to minimize adverse -
hyvdrologic impacts in the permit and adjacent areas, to prevent
material damage outside the permit area and to assure safety to
the public. ) o _ ' o o=

(b) Design and Construction Reguirements. All sediment
control cr other water retenticn structures used in association
with the mining operation shall:
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(1) ..Be constructed in accordance with the plans,
design criteria, and specifications set forth in the preplan.
Any deviations from the approved preplan which result from
unforeseen site specific circumstances arising during
construction, shall be reflected in as-built p?ans submitted by
the operator and approved by the Director immediately following
construction. The as-built plans shall indicate the original
design, the extent of changes, and referencs points. Sediment
control structures shall be certified in accordance with the
requirement of paragraph {(d) of this subsection.

{2) Be located as near as possible to the disturbed
area and cut of peretfinial streams unless the applicant
demonstrates and the Director finds that there is no other
suitable location for such structures. ' '

(3) Comply with applicable State and Federal water
guality standards and meet effluent llmltatlons as spec1fled in
an NPDES permit for all discharges.™ )

(4) Have the capacity to store 0.125 Acre/ft. of
sediment -for each acre of disturbed area in the structures
watershed; provided, that consideration may be given for reduced
storage volume where the preplan and site conditions reflect
controlled placement, concurrent redlamation” Practices, or use of
sediment control structures; provided further, that reduced
storage volume will be approved cnly where the operator
demonstrates that the effluent limitations of paragraph (b),
subsecticon 14.5 of these regulatlons will be met. The disturbed
area for which the structure is to be de51gned will include =all
land affected by prev1ous surface mining operaticns that are not
presently stabilized and 211 land that will be disturbed
throughout the 3ife of the permit.

{3) Be eguipped with a nonclogging dewatering device
cf an adeguate design and size to maintain the storage

requirements of subparagraph (4) of this Daraaraoh

{6) Be designed, constructed and maintained to prevent
short-circuiting. - '

‘ (7) Be cleaned out when the sediment accumulation
reaches sixty percent (60%) of des;gn capacity. Clean-out
elevation shall be to a level so as to restore design storage
capacity as indicated on plans submitted for each structure.
Sediment removal and disposal shall be dcneé in 3 mahner and at a
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fregquency that minimizes adverse impacts on surface and
groundwater quality.

{(8) Be designed to safely pass a twenty-five (253)
year,” twenty-four (24) hour precipitation event. The combination
of both principal and/or emergency spillway of the structures
shall be designed to safely pass the peak discharge of a twenty-
five (28) vear, twenty-four (24) hour precipitation event,
provided, that a single open channel spillway may be used only if
it is of non-ercdable construction and desicned Lo carry
sustained flows; or earth or grass-lined and designed to carry
short term, infrequent flows at non-erosive velocities where
sustained flows are not expected; provided, however, that
excavated sediment control structures which are at ground level
and which have an open exit channel constructed of non-ercdible
material may be designed to pass the peak discharge of a ten (10)
vear twenty-four (24) hour precipitation event.

(2) Provide adeqguate freeboard to resist overtopping
by waves or sudden increases in volume and adequate slope
protection against surface erosion and sudden drawdown.

(10) Provide that an impoundment meeting the size or
other criteria of 30 CFR 77.216 (a) or Chapter 22, Article 14, of
the Code of West Virginia, or located where failure would be
expected te cause loss of life or serious property damage shall
have a minimum static safety factor of 1.5 for a noimal poocl with
steady state seepage saturation conditicons, and a seismic safety
factor of at least 1.2. Impoundments not meeting the size or
other criteria of 30 CFR 77.216 {a) or Chapter 22, Article-14, of
the Code of West Virginia, except for a coal mine waste
impounding structure, and located where failure would not be
expected to cause loss of life or serious property damage shall
have a minimum static safety factor of 1.3 for a2 normal pool with
steady state seepage saturation conditicns.

{11) Control discharge by use of energy dissipaters,
riprap channels or other devices to reduce erosicn, to prevent
deepening or enlargement of stream channels and to minimize
disturbance of the hydrologic balance. Discharge structures
shall be designed using standard engineering procedures.

(12) Provide for stable foundations during all ghases
of censtruction and operation and be designed based on adequate
and accurate information on the foundation conditicns. For

tructures meeting the criteria of subparagraph 10 of this
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paragraph, provide foundation 1nvestlgat1ons and any necessary
laboratory testing. T ‘

{(13) Prior to construction, all such structures shall
be certified to be in accordance with design reguirements of the
Act, these regulatlons, and other design criteria establisned by
the Director. , ) _— e I

(¢} In addition to the reguirements of subsection (b) of
this section, all embankment type sediment control or other water-
retention structures Rp-oud shall
be designed, constructed and malntalned to meet the follow;no
safety sStandards: T

(1} ZEmbankment type sediment contrcl and water
retention structures shall be designed with a combination of
principal and/cr emergency spillways that will safely pass a
twenty-£ive (25) year, twenty-four (24) hour precipitation event.
The principal splllway regquirements may be waived i1f the
emergency snlllway iz amn open channel constructed of nonercdable
material, is capable of maintaining su&fained £lows, and is
de51gneo to safely pass the peak discharge of a twenty five (25)
year, twenty-four. (24) hour p*ec;pltatlon event;

(2} All embankment type sediment control or water
retention structures shall be properly stabilized and revegetated
Upon. completlon of c¢onstruction and regradlng o: the embanxment
and surrcunding areas; ) B -

(3) In constructing the,embankment, the operator shall
remove all organic matter from the foundation, install cuteff ,
trenches wheres necessary td ensure stalelty, praovide for proper
compacticn and ensure against excessive settlement by excluding
sod, roots, froczen sowl ox coal process;ng wastes from the
embankment; , S — e -

{4} I an inspection or examination discloses that a
potential hazard exists, the person who inspected or examined the
embankment shall promptly inform the Division of Environmental
Protection of the findings and of the emergency procedures
formulated for public protection and remedial action. If
adequate procedures cannot ‘e £ormulated or 1mp7emeneed the
lmmedlaeely and then nctify the app*opvlate agenCLes ehae other
emergency procedures are requlred to protect the publnc,

Cmimre Chariaecine s someecm ge
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_ {(5) A sadiment contreol or water retention structure
which is.constructed in such a2 manner that it: {1) Rises
twenty-£five (25) feet or more above the natural bed of a stream
or watercourse as measursd from the downstream toe cf the
embankment and which does or can impound fifteen (15) acre-feet
or meore of water; or, (2) Rises six (6} feet or more zbove the
natural bed of a stream or watercourse as measured Ifrom the
downstream tce of the embankment and which does or can impound
fifty (50) acre-feet or moere of water, is by definiticn a dam &and
is thereby subject tc .the provisions of the West Virginia Dam
Centrol Act set forth in Chapter 22, Article 14, cof the Cocde of
Wast Virginia. ' N B . ; '

{6} CEmbankment type sediment control or water
retention structures which impound water at an elevation of five
feet (53') or meore above the upstream toe of the structure and can
have a .steorage volume of twenty (20) acre-feet or mere; which
impound water at an elevation of twenty feet (20') or more above
the upstream toe of the structure; or which present a hazard to
ccal miners as determined by an MSHA District Manager; shall be
designed, constructed, inspected, and abandcned in accordance
with Federal regulations set forth in 30 CFR 77.216. 2all design
plans, and specifications shall be made a part <of the permit
applicaticn. In addition te these reguirements, the fcllowing
minimum standards shall be met:

(A) An appropriate combination of principal and
emergency spillways shall be provided to pass safely the runcff
resulting from a cne hundred (100) year, twenty-four (24) hour N
precipitation event, or a larger event as specified by the
Director; R ’ S ’

' {B) The embankment shall be designed,
constructed, and maintained with .z static safety factor of at
least 1.5 cor a specified higher safety factor as required to
ensure long-term stability and a seismic factor of safetv of 1.2;

(C}) Apprcpriate barriers to control seepage shall
be Installed along the conduits that extend throuch the
embankments; and ;

(D) The detailed design plan shall include a
stability analysis which includes but is not limited to. strength
rarameters, pore pressures, and long-term seepage conditions.
The design plan will alsc include a description of each
engineering design assumption and calculation. -
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{(d) Certificaticn.

(1) Prior to any surface mining activities in the
compeonent drainage area of a permit controlled by a. sedvmenu
control structure, that specific structure shall be certified as
Lo construcuion in accordance with the'plans, designs, and '
specifications set forth in the preplan, or in accordance with
as-built plans. If as-built plang are submitted, the

certificaticn shall describe how and to what extent the
construction deviates from the proposed design, and shall explain
how and cexrtify that the structure will meet performance
standards. Such certification shall be submitted on forms
prescribed by the Director. Where sediment control or other
water retention structures are constructed in segquence with the
advance of the mining operaticn to allow for on-bkench
construction, such systems shall be constructed and dertified in
sections of one thousand (1,000) linear feet or less as measured
from the active pit. This certification shall incliude a map
showing the exact location of the section being certified.

(2) Design and ccnstructicn certification ©f non-
embankment type sediment centroel. structures may be performed by a
registered professicnal englneer or a llcensed land surveyor. . -

{3) Design and construction certification of
embankment type sediment contrcl structures may be performed only
by a reglstered profegsicnal engineer or’ 1lcensed land sSurveyor
experﬂenced in constructicn of embankments ‘

. ~ (4) Design and construction certlrlcatlon of ceoal
refuse. 1mpoundmenus and ‘embankment type impoundments meeting or
exceeding the size reguirements or other criteria of Federal MSHA
regulaticns at 20 CFR 77. 21& {a) may be performed cily by a
registered professicnal engineér. experleuced ln the desrgn and
construction of 1mpoundments ‘‘‘‘‘

(e} Inspections.

Ingpection of 1mDoundments, 1ncludlna sediment control
or other water retention structures, shall be in accordance with
the fclilowing: : -

(1) A qualified registeréd.prgfeésional engineer or
other gualified profe551onal spec1allst under the direction of
the professional engineer, shall 1nspect eacb impoundment or
sediment control structure provided, that & licensed land
surveyor may inspect those impoundments or sedlmenrrpontrol or
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cther water retention structures which de net meet the size or
other criteria of 30 CFR 77.216(a) or Chapter 22, Article 14, of
the Code of West Virginia, and which are not constructed of coal
processing waste or ccal refuse. The p*ofessiona1 engineer,
licensed. land su?vevor, or spec1alwst shall be experienced in the
construction of impoundments and sediment contrcl structures.

(2) Inspections shall be made regularly but not less
than guarterly during constructicn, upon completion of
construction, and at least yearly until removal of the structure
or release of the performance bond.

(3} The gualified registered prcfessional engineer or
licensed land surveyor shall promptly, after each inspecticn,
provide to the Director a certified report that the impoundment
or sediment control structure has been constructed and maintained
as designed and in accordance with the approved preplan. The
report shall include discussion of any appearances of
instability, structural weakness or other hazardcus conditions,
depth and elevation of any impcocunded waters, existing storage
capacity, any existing or regquired menitoring procedures and
instrumentation and any other aspects cf the structure affecting
stability.

(4) A copy of the report shall be retained at or near
the mine site. i ..

{(f) Examinations. Embankments subject Lo Federal MSHA
regulations at 30 CFR 77.216 must be examined in accerdance with
77.216-3 of said regulaticns. Other embankments shall be
examined at least guarterly by a qualified person designated by
the cperator fcr appearance of structural weakness and other
hazardous conditicons. Examination reports shzll be retained for
review at or near the operaticn.

(g} Maintenance. Prior to Phase 1 bond release, all
sediment ccntrol structures shall be cleansd out 5o as to mest
design storage capaczty 1n all areas not revegetated and
stabilized. - ' T

{h} BAkandonment Procedures. Abandonment and/or removal of
sediment contrcl or other water retention structures shall not
occur until twe (2] years after the last augmented seeding nor
less than two (2) years before final bond release. Minimum
reguirements for abanaonlng sediment control or cother water
retenticon structures prior to full bond release ars as follows:
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) (1) Unless otherwise approved in the reclamation plan,
dugout type sediment contrcl or cther water retention structures,
diversion ditches, and cther nen-imgounding sedimeant control ©r
other water retentiocon structures shall be removed and the lanag
upon which they are situated shall be regraded and revegetated in
accordance with the reéclamation plan. Sediment contrcl or other
water retention structures approved by the Director as permanent
structures are exempi from these requlrements o -

(2} Embankment fype sediment dams, embank@ent type
excavated sediment dams and crib and gabion dams, and all
accumulated gediment behind the dam shall be removed £rom the
natural drainway. The natural drainway shall be returned as
nearly as practicable to its original profile and cross section
with the channel sides and bottom rock ripraped up to the top of
the channels banks. The riprap reguirement may be waived where

the bottom and sides of the channel consist of bedrock.

(3) All areas disturbed during akandonment of a
sediment conticl or other water retention structures shall be
seeded and mulched immedizdtely to stabililize the area.

{4) Waste material shall be spread cover an ares within
the permit boundaries in acccrdarice with the follow;ng
specifications:

{A) Provisions shall be made for the diversion or
safe passage of surface water concentratlng con the lana side of
the waste bank.

{(B) The waste sghall be placed so as not o
endanger the s*ablllty of the stream bank and shall not exceed

three feet (3') in height above the natural ground surface,
except by special design. Special designs shall be submitted
with the drainage plan. The finished surface shall slope away
from the edge of the stream or dralnway 1nsofar as feaSLble

{C) Surface of waste shall not be steeper than
two (2] horizontal tec one {i} wvertical. If the wastez is spread
to the edge of the stream bank, the stream side slope of the
waste shall be shaped to join the side giope;pﬁ‘phe stream bank.

5.5 Permanent Impoundments. Those sediment control or
other water retention structures or impounding structures to be
left in place after final bond release shall be considered
permanent and, if authorized by the Director as pqrt "of the
permit applicaticn or a revision te a permit, may be left in
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accordance with the fellowing ragquirements; provided, that a
structure which is subject te the reguirements of either 30 CFR
77.216 or Chapter 22, Article 14 of the Code of West Virginia, may not be
retained as a permanent impoundment, but shall be reclaimed:

11 be made con forms

{a) A reguest to lezve the structure will
permit revision;

i
prescribed by the Director and submitted as a

(b} The request will contain a statement as tc the present
conditions of the structure;

{c} The recuest will contain a statement signed by the
landcwner and the operator asserting that the landowner assumes
liability for the structure to the extent provided by state law,
and will provide for sgound future maintenance of the structure;

(d) The size and configuration of such permansnt structure
will be. adequate for its intended purposes;

(e} The guality of water will be suiltable on a permanent
basis for its intended use and, after reclamation, will meet
applicakle State and Federal water guallity standards, and
discharges will meet applicable effluent limitations and will not
degrade the quality of receiving water below applicable State and
Federal water cuality standards;

(£) The water level will be sufficiently stable and be
capable of supporting the intended use;

{g) Final grading will provide for adequate safety and
access feor proposed water users;

{h}) The permanent structure will not result in the
diminution of the gquality and quantity of water utilized by
adjacent or surrcunding landowners for agricultural, industrial,
recreaticonal, or domestic use; and

(i) The permanent structure will bes suitable for the
approved postmining land use.
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38-2-€ Blasting.

6.1 General Reguirements. Each operator shall comply with
all applicable state and federal laws in the use of exp1051ves

2 blaster certified by the Division of Envircnmental Protection
shaLT be responsible for all blasting operations including the
transportation, storage and use of explosives within the permit

area in accordance with the blasting plan.

6.2 Rlasting Plan. Each application for a permit, where
blasting is anticipated, shall include a klasting plan. The
blastlng plan shall explain how the aDD11cant will comply with
the blasting reguirements of the Act, these regulaticns, and the
terms and conditions of the permit. This plan shall include, at
a minimum, information setting forth the limitations the operator
will meet with regard to ground vibration and airblast, the basis
for those limitations, and the metheds to be applied in
controlling the adverse effects of blasting operations.

€.3 Public Notice of Blasting Operaticns.

{a) At least ten (10) days, but not more than thirty (30)
days, prior to anv blasting operations which detcnate five (5)
pounds or more of explosives at any given time, the coperator
shall publ1sh, a blasting schedule in a newspaper of general
circulation in the county of the proposed permit area. Copies of
the schedule shall ke distributed by certiiied mail te local
governments, public utilities and each resident within one-half
(1/2) mile of the blasting site. Unless blasting will occur on
drainage structures and rcads, such structures will be exempt
from the one-half (1/2) mile notification area. The cperator
shall republish and redistribute the schedule at least every
twelve {12) months and revise and republish the schedule at least
ten (10) days, bBut not more than thirty (20} days, prior to
blasting whenever the area covered by the schedule changes or
actual time periods for blasting significantiy differ from that
set forth in the prior schedule The schedule shall contain at a
minimum: ' ) ’

(1} Name, address and telephone number of the
ocperator; o ,

{(2) Identification of the specific arsas in which
blasting will take place;

{3) Dates and times when explcsives are to be
detonated; -




Ticle 38 SRR
C5R 2 - - I .
Secticon 6 . DO T .

{4} Methods to be used to control access to the
blasting area; and - R : - _

{5) Types and patterns of audible warning and all clear
gignals to be used be;ore and afte* blasulng

(b} Surface blasfing activities incident to underground

coal mining are not subject to the reGUlremen s of Daragraph {a}
of this subsection sc leng as all Wocal governments and residents
or owners of dwellings or structures located within one-half

(1/2) mile of.the blast site are notifiéd in writing by the
operator of proposed times_and locations of the blasting
operation. Such notice of times” *ha; blasting is to be conducted
may be announced weekly, buf in no ¢asé less than twenty-four
(24) hours before the blasting will occcur. o

£.4 "Rlast Record. ; . )

(a}) A blasting log book formatted in a manner prescribed by
the Director shall be kept current daily and.made available for
inspection at the site by the Dlrector and upon wrltuen reguest
by the public. S

(b} The blasting log shall be retained by the operater for
three (3) years. _

{¢) The blasting log shall, at a minimum{ contgin the
following information: B _ ) )

- -———{1) ©Name of permittee, operator or othe* person
.conduciing tfhe blast; ) ' T

{2) Location, date and time of blast;

(3) Name, signature and certification number of
blaster-in-charge; -

{4) Identification of nearest structure ndt owned or
ieased by the operator and d;rectlon.and gistance, in feet, to
such structure;

{5} Weather conditions;

() Type of matexrial blasted;

(7} Number of holes, burden and spacing;

1G4
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(8) Diameter and depth of holes;

(8) Types of explosives used;

(10) Welght of explosives used per hole;
{11) Total weight of explosives used;

{12} Maximum weight cf explosives detonated within any
eight (8) millisecond period;

{13) Method of firing and type cf circuict;
(14) Type and length of stemming;
{(15) If mats or other protections were used;

(16) Type of delay detonator used and delay pericds
used;

{17} Seismograph reccrds and air blast records shall
include bhut not be limited to:

(A) Seismograph and air blast reading, including
exact location, date, and time of reading and its distance from
the blast;

(B} Name of person and firm taking the readings;

. {C) Name cof person and firm analyzing the record,
where analyvsis is necessary;

(D} Type of instrument, sensitivity and
czlibration signal or certification of annual calibration;

{18} Shet location;

(18} 8ketch of delay pattern to include the entire
blast pattern and all decks; and

{20} Reascns and conditiens for unscheduled plasts.
€.5 Blasting Procedures.
{(a) All klasting shall be conducted during daytime hours,

between sunrise and sunset; provided, that the Director may
specifiy more restrictive time periods based on public reguests or
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other consideration, including the proximity to residential
areas. HNo blasting shall be conducted on Sunday. Blasting shall
not be conducted at times different from fhosge anncunced in the
blastlng schedule except in emergency situations where rain,
lightning oxr other atmospheric conditions, or operator or public’
safety recuires unscheduled detonatcions. Blastlng shall ke

conducted in such a way so as to prevent injury to pérsons,
damage to public or private’ pEoperty outside the permit area,
adverse impacts on any underground mine, and change in the course
channel, cor avallablllty of surface cr. grounawauer ocutside the
permit area. : -

(b} Safety precautiocns: -

(1) Three (3) minutes prior to blasting, a warning
szgnal audible to a range of one-half 1/2 mile from the blast
site will be given. This preblast warning shall consist of three
(3) short warning signals of five (5 seconds duration with five
(5) seconds betwesen each signal. One {1) leng warning signal of
twenty (20) seconds duraticn shall be the "all clear" signal.

Each perscn in the permit area, and @ach person who resides or
regularly works within one- halF (1/2) mile of the permit area

shall be notified of the meaning of these signals;

(2} All approaches to the blast area shall be guarded
against unauthorlzed entry prior to and 1mmed1ately after
plasting; T T as

{3) All charged hcles shall be guarded and posted
against unauthorized entry; and - o T

{4} The certified blaster shall ke accompanied by at
least cone other. person at the time of firing of the blast.

() Airblzst Limits:

(1) 2irblast shall not exceed the maximum limizs
listed below at the leccaticn of any dwelling, public buildings,
school, church, or community or institutional building outsgide
the permit area. N : : : -

Lower frequency limit of measuring -~ = maximum level, in
system in Hz (* 3 dB) _ db

0.1 Hz or lower --flat response I 124 peak.

2 Hz cor lower -- flat regponse 123 peak.
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& Hz or lower -- flat response 128 peak.
C-weighted--slow response - 105 peak dRC.

1 Only when approved by the Director

{2) If necessary to prevent damage, the Director may
specify lower maximum allowable airblast levels for use in the
vicinity of a specific blasting operation.

(3} Monitoring. The operator shall conduct periodic
monitoring to ensure compliance with the ailrblast standards. The
Director may require alrblast measurement of any or all blasts
and may specify the locations at which such measurements are
taken. The air blast measuring systems used shall have an upper-
enc flat-frequency response of at least 20C Hz.

(@) Flyrock, including blasted material, shall nct be cast
from the blasting site mere than half way to the nearest dwelling
or other cccupied structure, beyond the area of control specified
in paragraph (e) of this subsection, or in no case beyond the
bounds of the permit aresz. :

(&) Access to the blast area shall be controlled against
the entrance of livestock or unauthorized persconnel during
plasting and for a periocd thereafter until an authorized person
has reasonably determined: -

(1) That no unusual circumstances exist such as
imminent slides or undetonated charges, et¢.; and

{2} That access to and travel in or through the area
can be safely resumed. - '

(£} At the reguest of the Director, the operator shall
monitor air blast levels using an instrument with an upper-end
flat-freguency response of at least 200 Hz.

(g) Blast design.

(1) 2An anticipated blast design shall ke submitted if
blasting operations will be conducted within:

“(A) 1,000 feet of any bullding used as a

dwelling, public building, scheol, church, or community or
instituticnal building outside the permit area; or
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{B) 500 feet of an active or abanaonec
underground mine. : _ , — T e

(2) The blast degign may be presented as part of a
permitc application or at a tlme, before the blast as approved by
the Director. - T .-

(3) The blast design shall contain sketches of the

drill patterns, delay per*ods,'ana aecklng and shall indicate the
type and amount of explosives to be used, critical dimensions,
and the leocation and general description of strudtures, 1nclua1ng
protected. structures, to be protected, as well as a discussion of
design factors to be used, which protect the public. and meet the .
applicable airblast, flyrock, and ground-vibration standards.

{4) The klast deszgn shall be prebarea and signed by a
certified blaster. -

(5).. The Director may reguire changes to the design
submitted. .. ,ﬁ : N

(h)] No blasting within five hundred (500) feet. of an
underground mine ndt totally abandoned shall be permitted except
the operator of the underground mine and MSHA. The Director may
prohikbit blasting on specific ‘areas where it is deéemed necessary

for the protecblon of puklic cx prlvate property or the general
welfare and safety of the public. ] ] -

(1) The operator may use the following scaled distance
formulas to determine the allowable maxinum weight of explosives
(1bs) to be detonated in any eight mllllsecond,perlod without
seismic monitoring:

Formula ' Distance in Feet from the Blasting
Site to the Nearest Protected
Structure
W = (D/50)2 0 - 300 fee:
W = (D/55)2 - 301 - 5,000 feet
W = (D/65)2 7 5,001 feef or greater
W = Weight of explosives in pounds
D = Distance to the nearsst structure
(4} The scaled distance formulas need not be used if a

seismograph measurement at the nearest protécted structure is
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recorded and maintained for every blast. The peak particle
veloclity in inches per-second in any one ©f the three mutually
perpendicula? directicns shall not exceed the feollowing values at
any protected structure:

Seismograph Measurement Distance to thes Nearest -
Protected Structure ,

0 - 300 feet:
301 - 5,000 feet
5,001 feet or greater

O b
DJOoN
m !

(k) The Director may regquire a seismograph reccrding of #ay
or all klasts based on the physical conditions of the site in
order to prevent injury to perscns or damage to property.

(1) The maximum allowable ground vibration as provided in
paragraphs (i) and (j) of this subsection shall be reduced by the
Dirsztor, if determined necessary to provide damage protection.

{m} The maximum airblast and ground-vibraticn standards of
varagraphs (¢} and (j) of this Secticn shall not apply at the
following lccations: ' o

(1) At structures owned by the permittee and not
leased to another person.

{2} At structures cowned by the permittee and leased to
another person, if a written wailver by the lessee is submitted to
the Directeor besfore blasting.

€.6 Blasting Ceontrol for Cther Structures

(a) All other structures in the vicinity of the blasting
area which are not defined as protected structures at subsection
2.26 of  these regulaticns shall be protected from damage by
establishment of a maximum allowable limit on ground vibration,
specified by the operator in the klasting plan and approved by
the Director. ; T - ) C

(b} The plan submitted under this subsection shall not
reduce the level of protection for other structures otherwise
provided for in these regulations.

€.7 Certified Blasting Personnel. Each person responsible

for blasting cperations shall be certified.. Each certified _
blaster: shall have proof of certification either on his person or
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on £ile at the permit area during blasting ope*aulcns Certified
blasters shall be familiar with “he blasting plan and blasting

related performance standa*ds for the ope*a;;on at wh_ch they are
working. : ) -

€.8 Preblast Survey.

(2) At least thirty (30) days prior to beginning of
blasting operations, the operator shall inform in writing all
rasidents or owners of manmade dwellings or structures located
within one-half (1/2) mile of the permit area on how to reguest a
preblast survey. Reqgquiremenits for a preplasting survey shall be
the following: T _ Tt T e e

(1) Upcn a.written regquest to the Director by a
rasident or owner cf =z manmade dwelling or struZture that is
located within one-half {(1/2) mile of the permit area, the
operator shall conduct a preblast survey of the dwelling or
structure and submit a report of the survey to the Director. If
a structure is added to or renovated subsegquent to z preblast
survey, a survey of such additicns and/cr renovation shall be
performed upon request of the re51dent or owner.

{2) The operator shall conduct the preblast survey in
such a manner which will determine the condition of the dwelling
oxr structure, and to document any preblasting damage and to
document other physical factors that could. reasonably be affected
by the bklasting. BAssesgments ¢f the preblastﬂng conditicn of
structures such as pipes, cables, transmissidn lines, wells and
water systems shall be based on the.exterior or ground surface
conditions and other readily availlable data. Spacial attention
shall be given to the preblasting condition of wells and other
water systems. 77

{(3) A written report of the survey shall be prepared
and signed by the person or persons approved by the Director who
conducted the survey. Copies of the report shall be provided to
the person regquesting the survey and te the Director.

(4) Surveys requested more than ten (10) days before
the planned initiation of .blasting shall be completea before
blasting operations begin. S

{5) Any person who requests a survey who disagrees with
the results of the. survey may submit a detailed descrlptﬂon of
the sgpecific areas of dlsagreement -
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38-2-7. Premining and Postmining Land Use.

7.1 General. 1In addition to the regquirements of Section 10
of the 2Act, the follewing reguirements for postmining land use
shall be applicakle: . L

{a) All areas disturbed by surface mining operations shall
be restored in a timely manner to conditions that are capable of
supporting those land uses which they were capable of supporting
pricr to any mining.

(b) The premining uses cf land to which the postmining land
use 1s to be compared shall be those uses which the land
previocusly supported where the land has not been previcusly mined
and has been properly managed.

(c) The appropriate postmining land use for land that has
been previocusly mined and not reclaimed shall be determined on
the basis of the land use that existed prior to any mining. If .
the land cannct be reclaimed to the land use that existed prior :
to any mining, the appropriate postmining land use shall be _
determined on the basis of the highest and best use that can be
achieved and which is compatible with surrocunding undisturbed
areas.

(d) The postmining land use for land that has received
imDroper management shall be determined on the kasis of the .
premining use of surroundlng landés that bave received proper S
management S . :

(e) . If the premining use of the land was changed within
five (3} vears of the beglnnlnc of mining, the compa*;son of -
postmining use to premining use shall include a cempariscon with
the historic use of the land as well as 1ts use 1mmedlaee7y
preceding mining.

(£) An application for a permit shall contain a narrative
description cf land capability and productivity which analyzes
the premining land-use description regquired in 22A-3-10(a)(2) of the
Act. Productivity shall be determined by vield data or estimates
from similar sites based on current data from USDA or state
agricultural universities or state agricultural agencies.

7.2 Land Use Categories. Land use i1s categorized in the
following groups:

(a) Heavy Industry. Manufacturing facilities, power
rlants, airports or similar facilities;
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- (b}  Light Industry and Commercial Services. Oifice
buildings, stores, parking fac;lltles, apartment houses, motels,
hotels or.similar facilities;, 77 T

(¢} Public Services. Schools, hospitals, churches,
libraries, water treatment facilities, s8lid waste dlsposal
facilities, public parks and recreation.facilities, major
transmission lines, majox pipelines, highways, underground and
surface utilities and other serv1c1ng structures and
appurtenances; . -

{(d) Residential. Single and multiple-family housing (other
than apartment houses) with necessary support facilities.
Sunport facilities may include commercial services incorporated
in and comprising less than five percent (5%) of the total land .
area of housing capacity, associated open space and minor vehicle
parking and recreation facilities supporting the housing;

(g) . Cropland. "Land used primarily for the production of
cultivated and close-growing crops for harvest alone or in
association wigh sod crops. Land used for fac;WLtles lP sSupport
of =

{(£) Rangeland Includes rangelands and forestlands which
support a cover of herbaceous or. scrubby vegetatlon sultable for
grazing or browsing use; -

(g) Hayland or pasture. Land used Drimarily for the long-
term production of adapted domesticated forage plants to be
grazed by livestock or cut and cured for livestock feed;

- {h) Forestland. Land with at least a twentv-five percent
(2E%) tres canopy or land at least ten percent (10%) stocked by
forest trees of any size, including land forme¥ly having had such
tree cover and that will be naturally or artificially reforested;

(1} Commercial Wocdland. Where forest cover is managed for
commexrcial production of timber products;

(3) Impoundments of water. Land used for storwnc water for
beneficial uses such as stock ponds, irrigation, fire protection,
recreation or water supply;

(k) Fish and wildlife habitat and recreation lands.
Wetlands, £fish and wildlife habitat, and areas managed primarily
fo¥ fish and wildlife oY recreatiom; or 7
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(1) Combined uses. Any appropriate combination of land _
uses where one land use is designated as the primary land use and
one or more cther land uses are designated as secondary land
uses. . o _

7.2 Criteria for Approving Alternative Postmining Use of
Land. .=—— -~ ' - o '

{(a) Changing from one land use category before mining to
another categery after mining constitutes an alternative
postmining land use. An alternative pestmining land use may be e
approved by the Director after consultaticn with the landowner or T
the land managsment agency having jurisdicticn over state or '
federal lands if the following criteria are met:

(1) There ig a reascnable likelihocd for achievemsnt
of the proposed use; o

{2} The use does not present any actual or prcbable ..
hazard to the public health or safety or threat of water ' -
diminution or pollution; and ’

(3) The proposed postmining use is not:
(A) Impractical or unreasonable;

(B} Inccnsistent with applicable land use
pelicies or plans;

_ (C}) Going tec invelve unreasonable delays in
implementaticn; or ' ' .

(D) In violation of any applicable law.
{b) A change in pestmining land use during mining shall be

done In accordance with paragraph (a) of this subsection and in
accordance with subsection 3.28 of these regulations.
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28-2-8. Figh and Wildlife Considerations.

8.1 ©Protection of Fish, Wildlife and Related Envirodimental
Values. : T T ‘ B

(a) The operator shall, tc the extent possible using the
best technology currently available, minimize disturbarices and
adversé ilmpacts on fish, wildlife, and related envircnmental
values ‘and shall achieve enhancement cof such resources where :

practicable. . . : - S

(b) No surface mining activity shall be conducted which is
likely to jecopardize the continued existence of endangered or
threatened species or which are likely to result in the
destruction or adverse modification of desgsignated critical
habitats of such species in viclation of the Endangered Species
Act (16 U.8.C. 1531 &t seg.). The operator shall promptly report
to the Director any State or Federally listed endangered or
threatened species within the permit area of which the operator
becomes aware. Upcon notification, the Director shall consult
with appropriate State and Federal fish and wildlife agencies
and, after consultaticn, shall identify whether, and under what
conditicns, the operator may proceed. :

(¢) No surface mining activity shall be conducted in a
manner which would result in the unlawful taking of a bald or
golden eagle, its mest, or any of its eggs. The operator shall
promptly report to the Director any golden or bald eagle nest
within the permit area of which the operator becomes aware. Upeon - B
notification, the Director shall consult with the U. 8. Fish and
Wildlife Service and also, where appropriate, the State fish and e
wildlife agency and, after consultation, shall identify whether, ' o
and under what conditions the operateor may proceed.

(d) Nothing in this chapter shall authorize the taking of
an endangered or threatened species or a bald or golden eagle,
its nest, or any of its eggs in wviolation, of the Endangered : -
Species Act of 13972, as amended, 1€ U.S.C. 1531 et s2g., or the
Bald Eagle Protectiocn Act, as amended, 16 U.S.C. 668 =t seq.

(e) Each operater shall, to the extent possible using the
best technology currently available:

(1) Ensure that electric power lines and other

transmission facilities used for, or incidental to, surface
mining activities on the permit area are designed and constructed .
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to minimize electrocuticn hazards toe raptors, except where the
Director determines that such requirements are uUnnecessary;

{2) Locate.and cperate haul and access rcads so as to
avoid or minimize impacts on important fish and wildlife species
or ‘other species protected by State or Feaeral law

(3) Design fences,‘overland conveyors, and cother
potential barriers to permit passage for .large mammals, except
where the Director determines that such reguifements are
unnecessary; and

{4) Fence, . cover, or use other appropriate methods to
exclude wildlife from ponds which contain hazardous
concentrations of toxic-forming materials.

8.2 Habitat Development:

{a) The operator shall avoid disturbances to, enhance where
practicable, restcre, or replace, wetlands, and riparian
vegetation along rivers and streams and bordering ponds and
lakes. _Surface mining activities shall aveid disturbances to,
enhance where practicable, or restore habitats of unusually high
value for fish and wildlife. . R,

(b} Where fish and wildlife habitat is teo be a postmining
land use, the plant species to be used on reclaimed areas shall .
be selected on the basis of the following criteria:

(1) Their proven nutritional value for fish or
wildlife. - e A o o T

(2) Their use as cover for . .fish or wildlife.

{3} Their ability to support and enhance fish or
wildlife habitat after the release of performance bonds. The
selected plants shall be grouped and distributed in .a manner
which optimizes edge effect, cover, "and other benefits to fish
and wildlife. o —e T T L= .-

{c) Where cropland is to be the postmining land use, and
where appropriate for wildlife and crop-management ‘practices, the
operator shall intersperse the fields with trees, hedges, or -
fence rows throughout the harvested area to break up large blocks
of monocculture and to diversify habltat types for birds and other
animals. — , . .
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(d} Where residential, public service, or industrial uses .
are to . be the postmining land use, and where consgistent with the T
approved postmining land use, the operator sghall intersperse
reclaimed lands with greenbelts utilizing species of grass,
shrubs, and trees useful as focd and cover for wildlife.
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38-2-5.. . Revegetation.
$.1. General Reguirements.

() Each surface mine operator shall establish on all
raegraded areas and all other disturbed areas a diverss, effective . -
and permansnt vegetative cover of the same seascnal variety .
native to the area of disturbed land, or introduced species that
are compatible with the approved pestmining land use.

{b}) The estaklished vegetative cover shall ke capable of
stabilizing the secil from erosion.

{c) The established vegetative cover shall be capable of
regeneration and plant succession.

(d) Revegetation efforts will be kept concurrent with the
mining operaticn as mining and backfilling progresses and shall
be carried ocut in a wmanner that enccurages z prompt vegetative
cover and rapid recovery of preductivity levels compatible with
the aprrroved postmining land use. —-

{e)] A temporary vegetative cover shall be established as
contemporanecously as practicable with backfilling and grading
until a permanent vegetative cover can be established. At a
minimum, a temporary or permanent vegetative cover shall be
established by the end of the first growing season and a
permanent vegetative cover shall be established by the end of the
second growing. season.

©.2. Revegetation Plan. A complete revegetation plan shall
be made a part of each permit application. The revegetation plan oo
shall be developed in a manner which is compatible with the
focllowihg reguirements:

(a) Plant species and seed mixtures that will give a gquick, T
permanent vegetative cover and enrich the soil will be given
priority. Plant 'species and seed mixtures shall be considered of
the same seasonal variety when they consist of a mixture of
species, ¢f egqual or superior utility as compared with the
seasonal utility of naturally-occurring vegetatiocn. 2ll
revegetation mixtures must include at least one herbacecus legume
species. . ) o '

(»} All species shall be compatible with the plant and

animal species of the region and the approved post mining land - -
use. o : - - i .
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(¢} All species shall comply with State and Federal seed,
poilsonous and noxious plant, and 1ntfoduced soec;es, laws and

rules and regulatioms, e e

(d) "If both the. premining and postmining land uses are
cropland, planting of the crops normally grown will meet the
requirements of paragtriph (a) oI this subsectﬂon

{e) The revegetation plan shall contain a statement
asserting that rills and gullles whlch form in areas that have
been regraded and tODSDlled and which disrupt the approved
postmining land use, lnterfere with the reestablishment of the
vegetation cover, or cause or contribute to a viclation of
applicable water gquality standards will be filled, regraded,
stabilized, topsoiled, and reseeded or replanted. S

{£)" The revegetation plan shall specify that the operator
will rapidly establlsh temporary vegetation cover on.disturbed
and regraded areas around sediment contrel structures, haulage
ways, stockplles storage areas, and cther dréas Whe*e excessive
erosion is likely to coccur, Immediate seading of approved
annuals and biennials on such areas shall be considered as a

means for achieving temporXary vegetative cover only.

{g) A planting plan shall be made a part cf the
revegetation plan and shall contain ! the followang

(1) A prediction of the minescil character based on
overburden analyesis, soil analysis, and other available
information; ' - o

{2) The propcsed treatment to neutralize acidity;

(32} The method cof mechanical seed ked preparation;

{4) The application rates and analysis of
fertilization; : : : e ,

(8) The application rates and types of mulch;

{6) The application rates and species of perennial

vegetation including herbaceous and woody plants in accordance
with the Handbook or other appropriate sources;

(7) The areas to be planted or seeded to trees and
shrubs; ' o
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(8) The land use objective; and
(9) A maintenance schedule.

(h} Alternative species cf trees, shrubs, grasses, legumes,
or vines may bes substituted for native species 1if approved by the
Director. TUse of subs*1tute species may be approved cn the basis
of the -following:

(1)  The species are compatible with the plant and

animal species of the region and are necessary to and comnatlble
with achieving the approved peostmining land use; and

{(2) The species meet the regquirements of applicable
State and Federal seed, polisonous and ncxious plant, or
introduced species laws and regulations.

(i) The vegetaticn plan shall contain a plan for scil
treatment and amendments which meet the folleowing minimum
standards:

(1} 600 lbs/ac of 10-20-10 or 10-20-20 fertilizer.
Zlternative rates and fertilizer analysis based on soll analysis
performed by a gualified soils laboratory may be substituted. -

(2) Lime shall be regquired where scil pH is less than
5.5. Lime rates shall be such that a uniform scil pH of 6.0 will
be achieved. , ,

{3) Mulch Specifications: Mulch shall be used on all
disturbed areas. Approved materials and minimum rates to be
appllea are as follows:

Material’ . ... .Rate/Acre

Straw or hay 1 1/2-2 tons materials may be
anchored with asphalt emulsion
or cother technigues approved by
the Director.

Wood FPiber or
Woocd Cellulose 1,000 1lbs.

Shredded Bark 50 cubic vards
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Adhesives or tackifiers may be used with wood fiber or wood
cellulese at the rates indicated in the following table:

Minimum Rate/Acre for Wood Fiber or Wood Cellulosse

Material . . " Rate/Acrs

Genagua 743 L 25 gallons - 500 lbs.

Curascl AR or HA , 25 gallons _ _ __ 500 lbs.

Aerospray 70 ) - 25 gallons 500 1lbs.
(3} . In implementing the revegetation plan, the operator

shall take into consideration the character of the minesoil.
Factors to be considered are the following:

() Fertility;

(2} Stoniness;

{3) Texture;

(4} Steepness of slope;

(5) Standard field and laboratory ove*burden analysis;
and o ' T

{6} Premining overburderi analysis. -

{k} Minesolls which have a demonstrated history of acidity
or other chemical parameters which may limit vegetative success
shall be analyzed by a qualified soils laboratory. The results
of such analysis shall be made a part of the final planting plan.

2.3. Standards for Evaluating Vegetative Cover.

(a) The planting plan may be amended or medified prior to
implementation to reflect the results of analyses of mine soils
and to make minor adjustments to application rates and gpecies
composition. Any amendments or modifications which re-;ect majoxr
changes in seeding or planting rates and spec1es composition
shall be. submitted as a permit revision.

() Final Planting Report. A final planting plan report

shall be submitted to the Director within sixty (60) days after
Phase 1 bond reducticns. The report shall contain the actual -
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acreage planted, application rates of soll amendments, seed and
seedlings mixtures and rates. Where tree plantings are a part of
the revegetation plan, the repert may reflect only grasses and .
legumes with a subseguent and separate report to be filed after
the tree plantlngs are completed during the appropriate planting

seascn.,

(¢} Time for Inspectiocn. Prior to the recognized spring
and  fall planting sedsons, the cperator shall review all areas
which were seeded and/or planted during previous planting
seascons. The operator shall then cause those areas deficient in
vegetative cover to be retreated (graded, seeded, planted,
mulched, limed, etc.) tc establish the regquired level of
vegetaticn sugcess.

{d) Not less than two (2) vears following the last date of
augmented seeding, the Director shall cenduct a vegetative :
inspection to determine that applicable standards for vegetative
success have been met. . In evaluatlnc vegetative success, the
DireCtor shall use a statistically valid sampling technlaue with
a ninety (80) percent statistical confidence interval from the
Handbook. An inspection report shall be filed for each
inspection and when the standard is met, the Director shall
execute a Phase II bond release.

(e) After five (5) growing seasons following the last
augmented seeding, planting, fertilization, revegetation, or
other work, the cperator may reguest a final inspection and final

bond Yelease - Upon rsceipt of such request ‘the Director shall
conduct a final vegetative evaluation using approved,
statﬂsblcally valid sampling technigues. A final report shall be
filed and if fhe applicable standards have been met, the Director
shall release the remainder of the bond. Ground cover, .
production, or stocking shall be censidered equal to the approved
success. standard when they are not less than 90 (ninety) percent
of the success standard.

(£) Where the post mining land use requires legumes and
perennial grasses, the operator shall achieve at least & ninety
(20) percent ground cover and a productivity level as set forth
in the Handbook during any two vyears of the responsibility period
except for the first vear. Substandard areas shall not exceed
one-fourth (1/4) acre in size nor total more than ten (10)
percent of the arsa seeded. Exceptions to this standard may be
authorized by the Director based on the following:
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- {1) For areas to be develcped for industrial or
residential use less than twe (2) years after regrading is
completed, the ground cover of living plants shaTW not be less
than required to control erosion. —— o

{(2) For areas to ke used for cropland, the success of
crop production from the wmined area shall be sgqual te or greatexr
than that of the approved standard for the crop being grown over
last two (2) consecutive growing seasons of the five growing
season liability period.  The appllcable five growing season
period of responsibility for revegetation shall commence at the
date of initial planting of the ¢rop being grown.

{g) ©Cn areas to be developed for forestland and/or wildlife
use, guccess of vegetation shall be determined on the basis of
tree and shrub survival and ground cover. Minimum standards for
woody plants shall be seventy percent (70%) ground cover of
legumes and perennial grasses, and four hundred fifty (430} trees
(including veolunteer tree Species) and/or planted shrubs per acre
for the growing season of the last vear of the responSLblllty
period. B

Substandard areas shall not exceed one-fourth (1/4} acre in
gize nor . total more than twenty percent {(20%) of the area seeded
or planted.. Provided, that where a wildlife planting plan has
been approved by a professional wildlife biclogist and proposes a
stocking rate.of less than four hundred fifty (450) trees or
shrubs per acre the standard for grasses and legumes shall meet
those standards contained in paragraph (f) of this Subsection.
At the time of final bond release, at least eighty (B0) percent
of all trees and shrubs used to determine revegetation-success
must have been in place for at least sixty {60) percent cf the
applicable minimum period of respensibility. Trees and shrubs
counted in determining such success shall be healthy and shall
have been in place for not less than two (2) growing seasons.

(h) Forest resource ceongervation standards for commercial
reforestation operaticns are as follows:

(1) The area shall have a minimum stocking of six
hundred (600) trees per acre;

{2) A minimum of seventy-£five percent {(78%; of
countable trees shall be commercial tree specmes as reflected in
the approved planting plan;
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(3) A request for bond release shall be approved by
the Director if the tree survival is equal to or greater than
four hundred fifty (450) trees per acre and there is seventy
percent (70%) herbaceous cover during the growing season of the S
last year of the respeonsibility period; and ' : : o

(4) At the time of final bond release, at least eighty
(80) percent of all trees and shrubs used tc determine
revegetation success must have been in place for at least sixty
(60) percent of the applicable minimum period of responsibility.
Trees and shrubs counted in determining such success shall be
healthy and shall have been in place for nct less than two (2)

growing seasons.
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38~-2-10 Prime Farmlands.
10.1. Identification of Prime Farmlands

(a) Each permit application shall include the results of a
reconnaligsance inspec;ion to determine whether or not all or part
of the permit area is prime farmland. All or any part of a -
proposed permit area may be des;gpaged by the Director as prime
farmland on the basis of a reconnaissance inspection, scil —-
surveys, and other reguired information submitted as part of a S
permit application. For the purposes of this Section, said
surveys shall mean surveys developed in accordance with standards
of the National Cocperative Soil Survey which includes the
procedures set forth in the U. 8. Department of Agriculture
Handbook 436 (Soil Taxonomy) and 18 (Soil Survey).

{b} The reguirements for said surveys may be waived by the
Director if the applicant can demonstrate that a basis exists for
making a negative determinaticon of prime farmland.

10.2. Negative Determination of Prime Farmland.

(a) Land within the proposed permit area shall not be
considered as prime farmland where the applicant can demenstrate .
cne or more of the following situations:

(1} No land within the proposed permit boundaries have
been historically used for cropland. For purposes of prime
farmland determinations, historically used for cropland means:

(A} Lands that have been used for cropland for
any five (S) years or more out of the ten (10) vears immediately
DreCed_ng the acguisition, including purchase, lease, cr opticn,
of the land for the purpose of conducting cr allowing through
resale, lease or option the conduct of surface coal wmining and
reclamation operations;

(B) Lands that the Director determines, on the
basis of additional cropland history c¢f the surrounding lands and
the lands under consideraticon, that the permit area is clearly
cropland but falls outside the specific five (3) years in ten , -.
(10) ¢riterion, in which case the regulaticns for prime farmland
may be applied to include more years te creopland history only to
increase the prime farmland acreage to be preserved; or

{C) Lands that would likely have been used zas
cropland for any five (5) out of the last ten (10) vears,
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immediately preceding such acguisition but for the same fact of
ownership or control of the Tana unrsLasea to the product*vmty of
the land. ' T T e T

- (2} The slope of all land thhln the De*mls area is
ten percent (10%).or greater; o - -

(1) Cther factoxrs exist, such as a very rocky surface,

or the land is frequently f£looded durlng the spring or fall

season more coften than ohce in . two {2} vears, which cleaVly

places all land within the area outside the purv1ew of prlme
farmliand; or T _ o TET LTRSS v :

{(4) A written determination based on soil surveys and
other scientific findings made by a qualified person other than
the applicant that land within the proposed mining area does not
meet the requirements for prime farmlands. The soil survey shall
e of the detail used by the U. 5. Scil Conservation Service for
cperaticonal conservation plannlng and shall contain at a minimum
a description of soil mapplng units, pH 'soll horizon depths and
soll densities. N B

10.3. Plan for Restoration of Prime Farmland.

{a) The applicant shall propose a plan for the mining and
restoration of any prime farmland within the proposed permit
area. -This plan shall be made a part of the permit &pplication
and shall be the basis for determining tHe technological
capability ©f the apullcant to restore prlme farmlands The plan
shall include: - oo : : ..

(1) A soil survey of the original undisturbed soil
profile showing the depth and thickness of each of the soil
horizons that collectively constitute the root zone.. The soil
survey shall be of the detail used by the U. . Soil Censervation
Service f£o¥ operational conservation plan;ihg and shall contain, _
at a minimum, a description of soil mapping units, pE, soil
dengitfy, and the depth and thickness of éach s06il horizon;

(2} The proposed types of eguipment and methedology to
be used for removal, storage, and replacement of the soil in .
accordance with subsection 10.4 of this Section;

(3} The location of areas to be used for the separate
stockpiling ¢f the soil horlzons and glans ;ov soil stab lization

before radistribution: . ) T
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(4) The use of topscil substitutes may be approved by
the Director on the basgis of scientific infeormaticon provided by
the applicant that the substitute material i1s suilitable for the
proeposed postmining land use. Such information ghall be made a
part of the permit application;

(5) Plans for seeding and/cr planting the regraded
area and the cconservation practices proposed te contrel erosion
and sedimentation during the flrst twelve (1Z) months after .
regrading is completed; ' —

{6} Bcilentific data from comparabkle areas that
demonstrate that the applicant will achieve, within a reasonable
period . of twme,'ecuwvalent or higher levels of yler after mining
as existed before mining; and

(7) Infermation regarding productivity prior to
mining, including the average vield of food, fiber, forage or
wood products obtained under a high level of management.

10.4. BSpecial Regulirements.

(a) For all proposed mining operations on prime farmlands,
the applicant shall meet the following special requirements:

{1) All soil horizons to be used in the reconstructicon
of the scil shall be remcved and stockpiled before drilling,
blasting, cor mining. Where removal of soil horizons result in
erosion that may cause ailr and water pollution, the application
shall specdify methods or treatment tc control erosicn of exposed
overburden Thne application shall describe procedures to be used’
to: ’ | o

(&) Remove separately the entire A horizon or
other suitable soil materials which will be used to create a
final soil having a greater productive capacity than that which
existed prior to mining. Such operations will be carried out in
a manngr that prevents mixing or contamination with other
material before replacement;

(B} Remove separately the B horizon of the
natural soil or a combination of B horizen and underlyving C
horizon or cther suitable soil material that will create a
reconstructed root zone cof greater productive capacity than that
which existed prior to mining. Such operations shall be carried
cut in a manner that prevents mixing or CO“;amlnathP with cother

material; and
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{(C) Remove separately the underlying C horizens
or other strata, or a combination of such horizons or other
strata tc be used instead of the B horizon that are of greater
thickness and that can be shown to be more favorable for plant
growth than the B horizon, and that when replaced will create in-

the reconstructed soil a final root zone of greatev depth and
guality teo that which existed in the natural 5011

(b) f stockpiling of scil horizons is necessary, the A
horizon and B horizon shall be stored. separately from each other.
The stockpiles shall be sited within the permit area at a
suitable location where they will not be disturbed or exposed to
excessive erosion by water or wind before the stockpiled horizons
can be redistributed on the regraded surface. Stockpiles in
rlace for meore than thirty (3C) days shall be protected from
erosion. . _ T T

{c} Scil Replacement,

(1) 8Seil reccrstruction specifications established by
the U. 8. Soil Conservation Service shall be based upcn the
standards cf the National Cooperative Soll Survey and shall
include, as a minimum, physical and chemical characteristics of
reconstructed soils and sdil descriptions containing soil-horizon
depths, soil densities, soil pH, and other specifications such
that constructed soils will have the capability cf achieving
ievels of yield egqual to, or higher than, those of nonmined prime
farmland in the surrcunding area. . B :

(2) The minimum depth of soil and substitute soil
material to be reconstructed shall be forty-eight (48) inches, ox
a .lesser depth equal to the depth to a subsurface horizon in the
natural soill that inhibits or. prevents reot penetration, or a
greater depth if determined necessary to restore the original
soll productivity capac1ty Sofl horizons shall be considered as
inhibiting or p*eventlng root penetration if their physical or

chemical properties or water-supplying capaC1t1es cauge them to
restrict or prevent penetration by roots of plants common te . the
vicinity of the permit area and if these properties or capacities
have little or no beneficial effect .on scil productive capacity.

(3} The operator shall replace and regrade the soil
horlzons or other yoot-zone. maberlal with proper compaction and
uniform depth.

(4) The operator shall replace the B horizon, C
horizon, or other approved substitute material tc the tnﬁckness
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needed to meet the reguirements of subparagraph (2) of paragraph
{(c) cf this subsection.

(5} The coperator shall replace the topsoil or other
approved substitute materials as the final surface soil laver.
This surface soil laver shall egual or exceed the thickness of
the original surface soll layer, as determined by the soil
survey.

{d} Apply nutrients and scil amendments as needed to
establish guick wvegetative growth.

{e) In those areas whers the B or C horizons were not
removed but may have been ceompacted or otherwise damaged during
the mining operation, the operator shall engage in deep tilling o :
or cther appropriate means to restore premining capabilities.

10.5. Revegetaticn. Each person whoe conducts surface coal
mining and reclamation cperations on prime farmland shall meet
the following revegetation reguirements during reclamation:

{a} Following soil replacement, the cperator shall
establish a vegetative cover of the type and in the manner set
forth in the appreoved permit. Seeding and/or planting shall be
accomplished during the next period for favorable planting
conditicons. Suitable mulch and other soil stabilizing practices
shall be used on all areas; and

(b)  Within the time pericd specified in the permit, but not o
more than ten (10) years after completion of backfilling and ’
rough grading, any portion of the permit ‘area which is prime
farmland must be used for crops. The crops may be grown in
retation with hay or pasture crops. The Director may approve the
use of perennial plants for hay where this is a common long term
use of prime farmland soils in the surrounding area.

10.6 Revegetation and Restoraticn of Soil Productivity.

(a) Following prime farmland scil replacement, the soil
surface shall be stabilized with a vegetative cover or cother .
means that effectively controls soil loss by wind and water .
erosiocn. - .

(b} Prime farmland soil productivity shall be restored in
accordance with the following provisions:
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(1) Measurement of scil productivity shall be
initiated within ten (rO) yvears after completion cof soil
replacement. - - - '

(2) Soil productivity shall be measured on a
representative sample or on all of the mined and reclaimed prime
farmland area using the reference crdp determined under paragraph
(b) {6) of this subsection. A statistically valid sampling
technicue at a ninety (90) percent or greater statisfical
confidence level shall be used as set forth in the Handbook and
in consultation with the U. S. Soil Conservation Service.

(3) The measurement period for determining average
annual crop productlon (yvield) shall be a minimum of three (3]
crop years prior to release of the performance bond

{4) The level of management applied during(the
measurement pericd shall be the same as the level ¢f management
used on neonmined prime farmland in the surrounding area.

(5) Restoration of soil productivity shall be
considered achieved when the average yield during the measurement
period eguals or exceeds the average_yleld of the reference crop
established for the same period for nonfdined séils &f the same or
similar texture or slope phase ¢f. the scll series in the
surrounding area under equivalent management practlces

(6} The reference crop on which restoration of soil
productivity is proven shall be selected from the crops most
commonly produced on the surrslinding prlme farmland. Where row
crops are the domlnant crops grown ©n prime _armland in the area,
the row crop reguiring the greatest rootlng depth shall be chosen
as one of the reference Crops.. T

(7) Reference cxop ylelds for a glven crop season are
to be determined from: -

(A) The current vield records of representative
local farms in the surrounding area, with concurrence by the U.
S. Soil Conservation Service; or o

: (B) The average county vields resccgnized by the
U. 8. Department of Agriculture, which have been adjusted by the
U. §. Soil Conservation Service for lq;al yield variation within
the county that is associated with diffexrences between nonmined
prime farmland 5011 and a‘r other sozls that produce the

reference crop. s mEeoE— -
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_ {(8) Under either procedure in paragraph (b) (7) of this
subsection, the average reference crop vield may be adjusted,
with the concurrence of the U. 8. 8So0il Conservation Service, for:

(A) Disease, pest, and weather-induced seasonal
variations; or o :
{B) Differences in specific management Dractvces

- where the overall management nractlces cf the crops being
compared are egquivalent,
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3g-2-11 Insurance arid Bending.
11.1 Insurarice. -

{a) The applicant shall provide liability insurance for
each surface mining and reclamation operation and maintain such
insurance throughout the life cf the permit or any renewal
therecof, and the liability pericd necessary to complete all
reclamation cperations, in the feollowing minimum amounts for each
surface mining and reclamation operaticn:

(1) For boally injury $3OO 000 for each occurrence and
$500,000 aggregate. - ]

(2) For property damags $300,000 for each occcurrence
and $500,000 aggregate with no exclu51ons for blasting,
landslides, or water loss.

(b} A statement shall be affixed to each certificate of
insurance affirming that the insurer will promptly notify the
Director of any sSubstantive change in policy including
cancellations, termination, or failure to renew.

(¢) Insurance coverage for blasting damage may be
terminated pricr to final bond release but not before blasting
activities have ceased provided that the full amount of liability
coverage shall continue as reguired by the Act and these
regulaticns. -

11.2 General Reguirements For All Bonds.

{a) Prior tec issuance of a permit and prior to initiation
of surfacde mining cperations, the ¢perator shall provide a bond
in accordance with Sections 11 and 12 ¢f the Act and in
accordance with this section.

(b} All performance bonds shall provide a mechanism for a
bank or surety company to glve prompt notice te the Director and
the permittee of any action filed alleging the insclvency or
bankrupucy of the surety companv, the bank, or the permlttee, or
aLFegwnc any violations which would result in suspension or
revocation of the surety's 11cense or bank's cha*tev te deo
business. — :

(c) Upon incapacity of the bank or surety company bv reason
of bankrubucy, insclvency, or suspension or revecation of a
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charter or license, the permittes shall be deemed to be without
bond coverage and shall promptly notify the Director.

(d) The Director shall issue a notice of viclation against
any operator who is without bond coverage. The notice of
viclation shall specify a period of time tc replace bond coverage
not to exceed fifteen (15) days. During this period the Director
shall conduct weekly inspections to ensure continuing compliance
with permit requirements, these regu‘atlons and the act. Such
notice of violation, if abated within the specified time period,
shall not be counted as a notice of violation for purposes of
civil or criminal penalties determining a "pattern of wviolations”
and need not be repcrted as a past vielation in subseguent permit
applications. If such a notice of viclation is not abated in
accordance with the specified time period, a cessation order
shall be issued, at which time the cperator shall initiate and
complete as contemporanecusly as p0551b1e total reclamation of
all disturbed areas. Mining operations shall not resume until
the Director has determined that an acceptable bond has been
posted. }

(e} TFor bonds and permits which are to be transferred,
assigned cor scld under the provisions of subsection 3.25 of these
regulaticns and which have significant long-term environmental
liabilities the Director may require a showing that either the
bond is sufficient to cover the liability or that the assignee
has the financial resources and capabll1ty to assume. ;he

liability.
11.3 Bond Instruments.

{a) "Surety bonds shall be subject to the foWlow1ng
conditions: ) -

(1) A surety bond shall be executed by the operator
and a corporate surety licensed to do business in the State of
West Virginia and approved by the Director.

{2) Surety bkeonds shall be noncancelable during their
term except that surety bond coverage may be adjusted in

accordance with the prov1s1ons of subsectlon 12.3 of ~these
regulations. _ - L

(b) Collateral bonds will be negotiable and guarantesd and
subject to the following conditions:

{1) The £drm o6 the collateral bond sghall _be:
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(&) Bonds of the United States cr its
pOSsessions;

(B) Full faith and credit general cbkbligation
bonds of the State of West Virginia, or other states, and any
county, district municipality cf the state of West Virginia orxr
other states;

(C) Certificate of deposit;
(D) Cash;

(B) Real property posted as a cecllateral bond
shall meet the following conditions:

{i) The applicant shall grant the Division
cf Environmental Protection a first mortgage, first deed of '
trust, or perfected first-lien security interest in real property
with a right to sell or otherwise dispose ¢f the property in the
event of forfeiture;

(i1} In crder for the Director to evaluate
the adeguacy of the real propertcy cffered to satisfy collateral
reguirements, the applicant shall submit a schedule of the real
property which shall be mortgaged or pledged to secure the
cbligations under the indemnity agreement. The list shall ]
include: (1) A description of the property; {(2) The fair market
value as determined by an independent appraisal conducted by a
certified appraiser; and (3} Proof of posséssion and title to
the real property; and - - : -

(iii} The property may include land which is
part of the permit area; however, land pledged as collateral for
a bond under this section shall not be disturbed under any permit
while it is serving as security.

(F) Whole 1ife insurance policies posted as a
collatéral bond shall meet the following conditions:

(1} The corporaticn, partnership, or scle
proprietorship applying for the permit shall own the said policy;

(ii) The Director shall cbtain possessicn of
and keep in custody all pclicies assigned by the applicant, until
autheorized for relezase or replacement;
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{(iii) The Director shall, at a minimum,
value this ccllateral at net cash surrender value s8¢ as Lo snsure
that such policies, less all penalties and administrative
expenses incurred at the time of redemption, shall egual or
exceed the amcunts of the bond reguired tc be posted;

(iv) The net cash surrender value of the
whole life insurance policy shall not exceed $300,000.00;

{v] The Director shall accept only whole life
policies which are not interest sensitive and have a guaranueed
rate of_interest; : -

(vi} The Dilrector shall regquire that whole
life policies be assigned to the Division of Environmental
Protection, in wrltlng, and reflect this assignment upon the
books of the company issuing such pelicies and be recorded by the

applicant as reguired by the Dlrector'

(vii) Upon and during the assignment, such
policies shall bear no liens, loans or encumbrances, and none -
shall become effective without the prior written consent of the
Directeor, with the exception of allowing future dividends
distributed to such policies to offset annual premiums, so long
as the net cash surrender value meets ox exceeds the amounts of
the beond reguired; and L

{viii) The Director .shall only accept those
policies issued by companies licensed to conduct business in the
State of West Virginia. Furthermore, such companies shall be
member insurers of the West Virginia Life and Esalth Insurance
Guaranty Association and have an independent financial rating by
A. M. Best Company of A+ (Suoerlor)tfaaafby Moody's Investor
Servicé, or the equivalent. T - : -

(G} Letters of credit shall be subject tD the
following conditions:

(i} The letter may only be issued by a bank
organized or. authorlzed to do buszness 1n the State of West

Vﬂrglnla,, T LT s
{ii) Letters of credit shall be irrevocable
during their terms. The Director may approve the use cf latters
of credit as security in accordance with a sc¢hedule approved with
the permit. Any bank issuing a letter of credit for the purposes
cf this paragraph shall notify the Director in writing at least
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ninety (90) days prior to the maturity date of such letter of
credit or the expiration of the letter of credit agreemen
Letters of credit utilized as securities in areas requiring
continuous bond coverage shall be foerfeited and collected by the
Office .of Attorney General, if not replaced by other suitable
bond or letter of credit at least thirty (30) days before the
expiration date cf the letter of credit agreement;

(iii) The letter must be payable to the
Division of Environmental Protection in part or in full upon .
demand and receipt from the Director of a ncotice of forfeiture; : B}

{iv) The Director shall noct accept a letter o
of credit in excess of ten percent (10%) of the bank's capital
surplus account as shown on a balance sheet certified by a
certified public acccuntant;

{v) The Director shall not accept letters of
credit from a bank for any perscon, on all permits held by that
person, in excess of three times the company's maximum single
obligation as provided by State law;

{vi) The Directecr shall provide in the
indemnity agreément that the amcunt shall be confessed to
Jjudement upon forfeiture; and

(vii) The bond shall provide that:

(I) The bank will give prompt notice to
the permittee and the Director cof any nctice received or action
filed alleging the insolvency or bankruptcy of the bank, or
alleging any violations of regulatory reguirements which could
result In suspension or revocation of the bank's charter of
license to do business;

(IT) In the event the kbank becomes :
unable t£o fulfill its obligaticns under the letter of credit for D
any reason, notice shall be given immediztely to the permittee B
and the Director; and

(III) Upcn the incapacity of a bank by
reason ©f bankruptcy, insclwvency cr suspension or revocation of
its charter cor license, the permittee shall be deemed to be o
without bond coverage in violation cf Section 11 and/or Section o
12 of the Act. The Director shall issue a notice of wviclation
against anyv permitiee who is without bond coverage. The notice
shall specify a reasonable pericd te replace bond coverage, not
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to exceed ninety {80) days. During this period the Director
shall conduct weekly inspections to ensure continuing compliance
with other permit regquirements, the regulatory program and the
Code cf West Virginia. .Such notice of viclation, if abated
within the period allowed, shall not be counted as a notice o
violation for puUrposes of determwnlng a "pattern of wiliful
violations" and need not be reported as a past viclation in
permit applications. If such a notice cof vioclation is not abated
in accordance with the schedule, z cessaticon order shall be
issued, at which time the operator shall begin and complete, as
contemporaneously as possible, total reclamation of the area.

h

(viii) Persons with an interest in letters of
credit posted as a bond, and who desire notification of actions
pursuant tc the bkend, shall request the notification in writing
to the Director at the time collateral is offerad.

(2) The Director shall obtain possession of and keep
in custody all collateral deposited by the applicant, until
authorized for release &¥ replacement;

{3) The Directer shall require that cexrtificates of
deposit be assigned to the Division of Environmental Protection,

in writing, and reflect this ass;gnment upon the books of the
bank issuing such certificates;

_ (4} The Directer shall not accept an individual
certificate for a dénomination in excess of maximum insursble
amount as determined by F.D.I.C.;

~{5) _ The Director shall regquire the banks issuing these
certificates to waive all rights of seteff cr liens whlch it has
or might have againgt those certlflcates,é

(6) The Director shall only accept certificates of
deposit in a bank in this State;

(7} Persons.with an interest in collateral posted as a
bond, and who desire notification of actions pursuant to the
bond, shall regquest the notificdticn in wrltlng to the Director
at the time colliateral is cffered; ‘

. {(8) The estimated bond value cf all collateral posted
as bond assurance under this paragraph shall be subiject to a
margin which is a ratio of bond value toc market value as
determined by the Director. This margin shall reflect legal and
liquidation fees, as well as value depre01atwon, ma*kehan¢llty
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and fluctuations which might affect the net cash available to the -
Director for performing reclamation. The bond value of . .
collateral may be evaluated at any time, but shall be evaluated

as part of permit renewal and if necessary the bond value

increased or decreased. In no case shall the market value be

less than the required bond value; and

(2) For those permits issued pricr te January 1, 1993,
which have cecllateral bonds cother than these specified in this
paragraph, such bond may remain in effect unless they are
determined by the Director to be insufficient or otherwise
invalid. ) N T ' '

(c) Escrow Bonding.

(1) The Director may autherize the operator to
supplement a konding program through the establishment of an
escrow account depcsited in one or more federally insured
accounts payable on demand cnly to the Director or deposited with
the Director directly. Ceontributions to the account may be based
cn acres affected or tons of cocal precduced or any other rate
approved by the Director. In all cases, the total bond including
the escrow amount, as determined by the Director in the bonding
schecdule, shall not be less than the amount reguired under
Sections 11 and 12 of the Act. '

(2) Escrow funds depcsited in federally insured
accounts shall ncot exceed the maximum insured amount under
applicable Federal insurance programs such as by F.D.I.C.

(3) Interest paid on an escrow. account ghall be
retained in the escrow account and applied to the bond value of
the escrow account unless the Director has approved that the
interest be paid to the operator. 1In order to gqualify for o R
interest payment, the operator shall reguest such action in
writing during the permit application prccess.

(4) Certificates of deposit may be substituted for
esCcrow accounts ureon approval of the Director.

(d) Self-Bonding.

: (1} Definitions. For the purposes of this subsection
only:

(&) Current assets means cash or cother assets or -
resources which are reasonably expected to be converted to cash




Title 38 , S e e
CSR 2 .
Section 11

or sold or consumed within cne (1) year or within the normal
ocperating cycle of the business. I -

(B} Current liabilities means obligations which
are reasonably expec;ed o be paid or llauldated within one (1)

year or within the normal operatlng cycle of the bhs ness.

(C) Fixed assets Means plants and equlpment but
does not include land or coal in place.

(D} Liabilities means obligations to transfer
assets oxr provide services tc other entities in the J’uw;re as a
result cf past transactions. S .

(E} Nét worth means total assets minus total
liabilities and is equivalent to owners equity.

(F) Parent corporation means corperation which
owns or conktrels the applicant.

(@) Tangible net worth means net worth minus
intangibles such as goodwill and rights to patents or royalties.

{2) The Director may accept a self-bond from an
aon*icant for a permit if all of ¢t the”follownﬁa condltmons are met

(A} The abplicant designates a suitable agent to
receive.service of process in the state where the proposed
surface coal mining cperation is to be conducted.

(B) The applicant has been in continuous
operation as a business entity for a period of not less than Ffive
(5} years. ‘Continucus coperation shall mean that business was
conducted over a pericd of five (5) years lmmedﬂately preceding
the time of application. L

(1} The Director may allow a joint venture
or syndicate with less than five (5) years of continuous
operation to gqualify under this reqguirement, if each member of
the joint venture or syndicate has been in continucus operation
for at least five (5} years 1mmed1ately preceding the fime of
appllcatlon

{ii) When calculating the period of
continuous operation, the Director may exclude past periods of
interruption to the operation cof the buswness entl Ly that were
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beyond-the applicant's control and that do not affect the
applicant's likelihood of remaining in business during the

proposed surface coal _mining and reclamation operations.

{C} The applicant submits financizl. information
in sufficient detail to show that the app11cant meets one of the
following criteria: .

(i} The applicant has a current rating for
its most recent bond issuance of "A" or higher as issued by
either Moody's Investcr Service or Standard and Poor's
Corperation;

(11) The applicant has a tangible net worth
of at least ten (10) million dollars, a ratioc of total
liabilities te net worth cf 2.5 times or less, and & ratio of Ll
current assets . to current liabilities of 1.2 times or greater; or -

(1ii) The applicant's fixed assets in the
United State total at least twenty (20) million dollars, and the
amp?lcant has a ratio of teotal liabilities to net worth of 2. 5
times or less, and a ratioc of current assets to current
liabilities of 1.2 times cr greater.

(D} The applicant submits:

(1) Financial statements for the most
recently completed fiscal year accompanied by a report preparsd
by an. independent certified public accountant in conformity with
generally accepted accountﬂng prlnc_bles and containing the
accountant's audit opinion or review opinion of the :ﬁnanCLal
statements with nc adverse opinion;

(ii) Unaudited financial statements for
completed guarters in the current fiscal vear; and

(1ii) 2Additional unaudited information as
requested by the Director. '

{3) The Directcr may accept a written guarantee for an :
applicant's self-bond from a parent corporation guarantor, if the - LT
guarantor meets the conditions of subparts (A) through (D) of
subparagraph (2} of this paragraph as if it were the applicant.
Such a written guarantee shall be referred to as =a "corporate
guarantee". The terms of the corporate guarantee shall provide
for the Zollowing: T



Title 28 . - _
CSR 2 o } . - L
Secticn 11 . o

(A} If the applicant fails toc complete the
veolamatlon plan, the guarantcr shall do so_or the guarantor
shall be_liable under the indemnity agreement to provide funds to
the Director sufficient to complete the recLamatlop plan, but not
to. exceed the bond amcunt. : R

(B) The corpcrate gua*antee shall remain in force
unless the guarantor gends noticeé of cancellation by certified

mail tc the applicant and to the Dlgecto?,at least ninety (90)

days in advance of the cancellation date, and the Director
accepts the cancellation. '

{C) The cancellation may be accepted by the
Director if the applicant cbtains suitable replacement bond
before the cancellation date or if the lands for which the self-
bond, or portion therecf, was acCepted havé not been disturbed.

{(4) TFor the Director to accept an applicant's self-
bond, the total amount of the outstanding and proposed self-bonds
of the applicant for surfite coal mining and reclamatiocn

operations shall nct exceed twen_y_ﬁgve {25) percent ©f Che
applicant's tangible net worth in the United States. For the
Directsr to accept a corpdrate guarantee, the total amount of the
parent corporation guarantor's present and. proposed self-bonds
and guaranteed self-bonds for surface coal mining and reclamation

cperaticns shall not exceed twenty'flve {258) percent of the
guarantor's tangible net worth.in the United States, o

(5) If the Director accepts an applicant's self-bend,
an indemnity agreement shall be subm1tted subject to the
focllowing reguirements: D

(&) The indemnity agreement shall be executed by
all persons and parties who are to be bound by it, iacluding the
parent corporatlon guarantor, and shall blnd each jolntly and
severally. R i
{B) The indemnity agreement shall be accompanied
by an affidavit certifying that the agreement is valid under all
applicable State and Federal laws. '

{C) Corpo*atlons applying for a selfzbond or
parent corpo*atlons guaranteeing a subsidiary's seli-bond shall
submit an indemnity agreement signed by two (2] corporate
officers who are authorized to bind the corporation. A copy of
such authorizaticn shall be provided te the Director. .The

guarantor shall provide a copy cof the coroorate authorizaticon
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demonstrating that the corporation may guarantes the self-bond
and execute the indemnity agreement.

(D) If the applicant is a partnership, joint .
venture or syndicate, the agreement shall bind each partner or - S
party who has a beneficial interest, dl*ectlv or indirec ly, in

the applicant.

(E}) Pursuant to the bond forfeiture provisions of
subsection (b) of Section 17 of the Act, the applicant or parent
corporation guarantor shall be reguired to complete the approved
reclamation plan for the lands in default or te pay to the :
Director an amount necessary to complete the approved reclamaticon
plan, not to exceed the bond amcunt. The indemnity agreement o
when under forfeiture shall cperate as a judgment against those B
parties liable under the indemnity agreement.

(6) The Director may require self-bonded applicants
and parent guarantors o submit an uodate of the informatiocn o o
reguired under subparts (A) throuch D) of subparagraph (2} of S
this paragraph within Plnety (¢0) days after the close cof each S
fiscal year feclleowing the issuance cof the self-bond or corpocrate

guarantee. - . .

(7) If at any time during the pericd when a self-bond
iz posted, the financial conditions of the applicant or the -
parent corporation guarantor change so that the criteria of '
gubpart (C), subparagraph (2) and subparagraph (4) of this
paragraph are nct satisfied, the permittee shall notify the
Director immediately and shall within ninety (80} days post an
alternate form of bond in the same amcunt as the self-bond.

(e) Combined Surety/Escrow Bonding.

{1} The Director may accept a comblned surety/escrow
bonding schedule provided that:

(A) A surety bond pavable to the Director is
posted in the amount determined under Sectiocns 11 and 12 ¢f the
Act for reclamation of =ach successive increment; and

(B) An interest-bearing escrow account, payable
to the Director with a predetermined deposit amount and
frequency, i1s established.

{2) Conditicns of the combined surety/escrow bonding
method shall be ag fZollows:
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(A) Burety bond:

(1} The term of the surety bond shall be not
less than two {2) years. '

(1i) The amcount of the surety bond shall
always be sufficient fo cover the difference betweer the escrow
balance and the total reclamation cost.

(1iii) The surety bond may be reduced in
amount, but the liability remaining shall depend on the escrow-
dep051t rate which shall be subject to the reguirements of
paragraphs (b) and (c) of this subsection.

{iv} The surety bond shall be noncancelable
by the surety during the bond term.

{v} Surety bond coverage may be releasad by
the Director without applying the bond-release criteria of the
Act and Section 12 of these regulations, at any time during the
bond term, provided prfovisidns of subdivision (v), subpart (B},
of this subparagraph are met or are in accordance with the
provisions of bond replacement under Subsection 12.1 of these

regulations. _ o -

{vi) The surety bond is subject to the
conditions of bend forfeiture including noncompliance with the
escrow-account provisions of subpart {B) of this subparagraph.

- : (B} Escrow account:

(1} The terms and conditicns of the escrow
account shall be developed jointly by the cperator, surecy and
Director. For the purposes of this section, the developmen: of
the escrow dczount shall be based on a producticen basis in an
amount not less than that reguired to make the escrow account
equal to or greater than the bond reguirement within.the term of
the surety bond as agreed on jointly by the cperator, the surety
and the Director. Depecsits to the escrow account by the operator
ghall be made mohthly and so reported to the Director. Failure
to make depositcs on schequWe shall be just cause for acticn by
the Director. - - , _ -

{1i) A certified escrow-account bhalance
statement shall bé provided guarterly tc the surety and the
Director. - - e - :
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(iii} ©Provisions of the escrow account shall
be in accordance with paragraph (b} of this subsection.

{iv) The escrow account shall be subject to o
bond-forfeiture. - . ‘

{(v) The escrow agcount balance shall egual
the initial bond amount, plus any adjustments requirsd by
subdivision (i) of this subpart, cone hundred twenty (120} days
prior to surety bond termination, unless the total bond amount
required has been previously reduced through the bond-release
procedures. ) '

(3) Provisicns of the Rct and Secticon 12 of these
regulations may be applied te both surety and escrow bond
coverage during the bond term.

successively or amended during the term by replacing the escrow _
account with a surety bond, and reestablishing the escrow terms ~
and deposit rate, subject tc Director approval. . ) o

{4} The surety escrow combination may be repeated

11.4 Incremental Bonding.

{a) When the applicant elects to bonrd in increments as
specified in subsection (a}, Section 11, ©of the Act, the S
following conditions shall apply:

{1} & performance bond in the arpropriate amcunt shall -
be f£iled with the Director for that increment of land within the R
permit area upon which the operater will initiate and conduct
surface mining and reclamation operaticons. As succeeding - ,
increments of surface mining and reclamaticn cperations are to be el
initiated and conducted within the permit area, the operator
shall prior to land disturbance file with the Director and
receive approval of an additional bond or beonds in accordance
with subsecticon 11.3 of this section;

(2) Once the operator has chosen te proceed with
bonding either the entire permit area or with incremental o
bonding, he shall continue kbonding in that manner for the term of -
the permit. ~The minimum amcunt cf bond furnished shall be ten
thousand dolliars (819,000} ;

(2} A cumulative bond schedule shall be submitted to
Director listing the areas coverad by the initial bond and
thé addition of other acreage as it is affected. Independent’

T
jay
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increments will be cf sufficient size and configuvatLons so as to
provide for efficient and. contemporaneocus reclamation operations
The amount of bond reguired to- ‘obtain a permit shall include the
full reclamation cost of the initial area being affected; and

{(4) When the applicant elects to "increment!" the
amount of the performance bond during the term of the permit, he
shall indicate the initial and successive incremental disturbed ,
areas on. the proposal map and shall specmfy the proportion of the’
totzl bond amcunt which will be filed prior te commencing
operaticns on each incremental area. The scheduled amount of
each performance bond increment shall be flled in the sequence
approved in the permit, and shall be filed with the Director at
least thirty (20) days prior¥ to the commencemernt of surface coal
mining and reclamatlon operatlons in. the subject lncremental
areda. ) R === -

1175 Open-Acre Limit Bonding. An applicant for 'a permit may
rropose and the Director may, at his discreticn, approve the use
of cpen-acre limit bonding for surface extraction operations
only. Open-acre limit bonding is a mechanlsm whereby the
cperator may bond a designated portidn of the total pgrmit area.

This acreage and bond amount constitutes the open-acre limit for

the .subject permit. BAs initial §ite development is completed,
and initial mining and reclamation progress across the permit
area, the limits of the open-acre limit for which bond has been
posted will be. approached. 2At this point, the operator will
establish and the Director will wverify, that portiocn of the open-
acre limit which has been backfilled, regraded, and vegetated in
accordance with the approved reclamation plan and the provisicons
of subsecticn 14.15 of these regulations. That portlon cf the
acreage which has been satisfacteorily reclaimed will be applied
to a new portion of the permit area which lies in advance of
mining, and a new opéfi-acre limit area of the permit is
estaklished. In addition, the applicant will post a fixed rate
general bond for the entire permit area and a fixed rate bond for
permanent and semi-permanent fac1lltles such as haulroads and
sediment control systems. The general bond and the ancillary
facility bond will remain in place until released in accordance
with subsection 12.2 of .these regulations.

{a) Where the applicant elects to use an copen-acre limit
bond durlng the term of the permit, he shall first post a general
bond in an amount required by subBparagraph {1} of this paragraph.
In addition, the applicant shall post the open-acre limit bond,
and/or ancillary facilities bond, at a rate and amcunt *equlved
in subparagraph (2} of this paragraph.
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(1) The general bond will be in the amcunt of seven
hundred fifty dollars ($730) per acre for the entire permit areai
The bond will serve as financial assurance that the revegetation
requirements of Section 9 of these regulations will be complied
with.

(2) The open-acre limit bond per acre rate will be
_determined pursuant to the provisicns of subsection 11.%6 of this
Section: prov1ded That haulrcads, sediment control systems and
cther permanent or semi-permanent ancillary Zacilities will alsc C_
be bonded at a rate and amount of cne thousand dollars (8$1,000)
per acre for the total propesed disturbed acreage of such
anc111a*y facilities. The open acre amcunt will be derived by

tiplving the per-acre rate established by subsection 11.6 of
thlS section, by the number of acres proposed in the permlt
aDpllcatlon as the open acre limit: provided, That the minimum
amount of open acre 1lmlu bond Wlll be ten thousand dollars
(810,300} .

(b} Where the applicant elects tc use cpen-acre limit
bonding pursuant to this subsection, the permit application will
contain a separate bonding secticon which will include:

(1) 2An coverlay outline map of the permit proposal map
which clearly and accurately depicts:

() The extent and location of the initial open-
acre limit; T

(B) The extent and location cf the remaining
permit ‘area for which no :Lnltﬂa1 bond is to be posted;

{(C) The extent and locaticn of all permanent or
semi-permanent ancillary facilities; and

(D) A legend which identifies each arez and lists
the respective acreage and amount of. bond. : .

{2) A description of the bonding instruments to be -
used for the general bond, the open-acre limit bond, and the
ancillary facilities bond.

(3) A rnarrative description consistent with the
reclamation plan for the timing and segquence of initial site
developmeant, prog*ess;on of land dlsturbance, and pvogreSSLOn ot
reclamation. . _
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{c} At the time at which the operator or the Director
determines that the progress of mining and reclamation is
approaching the full disturbance of the initialwor succeeding
open-acre limit, the operator is reguired to submit a reguest to

advance the open- acrew}}m1;,1nto the undisturbed portiocns of the
permit area by an amount of acreage not to éxceed the ‘acreage

reclaimed within the existing open-acre limit area. Such .regquest
will be made on forms prescribed by the Director -and accompanied

by the following:

{1}y An overlay map ©f the same tvpe and description
required in subparagraph (i), parag?aph (b} of this subsection
depicting the area within the existing open-acre llmlt on which

reclamation is completed, and the undisturbed area within the
permit boundary to which the reclalmed portlon _is | to _be

transferred, ‘ _ o

(2) A copy of the bond release advertisement reguired
by Section 23 of the Act and subsection 12 2 of these
regulations. . -

{d) The reguest for transfer of the open-acre limit bond is
subject to approval in writing by the Director. Such approval
may not ke granted until a review of the site is made by the

Director and the information in the transfer 3 request is verified.

{e) At the time of completion of all mining and reclamation
cn the permit area, the operator will apply for bond release in
the same manner as described in Section 23 of the Act and
subsection 12.2 of these regulations.

11.6 Site Specific Ronding.

(a) Applicability. BAfter the effective date of this
subgection, the four major categories of mining identified in
paragraph (b} of this subsection shall be subject teo the site
specific bonding requiféments of Section_12 of the "Act and this
subsection. The site specific bond amount for a permit in any of
these categories will be decermined based on ¢riteria set forth
in this subsection, and as calculated from the tables se: forth
in paragraphs (¢;, (d), {(e) and (f) of this subsection. Separate
permits for ancillary activitig;, i.e., haulrcads, load outs,
railroad spurs and sidings, etc. w1ll post bond in the amount
prescribed in Section 11 of the Act provaded "That where such
activities are incorporated into a peruit application for one of
the fcur major categories, the Site specific bond rate provided
for herein will apply; provided, however, that the bond reguired
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shzall in nc case ba less than one thousand dollars ($1,000), nor
more than five thousand aol“ars {$5,000) per acrs or fraction
thereof.

Where a permit application includes two or more of the four .. -
major mining categories, the application will delineate the
proposed disturbed acres for each category and the site specific -
per acre bond amount for each category will be czlculated in
accordance with the provisions of this subsection as i1f it were a
separate permit and the respective bond amount shall be posted
for each area of proposed disturbance in that category.

Where active or inactive operaticns are in compliance with
the provisions cof subsection 14.15 of these regulations and coal
extraction operations are completed, or nearly completed, or when

the operations are eligible for or have received Phase I bond
velease, the site specific bond criteria of this subsection shall

not apply.

After January 1, 1894, all existing permits for surface
mining operations in the four major categories set forth in
paragraph {(b) of this subsection shall be reviewed by the
Director and a determination made as to whether or not the

surface mining operaticng are subject to the site specific
bonding criteria set forth herein. The determinaticns shall be
made in accordance with the fcollowing:

Existing permits in the four major categorwies “surifasce )
mimeal— described in paragraph (b) of this subsection shall be A
reviewed by the Directcer at the time of renewal or mid-term
review, whichever occurs first, and a determination made as to o
the adequacy of existing bond— And shall not be renewed by the '

Director until the appropriate amount of bond haz been posted. L
The existing bond may ke determined to be adecuate only if all S o
the following criteria are met: -

“F=-(1) The coperation is active at the time of
application for renewal cr mid- term review, whichever occurs
first. —

“==-(2) &n approved mining and reclamation plan which

is in accordance with the reguirements of subsection 14.15 cf
these regulations has been made a part of the permit, or has been
submitted as a permit revision and i1s pending approval. .
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=+ (3) The operation is in compliance with the
requirements of subsection 14.15 of these regulations.

“==+(4) The operation is not under a cessation order
or show cause order. S oIl L

“E+(5) There are not delinguent civil penalties
associated with the permit. : - :

Where the coperation has an approved inactive status, it
shall be subject to the site specific bond criteria of this
subsection at the time of permit renewal or mid-term review,
whichever occurs first, and shall not be renewed by the Director
until the appropriate amount of bond has been posted.

{(b) The four major categories of mining permits subject to
the provisions of this subsection are surface mines, underground
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mines, coal refuse disposal sites, and coal preparaticn plants.
The tables in paragraphs (¢}, (d), (&), and (f) of this
subsecticon display in matrix form the major criteria which
influence the level of difficulty in achieving reclamation for
the specific mining permit category. These include but are not
limited toc the following factors: )

{1} Cost factors which will be encountered in mine
land reclamation of z forfeited site;

(2} The risk of bond forfeiture incurred by the State;
(3} Cperator's history of performance; and

(4) Envircnmental enhancement pcotential which may
mitigate reclamation cost. , o

These are shown on the "x" axis of the matrix. Each of -
these criteria have been assigned a numerical criteria wvalue for L=
calculating the site specific per acre bond amount. The sum of ,
the criteria wvalues do not exceed 5,000, which is the maximum per S
acre dollar amcunt of the bond provided for in the Act.

Under each major criteria are listed two or more sub-
criteria. These sub-criteria represent readily identifiable and
cquantifiable elements of a permit application. Zach sub-criteria
is assigned a numerical constant which when summed equals the
numerical value of their respective criteria.

In crder to determine the appropriate site specific bond
amount "for a specific permit, each sub-criteria cecnstant is
multiplied by a conversicn factor which is displayed on the "y"
axis ©f the matrix. The value of the conversion factors reflects .
a quantifiakle element of the sub-criteria which influences the .
level of consideration each element must be given in determining .
reclamation costs or risk. The sum of the converted constants
will be the total per acre bond amount for a specific permit.

{¢) Surface Mines. Table 1 displays the criteria, sub-
criteria; and conversion factors for the surface mines category
e be applied as folliows:_ __

(1) The criteria of excess spcoil disposal is assigned

a maximum criteria wvalue of 1000 subject tc the following sub-
criteria constants:
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(A) The type of excess spoil disposal fill is
assigned a sub-criteria constant of 800 subject to the following
conversion factors: Tt o - ’ T

(i) Excess spcil disposal on existing solid’
benches created by previous mining operations is assigned a
conversion factor cof 0.2. T Ce e Lo

(ii) Excess spoil disposal on natural slopes
(side hill fills) utilizing controlled placement technoclogy or in
valleys where controlled placement and chimney rock core
construction is emploved, is assigned a conversion factor of 0.6.

(iii) Excess spoil disposal in valleys where
single 1ift durable rock construction is emploved is assigned a

conversion facteor of 1.3. . . L IIm

(R} Where one or more excess spcil disposal fills
are proposed, a sub-criteria constant of 200 i1s assigned gubject
to the following conversion factors: provided, That were two Or
more fills of different types are invelved, the highest
conversion factor will be applied feor all fills.

(i) Two or less fills proposed in a single
permit application is assigned a_ conversion factor of 0.2.

{(ii) Two to six fills proposed for a single
permit application is assigned a conversicn factor of 0.5.

{(iii) More than six £ills proposed on a
single permit application is assigned a conversicn factor of 1.0.
(2) The mining plan contained in the permit
application is assigned a maximim criteria value of 1000 subject

tc the following sub-criteria ccnstants: | N

(A) The type of surface mining operaticn proposed
in the mining plan is assigned a sub-criteria constant of 500,
subject to the fcllewing conversion factors:

{i} Where the mining plan reflects that the
mining operaticn is predominantly of the area mining type (level
or gently rolling terrain), a conversion factor of 0.2 is
assigned; - T TrEmTTEE wmEe e e

(ii) Where the mining plan reflects that the
mining operation is predominantly of the contour strip type (on
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both steep and non-steep slopes), a conversion factor of 0.6 is
assigned; and

(iii) Where the mining plan reflects that the
mining operation is on steep slopes and is predominantly of the
mountaintop removal type (with or without a variance from
approximate original contour}, a conversion factor of 1.0 is
assigned. , o

(B) A mining plan which reflects that multiple
cocal seams are to be mined is assigned a sub-criteria constant of .
300 subject to the fcllowing conversion factors. Splits of the
same copal seam will ncot be considered separate seams unless the
partings between the sp11ts are on the average greater than ten ,
feet. | - , . ; - B

(i} Where the mining plan reflects that nc
mere than two seams of coal are to be mined, a conversion factor
0f 0.2 is assigned. : —

(1ii} Where the mining plan reflects that twe
to four seams of coal or splits of the same seam are proposed to
be mined, a ccnversion factor of 0.6 is assigned.

(iii} Where the mining plan reflects that
more than four coal seams or splits of the same seams are
proposed te be mined, a conversion factor of 1.0 is assigned.

{(C) Where the mining plan proposed that augering
©f the cozl is proposed, a sub-criteria constant of 200 is
‘assigned subject to the following conversion factors:

(1) Where the mining plan reflects that
twenty-filve percent or less of the total lineal feet of coal
outcrep for all seams or of any single seam is to be augered, a
conversion factor of 0.2 is assigned;

{ii) Where the mining plan reflects that more
than twenty-five percent of the teotal lineal feet of coal outcrop
for all seams or of any single seam is to be augered by
conventional screw-type augers, a conversion factor of 0.6 is
assigned; and i

(11i) Where the mining plan reflects that
highwall mining is the augering method of choice, a conversion
factor of 1.0 is assigned.
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(3) The topographic, geclogic, and hydrologic criteria
assocliated with the proposed permit application is assigned a
maximum criteria value of. 800, subject £ the following sub-
criteria constants: B

{A) Where the nature of the geoclogy assoccilated
with the proposed permi; area requires overburden analysis
{acid/base accounting) in accordance with subparagraphs (2! and
(67, pa%agraph {f), subsection 3.23.cf these régulations, a sub-
criteria constant of 400 is asalgned subject "€o the fellowing
cenversion factors: T T e

{i) Where, from the results of overburden
analysis, a vcoclume-weighted acid base balance calculation shows
that the overburden on the proposed disturbed area contains a net
excess caicium carbonate equivalent of greater than 20 tons per
thousand teons of overburden a conversion factor of 0.2 1is
agsigned; ' : R - -

(ii) Where, from the results of dverburden
analysis, a volume-weighted acid base balance calculation shows
that the overburden cn the proposed disturbed area contains a net
excess calcium carbonate equivalent of 10 to 20 tons per thousand
tons of overburden, a conversion factor of 0.6 is assigned; and

(iii) Where, from the results of overburden
analysis, a volume-weighted acid base balance calculation shows
that the overburden on the proposed dlsturbed area contains a net
excess calcium carbonate eguivalent ‘of less than 10 fons per
thousand tons of overburden or a net calcium carbonate
deficiency, a conversion factor of 1.0 is assigned.

{(B) The average steepness of slopes on the
proposed permit area 1s assigned a sub- crlteﬁ;a constant of 200

subject to the following convers¢or facto*s

(1) Where the average slope of the proposed
permit area 1s less than twenty percent. (20%), a conversion
factor of 0.2 is assigned: prov1ded That except for downslope
placement of first cut material, where the mining plan reflects

area nining or mountaintop removal utilizing excess spoil
disposal sites, a conversion factor of 1.0 is assigned;

(ii) Where the average slope of the proposed
permit area is between twenty (20} to forty (40) percent, a
coqversion factor cf 0.6 is assmgne& provided, That where the
mining plan reflects #rea mining or mountalﬁtoo removal utilizing
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excess. spoil disposal sites, a conversion factor of 1.0 is
assigned; and T

. (iii) Where the average slope of the proposed
permit area i1s greater than forty percent (40%), a conversion
factox:of 1.0 1is assigned. - :

(C) The overburden type, based on percent of-
total volume ©f overburden Lo be removed from the coal seamis),
is assigned a sub-criteria constant of 200, subject to the
following conversion factors:

{i) Where the overburden mass ccnsists of
less than twenty percent (20%) by veolume sandstone or other
highly abrasive spcil material, a conversicn factor of 0.2 1is
assigned; -

(ii) Where the overburden mass consists of
between twenty to sixty percent (20% - 60%) by volume sandstone
or other highly abrasive speil material, & conversicn factor of
0.6 is assigned; and

(1ii) Where the overburden mass consists of
greater than sixty percent (60%) by volume sandstone or other
highiy abrasive spoil material, a conversion factor of 1.0 is
assigned. ' '

(4) The overall reclamation plan contained in the
prooogsaed permit application (kased on size, seguence, and timing
of the proposed coperatioii} is assigned a maximum criteria value
of 1200 subject to the following sub-criteria constants:

(A) The mining and reclamation sequence reflected
in Lhe proposed reclamation plan governﬂng the expedwency of
achieving contemporaneous reclamation is assigned a sub-~criteria
constant of 600 subject te the following conversion factors:

(1) Where the proposad reclamation plan
contains specific time and distance criteria which clearly
identify achievable mile posts to be reached during the life of
the operation, a conversion factor of 0.2 is assigned provided,
That mountaintop removal and multiple seam contour mining
operations utilizing szngle 1ift durable rock excess speoil fills

are assigned a conversion factor of 1.0;

{ii) Where the proposed reclamation plan
contains specific time and distance criteria in an incremental
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bond or open-adre limit bond scenarid Wwithout clearly identified

achievable mile PoOsts to be reached during the 1ife of the
operation, a conversion factor of 0.6 is assigned: proqued, That
mountainteop removal and multiple seam contour mining operations
utilizing single lift durable rock excess spoil disposal f£ills,

are assigned a ccnversion factor of 1. 0; and

{(1ii) Where the proposed reclamation plan
contzins time and distance criteria expressed as percentages, or
where such criteria aréd vague, a conversion factor of 1.0 is
assigned. - =

(B) The size cf the proposed permit area in acres
disturbed is assigned a sub-criteria constant of 400, subject to
the fellowing conversion factors:. ,

(1} Where the total propocsed disturbed area
is less than 200 acres, a conversion factor of 0.2 is assignad;

{ii) Where the total proposed disturbed area
is 200 to 500 acres, a conversion factor of 0.8 is ass1gned and

(1ii) Where the tctal proposed disturbed area
is greater than 500 acres, a conver31on &actor oi 1.0 ls_

assigned. o ] - i p—

{C} The type, size, numbers, and conflgu?atlon ot
earth- movzng equipment as specified in the reclamatlon plan is
a531gnea a sup-criteria value of 200, subject to the following
conversion factors: -

(i) Where the eguipment spread({s) identified
in the reclamation plan ccnsists only_o‘ trucks, locaders, and/or
dozers, and/or power shovels or drag ines with bucket capacity of
less than 20 cubic yards, a conversion factor of 0.2 is assigned;

(11) Where the eguipment spread(s) identified
in the reclamatiocn plan includes the use of power shovels with a
bucket camaCLty of 20 cubkic vards or greater, a. COPVE“SLOH factor
of 0.6 1is assigned; and

(1ii) Where the equipment spreadis)
1den;1fﬂed in the reclamation plan includes the use of one or
more draglines with a bucket capaczty of 20 cubic yards or
greater, a conversion factor of 1.0 is assxgned
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(53) The historical performance of the applicant in
terms of level of performance cf mining and reclamation
activities in accordance with State law is assigned a maximum

riteria value of 1000, subject tc the fcllowing sub-criteria
constants:

(A) The violation histery in West Virginia of the
applicant based on the average number of cessation orders and/or
notices of viclations with a sériousness rating of greater than 4
Ior all active permits held by the applicant, 1s assigned a sub-
criteria cconstant of 5§00, subject to the following conversion
factors: provided, That the viclation history period includes the
last full calendar year prior tc the date an SME i1sg issuesd;
provided, however, That when the applicant has no record of
paerformance in the state, a conversicn factor of 1.0 1s assigned:

(i) Where the average of the number of
notices of violaticn and cessatidh orders per active permit is
less than 2, a conversicrn factor of 0.2 is assigned;

(ii) Where the average of the number of
notices of viclation and cessation crders per active permit is 3
tc 5, a conversicn factor of 0.6 is assigned; and

(iii} Where the average of the number of
notices of violaticns and cessation orders per active permit is
greater than 5, a ccnversion factor of 1.0 is assigned.

{(B) The status cf all active permits held by the
applicant in West Virginia based on compliance with the law and
these regulaticns, and compliance with the permits' reclamation
rlan during the public notice pericd, is assigned a sub-criteria
constant of 400, subject to the following conversion factors:
provided, That when the applicant helds no other permits in the
state, a conversicn factor of 1.0 is assigned:

(1} Where status of full compliance {(nc
notices of viclation issued) with the law, these regulations, and
the reclamation plan, and one hundred percent (100%)
contemporanecus reclamaticon exists during the public netice
pericd for the Subjng appllcatlon, a conversion factor of 0.2 is
assigned; S S )

(ii} Where status of compliance with the law
and these regulations (no negligence on the part of the operator
in abatement action on notices of viclaticn), and ninety percent
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(50%) contemporanecus *eclamatlop a conversion ;actor cf 0.6 is
assigned; and o S — =

' {iii) A status of basic compliance with the
law and these regulations {(negligence on the part of the operator
in abatement acticn for notices of vielation) and seventy percent
(70%) contemporanecus recWamatlon, a conversion factor of 1.0 is
assigned. ... . . - - - - :

{6) Wheré the applicant has demonstrated success in
conducting mining and 1'eclau'nau::.c;:sn operations in such a manner
that environmental resources have been,exbraordlnarlly ‘enhanced,
a bond reduction credit expressed as a negat’ve crltE?la value of
-18300 is assigned. . S R

(A) Where the applicant has successfully carried
out remining operations within five (5) vears of the date of SMAa
approval, a sub-criteria constant of -800 is a551gned subject to
the following conversion factors:

(L) Where the remining operation(s) have
complied with the veclamatlon olan, but did not result in the
total elimination of highwalls, and did not Tesult in an
improvement in water quallty, Lhe conversion factor d# ¢.2 is=
ass:Lgnecz, ] ) o

{ii) Where the remining operation(s) have
complied with the reclamation plan and hdve resulted in total

elimination of highwalls and/or improved water ﬁuallEy, a
conversion factor of 0.6 is assigned; and

(1ii) Where the remining operaticn(s) have
complied with the reclamation plan and have resulted in total
highwall elimination and water quallty meets effluent limits and
water guality standards, & conversicn factor of 1.0 is assigned.

(B) Where the applicant has received recognition
for excellence in reclamation .through local and/or national
awards, from awards programs sanctiongd by = reculatory authorluy
as defined in Public Law (95-87) within five (8) vears of the
date of SMA approval, a sub-criteria constant of -600 is
assigned, subject to the following conversion factors:

(i) Where the applicant has received one
local award but no national awards, & conve*51on factor of 0.2 is
assigned;
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(11) Where the applicant has received more
than cne local award but no natiocnal awards, a conversicon factor
of 0.6 is assigned; and

‘ (iii)} Where the applicant has received both
leocal and national awards, a conversion factor of 1.0 is
assigned.

(C) Where the applicant has demcnstrated a
nisteory of restoration, development, or enhancement of wetlands
ir the State within five (5) years of the date of sSMa approval, a
sub-criteria constant of -400 is assicned, subject tc the
following ceonversion factors:

(1) Where the total cumulative area of -
wetlands restored, developed, or improved is less than one acre, Coo
a conversion factor of 0.2 is assigned;

ii} Where the tetal cumulative zarea of
wetlands restored, developed, or enhanced is between 1 and 5
acres, a conversion facter of 0.6 is assigned; and

(1ii) Where the total cumulative area of
wetlands restored, developed, or enhanced is greater than 5
acres, a conversicn factor of 1.0 iz assigned.
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{d} Underground Mines. Table 2 displays the criteria, sub-
criteria, and conversion factors for the cateégory of ‘tnderground.
mines to be applied ag fcllows:

{1) The criteria of availability of backfill material
o be used to backfill the mine face-up area and eliminate
highwalls, is assigned a maximum criteria Va=ne o_ 1200, subject
to the following sub-criteria constants:

(A) The haulage distance in miles from the portal
area to the stockpiled o otherwise available backfilling
material {such as borrow pits) is assigned a2 sub-criteria
constant of 600, subject to the following cenversion factors:
provided, That for underground mines which involve. slopes or
vertical shafts as main portals, a conver51on factor of 1.0 is
assigned: - R -

(i) Where the backfill materizal is less than
cne-fourth mile from the portal urea, a gonversion factor of 0.2
is assigned; - -

{(ii) Where the backfill material is between
one-fourth and cne-half mile from the portal a*ea, a. conversion
factor of 0.6 is assigned; and oL

(iii) Where the backfill material is over
one-half mile from the portal area, a ¢conversion factor <f 1.0 is
assigned. .

(B} The wveclume of backfilling material, measured
in cubic yvards, which must be transported from the storage or
borrow ared to the face-up area in order to achieve reclamaticn,
is assigned a sub-criteria constant of 400, subject to the
following conversion factors: provided, That for underground
mines which invelve sglopes or vertical shafts as main portals, a
conversion factor c¢f 1.0 is assigned.

{i} Where the amount of matsrizl necessary
to backfill and reclaim the face-up area is less than cone hundred
thousand cubic._yards, a conversion factor of ¢.2 is assigned;

{ii) Where the amount of material necessary
to. backfill and reclaim the face-up area is between one hundred
and two hundred fifty thousand cublc yarns,'a'ccnversion factor
of 0.€ is assigned; &and '
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{iii) Where the amount of material necessary
to backfill and reclaim the face-up area is over twe hundred
fifty thousand cubic yards, a conversion factor of 1.0 is
assigned. S :

{C) The topographic location of the stockpiled or
otherwise avallable backfill material relative to the coal seam
being mined is assigned a sub-criteria constant of 200, subject
te the folleowing conversion factors: provided, That underground
mines which involve slopes or verticsdl shafts as main portals, a
conversion factor of 1.0 is assigned:

{1} Where the available backfill material is
located zbove the ccal seam, a conversicon factor of 0.2 is
assigned;

(1i) Where the available backfill material is
located at the same level as the coal seam being mined, =z
conversion factor of 0.8 is assigred; and

{iiil) Where the available backfill material
located below the coal seam being mined, a conversgiocn factor
1.0 is assigned.

[ &
-t

{2} The topegraphic, geologic, and hydrologic features
cf the propcsed mine site are assigned a maximum criteria wvalue
of 1200, subject to the following sub-criteria constants:

(A} The acid/base accounting analysis of the ccal
seam teo be mined, including four feet of material above and four
feet of material below the coal seam, is assigned a sub-criteria
constant of 600, subject to the fcllowing conversicn factors:

(1) Where, as determined from thée results of
an acid/base balance calculation, the coal seam and associated
strata.have a net excess calcium carbonate eguivalent of greater
Chan twenty tons per thousand tons of material, a conversion
factor of 0.2 1is assigned;

(i1} Where, as determined from the results of
an acid/base balance calculation, the cocal seam and associated
strata have a net excess calclum carbonate eguivalent of between
ten and twenty tons per thousand tons of material, a conversion
factor-of 0.8 is assigned; and

(iii) Where, as determined from the results
of an acid/base balance calculation, the coal seam and associated
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gstrata have a net excess calclum carbonate ecquivalent of less
than ten tons per thousand tens of material or a net calcium
carbonate deficiency, a conversion factor of 1.0 is dssigned.

(B} The average steepness cf slopes on the
propcsed permit area is assigned a gub-criteria constant of 400,
subject to the following conversion factors: provided, That for
underground mines which involve slones _or vertical shafts as main
portals, & conversicn factor of 1.0 is assigned:

(1) Where the average slope cf the proposed
permit area is less than twenty percent {20%), a conversion
factor of 0.2.41s assigned; i '

(i1) Where the average slcpe of the proposed
permit area is between twenty (20) to forty (40)7percent a
conversicn facter of 0.6 is assigned; and

(iii) Where the average slope cf the Droposed
permit area is greater than forty percent (40%), a conversion
factor of 1.0 is assigned. :

(C} The type of backfilling material which must
be handled in order to backfill and reclaim the face-up area is
assigned a sub-criteria constant  of 200, subject to the Zollowing
conversicn factors: S : T

{1} Where the backfilling material consists
of less than twenty percent (20%) sandstone or other abrasive

material, a conversion factorof 0.2 is aSSigned;

(ii) Where the backfll‘lng material consists
of "between twenty and sixty percent {20% and 50%) sandstone or
other abrasive matevlal a conversion factor of 0.6 is assigned;
and - - I D

(iii) Where the backfilling material consists

of greater than 81xty percent (60%) sandstone or other abrasive
material, a conversion factor of 1.0 is assigned.

(3} The overall reclamation plan contained in the
proposed .permit applicatidon is assigned a maximum criteria value
of 1200, subject to the following sub-criteria constants:

(A) Thne size of the proposed permit area in acres

disturbed i1s assigned a sub-criteria value of 800, subject to the
following conversion factors:
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(1) Where the proposed disturbed area 1is

-—

less than three acres, a conversion factor of 0.2 is assigned;

(i1} Where the proposed disturbed area is
between three and ten acres, a conversion factor of C.6 is
agsigned; and C

(iii) Where the proposed disturbed area is
greater than ten acres, a conversion factor of 1.0 is assigned.

(B) The mining and reclamaticn sequence expressed
in terms of the time in years to complete mining and reclamation
is assigned a sub-criteria constant of 400, subject to the
following conversion factors:

{i) Where the proposed time reguired to
complete mining and reclamation is less than three years, a
conversion factor of 0.2 is assigned;

(ii) Where the proposed time reguired to
complete mining and reclamation is between three and ten vears, a
conversion factor of 0.6 is assigned; and

(iii} Where the propcsed time reguired to .
complete mining and reclamation is greater than ten yvears, a
conversicon factor of 1.0 is assigned.

(4} Coal preparation plants, coal refuse disposal
sites, and other associated ancillary facilities which are -
proposed for Construction as part of the proposed application for
undergrcund mines is assigned a maximum criteria value of 800.

(A} A coal preparation plant is assigned a sub-
criteria cowstant of 400, subject to the folliowing conversion
factors: -

(1} Where the facility has a maximum
capacity of processing less than 200 tons of raw coal per hour, a
conversion factor of 0.2 is agsigned;

{ii) Where the facility has a maximum

capacity of processing between 200 and 300 tons of raw coal per
hour, a conversion factor of 0.6 is assigned; and
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(iii) Where the facility has a maximum
capacity of processing g¥éater than 500 tons of raw coal per -
hour, a conversion factor of 1.0 is assigned.

(B} The size in acres of a proposed coal refuse
disposal site is assigned a sub-criteria constant of 400, subject
to the feclleowing conversion factors: - : - ‘

(1) Where the size of the proposed coal
refuse dlsposal site.is five acres or less,rajconyergion factor

of 0.2 is assigned; T B -

(1i) Where the size of the coal refuse
disposal site is between five and ten acres, a conversion factor
of 0.6 is assigned; anrd ST

(1ii} Where the size of the proposed ceoal
refuse dlsposal site is greater than ten _acres, a conversion
factor of 1.0 is assigned.

(5} The histocrical performance c¢f tHe applicant in
terms of level of performance of mining and reclamation
activities in accordancé wWith state law 1s assigned a maximum
criteria value of €00, subject to the following sub-criteria
constants: - : ' :

(A} The wviclation history in West Virginia of the
applicant based on the average number of cessation orders and/or
notices of vioclation with a seriousness rating of greater than 4,
and any Cegsaticn order for all aétive permits, is assigned sub-
criteria constant of 40C, subject to the following ccnversion
facters: provided, That the vioclation history perlod includes the
ilast full calendar. yvear prior to the date an SMA is issued;
provided, however, That when_thaiappllcant has nc record cof

performance in the state, a conversion factor of 1.0 is assigned:

{1} Where the average number of notices of
viclation and cessation orders per active permit is less than 3,
a conversion factor cof 0.2 is assigned;

(i1} Whexre the average number of notices of
viclation and cessation orders per agctive permit is between 3 and
5, a conversion facteor of 0.6 is asszgned and

(iii) Where the. average number of notices ol

viclation and cessation orders per active permit..is ‘greater than
5, & conversicn factor of 1.0 is assigned. :
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(B} The status of zall active permits held by the
applicant in West Virginia, based on compliance with the law and
these regulations, and compliance with the permits reclamation
plan during the public notice period for the subject proposed
application is assigned a sub-criteria constant of 200, subject
to the following conversion factors; provided, That where the
applicant holds no other permits in the state a conversicn factor
~of 1.0 is assigned: ' ' : '

(i) Where a status of full compliance (no
notices. of vieclation are issued) with the law, these regulations,
and the reclamation plan and cne hundred percent (100%)}
contemporaneous reclamation exists, a conversion factor of 0.2
is assigned; ’

{ii) Where a status of compliance with the
law and these regulations {no negligence on the part of the
operator -in abatement action on outstanding notices of viclation)
and ninety percent (90%) contemporanecus reclamation exists, a
conversion factor of 0.6 1g assigned; and

(iii) Where a status of basic compliance
exists with the law and these regulations (negligence on the part
of-the operator in abatement action for cutstanding notices of
violaticn) and seventy percent (70%) contemporanecus reclamaticn
exists, a conversion factor of 1.0 is assigned.

(6) Where the applicant has demonstrated success in
conducting mining and reclamation operations in such a manner
that environmental resources have been extracrdinarily enhanced,
a bond reduction credit, expressed as a negative criteria value,
of ~1000 is assigned, subject to the following sub-criteria
constants: : : o -

(A) Gratultous reclamation or restoration of
abandoned coal mining areas by the applicant, as part of a
surface. or underground mining operation under permit by the
applicant within five (5) years cf the date of SMA approval is
assigned a sub-criteria constant ¢f -600, subject to the
following conversion factors: ’

{i) Where the cumulative area of gratuitous
reclamation is less than one acre, a conversion factor of 0.2 is
assigned; - -
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(11) Where the cumulative area of gratuitous
reclamatlon is between one and five acres, a conversion factor of
0.6 is assigned; and - S _

(1ii) Where the cumulative area of gratuitous
reclamation is greater than five acres, a conversion factor of
1.0 is assigned. . . B S S .- :

(B} Where the applicant has received recognition
for excellence in reclamation through local and/or natiocnal
awards from awards programs ‘sanctioned by any regulatO?y
authority as defined in Public Law 95-87 within five (5) vears of
the date of SMA approval, a sub-criteria constant of -400 is
assigned, subject to the following conversion factors:

(1) Where the applicant has received one
local award, but no natlonal awards, a conversion fagcteor cf 0.2
is assigned;

{11) Where the applicant has_received more
than one local award, but no national awards, a conversion factor
of 0.6 is assigned; and : -

{iii) Where the applicant has received both
iocal and naticnal awards a conversion factor of 1.C is
assigned. T N

(C}) Where the applicant_has demonstrated a
history of restoratiocn, develcpment, or enhancement of wetlands
within five (58) years ©f the date of SMA approval, a sub-criteria
constant of -200 i1s assigned, subject to the LOllOWlng cenversion
factors: ——

(1) Where the cumulative area of wetlands
which have been restored, developed, or enhanced is less than one
acre, a conversicn factor of 0.2 is assigned; :

{ii) Where the cumulative area of wetlands
which have been restored, developed, or ahhanced is between one
and five acres, a conversicon factor of 0.5 is assigned; and

{iii) Where the cumulative area of wetlands

wnich have been restored, develcped, or énhanced is greater than
five acres, a cenversion factor of 1.0 is assigned.
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(e} Coal Preparation Plants. Table 3 displays the criteria,
sub-criteria, and conversion factors for the category of coal )
preparation plants (which excludes coal-loading facilities) to be .
applied as follows: '

(1) The criteria of size is assigned a maximum
criteria value of 1600, subject to the following sub-criteria
constants:

(Aa) The capacity of the specific plant in tons
per_hour of cocal which the plant is designed to process is
assigned a sub-criteria constant of 1000, subject to the
following conversion factors: : -

(1} Where the coal processing plant is
designed to process less than 200 tons of raw cocal per hour, a
conversion factor of 0.2 is assigned;

(1i) Where the coal processing plant is
cdesigned to process between 200 and 750 tens of raw coal per
hour, a conversicn factor of 0.6 is assigned; and

{iii) Where the coal preparation plant is
designed to process over 750 tons of raw coal per hour, a
conversion factor of 1.C is assigned.

{B) The cumulative storage capacity of all
propesed or existing coal storage silos is assigned a sub- .-
criteria constant of 400, subject to the following conversion
factors: : oo

(1) Where the silcocs are designed to store
less than 2,500 tons of coal, a conversicn factor of 0.2 isg
assigned; -

{1i) Where the silos are designed to store
between 2,500 and 5, OOO tons of coal a conversion factor of 0.6
is assigned; and , -

{iii) Where the proposed or existing silos
are designed to store more than 3,000 tons of ‘coal, a conversion
factor of 1.0 is assigned. _ _

(C) The size in acres of the coal stockpile
loading and operating area of the facility is assigned a sub-
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criteria constant of 200, subject to the following conversicn
factors: . L = - TE .

(i) Where the coal stockpile and operating
area of the facility is lIess than five acres, a conversicn factor
of 0.2 is assigned;

(ii) Where the coal stockpile and operating
area of the facility is between five acres and ten acres, a
conversion factor of 0.6 is assigned; and .

(1ii) Where the coal stockpile and Operating
area of the faCility is greater than ten acres, a conversion
factor 0f 1.0 1s assigned. L

{2) The proposed construgtion of a coal refuse
disposal site in conjunction with a ccal preparation plant, or
the use of an existing coal refuse disposal site is assigned a
maximum criteria value of 1000, subject to the fellowing sub-
criteria constants: ' '

(A} The capacity of a coal refuse disposal site
to impound water or slurry 1s assigned a sub-criteria comstant of
800, subject toc the following conversicn factors:

(i} Where the impounding capacity of the
coal refuse disposal site is less than twenty acre/feet, a
conversion factor of 0.2 is assigned;

‘ (i1} Where the impounding capacity <f the
coal refuse dispcsal site is between twenty and fifty acre/feet,
a conversion factor of 0.6 is assigned; and

{iii) Where the impounding capaci;y of the
coal refuse disposal faCillty is greatexy than fifty acre/ieet a
conversion factor of 1.0 is assigned.

(B} A non-impounding coal refuse disposal site is
assigned a sub-criteria constant of 200 based on its sgize in
acres and subject to the following conversion factors:

. (1) Where a non- impounding coal refuse
disposal site is less than ten acres in. _size, a conversion factor.
©f 0.2 is assigned;
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(1i) Where a non-impounding ccal refuse
disposal site is between ten and twenty acres, a conversion
facter of 0.6 is assigned; and

(iii) Where a non-impounding coal refuse
dispcsal site is greater than twenty acres in size, z conversion
factor.of 1.0 is assigned. ‘

(3) The reclamation plan for the coal Dreparatlon
plant is’ a851gned a maximum criteria value of 1200, subject to
the following criteria constants:

{A) The total disturbed area upon which the coal
oreparatlon plant and all ancillary facilities included in the
permit is located and operated is a551gned a sub-criteria
constant of 800, sudject to the fcllowing conversion factors:

(i) Where the total disturbed area is less
than twenty acres, a conversicon facter of 0.2 is assigned;

(ii) Where the total disturbed area is
between twenty and fifty acres, a conversicn factor of 0.6 is
assigned; and _

(iii) Where the total disturbed area is
greater than fifty acres, a conversion facter of 1.0 1s assigned.

{(B) For the length of time in which the cecal
preparation plant is projected tc ke in cperation a sub-criteria
constant of 400 is assigned, subject teo the following cenversion
facters: : .

(i} Where the length cf duration fcr the
plant is less than five years, a conversion factor of 0.2 is
assignred;

(ii) Where the length of duration of the
plant is between five and ten years, a conversion factor or 0.6
is assigned; and s o , )

{iil) Where the length of duration of the
plant is greate* than ten yeavs a conversion factor of 1.0 is
aSSlGned ' ’ :

{4} The history of performance of the applicant in

terms of level of performance cf mining and reclamaticn
activities in accordance with State law is assigned a maximum
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criteria value of 1200, subiect to the fcllowing sub-criteria
constants e - .- -

' (A} The viclation history in West Virginia of the
applicant based on the average number of cessation orders and/or
notices of viclations with a sericusness rating of greater than
4, and any cessation orders for all active permits 1is a551gned a
" gub-criteria constant of 800 subject to the following conversicn
factors: provided, That the violation history peried includes
only the last full calendar year prior to the date an SMA 1is
issued: prov1ded however, That where the applicant has no record

of perfo¥mance in the state, a converSLOn facter ©f 1.0 1is

assigned: , , o - o

(i} When the average number of notices of
viclaticn and cessation orders per active permit is less than 3,
a conversicn factor of 0.2 is assigned;

(1i) When the average number of notices of
violatiocn and cessation orders per active permit is between three
and five, a conversion factecr of 0.6 is assigned; and

(iii) When the average number of notices cof
viclation and cessation orders per active permit of greater than
five, a conversion factor cof 1.0 .13 assigned.

(B} The status of all active permits held by the
applicant in West Vlrglnla based on compliance with the law and
these regulations and compliancé with the reclamation plan for
these permits during the terms of the public notlce for the
preposed application is assigned a sub-criteria constant of 400,
subject to the following conversion factorsr provided, That when
the applicant holds no permits in_ tne 1e state, a _convers sion factor
of 1.0 is assigned: -
(i) A status of full compliance_ (no notices
of wviolaticon are issued) with the laws, these regulaticns, and
the reclamation plan, and cne hundred percent (100%) _
contemporanecus reclamaticn lS assigned 3 conversion Lacbor of
0.2; o -

o {ii) A status of compliance {no negligence on
the part of the operatcr in abatement acticn eon outstanding
notices of wviclaticn) and ninety percent (90%) contemporansous
reclamation exists, a.conversion factor of 0.6 is assigned; and
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(1ii) A status of basic compliance with the
law and these regulations (negligence cn the part oI the cperator
in abatement action for notices of violation) and seventy percent
(70%) contempcranecus reclamation exmsts ;a conversion factor of
1.0 is a551gned '

(5) Where the applicant has demonstrated success in
conducting mining and reclamaticon coperaticns in such a manner
that envircnmental resources have been extracordinarily enhanced,
a bond reduction credit expressed as a negative criteria value of
no greater than -1000 is assigned subkject to the following sub-
criteria constants:

(A) Where the applicant has received rscognition
for excellence in reclamation through local and/or national
awards, from awards programs sancticoned by any regulatory
authority as defined in Public Law 95-87 within five (8) years of
the date of SMA approval a sub-criteria constant of -60C is
assigned: . _

(1) Where the applicant has received one
local award but ne national awards, a conversion factor of $0.2 is
assigned; '

(1i) Where the applicant has received one or
more local awards but no national awards a conversion factor of
0.6 is assigned; and ] :

(1ii) Where the applicant has received one or .

more local and/or national awards, a conversion factor of 1.0 is
assigned. :

(B) Where the applicant has demonstrated a
history of restdration, development, or enhancement of wetlands
within five (5} vyea¥rs cf the date of SM2 approval, a sub-criteria
constant of ~400 is assigned, subject to the following conversion
factors: = - - -

{1) Where the total cumulative arsa of
wetlands which have been restored, developed, or enhanced is one
acre or less, a conversion factor of 0.2 1s assigned;

{ii) Where the tetal cumulative area of
wetlands which have been restored, develcoped, or enhanced is
between one and five acres, a conversion factor of 0.6 is
assigned; and .
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(111) Where the total cumulative avea of
wetlands which have been restored, develcoped, or enhanced is
greater than five, a conversion factor of 1.0 is assigned.

170




———————— ————— — —- S _

Ticle 38
CSR 2
Section 11

(£} Coal Refuse Disposal Sites. Table 4 displays the
criteria, sub-criteria and conversion factors for the category of
coal refuse disposal sites to be applied as follows:

(1) The size of ccal refuse disposal sites in terms of
volumes of material and impounding capacity is assigned a maximum
criteria value of 1200, subject to the following sub-criteria
constants:

(a) The capacity cf the coal refuse disposal site -
to lmpound water is assigned a sub-criteria constant of 120C ;
subject to the following conversion factors:

(1} Where the impounding capacity of the
coal refuse disposal site is less than fifty acre/feet, a
conversion facdtor of 0.2 is assigned;
(11} Where the impounding capacity of the
coal refuse disposal site is between f£ifty acre/feet and one ,
hundred acre/feet, a conversion factor of 0.6 is assigned; and , -

{1iii) Where the impounding capacity of the
coal refuse disposal site is greatexy than cone hundred acre/feet, -
a conversion factor of 1.0 is assigned.

(B} The total permitted size in acres of a non- e
impounding ccal refuse disposal site is assigned a sub-criteria
constant of 1000, subject to the following conversion factors:

(i} Where the size of the proposed cecal
refuse disposal site is twenty acres or less, a conversion factor
of 0.2 is a531gred

(ii) Where the total permitted size of the LT
coal refuse disposal site is between twenty and f£ifty acres, a :
conversion factor of 0.6 is assigned; and

(11ii) Where the size of the proposed ceoal
refuse disposal site is greater than f£ifty acres, a conversion
factor of 1.0 is assigned.

(2} The topography, geology, and water guality
considerations of an impounding or non- impoundipg coal refuse
dispecsal site is assigned a maximum criteria value of 1800,
subJecb to the following sub-criteria constants:




Title 38
C8R 2
Section 11

{A) The average slope of the area upon which the
coal refuse disposal site is lccated is assigned a sub-criteria
constant of 1000, subject to the following conversion factors.
Where the site is located in a valley, the determining slope
measurements will be taken from below the projected tcoe of the
glite to above the projected finished lewvel:

{1) Where the average siope of the area on’
which the coal refuse dlSposal gite is located is less than seven’
percent (7%), a ccnversion factor of 0.2 is a551gned

(ii) Where the average slope ©of the area on
which the coal refuse disposzl site is located is between seven
and ten percent (7% and 10 ), a conversion factor of 0.6 is
assigned; and

(iii} Where the average slope of the area on
which the coal refuse dispeosal site is located is greater than
ten percent {10%), a conversion factor of 1.0 is assigned.

(B) The acid/base accounting value of the coal
refuse is assigned a sub-criteria constant of 800, subject to the
following conversion factors:

(i) = Where the acid/base accounting analysis
indicates a net excess of greater. than twenty teons ¢f c¢alcium
carbonate per thousand tons of material, a conversicn factor of
0.2 1is assigned;

(ii) Where the ac1d/base accounting analysis
lndlcates 2 net excess of between ten and twenty tons of calcium
carbonate equivalents per thousand tons of material, a conversion
factor of C.€ is assigned; and

(iii) Where the acid/base accounting analysis
indicates less than ten tons net excess of calcium carbonate

carbonate deficiency, a conversion factor of 1.0 is assagned.

{3) The reclamation ?lan for the proposed coal refuse
disposal site is assigned a maximum criteria value of 1000,
subject to the following sub-criteria constants:

{A) The requirements for and the availability of
topscll to cover . the ceoal refuse disposal site for the purposes
of establishing vegetation is assigned a sub-criteria constant of
600, subiject to the following conversion factors:
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(i) Where the coal refuse disposal site
regquires topsoiling and the topsoil or tepsoil substitute
material is available on site, a conversion factor of 0.2 is
assigned; ' '

{ii) Where the coal refuse disposal site
regquires topsciling and the topsoil or topsoil substitute
material must be transported from adjacent cif-site areas, a
convarsion factor of 0.6 is assigned; and

(iii) Where the coal refuse disposal site can
be direct seeded, a conversicn factor of 1.0 is assigned.

(B) The projected life of the coal refuse disposal
site in terms of years of operation is assigned a sub-criteria
constant of 400, subject to the following conversion factors:

(i) Where the projected life of the cocal
refuse. disposal site is less than five years, a conversicn facter
of 0.2 is assigned;

(ii) Where the projected life cof the coal
refuse disposal site is between five and twenty years, a
conversion factor of 0.6 is assigned; and

_ ~ (iii) Where the projected life of the coal
refuse disposal site is greater than twenty years, a conversion
factor. ¢f 1.0 is assigned.

) (¢} The historical performance of the operating
company in terms of level of performance of mining and
reclamation activities in accordance with state law is assigned a
maximum criteria value of 1000, subject to the following sub- ‘
criteria constants:

(A} The violatiecn history in West Virginia of the
applicant based on the average number cf notices of wviclation
with a 'seriousness rating of greater than 4, and any cessation
order for all active permits, 1g assigned a sub-criteria constant
of 600, subject tec the following conversion factors: provided,
That the violation history period includes only the last full
calendar year pricr to the date an SMA is assigned; provided,
however, That when the applicant has no record performance in the o=
state, & conversion facter of 1.0 is assigned:
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(1) Where the average number of notices cof
viclation and cessation orders per active permit is less than 3,
a conversion factor of 0.2 is asSsigned;

(1i) Where the average number of notices of .
vioclation and cessation orders per active permit is between 3 and
5, a conversion factor of 0.6 is assigned; and ‘

{iii} Where the average number of notices of
viclation and cessation orders per active permit is greater than
5, a conversicn factor of 1.0 is assigned.

(B) The status cf all active permits held by the
applicant in West Virginiz, based on compliance with the law and
these regulations, and compliance with the permits reclamatlon
plan during the public .notice period for the subject proposed
application is assigned a sub-criteria constant of 400, subject
to the following conversion factors, provided, however, That
where the appllcant holds no Dermlus in the shate, a ceonversion
factor of 1.0 is assigned: T

(i} Where a status of £full compliance {(no
notices of viclaticns were issued) with the law, these
regulations, ard the reclamation plan and one hundred percent
(100%) contemporaneous reclamation EXlStS, a conversicn factor of
£.2 1is assxgned o R —

{ii) Where a status of compliance exists with
the law and these regulations (ne negligence on the part of the
operator in abatement action on notices of viclation) and ninety
percent {(80%} concurrent *eclamatlon, a conver51on factor-cf 0.6

is assigned; and eI e ==

(1ii} Where a status of basic compliance
exits with the law and these regulations (negligence con the part
¢f the operator in abatement action fcor nctices of viclation) and
seventy percent {(70%) concurrent reclamation, a conversion factor
of 1.0 is assigned. - e - -

(5) Where the applicant has demonstrated success in
conducting mining and reclamation operat1ons in such a manner
that environmental rescurces have been extracoIXdinarily enhanced,
a bond reduction credit, expressed as a negative criferia wvalue,
cf no greater than -500 is ass*gned SdbjeCu to the follow1nc
sub-criteria constants: " =
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(A) Where the applicant has received recognition
for excellence in reclamation through local and/or national
awards, from awards programs sanctioned by any regulato*v
authority as defined in Publie Law 95-87 within five (3) years of
the date. of SMA approval, a sub-criteria constant of -300 is
assigned, subject to the following ceonversion factors:

(i) Where the applicant has received cne
local award, but no national awards, a conversion factor of 0.2
ig assigned;

(ii} Where the applicant has received more.
than one loccal award, but no national awards, a conversicn factor
of 0.6'1ls assigned; and '

(1iii) Where the applicant has received both
loccal and national awards, a conversion factor of 1.0 is
assigned.

(B} Where the applicant has demcnstrated &
histeory of resforaticn, development, or enhancement cof wetlands
within five (5) years of the date of SMA approval, a sub-criteria
constant of -200 is assigned, subject to the following conversion
factors: CT - : -

(1) Where the cumulative area of wetlands
which have besen restcored, developed, or snhanced is less than one
acre, a conversion factor of C.2 is asgigned;

’ {ii) Where the cumulative area of wetlands
which have been restored, developed, or enhanced is between cne
and five acres, a conversion factor of 0.6 is assigned; and

{111} Where the cumulative area of wetlands

which have been restored, develcped, or enhanced 1s greater than
five acrXes, a conversion factor of 1.0 is assigned.
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(g) When the applicant believes that ;be per-acre amount of
the bond derived pursuant to this subsecblon is lnapprop iate,
the calculated amount of the bond may be rebu ted as folTDws

reasons why it is believed that the bond amount is inappropriate
. to include a statement as to the amount which is believed to be
appropriate. : e T = )

(1) The applicant shall set. forth in W?lulng the

(2) Upon receipt of the written rebuttal the Director
shall within fifteen (15) days hcld an informal conference with
the applicant to hear arguments as te the rebutted bond amount.

(3} The Director shall issue a written decision within
five {5) days following the 1nformal conférence settlng forth a
final bond amourt. : : -

{4) The applicant may £ile an appeal of the Director's
decigion in accordance with West Virginia Code 22-5-21.

.7 Environmental Security Acccunt for Water Quality. The
Dlrecto* shall initiate and complete, ,w1thin no more than two
hundred forty days, a study of the des rab¢llty of eSuabllShlnd
an environmental security account for water guality. 1In
performing the study, the Director shall make provisions for
pubklic input. o ) - s T T

The study shall address thgﬂdes;vablllty of establishing an
environmental security account for water guality to include
whether or not such account should be required or elective. The

study shall incliude the fecllowing: -

(a) A screening process which will assist the Director and
the applicant in conducting an environmenba? audiu of a Droposed

for p*oauczng acid mine drainage.

(b) A process for predicting whether acid mine drainage
will be produced frem the pronosed operatlon anu if 80, its rate
and duration. ST . :

(c) A method estlmatlng the cost of 1nstalllng,roperat¢ngt

and malh_alnﬂng a water treatment system for the treatment of
acid mine drainage f£rom the proposed cperation.

176




Title 38 - - 2
CS8R 2 L .
Section 11 - _

(d) A system to ensure that sufficient monies will be
placed in an escrow account which will provide sufficient
financial assurance that treatment of acid mine drainage will be
accomplished and maintained as required by the Act and these
regulations. Default on the part of the cperator shall be
equivalent to a bond forfeiture and the coperator shall be subject
to all the enforcement sanctions and penaltles as if a bond
forfeiture had occurred.

(e) In considering a system as provided in paragraph (d) of
this subsection, the Director shall establish procedures to
expend the necessary funds from the escrow acccunt in the event
of default by the operator to comply with the Act and these
regulations.

(£) ~ Pellowing completicn of the study, the Director may
propose, and after public comment, promulgate a rule in
accordance with the procedures set forth in Chapter 2%A of the .
Code to implement the environmental security account for water
quality. The regulations will not become effective until .
approved by the Legislature. - . L

(g} If statutory changes are necessary to fully implement
an effective system for financial assurances, the Director shall
so inform the Legislature, and shall stav promulgation cof the
regulations until the Legislature has had an c¢ppertunity to
consider the necessary statutory changes.

(h) Nothing in this subsection shall authorize in any way
the issuance cf. a permit -in which acid mine drainage is
anticipated, and which weould viclate applicakble effluent -
limitations or water guality standards without trsatment.

11.8 Selective Husgkandry Practices. The Director may
approve. selective husbandry practices, excluding augmented
seeding, fertilization or irrigation, without extending the
pericd of bond liability 1f the permittee can demonstrate that
discentinuance.cf such measures after the liability period
expires will not reduce the prchability of permanent revegetation
success. : :

Approved lusbandry practices shall be limited to pest and o -
vermin contrcl, pruning and any reseeding and/or transplanting
swec*fically necessitated by such actions, but shall be normal
conservation p*actlces within the regicn for unmined lands having T
land uses similar to the approved postmining land use of the area S
covered by the bond.
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38-2-12. Replacement, Release, and Forfeiture of Bonds.

12.1 Replacement of Bonds.

(a) The Director may épprove_the réblacement of existing
bonds with cther eguivalent bonds.

. (b) Existing bonds shall not be released until the

permittee has submitted, and the Director has approved,
acceptable replacement bonds. Replacement cf a bond pursuant to
this section shall nct constitute a release of bond.

12.2 Reguirement toc Release Ronds.

(a) In addition te the reguirements of Secticn 23 of the
2et, the following bond release precedures shall be chserved:

(1) The permittee mav file an applicaticn with the
Director for the release of all cr part of a bond. Applications
may be filed only at times or during seasons established by the
Director which allow proper evaluaticon of the completed
reclamation operaticns.

{2} A certification of pubklication cf the
advertisement shall be made a part of any bond release
application file. In addition to the requirement o¢f Section 23
of the Act, the advertisement shall indicate the name of the
permittee, the type cof bond filed, the address of the nearest
regional office of the Division of Environmental Protection to
which written comments or reguests for public hearings and
informal conferences on the specific bond release may be
submitted, and the closing date for receipt of comments or
regquests. In addition, as part of any bond release application,
the applicant shall submit copies of letters which have been sent
to adjoining property owners, leccal governmental bodies, planning
agencies, sewage and water treatment authorities, and water
companies in the lcocality in which the surface cecal mining and
reclamaticn operaticn took place, nctifyving them of the intention
to seek release from the bond.

(b} Inspection by the Director.
(1) Upon receipt of the bend release application, the
Director shall, within thirty (30) days, or as soon thereafter as

weather conditions permit, conduct an inspection and evaluation
of the reclamation work involved. The surface
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owner, agent, or lessee shall be given notice cof such inspection
and may participate in making the bond release inspection.

{2) Within 51xty (60) days from the filing of the bond
release application, if no public hearing is held, or within
thircy (30) days after a pubklic hearing cr ini ovmaT conference .
has been held, the Director shall neotify in writing the
- permittee, the surety or other persons with an interest in bond
coliateral who have reguested notification, and the perscns who
either filed objections in writing or cbjectors who were a party
to the hearing proceedings, 1f any, of his decision to release or
not to release all or part of the bond.

(¢} Except as provided in paragraphs {(d) and (e) of this
subsection, the Director may release all cor part of the bend for
the permit or increment therecf in accordance with the following
schedule if no viclations exist relative to the permitced site,
and if the requirements of this subsection are met.

{1) After the operator completes the backfilling,
regrading (which may include the replacement of topsoil) and
drainage control of a bonded area in accordance with the Act,
these rules and regulations, and the terms and conditions of the
permit to include the. provisions of subsection 14.5 of these
regulations, Phase I reclamation shall be considered complets,
and sixty (60) percent of the bond or colla;eral for the

applicable area may be released.

{2) DRfter revegétaﬁion has been established on the
regraded mined lands in accordance with the approved reclamation
plan, Phase II reclamation shall be considered complete and an
additional twent¥-five (25) percent of the original bond amount
may be released, provided that:

{A}) ©XNot less than two years after the last
augmented seeding, standards for revegetation success have been
met. - o _ : —— - —

(B) The lands are mot contributing suspended
sclids to stream flow or runoff outside the permit area in excess
cof the reguirements of the 2Act, these rules and regulations, and
the terms and conditions of the NPDES permitc.

{C) With respéct to .prime farmland, soil
productivity has been returned to the level of yield as reguired
by the Act, these rules and regulations, and the terms and
conditions of the permit.
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(D} The provisions of a plan approved by the
Director for the sound future management of any permanent .
impoundment by the permittee or landowner have beenrlmplemented.

(E) The amcunt of the remaining bond shall be : .
sufficient to cover the estimated cecst of reestablishing
vegetation and maintaining permanent drainage control structures.

(3) Upcn successful completion of the reclamation
requirements of the Act, these rules and regulations, and the
rerms and conditions of the permit, Phase III reclamaticon shall
be considered completed and the Director may release the
remaining bond(s).

{d) Notwithstanding any other provisions of the Act and
this subsection, the Director may not release any portion of the
bond pésted in accordance with subsection 11.5 of these
regulations until all coal extraction operaticns are completed -
and the entire disturbed area has Deen compleuely backfilled and
regraded.

(@) Notwithstanding any cother provisions of this section or
these regulaticons, no bond release or reduction will be granted
if, at.the Lime water discharged from cr affected by the
operation regquires chemical treatment in order to comply with
applicable effluent limitations or water quallty standards as set
forth in paragraph (b), subsecticn 14.5 of these regulations.

(£) TIf the Director disapproves the application for release
of the bond or portion thereoi, he shall notify the permittee,
the surety, and any person with an interest in collateral, in
writing, stating the reasons for disapproval and recommending
corrective actiéns necessary to secure the release and allowing

an opportunity for a public kearing.

(g) Any perscn with a valid legal interest which might be
adversgsely affected by release of the bend, or the responsibkle
cfficer or head of any Federal, State, or local governmental
agency which has jurisdiction by law or special expertise with
respect to any envircnmental, socilal, or ecconomic impact involved
in the operation or which is authorized tec develop and enforce
environmental standards with respect teo such operations, shall
have the right to file written objecticns to the proposed release
of bond with the Commissicn within thirty (30) days after the
last publicaticn of the notice reguired by paragraph (a) (2},
subsection 12.2 of this section. If written objecticons are filed
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and a hearing is reguested, the Director shall inform all the
interested parties of the time and place of. thé_ﬁearlng, and
shall hold a public hearing, or informal conierence, within
thirty (30) days after receipt of the request for the hearing.
The date, time, and location of the pub71c hearlng, cr informal
conference, shall be advertised by the Director in a newspaper of
general circulation in the locality for twd (2) consecutive

weeks. The public hearing, or informal ~conference, shall be held

in the locallty of the surface coal mlnlng operation. from which
bend release is sought. 3

(h) Without prejudice to the right of an cbjector or the
applicant, and when all parties agree, the Director may hold an

informal conference in lieu of a public hearing to resclve such
written objections. Uriless waived by all parties, the Director
shall make a record of the informal conference which shall be
accessible teo all parties. The Director shall alsc furnish all
parties of the informal’ conference with written findings based on

the informal conference, and the reasons for said findings.

12.3 Bond Adjustments. - _

{a} Where the permittee demonstrates, on the basis cf a
sworn statement and a progress map, that a portion of the permit
area will remain undisturbéd or has been overbonded in accordance
with paragraph (a) of subsection 2.29 of these regulations, the
Director may adjust the amount of the bond corresponding to the
number of undisturbed or overbonded acres, provided that a
minimum of $10,000.00 bond remains for the disturbed portion of
the permit. Prior to a decision o the regquest for bond
adjustment, the Director shallwﬁbtlfy the,suvety, and any person
with a property interest in cellateral who has regquested
notification, of receipt of the reguest foxr adjustment to the
bond amcunt. “Within thirty (20) days, the Director shall make =
decisicn on the request. If the request is denied, the Diresctor
shall provide the permittee with an opportun*uy for an informal
conference on the decisioén.

(b) Upon receipt of a permit revision, the Director may
review the bond adequacy and if necéssary may requlre an increase
in the amecunt of the bond.

(c) The provisions of this subsecticn are not subject to
the provisions ¢f subsection 12.2. . -

12.4 Forfeiture of Bonds. .
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{a) If an operator refuses or is unable to conduct
reclamaticn of an unabated wviolation, 1f the terms o the permit
are not met, or if the operator defaults on the cconditions under
which the bond was accepted, the Director shall take the
folleowing action te forfeit all of the bond:

(1} Send written neotification by certified mail,
return receipt reguested, to the permittee and the surety on the
bond, if any, informing them cof the decision to forfeit the
bond, including the reasons for the forfeiture and the amcunt to
be forfeited. =RBond liability shall extend toc the entire permit

are#.

(2) Advise the permittee and surety, if applicable, of
the conditions under which forfeiture may be avoided. Such
conditicns may include, but are not limited to:

(A} Agreement by the permittee or ancther party o
to perform reclamation operatiocons in accordance with a compliance :
schedule which meets the ceonditions of the permit, the
reclamation plan, and the regulatory program and a demonstration
that such party has the ability to satisfy the conditions; or

(B) The Director may allow a suretv tc complete
the reclamation plan, cr the portion of the reclamation plan
applicable tc the bonded phase or increment, if the surety
demonstrates the ability to cocmplete the reclamation in
accordance with the approved reclamation plan. ©No surety
liability shall be released until successful cdmpTeLion’of all
reclamation under the terms of the permit " and in accerdance with
the Act and these regulatlons to include the *evegetatlon
liability pericd.

() In the event forfeiture of the bend is regquired by this
Section, the Director shall proceed to collect the forfeiture
amount as provided for in subsection (b), Section 17 of the Act.
Where the bond is forfeited, the proceeds shall be used by the T
Director "to accomplish completion of reclamation including the —-
regquirements cf Section 23 of the Act, this subsection, and -
subsection 12.5 of these regulations governing water guality.

(c) After the notice of forfeiture has been served, the
Director shall in a timely manner, but not later than cne hundred
eighty (180) dayvs after such notice, initiate reclamatiocn
cperations to reclaim the site in accerdance with the approved
reclamation plan or medification therecof, including action to
remediate any acid mine drainage from_the site. The Director
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shall take the most effective actions possible to remediate acid
mine drainage, including chemical txeatment where appropriate,

with the rescurces available. S

(d) Where the proceeds of bond forfeiture are less than the
actual cost of redlamation, Lthe Director shall make expenditures
from the special reclamation fund to complete reclamation. The
Directer shall take the most effective actions possible to
remediate acid mine drainage, including chemical treatment where
appropriate, with the resources available.

(e} The operator, permittee, or other responsible party
shall be liable for all cecsts in excess of the amcunt forieited.
The Director may commence civil, criminal or other appropriate
action to collect such costs.

12.5 Water Quality Enhancement.

(a) In accordance with subsection (g), Secticn 11 ¢f the
Act, the Director shall establish an inventory of all sites where
bonds have bkeen forfeited., Such inventory shall include data
relating to the guality and guantity of water being discharged
from the forfeitsd sites.

{b} The Director shall establish a pricrity listing of such
sites based upon the severity of the discharges, the quallty of
the receiving stream, effects on downstream water users, and
other factors determined to affect the prlorﬂty ranking.

= -{g} Until the Legislature implemen;s necessary adjustments
or supplements to the special reclamation fund as set forth in
paragraph {(e) of this subsection, the Director shall select from
the pricrity listing such sites for the application of
amelicration technigues to achieve water guality enhancement and
to minimize long-term disturbange to the hydrolegic balance.

(d) 1In zelecting such sites for water guality imprcvement
projects, the Director shall determine ;Qgggpp;qprlaue treatment
technigues to ke applled to the site. The selection process
shall take intc consideration the relative benefits and costs of
the projects. Expenditures from the special reclamation fund for
water guality enhancement projects shall not exceed twenty-five
percent (25%) cof the funds gress_annual revenue as prov1aed in

subsection (g), Section 11 of the Act.

(e) On or before the thirty-first day cf December, one
thousand nine hundred ninety three, the Director shall subm L to
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the Legislature a detailed report and inventory, which includss
but is not limited to dates of mining and abandonment, with all
suppcrting data on acid mine drainage bond forfeiture sites.
Acid mine drainage bond forfeliture sites means all surface coal
mining operations which have had their reclamation bonds
forfeitad, which were not bonded but have been abandoned after
the third day of August, one thousand nine hundred and seventy-
seven, or which have a significant likelihood of bend forfeiture
which are producing mine drainage which vieolates effluent
limitations or applicable water quality standards. The report
and inventory shall contain cost estimates cof the long-term
chemical treatment of drainage from each site to meet various
standards to include all effluent limitations and applicable
water guality standards.

The report and inventory shall contain proposals for
supplementing and adjusting the special reclamation fund to
assure that the fund is adeguate to pay for the long-term
treatment ©of acid mine drainage from all acid mine drainage bond
forfeiture sites so that the digcharges from these sites meet the
efflueﬁt'limitations set forth at 40 CFR, part 434, of Federal
Regulations for coal mining operations and appllcable water
quality standards. The report shall contain z recommendation
from the Director on which Droposal he believes 'will besgt insure
that the zcid mine drainage from bond forﬁelture sites is
effectively dddressed.
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38-2-13. Requirements of a Notice of Intent to Prospect. -

13.1 .Notice of Intent to Prospect Without Land Disturbance.
Where prospecting operations are proposed without suriface
disturbance and without appreciable impacts on land, air, water,
or other environmental resources, the regquirements of this
section and the bonding regquirements in Secticn 7 of the Act may
be waived by the Director subject to the following:

{a) At least fifteen (iB) days prior to commencement of any
prospecting activities, the operator shall file with the Director
a written notice of intent tc prospect, which notice will incluce
a description of the activities to be conducted and a USGS
topographic map showing the area to be prospected.

(b) The Director may approve the notice of intent subject e
to the findings required in paragraph (b} of subsection 13.4 of
this section.

13.2 Notice of Intent to Prospect - two hundred fifty (250)
tons or less. Any person who intends to commercially sell or use
coal extracted pursuant to this subsection in any quantity for
reasons other than test purposes shall first cobtain a surface
mining permit. In addition to the reguirements cf Section 7 of
the Act, all prospecting cperations shall be subject to the
reguirements of this subsection.

(a) Application. The Notice of Intent shall be filed in
triplicate, in clasp-type binders, on forms prescribed by the
Director, and shall contain the following information: '

(1} The name, street address or rcute number, and
telerhone number of the operator;

(2) Indicate if the operator is a corporation,
partnership, or individual;

{2) The name, address, and telephone number cf the
person whe will have responsibility for conducting prospecting;

{2} The name and address of all ocwners of surface land
and mineral rights; _ 7 ) _ , _ . .-

(§) The location of the operation (county, magisterial
district and nearest poest ofifice);
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{€) The anticipated date of commencement and
completicn of cperations;

(7} Indicate whether or not the operator or any
person, partnership, or corporation associated with the operator
has on file, or has ever had on file, in the State of West
Virginia a prospect permit and bond or an intent to prospect. If
so, list all prospect perniits and Notices of .Intent to Prospect,
together with an indication of thelr cuxrent reclamatwon status

(8) The operator's source of legal ?1ght to enter and
conduct operations;

{(9) The notarized signature cf a pr1nc1nal officer of
the operator affixed tc a statement declarlng that the
information contained in the Notice is true and correct to the
best of his knowledge;

{10) The name, address, and telephone number of the
applicant's representative who w111 have on- Slte responelblllty
for conducting the operation;

(11) A narrative description of the proposed operaticn
including &an estimated timetable for. conducting and cormpleting
each phase of the operatlon to 1nclude reclamatlon, '

(12) A deSCV1ptlon of how the applicant w111 conduct
prospecting operations so as to protect habitats of unigue or
unusually high value for fish, wildlife, and other related
environmental values and crltlcal habitats of threatened or
endangered species identified pursuant to the Endangered Spec1es

Act of 1973 (16 U.S.C. 1531 et seq); and

{13) A,description of cultural or historical rescurces
listed or known to be eligible for listing on the National
Register of histecric places and all known archasclogical sites
located within the proposed prospecting area.

(b} Reclamation Plan. A reclamation plan which includes
the following: 7 o -

(1)  The method of prospecting;

{2) The method Zor controlling runoff and-’
sedimentation;

{3) The methed of regrading;
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(¢) A plan for revegetation;

{5} The method for sealing, casing or otherwise
managing prospecting heles, bore holes, wells or cther-exposed
underground openings created during the prospecting; and

(6) The method cf constructing and/or utilizing roads.

(c) Maps. A map showing topographic features, streams,
bodies of water, manmade structures, utility lines, etc.
eguivalent to.that of a United States gecleogical survey
topographic guadrangle map (scale 1" = 2,000'). The following
additional information shall also be shown: h

(1) The surface and mineral owners of the tract{s) and
property lines within the area to be prospected, including
occupied dwellings not otherwise shown on the map;

{2) The guadrangle title with a north arrow;

(3) Clearly indicate the name(s) of the receiving
stream(s) ;

(4} Show by proper markings the approximate location
of the cropline({s) and name of the seamis);

(5) . Show the area(s) tec be disturbed and the
approximate location of excavations, trenches, drill holes,
proposaed and existing roads, and list the number of disturbed
acres and;

{6) Show the location of critical habitats of any
threatened or endangered specxes identified within the proposed
prospecting area.

12.32 ©Nctice of Intent to Prospect - Greater than two
hundred fifty (250) Tons. Any person who intends to commercially
sell or use coal extracted pursuant to this subsection in any
auantlty for reasons other than test purposes shall first obtain
a surface mining permit. If prospecting will remove more than
250 tons ©of coal, the Notice of Intent te Prospect shall include,
in additien to the requirements cof subsection 13.2 of this
Sectioin, the following:

{a) The applicant shall prepare a narrative discussion of a

feasibility study for the site, including the specific reasons
for extraction o the amount of tonnage for which permissicon is
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regquested. The narrative shall be of sufficient detail to enable
the Director to make a determination that the proposed extraction
and sale of the coal i1s inciderntal to testing of the ¢cal to
determine i1f it is of a mineable and merchandisable Juality, so
as tc maks 1t possible to conduct surface mining and reclamation
operaticns on the site for which a permit application can be
submitted at a later date. The narrative shall explain in detail
why other means of prospecting/exploration, such as core
drilling, inveolving extraction of lessg than 250 tons ¢f coal, are
not adequate to determine the guality of the ceal and the
feasibkbility of future surface mining and reclamation operaticns
on the site. Form, géneric or géneral statemerdts by the
applicant of "a need for guality testing of more than 2350 tons
shall not ke adequate grounds for the Director's approval of
removal of greater than 250 tens. The narrative shall contain at
a minimum:

(1) A demonstration that the amount of ccal tc be
removed under the notice cf intent to prospect application is not
the total reserve of coal but ' is a random sampllng of a larger

Iregsarve. o T . - L. Rl S = -

(2) Demonstrates that the .ccal testlng is necessary
for the development of a surface ceoal mlnﬂng ang reclamation
operation for which a surface c¢oal mining coperation permit
application is to be submitted in the near future, and that the
proposed commercial use or sale of coal extracted during .
Drosnect;ng cperations is solely for thegpurpose cf testing the
coal. — —_—

(3) & demonstration that'the application. is for
preospecting and i1s nct surface mining or an "early start-up® for
a surface mining operation.

{4) A statement that reclamation will be completed
within three (3) meonths of initial disturbance cf each site to be
disturbed under the nctice of intent  to prospect.

(8) A descripticn of any endangered or threatened
species identified within the prospecting area.

(€) The locaticn of culturazl or historical resources
listed or known to be eligible for listing on the Naticnal
Register of historic places and all known archaeclegical sites
located within the proposed prespecting area.
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(7) Any other information reguired by the Director
regarding known or unknecwn historic or archaeological resources.

(8) A narrative description of the methods and
equipment to be used to conduct prospectﬂng and reclamatlon

{(b} The name of the company that will receilve the tonnage

. for test burning or other testing purposes and further identify
with specificity the precise tests that will be conducted on the
ccal and the location of the test site. Furthermore, the
applicant shall state that the testing propesed in the
applicdtion has already been agreed to by the applicant and the
company that will receive the coal.

(¢} The intended end user and/or agent or broker shall
provide z statement to be made a part of the application which
will set forth the specific reasons for the test, including why
the ccal may be so different from the intended user's other coal
supplies as to reguire testing; the amocunt of coal necessary foxr
the test and why a legser amouht is not sufficient; and a
description of the specific tests that will be conducted.

(d) A map which contains all information required in
subsection 12.1 of this section and which additionally shows the
location cf critical habitats of threatened or endangered species
identified within the proposed prospecting area.

(&) A copy of a legal notice to be published in a newspaper
of genéral circulation in the county where prospecting w*lT
occur. The ad shall contain the fcllowing:

{1) The name and business address of the operator;

{2} The date the application was f£iled and the date of
close of a public comment period which date shall not be less
than fifteen (15) days after the date of publication;

(3) The acddress of the office of the Division of
Environmental Protecticn where any person whose interest is or
may be. adversely affected shall have the right to submit written
comments;

(4) A description of the general area where
preospecting will occcur;

(5) A statement that an excess of two hundred fifty
(250) tons of cecal will be removed;
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{€) The purpcse for removwng mere than twe hundred
fifty {250] tons; and -

{7) An estimate of the total tonnage to be removed.

13.4 Approval of Notice cf Intent to Prospect = Greater -
than twe hundred f£ifty (250) Tons.

{a} The Director shall act upon an administratively
complete application for a prospecting approval and any written
comments within a reascnable period ¢f time, but in no event
shall acfion be taken prlor tc the close of the publlc comment

period. - S o T I

{bh} The Director shall approcve a complete and accurate
application for a prospecting appreval filed in acceordance with
this section if he. finds, in writing, that the applicant has
demonstrated that the prospecting and reclamation operation
described in the applicaticn will: o

(1) Be conducted in accordance with this section, and
other applicable provisions of these regulatlons, the Act, and
the application; 447 - -

(2) Not jeopardize the continued existence of an
endangered or threatened species listed pursuant to Section 4 of
the Endangered Species Act of 1973 (16 U.S.C. 1533) Or result in
the destruction or adverse modlflcatlon of CVLtlcal ‘habitat of
those species; and : e o R

-{3) ©Not adversely affect any cultural or historical
resources listed con the Natiocnal Register of Eistoric Places,
pursuant to the Naticnal Historic Preservaticon Act, as amended
(16 TU.S.C. Sec. 470 =t seg., 1976, Supp V), unless the proposed
prospecting has been. app*oved by both the Dlrectov and ghe agency
with jurisdiction over such matters._ o

{e) Terms of approval issued by the Director shall contain
conditions necessary to ensure.that the prospecting and
reclamation operaticns will be conducted in compliance with these
regulaticns, the Act and the applicaticn.

(d) The Director shall notlfy the aleﬁcant the |
appropriate local government officials, and other commento*s on
the application, in writing, of his decision on.the application.
If the applicaticn is disapproved, the notice to *qe_appllcant
shall include z statement of the reascon for disapproval. Public
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notice .cf the decisien on each appllcatlon shall be posted by the .
Director at the nearest Division of Envircnmental Protecticn
cffice 'in the wvicinity of the proposed prosoectvng operaticns.

{e) Any perscn having an interest which is or may be
adversely dffected by a decision of the Director pursuant to
paragraph (d) of this subsection shall have the opportunity for
administrative and judicial review.

(£} The Director shall not approve the extraction oI more

than 250 tons for any reason other than that the coal will be
tested for guality and combustibility.

(g} The Director shall monitor the cperation of each and
every pTospectlng approval granted for total compliance with the
prov131ons of ‘the Act, these rules and regulations, and the terms
and conditions ¢f the approval applicaticn.

(h) The cperatcr shall submit a sworn statement to the
local surface mining reclamation lnspector prior to the
completion of ceal removal which will verify that the coal was
used f£or the purpose for whlch the notice of intent to prospect i
was originally granted. '

(i} If the Director determines that, or suspects on the
basis of information made available to him that, a prespecting
operatlon i=s neot belng conducted in the precise manner set forth
in the notice of intent to prespect and/or the accompanying
narrative, the Director shall take immediate steps to compel
compliance or to establish that viclations have cccurred. Such
steps may include, but would nect be limited to, checking weight
tickets and the inspection of end-user records.

123.5 Perfdcormance Standards.

{a) This subsection establishes minimum performance
standards applicable to prospecting cperaticns provided that upcn
an affirmative demonstration that drilling operations that do not
substantially disturb the land and are to be conducted sclely for
establishing property values for purpcses of taxation or highway
construction purposes, such drilling shall be exempted from this
section. The commercial sale or use of coal extracted under an
approval pursuant to subsection 13.1 or 13.2 of this section
except ‘for test purposes as provided therein i1s prohibited.

(b} Blasting. 2lasting is prochibited on prespecting
cperations unless cotherwise approved by the Director. Any
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blasting approved must be conducted in accordance with Section §
of these regulations. L o
(¢) Drainage. 2ll disturbances créated by prospecting
cperations shall be condugted in such a manner as to prevent or
control erosion, siltation, pellution of water, and to minimize
disturbance to the prevailing hydrclogic balance. -Such
cperations shall be exempt from specific design and constructicn
criteria for sediment control structures only if stabilization to
contrel erosion is achieved through alternative. measures. ANy
operation which will substantially disturb the natural land
surface shall be requlred by the Director toc install drainage
control structures in accordance with Section 5 of ;hese
regulaticns.

{d} All prospecting operatlons carried out in steep slope
conditions shall be conducted in a manner ccnsistent with the
steep slope regquirements provided for in .subsection {(d)} of
Secticor 12 of the Act and subsecticn 14.8 of these regulations.

{e) The Director may limit prospecting operaticns from
encroaching nearer than one hundred feet "(100') of a perennial or
intermittent stream, provided that roads or access ways may be
located within one hund?ed feet {(100') of an intermittent or
Derennlal sStream. Roads shall not be consurucbed _up a stream bed

to SLgnlflcantly alter the normal flow of water.

(£) ERach prospectlng hele, borehole, well or other exposed
underground cpening ¢reated during prospéctifig shall be cased,
sealed, or cotherwise managed to prevent acid or toxic drainage
from enterlng ground c¢r surface water, or substantial degradatlon
of ground water. quality or <¢uantity. All such holes or openings
shall be sealed, plugged, or otherwise managed to insure the
safety of Deople, livestock, fish and wildlife, machinery, etc
durlng prospecting. When no longer nesded, such holes or
cpenings shall be permanently closed.

{g) All toxic or acid-forming materials encountered while

prospecting shall be handled in accordance with the reguirements
of subsections 14.5 and 14.6 of these regulations.

(h} All facilities and equipment shall be remcved Irom the
prospecting area when they are no longery needed.

(i) Topsoil shall be removed, steored and redistributed on
disturbed areas as necessary to. assure successful revegetation.
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(4§} Aall areas disturbed during prospecting operations shall
be regraded td approximate original contour within three months
of initial disturbance unless reclamation has been waived
pursuant to receipt of an appropriate surface mine application
number - (SMA); provided, that reclamation cannot be delayed more
than one (1) year from recelipt of a surface mine application
numbex ' T i :

(k) All disturbed areas must be revegetated Iin a manner
consistent with Section 9 of these regulaticns. .

protection of endangered and threatened species and their
critical habitats as determinsed by the Endangered Species Act of
1873 (1€ U.8.C. 1531, et seg.) or habitzats of unigque or unusual

high wvalue for fish or wildlife.

(1) The cperation shall be conducted so© as to provide

13.6 Prospecting Roads.

{a) Bach prospecting road shall be lcoccated, designed,
constructed, reconstructed, used, maintained, and reclaimed so as
Lo: .

(1) Contrecl or prevent erosion, siltation and the air
pollutiocn atteridant to erosion, including road dust as well as
dust occurring on other exposed surfaces, by measures such as
vegetating, watering, using chemicals or other dust suppressants,
or otherwise stabilizing all exposed surfaces in acccrdance with
current, prudent engineering practices;

‘ (2) Centrol or prevent damage o fish, wildlife, or
their habitat and related en¥vironmental wvalues;

(2) Ccntrol or prevent additional contributions of
suspended solids to stream flow or runcfif ocutside the permit

area;: - T

(4) Neither cause nor contribute to, directly or
indirectly, the violaticn of State or Federal water guality
standards applicable to receiving waters;

(5} Refrain from sericusly altering the normal flow of
water in streambeds or drainage channels;

(6) Prevent or contrcl damage to public or private

property, including the preventicn or mitigation of adverse
effects con lands within the boundaries of units of the National
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Park System, the Naticnal Wildlife Refuge System, the National
System of Trails, the National Wilderness Preservation System,
the Wild and Scenic Rivers System, including designated study
rivers, and National Recreatlon Areas de51gnated by Act of
Congress; and .

{7) 7Prevent the use of. ac1a,and LOXlC formlng
substances in road surfacing. '

(b) To ensure environmental protection appropriate for
their planned duration and use, including consideraticn of the
type and size of equipment used, the design and construction or
reconstruction of prospecting roads shall incorporate appropriate
limits for grade, width, surface materials, surface drainage
control, culvert placement and culvert size, in accordance with
current, "prudent engineering practices, and any design criteria
established by the Director. _ -

{c} No part of any prospecting road shall be located in the
channel of an intermittent cr perennial stream uhless
specifically anproved by the Director in accordance with the
applicable provisions of paragraph (b) of subsection 4.2 of these
rules. Roads shall be located to minimize downstream
sedimentation and flocding.

(d) A prospecting road shall be maintained to meet the —
perfcrmance standards of this subsectlon and any additional
criteria specified by the Director.

(e} A prospecting road damaged by a cahastrophlc event,
such as a flood or earthguake, shall be repaired as sooh as is
practicable after the damage has cccurred.

{£) Reclamation. A prospecting rcad noi to be retained
under an approved postmining land use shall be reclaimed in
accordance with the approved reclamatlionw plan as soon as
practicable after it is no longer #need for prospecting
operations. This reclamation shall include:

(1) Closing the road to traffic;

{2) Remov;ng all bridges and culverts unless approved
as part of ‘the postmining land use;

{3} Removing or otherwise disposing of rocad-surfacing
materials that are incompatible with the pOnglnlqg ‘land use and
revegetaticn reguirements.

192




Ticlie 38 o . . -
C8R 2z - : ' = . _
Section 13 ’ ’ . .

(4) Reshaping cut and £ill slopes as necessary to be
compatible with the postmining land use and to complement the
natural drainage patterm cf the surrounding terrain;

{3} Protecting the natural drainage patterns by
lns;alllng dﬂkes or cross drains as necessary to control surface
runeoff ‘and erdsicn; and '

(6) Scarifying and ripping the roadbed; replacing
topscil cor substitute material, and revegetating disturbed
surfaces in accordance with Sectﬂon 9 and Section 14.3 of these

rules. _ . . —

13.7 Expiraticn. A notice of intent to prospect shall be
valid only for the time period indicated in the application,
which period shall not exceed two (2) years. The Director may
approve an extension of the time pericd upon & request by the
operator subject to the reclamation reguirements of paragraph
(h), Section 7 of the Act and this Secticn.

132.8 Bond Release. The bond or other securities
accompanying a notice of intent shall be released upcn
satlsfactory regrading and establishment of a permanent
vegetative cover. All applications for bond release shall be
accompanied by a final map showing the total disturbed area of
the prospecting operation.

13.9 ©Notice on Site. All operators conducting Drosnectlpg
activities shall, while in the prospecting areas, have in their
possession, a copy of the written aDDroval of notice of intent
for such activities issued by oxr submitted to the Director.

13.10 Public Reccrds. &all informaticn submitted to the
Division of Environmental Protection as a part of the notice of
intent to prospect, as reguired in the Act and this section,
shall be made available for public inspection and copying at the
nearest. Division of Environmental Protection office; provided,
that information submitted to the Director pursuant t£o this
subsectlon which contains trade secrets or privileged commercial
cr financial informaticn which relates to the competitive rights
cf the person filing such information or other persons who may be
affected, is certified lpformatlon and shall not be available for
public examinaticn.

13.11 - Lands Unsuitable Designation. Notwithstanding any
other provisiocn of this section, any person who proposes to
conduct prospecting coperations on lands which have been
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designated as unsuitable for surface mining pursuant to Section
22 of the Act, shall prepare and f£i le a notice of intent in
accordance with subsection 13.3 of this Section. Approval of the
notice of intent shall be in accordance with subsection 13.4 of
this Section. -
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38-2-14. Performance Standards. In addition to the reguirements
of the Act, the fellowing performance sbandards shall be
applicable to both surface and underground mining operations.

14.1 Signs and Markers. Signs and markers as reguired in
this subsection shall be erected and maintained throughout the
life of the permit or terxm of the specified activities for which
they are intended. .

(a} Permanent Monument. A permanent monument shall be
pested at primary points of ingress and egress con the permit area
from public roads and highways. The monrument shall consist of a
sign constructed of wood, metal or other suitable material
measuring two feet by three' eet (2' x 3') and mounted on a two-
inch (2%) diameter pipe driven three feet (3') into the ground
with four feet (4') exposed. Any suitable substitute may be
approved. The sign shall clearly indicate the company name,
permit number, business address and telephcne number.

(b) Perimeter Marker. Prior to initial disturbance,
suitable markers made of durable material shall be established to
permanently mark the perimeter of the area under permit. The
assigned permit number shall be affixed to the permanent
perimeter marker. Other markers may be used to delineate the
boundaries c¢f the proposed permit area.

(e} Buffer Zone Markers. Appropriate markers will be
established along a buffer zone. Markers shall consist of metal
or wocden stakes or other suitable devices or methods.

(d) Topsoil Markers. When topscil or topsoill substitute
material is segregated and stockpiled, the stockpiled material
shall be marked. Markers shall remain in place until the
mataerials are removed. '

(g) _ Blasting Signs. If blasting is necessary to conduct
surface - mining operations, the following signs and markers shall
be required: . ) S : ) B o
{1} Warnlng signs shall be conspicuocusly displayed at
all approaches to the blasting s;te, aleng hauvlageways and access
roads to the mining operation and at all entrances to the permit
area. The sign shall at a minimum be two feet by three feet (2' x
3') reading "WARNING! Explosives in Use" and exﬁTaining the
blasting warning and the all clear signals and the marking of
bTasulng areas and charged holes; and
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. {(2) Where blasting operations will be conducted within
one hundred (100) feet of the olfside right-of-way of a public
road, signs reading "Blasting Area", shall be consplcuOley
rlaced along the perimeter of the blas;;ng arsa. '

14.2 Casing and sealing of holes and exposed unaevgrouna
openings. , _

(a) General reguirements. Each prospecting hole, othér
drillhole or borehcle, shaft, well, or other exposed underground
opening shall ke casad, lined, sealed or otherwise ménaged as
approved by the Director to preveéent acid or other toxic drainage
from entering ground and surface waters, to minimize disturbance
to the prevailing hydrclogic balance and to ensure the safety of
people, livestock, fish and wildlife, ard machinery in the permit
and adjacent area. Each prospecting hele, drill hole or borehole
well or opening that is uncovered or expesed by mining activities
within the permit area shall be permanently closed, unless
approved Ifcr water monitoring or othexwise managed in a manner
approved by the Director. However, at the time of final release
of bond, exploratory or monitoring wells must either be sealed in
a safe and environmentally sound manner or with the prior
approval of the Director, be transferred to another party for
further use. The conditions of the transfer shall comply with
State. and local laws, regulations, and other regquirements.

(b} Temporary séidls:

{1) Each mine entry which is temporarily inactive, but
has a .further projected useful service under the approved permit,
shall be protected by barricades or other covering devices,
fenced, ard posted with signs, to prevent access into the entry
and to identify the hazardous nature of the opening. These
devices shall be periodically inspected and maintained in good
ope*atlnc cendition by the perscn whe conducts the underground

mln*ng activities. o . - R

{2} Each prospecting hole, cther drill hole cor
borehole, shaft, well, and other exposed underground -opening
which has been. ldentlFled in the approved permit for use to
return underground development waste, codl processing waste or
water to underground worklngs, or to be used to monitor ground
water conditions, shall be temporarily sealed until actual uss
and protected during use by fences, barrlcaées, or other
protective Geviges.

183




Title 38 — .. . : , ,
Series 2 . . o ) - " ‘ N
Section 14

{c) Permanent seals. When no longer needed for monitoring
or other use approved by the Directer upcn a finding of no
adverse environmental or health and safety effects, each shaft,
drift, adit, tunnel, prospecting hole, entryway or other opening
to the surface freom underground shall be capped, sealed,
backfilled, 6r cotherwise properly managed in accordance with
paragraph (a) of this subsection and in accordance with MSHA
regulations at 30 CFR 75.1711. Permanent closure measures shall
be designed to prevent access to the mine workings by people,
livestock, fish and wildlife, machinery and tc keep acid or cther
toxic drainage from entering ground or suriace waters.

14.3 Topsoil. i

(a) Removal. Prior to disturbance of an area, topscil
shall be removed from the area to be disturked in a separate
layer and if not immediately redistributed, it shall be
segregated and stockpiled in a separate stable leocation as
specified .in the preplan. Stockpiled topsoil shall remain in-
place until used for redistributicn unless otherwise approved by
the Director. Stockpiled topscil shall be protected from
excessive compaction. Where the remcval of vegetative material,
topscoll or otfher materials may result in erxcsion, the Director
may limit the size of the area from which these materials are
removed at any cne time.

(b) Redistribution. Prior to redistribution of topsocil,
the regraded land shall be treated, if necessary, to reduce the
potential for slippage of the redistributed material and/or to
enhance root penetraticon. Topsoil and cther materials shall be
redistributed in a manner that prevents excess compacticn and
that achieves an appreximate uniform, stable thickness,
consistent with the approved postmining land uses, contcours, soil
density, and surface water dralnage svstem. Immediately after -
redistribution =11 topsoil areas shall be protected from wind and
water erosion.

(¢} Top Scil Substitutes. Any substitute material used for T
topsciling must be capable of supporting and maintaining the '
approved postmining land use. This determinaticn of capablility
shall be based con the results of appropriate chemical and - R
physical analysis of overburden and topsoil. These analyses
shall include at a minimum depth, thickness, and areal extent of L
the substitute structure or soil horizon, pH, texture class,
percent. ccarse Iragments and nutrient content. A certification
of analysis shall be made by a gualified lakoratory stating that:
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(1) The proposed substitute material is egually
suitable for .sustaining vegetation as the existing topsoil;

(2) The resulting soil medium is the best available in
the permit area to support vegetation; and

(3} The analyses were conducted using standard testing
procedures. . Tt 7 o -

(d) Soil Amendments. Nutrients and soill amendments in the
amounts determined by soil tests shall be applied to the
redistributed surface soil layer so that it supports the approved
postmining land use and meets the revegetation reguirements of
Secticn & of these regulations. These fests shall include
nutrient analysis and lime reguirement tests. Results cf these
tests ghall be submitted t£o the Director with the final planting
report as regquired by these regulations.

14.4 Diversions.

{a} Stream Channel Diversions. Stream channel diversions -
and stream channels reclaimed after the remeval of tempcrary
divergions, shall be designed and constructed so as to restore or
approximate the premining characteristics of the original stream
channel, inciuding the natural rlparlan vegetation, to promote
recovery and enhancement of the aguatic habitat.

(b} Temporary Diversions. Temporary diversicns shall be
removed when they are no longer needed to achieve the purpose foz
which they were approved as long as downstream facilities which
were belng protected are modlfled,or removed

{e) Reclamation of Diversions. All Lemporary diversions
shall be removed and reclaimed pricr te permit abandonment and
all permanent diversions shall comply with g@eiegproved

reclamation plan and be renovated if necessary prlor Lo
abandonment . —— =

14.5 Hydrologic Balance. B2All surface mining and reclamation
activ;tles shall be conducted to minimize the disturbance of the
hydrcleogic balance within the permit and adjacent areas, to
prevent material damage to the hydrologlc balance cutside the
permit area,; tc assure the Drotectlon or replacement of water
supplies, and to support the approved post mlnlnd land use,

(a). Water Quality Control. All water accumulation intec the
pit shall be removed at least once.in a twenty-four (24) hour
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pericd whenever water gquality or spoil stability may be adversely
affected. B

(b) Effluent Limitations. Discharge from areas disturbed by
surface mining shall not violate effluent limitations or cause a
viclation of applicable water quality standards. The moniteoring
frequency and effluent limitations shall be governed by the .
. standards set forth in an NPDES permit issued pursuant to Article -
11, Chapter 22 of the Code, the Federal Water Pollution Control S
Act as amended, 33 U.S.C. 1251 et. seg. and the rules and
regulations promulgated thersunder.

{c) Treatment Facilities. BAdequate facilities shall be
installed, operated and maintained using the best technology
currently available in accordance with the approved preplan to
treat any water discharged from the permit area so that it
complies with the reguirements of paragraph (b) of this
subsecticon. Nonmechanical treatment systems may be utilized if
flow is infreguent or small and timely and consistent treatment
is assured.

{d} Breakthrough. Any surface breakthrough of water caused o
by the operator during the course of his coperations shall be
sampled immediately and analyzed for teotal iroen, total suspended
solids and pE and if regquested by the Directecr, any other
parameter which is characteristic of the discharge. Such analysis
shall be made by a competent water analyst or chemist. The
original and at least cne copy of such analysis shall be retained
by the cperator, and two (2) copiles shall be submitted to the
Director. Should said analysis indicate the water guality to be L
less than the applicable effluent limitations, seals shall ke
immediately constructed. These seals shall:

(1) Prevent any ailr from entering the underground mine L e -
by way of the breakthrough;

{2) Prevent any alr from entering the breakthrough
while zllowing the water tfo flow from the breakthrough;

(3) 8Sezl the breakthrough of water sc that it cannot L
flow. Such seals shall be constructed of stone, brick, block,
earth or other impervious materials which are acid resistant; or - ---

(4) Alternate methods of handling discharges from

breazkthroughs may be employed where it can be established that
applicable effluent limitations can be met.
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() Digcharges Into Underground Workings.

{1) On active underground mining operations, all
Yeasonable measures shall be taken to intercept all surface water
by the use of diversioms, culverts, drainage ditches or other
approved methods to préevent water Ifrom ehtering the working area.
All surface drainage from the disturbed area must pass through a
" sediment pond or series of sediment ponds so that discharges from
such areas will not cause a violation of water guality standards.

{(2) Discharges into underground mine workings are
prohibited, nor shall water be &lscharged from one underground
worklng to another, unless the cperator demonstra;es to the
Director that such activities will:

(A) Not cause, result in, or contribute to a
viclation of water quality standards and effluent limitations
both on or outside the permit area;

{B) Not be discharged without MSHA approval;

(C) Minimize disturbance. to the hydrologic
balance on the.permit area and prevent material damage outside
the permit area; and .

{D) Be discharged at specified rates as a
controlled flow meeting applicable.effluent limitations for pH
and total suspended solids, except that the pH and total
suspended limitations may be exceeded if approved by the .

Director, and is limited teoc: .._.° L B
(i) Coal-procesSing waste;
(11} Fly ash from a coal-fired facilicy;

(1ii) Inert materials used for stabilizing
underground mines; ' - -

(iv) Underground mine development wastes;

(v) Sludge from an acid mine drainage
treatment facility or flue-gas desulfurigation; or

(vi) Water.

(£} Co-mingling of Waters. TUnless othsrwise approved by
the Dirsctor, water from underground works shall nof be co-
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mingled with surface drainage. When separate Ttreatment
facilities are used for discharges from underground works, they
shall be designed tco adegquately treat the anticipated guantity
and quality of the raw discharge. ‘

(g) Gravity Flows. No person shall locate copenings for new
drift mines working in acid or iron producing coal seams in such
=z manner that the mine will have a gravity discharge. If there
will be a gravity discharge and the seam to be mined is listed in
subsection 2.4 of these regulations, site specific data must be
submitted demonstrating that this seam is nct an acid or irom
producing seam at this location.

(h} A waiver of water sibply replacement granted by a
landowner as provided in subsectien (b) of Section 24 of the Act
shall apply only to underground mining operations, provided that
2 waiver shall not exempt ary operator from the responsibility of
maintaining water quality.

14.6 Acid Producing and Toxic Materials.

(a) RAcid and Toxic Soils. Drainage from acid-forming and
toxic-forming materials into ground and surface water shall be
avoided by identifying, burying, blending, segregating, and/or
treating spoil or other materials that will be toxic to
vegetation or that will adversely affect water quality. Such
materials shall be handled and treated in accordance with methods
set forth in the approved preplan within thirty (30) days after
initial exposure or a lesser pericd if required by the Director.

(b) Burying Acid and Toxic Materials. Acid-feorming or
toxic-forming material shall not be buried or stored in proximity
to a drainage course or groundwater system.

{¢) Treatment of Toxic Material. All exposed coal seams
remaining aftéy mining and any acid-forming, toxic-forming, or
combustible materials or any other waste materials shall be
covered with a minimum of four feet (4') of nontoxic and
noncombustible material. Where necessary to protect against
upward migration of salts, exposure by erosicn, or to provide
adequate. depth for plant growth, the Director shall speciiy
thicker amounts cf cover. ' -

14.7 Monitoring Reguirements.

(a) S8urface Water. All surface water shall be sampled and
analvzad and cotherwise menitored in accordance with the approved
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surface water monitoring plan. Monitoring and analysis shall
occur at each monltorlng site no less freguently than quarterly.
All measurements shall be submitted to the Director and all
viclations of applicable,effluenb limitations shall be reportad
to the Director within fivé (8) daves of receipt of analytical
results. The operator shall immedidtely _molemggg 1'emedﬂa'
measures described in the hvdrologic reclamatiocn plan

Monitoring shall continue until bond release unless the operator
demonstrates that continued monitoring is unnecessary to achieve

the purpose of the monitoring plan.

(b} Groundwater. Where adverse impacis to a significant
groundwater resource are identified as provided in paragraph (h)
of subsection 3.22 of these regulaticns, the groundwater
resources shall be meoniteored in accordance with the groundwater
monitoring plan. Monitoring and.analysis shall occuxr nc less
frequently than quarterly. ALl measurements shall be submitted
to the Directer and all vioclations cof standards established under
Section 24 of the Act shall be reported to the Director within
five (5) days of receipt of analytical results. The operator’
shall immediately implement remedial measures descrlbed in the
hydrologic reclamation plan. Monitoring shall continue until
bond release unless the operator demonstrates that continued
monltovlng is unnecessary to achleve the Durposes of the
monitoring plan. . _ o T

{c) GCGround Water Monitoring Waivers. - If an applicant can
demonstrate by the use of the PHC determination and othsr
availlable base line hydrclogic and geologic. information that a
particular water-bearing stratum in the proposed permit and
adjacent area is not one which serves or_may potentially serve as
a significant aguifer.or ensure the hydrclegic balance within the
cumulative impagt area, monitoring of the stratum may be waived
by the Director. Walvers will be considgred and granted
separately and exclus;vely for esach individual watér-kearing
stratum unless it is shown by the use of the PHC determination
and base line hydrologic and geolcgic information that all
individual water-bearing stratums ©f concern are hydraullcaTIy
interconnected and can be waived as a complete unit.

{d) Water Treatment. Where any discharge from the permit
area requires treatment during the mining operaticn in order to
meet the applicable efflueht limitations, water menitoring of
such discharges shall continue following grading approval. If it
is established on the basis of such monitoring that the
hydrcleogic balance is being preserved without tresatment, the
treatment facilities may be removed. A one {1) ysar history of
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meeting the applicable effluent limitations shall be adequate to
establish that the hydroclogic balance is being preserved.

(e} Monitoring Eguiprdient. Meonitoring equipment located
both at the permit area and at cff-Site arsas shall ke properly
installed, operated, and maintained during the required
menitoring period and removed when no longer reguired. i

14.8 Steep Slepe Mining.

(a} Backfilling and Spoil Placement. In addition to cother
aprlicable performance standards set forth in the Act and these
regulations, the following standards shall apply where the
natural slope of the land within the permit arez exceeds an
average of twenty (20) degrees as measured from the horizontal.
These standards except the variance provisions of subsection
14.12 shall alsc apply to slopes of lesser steepness where the
Director has determined, on the basis of soils, climates, method
of operation, geology, and cther site-specific characteristics,
that special measures are reguired to protect the area below the
mining cperations from landslides or other hazards. The
provisions of this section do not apply when mining is conducted
on & flat or gently rolling terrain with an occasional steep
slope through which the mining proceeds and leaves a plain or
predominantly flat area.

{1) BSpocil, debris, or abandoned or disabled egquipment
shall not be placed on the downslope except as provided in
subsecticn (d) of Secticn 13 of the Act. ExXcess spoil may be
rlaced in specified areas designed in the permit application for
such placemenb, if such placement is done .in accordance with the
provisions of subsection 14.14 of these regulations. Nothing in
this section shall prohibit the placement of materials in
haulroad or access road fills on slopes steeper than twenty (20)
degrees so lorng as the f£ills are constructed in accordance with
construction specifications set forth in subsection 14.14 of this
section. Casting of spoil from a higher seam to a lower seam in
multizle seam operations may only occur where: the highwall of
the lower seam intersects the outcrop of the upper seam; the
lowest seam is mined first or in advance of the upper seams; and
minimum bench widths based on slopes are established on the lower
bench sufficient to accommodate both spoil placement from the
upper geam and bench drainage structures.

(2) The highwall shall be eliminated and the disturbed
area graded to the approximate criginal contour. Spcil material
in excess of that reguired for the reconstruction of the
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approximate original contour shall be permanently stored in areas
designated in the permit for such use and designed and
constructed in accordance with subsection 14.14 of this section.

(3} Land above the highwall shall not be disturbed
unless the disturbance is necessary te fagilitate comp7iance with
the envircnmental protection standards of this secticon and
Section 12 and 14 of the Act. Standards to be considered which'’
justify such disturbance are the followmng '

(A) Achieve the approximate original contour;

{B) Control erosion,'sedlment aticn, and water
runcff; T

(€} Provide access to the area above the highwall
for revegetation purposes; or

(D) Comply with safety standards.

(4} The material used to backfill and eliminate the
highwall shall be sufficiently compacted or otherwise
mechanically stabilized so as to insure stability of the backfill
with a static safety factor of 1.3. . Placement of woody materials
in the fill shall be prohibited unlesgs the Directeor first
determines that the methed of placement of woody material will
neot deteriorate the future stability of the backfilled area. The
operator shall at a minimum retain all overburden and spoil on
the solid portion of the existing or new benches and backfill and
grade the area to the most moderate slope possible.

(53} When mining through natural watercourses or when
water is to be directed acress or through the backfill, a
drainage channel, flumes, culvert, or french drain snall be
constructed across or.thrcugh the backfill in order to insure

_____ Such drainage channels,

fiumes, culvert or french drains shall be _constructed of nontoxic.
durable rock, asphalt, pipe, concrete or other similar material.
Channels, flumes, culvert and drains shall be constructed in
accordance with the aobllcable criteria set forth in the

applicable reguirements of these regulations. -

14 .92 Auger Operaticns. o

(a)] Prohibition and Variance. Augering shall be prohibited
by the Director if it is determinéd that such operaticons pose a
potenhlal hazard to the envircnment, to the publ;c welfare and

(o]
]
Ll
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safety, to water quality, or td structures or buildings as a
result of subsidence. -

(b) Aall auger holes, except as provided in paragraph (c) of
this subsection, shall be:

(1) Sealed within seventy-twe (72) hours after coal
extraction with an impervious and ncncombustible material, i1f the
holes are discharging water containing acid-or toxic-forming
material. If sealing is not possible within seventy-two (72)
hours, -the discharge shall be collectively treated commencing
within seventy-two {(72) hours after completion to meet applicable -
effluent limitaticns and wabe*—qualltv standards until the holes e

are sealed; and

(2) Sealed with an impervious ncn-combustible
material, as contemporaneocusly as practicable with the augering
operation, if the holes are not discharging water containing .
acid-or toxic-forming material.

(¢) Auger holes need not be sealed with an impervious :
material so as to prevent drainage if the Dlrector determlnes -
that: i .

(1} The resulting impcoundment of water may create a
hazard tec the environment or public health or safety, and

(2) The drainage from the auger holes will:

(A} Not dose a threat of pollution to surface
water, and . .

(B) Comply with applicable effluent limitations
and water guality standards.

(d) Spacing. Auger mining cperations shall be czeonducted in
a manner which maximizes recoverability o¢f mineral reserves
remaining after augering. The operatcr shall, at a minimum,
leave areas of undisturbed coal %o prov*de access for future
underground mjnlng activities, unless it is established by the
cperator that the ccal reserves have been depleted or are so )
limited in thickness or extent that it would nct be practicable ,
to attempt further recovery.

(e} Subsidence. Auger niining operaticns shall be conducted

in such a manner so as to prevent or minimize subsidence and
where material damage cccurs the operatcer shall correct such
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damage in accordance with the reguirements of paragraph (c)
subsection 16.2 of these regLTatlons. o

(£) ,Drevwously Mined Areas. Where auger mining cperations
ffect DreV1ously mined areas and the wolume »f &ll Yeascnably
avallable spoil is demonstrated in writing to the Director to be
insufficisnt to completely backfill the hlghwall the h;ghwall
shall be eliminated to.the maximum extent technically practical ..
in accordance with the following criteria:

(1) The person who conducts the auger mining operation
shall demonstrate to the Director that the backfill, deSLgned by
a qualified registered professional engineer, has a minimum
static safety :actor for the stablllty of the backflll of at
least 1.3. S T

{2} All spoil generated by the auger mining cperation
and any associated surface coal mining and reclamaticn cperation,
and any other reasonably available spoil, shall be used to
rackfill the ares=. Reasonably available spoi7 shall include
sp017 generated by the mlnlng cperation and other 39017 located
in the permit area that is accessible and available for use and
that when rehandled will not cause a hazard to the public safety
or significant damage to the envxronmengﬁ Foxr this S _purpose, the

permit area shall include spoil in the lmmedlate v1c1n1ty of the
auger mining cperation. ] el e

(3} The coal seam mined shall be covered with a
minimum of four (4) feet of nonacid, nontoxic-forming material
and the backfill graded to a slope which . is compatible with the
approved postmining land use and which provides adeguate drainage
and long-term stability. '

{4) Any remnant of the highwall shall be stable and
not pose a hazard to the publlc healch. and saf ety or to the
environment. Tl sE— s — .

(5) Specil placed on the cutslope during previous
mining operaticns shall not be disturbed if such disturbances
will cause instability of the remaining spoll or ctherwise
increase the hazard to the public health and safety or to the
environment. - ; LT T T T T

(6) Auger holes shall not exténd closer than five
hundred (500) feet to any ‘abandoned ©r active underground mine
workings except as approved in Section 14.13. .

(8]
<
L
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14.10. Mountaintop Removal.

{a} Backfilling and Regrading. In additicn to the other
performance standards set forth in these regulaticns, the
following periormance standards will apply where. the mountaintop
removal method of miding is used: :

(1) The final graded top plateau slopes on the mined
‘area shall be less than five ({5) horizontal to one (1) vertical
SC as to create a level plateau or gently rolling configuration.
The outslopes of the plateau shall be noc steeper than two (2)
horizontal to one (1) vertical.

(2) The resulting level or gently rolling contour
shall be graded so that water will drain inward from the ocutslope
eéxcept.at specific points where it is released over the cutslope
in constructed channels. Such channels shall be protected from
erosion and constructed in accordance with paragraph (c)
subsection 5.3 of these regulations.

14.11 Progedures to Obktain Inactive Status.

{a) A permittee may not cease mining and reclamation
cperations for a pericd of thirty (20) days or more unless the
Director finds in writing that all the following requirements
have been fully satisfied:

(1) The site is in full compliance with all standards
of the program and permit, including but not limited to
contemporanecus reclamation, no ocutstanding violations or
penalties exist, and adequate pictorial and narrative description
of site conditicons to date has been placed in the file;

{2} Where the permit involveg the extraction of coal,
significant coal reserves for the mine remain;

(3) All disturbed acreage is bonded in accordance with
Secticn 11 and 12 of the Act and Section 11 of these regulations;

(4) All required and necessary backfilling, regrading,
revegetation, environmental monitoring, and water treatment
activities will continue on the mine site, and adeguate
provisions for other reguired and necessary maintenance work for
the time periocd for which the application to cease operations has
been made; ' - o ' ' n
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(5} The site must be adeguategly secured to ‘guard
against hazards to the public;

(6) A finding based on.a detailed show1ng by the
permittee that the cessation is necessary because of temporary
market conditicns which are likely to change in the pericd for
which the temporarily inactive status is sought;

(7) A color coded mlnefnrog*ess map accurately
deplc;lng the extent and location of all disturbed area, the
remaining undisturbed areaz, and the remaining ccal reserves, if
any, on the permit at the time of the reguest. The mine/progress
map shall contain a legend which lists ‘the respective acreages
and/or tonnages for each of the above aescrlbed categor*es,

(8) Each request Ior inactive status shall ke
submitted on forms prescribed by the Director and shall contain a

sworn statement as follows: "The information contained in this
application is true and correct te the best of my knowledge and
belief. Such statement shall be signed by an accountable

official of the applicant and shall .be notarized; and
{9) Inactive status shall net relieve the operator of
any responsibility foxr complying with the Act, these rules and

regulatzons, or the terms and condltlons of the permit

(b} The Director may grant inactive status for a pericd not
to exceed one-half the permit term if it is determined that the
application contains sufficient information te meet all
requirements of paragraph (a) cf this subsection: Prcvided, That

where the applicant documénts in the application that the
cperations will become inactive for more than thirty (20) days,
but will be reactivated on_an intermittent and/or irregular basis
during the approval period, such operations are not reguired to
reapply for inactive status except at the termination date of the
initial term of approval:_ Provzdedmgqyever, That the Director
may review the approval of inactive status during its term and
reguire updated information pursuant to paragraph {(a) of this

subsection, and based upon this or other information, may modify
or rescind the approval prior to . its initial termination date.

4 (¢} The Director shall within five (5) days of receipt of a
request for inactive status, post the application and supporting
documentation in an appropriate public office in the area of the
permit, and shall notify any persons whe have reguestad
notification cf a reguest for inactive status cn the relevant
permit, that a reguest has been recelved mhe Dl*ecto* snall
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provide for public comment and an opportunity for an informal
conference. 1If a reqgquest for an informal conference is received
within thirty (30) days of the Division's receipt of the reguest,
the Directer shall schedule the conference in the area cof the
permit . _

(d) Within thirty (30) days preceding the expiration of the
initial time period granted for inactive status, the permittee
may reguest an extension of the approved inactive pevlod and at
that time must submit current information meeting the
regquirements of paragraph (a). The Director shall make the same
findings and provide for the same public review process befcore
granting a request for extension. In no event may the total time
granted for inactive status for any given surface coal extraction
permit :be in excess of three (3) vears, provided, That further
extensicns may be granted on the basis of a showing by the
permittee that such extension is necessary by reason of:

(1) Litigation precluding reactivation of the site;
(2) Labor strikes; or

{(3) Substantial equipment necessary for extraction,
e.g. draglines, shovels, etc., remain on the site and are being
maintained in working order. - h o

(e) The three (3) year limitation on inactive status for
surface mines shall not apply to preparation plants or load-out
facilities, whether or not they are assoc1ated with a suriace
coal extraction permit.

(f) The provisions set forth in this subsection shall be
applicable to all surface mining and reclamation cperaticns which
currently have approved inactive status on the effective date of
these regulations.

14.12 Variance From ADDrOleaLe Criginal Contour -
Reguirements.

{a) Procedures to Obtain a Variance. The Director may
grant a variance from the regquirements for restoring the mined
land in steep slope areas to approximate original ceontour under
the following terms and conditions:

(1) The permit area is located on steep slopes as
defined in paragraph {(a) of subsection 14.8 of these regulations;
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(2) The alternative postmining land use requlremengs
of subsection 7.2 of these regulations are met;

{3} All other applicable reguirements of the Act and
these regulations, except for those relatlnc Lo auoroxwmate
original contour, are met; o

(4} All highwalls are completely backfilled in a
manner which results in a static safety facter of 1.3;

(5) .Only spoil not necessary to achieve the postmining
land use may be removed from the mine bench; .

(6) The watershed of the permit and adjacent area will
be improved by Teducing pollutants, environmental impacts, or
flood hazards; DrOVlded that, the watershed will be deemed
improved only if: T B T T T

{A) The amount of total suspended sclids or other
pollutants discharged to ground or surface water from the permit -
area will be reduced, s0 as to improve the public or private uses
or the ecocleogy of such water, or.flood hazards within the
watershed containing the permit area will be reduced by reduction
of the peak flow discharge from prec1pltaulon events or thaws;
and I

{B}) The total volume of flow from the propcsed
permit area, during every season of the year, will not vary in a
WaY that adversely affects the ecology of any. surface water or

(7) Apprropriate Federal, State and local government
agencies have an opportunity to review and comment on the
Droposed postmining land use to determine that the potent1a7 use
is shown to censtitute an equal or better economic or public use;

(8) The proposed use is designed and certified by a
qualified registered professicnal enginedr in conformande with
Dr01855101al standards estaklished to assure the sgtability,
drainage, and conflguratlon necessary for the wnteqdec use of the

site; and : = . Lo

{2} The surface land owner{s) of the permit area has
regquested in writing that a variance be granted tc achieve the
approved alternative postmining land use. o B
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14.13 MSHA Zpproval. No mining shall occur within five
hundred (500) feet of an underground mine not totally abandoned
without approval by the Federal Mine Safety and Health
Administration.

14.14 Disposal of Excess Spcil.
(a) General,. - L

(1) Spocil not required to achieve the approximate
original contour shall be transported tc and placed on designated
disposal sités within the permit area;

(2) All excess spoil shall be placed in a controlled
manner so as teo minimize the adverse effects of leachate and
surface water Tuncff from the f£fill on surface and groundwater;

{(3) Coal processing wastes and underground development
waste shall not be placed in such f£ills unless the waste is
placed in accordance with Secticn 22 of these regulations,
contains no acid producing or toxic. forming materials and is of
the proper characteristics so as to assure the design stability
of the fill;

{(4) Any excess specil disposal in an undergrcocund mine
shall be dene in accordance with a plan approved by the Mine
Safety and Health Administration in acceordance with design
standards of paragraprh (s), subsecticn 22.3 of these regulations;

(5) Excess spoil that is acid- or toxic-forming or
combustible shall. be adeguately covered with nonacid, neontoxic
and noncombustible material, or treated, tc control the impact on
surface. and ground water in accordance with subgection 14.6 and
14.7 of this section, to prevent sustained combustion, and to
minimize adverse effects on plant growth and the approved
postmining land use; T L

{6) Slope prctection shall be provided to minimize
surface: ercsiorn at the site. All disturbed areas, including
diversion channels that are not riprapped or ctherwise prctected,
shall be revegetated upon completion of construction; and

{(7) The £final configuration of the f£ill shall be
suitable for the approved post mining land use.

21¢
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{b) Certification - Imspectiocns and Reno*ting
Certification of all excess speil £ills sha 1l be vequwred as

Lollows e = , e - . e

(1) The f£ill and appurtenant structures shall be
designed in accordance with professicnal design standards, which
meet the reguirements of this subsection, and certified by a

- registered professicnal englneer experlenced in the design of
earth and rock fill embankments;

(2) During construction, the £ill shall be inspected
guarterly for stability by a registered professional engineer
experienced in the construction of earth or rock fl’ls or other
quallFled professional specialist workﬂng under the direction of

a professional engineer experieridgd in the construction oz earth
or rock £ills. Regular inspecticns are alsc regquired during
placement and compaction of £ill materials and during crltlcal
construction pericds such as foundation preparatlon, underdrain
placemen;, installation of surface drainage gystems, and
construction of rock toe buttresses. Within twe (2) weeks
following completion of the inspections, a report certified by

the registered professional engineer shall be submitted to the
Director. The certified report. shall centain a statement that
the £ill is being constructed and maintained as designed in
accordance with the approved plan and these regulations. The
report will also note any instances cf apparent instability,
structural weaknesses, and cother hazards. The report on the
drainage system and proctective filters shall include cclor
photographs. taken during and after construction, but before the
underdrains are covered with excess sp011 Color phctographs
shall be of sufficient size and number to provide a relative
scale and to clearly identify the site. If the underdrains are
constructed in phases, each phase must be certified separately.
If excess durable rock spoil is placed such that the underdrain
system is constructed simultanescusly with excess spoil placement
by the natural segregation of dumped macerials, color photographs
of the underdrains must be taken as they are formed. All color
photograprhs shall be cf adegquate size angd number to prov1de a
relative scale and to.clearly identify the site. 7 copy of the

certified report shall be maintained at the mine site;

{2} After total completion cf the *411, a
certification form shall be completed and submitted to the
Directecr by the registered professicnal engineer overseeing
construction of the £ill; and ] —




Titcle 38 = =
Serieg 2 . . ) _
Secticn 14 B )

(¢) In addition to the requirements of subparagraph _ o
(2) of this paragraph, certification forms for durable rock fills -
shall be accompanied by the following:

(A) A statement attesting that the £ill contains
no more than twenty-percent (20%) non-durable material;

(B} A statement attesting that foundation
preparation is precceeding in accordance with the design plans;

(C) A statement that prchibited materials are not
being placed, depcsited, or disposed of intoc the fill area; and

(D) A statement that sediment control measures
are constructed and being maintained in accordance with the
approved design plans and the terms and conditions cf the permitc. .

{c} Locaticn. Excess spoil not reguired to zchieve the -
approximate original contour on the permit areas may be deposited o
outside the permit area if the followinz conditicons are met:

(1) The excess spcil is deposited on ancther permit
area; or : ' ' : -

(2) The excess speil is placed on an abandoned mine
land project ceonducted under the Abandcned Mine Land Program
where:- - : .

(AR) A reclamation contract is in effact:

{8) The project will result in improved
envircnmental, aesthetic, or safety conditions; and

(C) The project is designed and constructed in
accordance with the Act and these regulations.

(d) Disposal of Excess Spoil con Existing Benches. &poil
material not regquired tc return the area to the approximate
original contour may ke placed on an existing bench if the
following conditions are met:

{1) Sufficient foundation investigations and
laboratory analysis of fouridaticn materials which include the
effects of underground workings below the so0lid bench, shall be . .
perfcrmed. Based on informaticn cbtained from such
investigations and analysis, the Director may regquire
modificaticon of design reguirements from the spill. Fills which
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are proposed on pre-existing benches where the slope of the solid
bench exceeds ten percent [10%) toward the outslope shall meet )
the design requirements of paragraph (), subsection 14.14, of
this section. R " T

(2) All vegetation and organic material shzll be
removed from the dispecsal area prior to placement of excess
speil. All topsoil shall be removed and redistributed or
stockpiled in accordance with subsection 14.3 of this section.

All excess spoil shall be transported and placed only on the
sclid portion of the bench in a contreolled manner in horizontal
lifts not exceeding four (4) fest in thickness. The speil must
be compacted or otherwise mechanically stabilized to achieve a
static safety factor of I.3. The area shall be backfilled and
graded to achieve the most moderate slope possible which does not

exceed the angle of repose. The final graded conflguvatlon shall

be such that the surface and subsurface drainage is Compatible
with the natural surroundings and the approved postmining land
use. . Terraces may ke constructed on the outslope if requlred for
stablllty, centreol of erosion, or to conserve soill moisture. The
grade of the cutslopes between terraces shall not be stesper than
two (2} horizontal to cone (1) vertical (50 percent).

(3) N& permangnt lmpounaments are allowed on the
completed £1i11. Small erreSSlonS may be allowed if° they are
needed to rétain moisture, minimize erosion, create and enhance
wildlife habitat, or assist revegetation; and if they are not
incompatible w1th the stability of the £i11.

{(4) 1If the dispecsal area contains springs, natural or .
manmade water courses, ©r wet weather seeps, the £ill design
shall include dlver51ons and underdrains as necessary to cecntrol
erosion, prevent water. infiltration into the £ill, and ensure
StaDll’tY Diversions shall comply with the reguirements of
paragraph (c) subsection 5.3 and subsection 14.4 of these
regulaticons. Underdrains shall be designed and constructed in
accordance with subparagraph (1), paragraph (e}, subsection 14.14
of these regulations. - '

(3) Underdrains shall censist of durable rock or pipe,
be designed and constructed using current, prudent engineering
practices and meet any design criteria established by the Rct,
these regulations, and the terms and conditions of the pe*mﬂt

{6} The existing highwall shall be e“;mlnatea to the
maximum extent technically practicable.
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{(7) Disposal of excess spoil from an upper actively
mined bench tc a lower pre-existing kench by means of gravity
transport may be apprceved by the Director provided that:

{A) The gravity transport courses are determined
on & site-specific basis by the cperator as part of the permit
application and approved by the Director to minimize hazards to
health and safety and to ensure that damage will be minimized
between the benches, outside the set ccurse, and downslope of the
lower bench should excess spoill accidentally move;

(B8) All gravity transported excess spoil,
including that excess spoil immediately below the gravity B
transpori courses and any pre-existing spoil that is disturbed, S
ig rehandled and placed in horizontal 1ifts in a controlled -
manner, concurrently compacted as necessary LC ensure mass
stakility and to prevent mass movement, and graded to allow
surface and subsurface drainage to be compatible with the naturszsl
surroundings and to ensure a minimum long-term static safety
factor ©of 1.3. Excess spoll on the bench prior to the current
mining cperaticon that is not disturbed need not be rehandled
except where necessary to ensure stablility of the £i11;

(C} A safety berm is constructed on the sclid
portion of the lower bench prior to gravity transport of the
excess spoll. Where there is insufficient material on the lower
bench to construct a safety berm, only that amount of excess
spoil necessary for the construction of the berm may be gravity
transported to the lower bench prior to construction of the berm;
and - ' -

(D) Excess speil shall not be .allowed on the
downslope kelow the upper bench except on designated gravity
transport coursss properly preparsed in accordance with subsecticn
14.3 of this section. TUpcon completion of the £ill, no excess
speil shall be allowed to remain cn the designated gravity
transport course between the twe benches and each transport
course shall be reclaimed in accordance with the requirements of
the Act:;, these regulations, and the approved permit.

(@) Valley Fills. Where the excess spoil disposal .site is
located in a valley, the following criteria shall be met:

(1) If the £ill area contains springs, natural water
courses, orn wet weather sseps, lateral underdrains shall be
constructed from the wet areas to the rock core in such a manner .

that infiltration and entrapment of water within the £ill will be
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prevented. Underdrains shall conmsist of durzable rock. or pipe, be
designed and ¢onstructed using curraht, prudent enginesring
practices which will meet any design criteria established by the
Director. The underdrain system and the rock core shall be
designed to carry the anticipated seepage of water die to
rainfall away from the excess spoil fill and from seeps and
springs in the foundation of the disposal area and shall be
rrotected from piping and contamination by an adequate filter. U
Reck underdrains shall be constructed of durable, ncnacigd, :
nontoxic-forming rock {e.g., natural sand and gravel, sandstoqe,
limestone, or other durable rock). that does not slake in water or
degrade to soil material, and which 1s free of coal, clay or
other nondurable mater,al Perforated pipe underdralns shall be
corrcsion resistant and shall have characteristics consistent
with the long-term life of the £i11. ..  _

(2) The £ill shall be designed to assure a long-term
static safety factor of 1.5 or greater. ,

(3) The outer slope or face of the valley f£ill sghall
be no. steeper than twe (2) horizontal to one (1) vertical with
terraces constructed at a maximum of each f£ifty (50) feet
vertical rise above the toe of the £ill. The bench width of each
terrace shall be no less than twenty (20) feet with a three (3)
to five (5) percent slope toward the face and a one (1) percent
slope toward the rock core located near the cenuer of the valley
£111.

{4) A rock core chimney drain may be utilized for
fills that will come to the level of the ridge line with no
natural drainage arez above the £ill. A rock core chimney drain
may also be used for fills that do not come to the ridge line
provided that the £ill dces not contain more than two hundred and
fifty thousand (250,000) cubié Yérds of material unless located
in an area~where the valley floor is always above the local water
takle. . Runcff frxom areas above and . adjacent to the £ill shall
net be allowed'to flow onto the £ill surfacs, and shall be
diverted into stakilized diversion channels, designed and
constructed to safely pass the peak runof‘ from a 10C-year, 24-
hour precipitation event.

(5) The central rock core or "chimney drain®" shall lie
in the apex of the valley and .extends throughout the depth and

length of the £ill. The rock core shall be de51gned and

constructed in accordance with the following criteria:
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(&) The rock core shall consist cof durable non-
acid producing or toxic forming rock of a minimum average
diameter of twelve (12) inches with ne more than ten (10) percent
of the core material consisting of fines, and which is free of
coal, clay or other non-durable material.

(B} The minimum width of the rock core shall be
sixteen feet, and shall be preotected by a filter system to ensure
proper ‘long-term functiening which is designed and coristructed
using current, prudent engineering practices. If no filter is
designed for the underdrains, a rock core of sufficient capacity
shall be provided to allow for partial plugging of the drain
and/or rock core.

(C) The core shall be constructed progressively
and concurrently with each 1ift of the valley fill.

(D) The finished surface of the rock core shall
form a trapezoidal channel capable of permitting the peak runoff
of. a2 one-hundred {100) year twenty-four (24) hour precipitation
event. - =L e .- -

(6) Where valley fills are designed for construction .
without 2 rock core, an underdrain shall be used. The underdrain
shall be designed and constructed in accordance with standards
set forth in subparagraph (1) of this paragraph. Surface runoff
from above and acress the surface of the £i11l shall be carried
through a suriace diversion system capable of handling the peak

runoff from a one-hundred (100) year twenty-four {(24) hour
precipitation event. ’ :

(7) Sufficient foundation investigations and
laboratery analysis of foundation materials which include the
effects of underground workings, shall be performed in order to
develop the necessary plans, design specifications, and standards
set forth in the approved permit. Based on informaticon cbtained
frem such investigations and anaTysis the Directer may reguire
modification of the design reguirements of the f£ill. _

(8) Areas upon which a valley £ill is to be
constructed shall first be progressively cleared of all trees,
brush, shrubs, and other organic material which is above ground
level; provided that, in critical foundation areas, including,
but not limited to, the toe of the £ill, seepage or underdrain
areas, and downstream portions of the f£fill that provide a
resisting force against massive slope failure, all organic
material both above and below the ground surface must be removed.




Title 38 o L )
Series 2 . ‘ .
Secticn 14 : : S . o

This material shall be dispesed of outside the Zill area. No
more than three (3) acres, excliuding *oadways, shall be cleared
until the first 1ift &£ the wvalley £ill is completed.

{9) The wvalley f£ill shall be comstructed in lifts not
exceeding four (4) feet in thickness beginning at the toe of the
£fil1l. Where £ills are designed and constructed using lifts
exceeding four (4) feet in thickness, the design plans and

specifications shall specify the thickness of the 1ifts. The
operator shall demonstrate how .and the engineer shall certify
that such thickness will insure Sbablllty and meet all safety and

environmental protection standards. o _ -

{10) During and after cecnstructicn, grading may drain
surface water away from the ocutslope of the £ill and tcoward the
rock core with a maximum slope ¢©f three percent (3%) . A drainage
pocket shall be maintained at the head of the £ill at all times

to intercept znd direct surface runcoff to the rock core. In no

case shall this pocket have a potentlal for impounding more than
ten thousand (10,000) cubic fest of water. No other impoundments
may be constructed on the £ill. o

(11) Where the toe of the spoil rests on a downslope
which is in excess of thirty-six_{(36) percent, keyway cuts or
rock toe buttresses shall be constructed of sufficient size so as
tc ensure stability of the f£ill._as determined by stabkility
analysis. - o . _ o : -

(£} .8ide Hill Fills. ' R B -

() Side hill £fills shall be constructed on the most
stable and mcderate slopes available with the natural downslope
at the toe cf the £ill not tc exceed thirty-six (36) percent.
Where possible, the toe of the £ill shall rest on cr above a
naturzl terrace, bench or berm in a manner which will provide
additiondal stability and prevent mass movement.

{2} Each design shall be based on the results of
sufficient geotechnical investigation of the construction site.
The investigations shall include_suck factors as._ geologlc
conditions, soil characteristics, depth of bedrock, springs,
seeps and groundwater flow, and a descrlbtlon cf matevlals to be

placed in the £ill. . oLl B Z

{2} The design and construction of zll side hill £ills
must be certified by a registered professional engineer.

217
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(4) If the £ill area contains springs, natural water
courses or wet weather seeps, lateral drains shall be constructed
from che wet areas in the same mannery as set forth in
subparagraph (1) paragraph (e) of subsecticn 14.14 of these
regulations. - -

(5) All areas upon which the £ill is to be constructed
shall be progressively cleared of all trees, brush, shrubks, and
other organic material which i1s above ground level; provided
that, in critical foundation areas, including, but nect limited
to, the toe of the £fill, seepage or underdrain areas, and
downstream porticns cof the £ill that provide a resisting force .
against massive slope failure, all coxrganic material both above
and below the ground surface must be removed. This material

=

shall be disposed cf ocutside the £ill area.

{6) The £ill shall be constructed in concurrently
compacted lifts not exceeding four (4) £feet in thickness.

(7) The £ill shall be designed and constructed to
assure . & static safety factor of at least 1.5.

(8} The outer slope or face of the f£ill shall be no
steeper than two (2) horizontal te one (1) vertical. Terraces
shall be constructed on the face of the £ill at each £ifty (30)
feet vertical rise above the toe of the £ill. The terraces shall
be a minimum of twenty (20) feet wide and shall slope three (3)
tc five (8) percent toward the face with a lateral slope of one
(1) percent toc a discharge channel capable of passing a one
hundred (100) year twenty-four (24) hour precipitation event.

{2} Surface water runoff frcm the £ill and from
surrounding areas shall be diverted away from the f£ill and into .
stabilized channels designed to pass safely the runcff from a
one-hundred (100) vear, twenty-four (24) hour precipitation
event.. DU

(10} No permanent impoundments may be constructed on
the completed £ill except that small depressions may be allowed
if they areé needed to retain moisture, minimize erosion, create
and enhance wildlife habitat, or assist revegetation; and if they
gre not incompatible with the stability of the f£ill.

{g) Durable Rock Fills.

{1) The Director may approve the design, construction,
and use ©of a single 1ift f£ill consisting of at least eighty (80)
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percent durable rock if it can'be_deteimined,”baéed_on
information provided by the operator, that the following
condltlons exist: 77 ’

(A) Examination of core borings and the geclogic
column show that the overburden consists of durable sandstone,
limestone, or other durable material in sufficient thickness and
amounts to generate spoil wmaterial that Is eighty (80) percent oxr
greater durable rock. Where the £ill will contain non-cemented
clay shale, clay spoil, or other nondurable material, such
material must be mixed with the durable rock in a contrelled
manner such that no more than twenty (20) percent of the £ill
volume is not durable rock. Tests shall be perfermed by a
Registered Professicnal Engineer and approved by the Director to
demonstrate that no more than twenty (20) percent of the £ill
volume is not durable reock. - - -

{B}) The durable rogk shall not consist of acid-
producing or toxic-forming material, will not slake in water, and
will not degrade to soil material. For purposes of this
paragraph only, scil material means material of which at least
fifty (50) percent is finer than 0.074 mm, which exhibits
plasticity, and which meets the criteria for group symbol ML, CL,
0L, M, CH, or OE, as determined by the Unlfled Soil
Classification System (ASTM D-2487).

(C}) The toe of the £ill will rest on natural
slopes nc steeper than twenty (20) percent. -~

{2) The £ill shall be degigned based on the results of
sufficient geotechnical investigations of the construction site.
The investigation shall incliude such factors as geclogic
conditions, soil characteristics, depth to bedrock, leocation of
springs, seeps and groundwater flcw, poteéentizl effects of
subsidence and a Qesc*lptlon of materlals toc be placed in rock
cores and drains.

{3) The design and construction.of -all durable rock
£ills must be certified by a registered professicnal engineer
experienced in design and constructlon of ea?th and. rock
embankments. . :

(4) The foundation of the £ill.and. the £ill shall be
designed to assure a long-term static safety factor of 1.5 or
greater, and meet.an earthguake safety factor of 1.1.




Title .38 L
Series 2 ] T
Section 14

(3) The outer slope or face of the fill shall be no
steeper than two (2) horizontal or one (1) vertical (2:1).
Terraces shall be constructed on the fill at z maximum of every
fifty (50) feet in vertical rise above the toe of the fill. The -
terraces shall be no less than twenty {(20) feet in width and
slope toward the £ill at a three (3) to five (5) percent grade
and slope lateraTIy at cne (1) percent grade tc discharge
channels capable of passing the peak runoff for a one-hundred
(100) year twenty-four (24) hour precipitation event.

(6) All areas upon which the £ill is to be placed
shall first be Drogressively cleared of all trees, brush, shrubs
and other organic material which is above ground level; provided
that, in critical foundation areas, including, but not limited
tc, the toe of the f£ill, seepage or underdrain areas, and
downstream portlons of the £ill that prov1de a registing force e
against massive slope failure, all organic material both above
and below the ground surface must be removed. This material
shall be disposed of outside the £ill area.

(7} The underdrain system may be constructed
simultaneously with excess spoil placement by the natural
segregation of dumped materials; provided, that the resulting
underdrain system ghall be capable of carrying anticipated
sespage of water due to rainfall away from the excess speil £ill
and from seeps and springs in the foundation ¢f the disposal ares
and the other reguirements for drainage control shall be met. If
the underdrain system is not constructed by natural segregation
of dumped material, it shall be designed and constructed in
accordance with, subparagraph (1), paragrarh (e}, of this
subsection.

{(8) Surface water runeoff from areasg above and adjacent
to the £ill shall be diverted into properly designed and
constructed stabilized diversion channels which have been
designed using best current technology te safely pass the peak
runoff from a 100 year, 24-hour precipitation event. The channel
shall be designed and constructed to ensure stability of the
£ill, control erosion, and minimize water infiltration into the
£i1l. 7 )

! l

F_l

(9) The grade of the top surface of the completed £ill
shall not exceed five (5) percent and shall slope toward the
drainage channel. .

. (10) No permanent impoundments may ke constructed on
the completed f£ill except that small depressions may be allowed
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if they are needed to retain moilsture, minimize erosiocn, create
and enhance wildlife habitat, or assist‘revegetation; and 1f they
are not incompatible with the stabkility of the £ill.

{11} Notwithstanding any cther provisions of these
regulations or the terms and conditions of a permit to the
contrary, additicnal storage capacity or sediment control.
measures may be required through permit revision if gediment
remcval performance cf the structure’is) during operation and
construction of the fill is found to be deficient te the point
that significant non-compliance wzth.appllcable egflLent limits
or water guality standards results.”

(12) The following materials are hereby prchibited from
being placed, deposited, or dlsposed of into a durablz rock £ill
cr durable rock f£ill area:

{4) Surface solls, provided.that such soils used
to establish vegetation on the surface cf the £ill are not
prehibited; provided, howaver, that ‘such solls may be placed in
the £il1l if accounted for in design and construction as -
nondurable material and such soils a¥e not deposited in critical
zones of the £ill;

{B) Mud, silt, or sediment cleaned or removed
from mining pits, roadways, sedlment control structures and/or
cther areas of bhe operation;

(<) Vegetatlve or organic materials cleared or-
grubbed from the permit or cother areas;

{D) NWon-coal wasgtes; and
(E) Cocal refuse.
i4.15. Contemporanecus Reclamation Standards.

{a) CGeneral. . This subsection establishes general
performance standards relating te backfilling, regrading, and
stabilization for all surface mining operations within the State.
The mining and reclamation plan for. each coperation shall reflect
these standards in desc¢¥ibing how the mining operations and
reclamation operaticns are to be coordinated to minimize total
land disturbance and tc keep reclamation operations as
contemporaneocus as possible with the advance of mining
cperations. Particular emphasis must be given to (1) limiting
the size and number of eXtess spoll disposal £ills; (2) locating

(]
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and cernfiguring excess spcil disposal fills in such a way so as
o minimize land disturbance; (3) contreclled handling and.
placement of all spoil material; and (4) the timing and seguence

of backfilling and regrading operations which will minimize the -

ratio of dlsturoed and unreclaimed area versus undisturbad and
reclaimed area. All surface mining operations shall be conducted
in such a manner so as toc comply with the approved recWamagloq
.plan and the standards set forth in this subsection.

Speil returned to the mined-out area shall be backfilled and
graded toc the apbroximate original contour with all highwalls
eliminated. BRackfilling and grading of all disturbed areas will
be done in a manner which eliminates spoil piles and depressions,
returns all slopes to the angle of repose or lesser slopes soO as
to achieve a static safety factor of 1.3 or greater, minimizes
erosiocn and water pollution both off and on the site, supports
the postmining land use, ahd covers all coal seams, acid-
producing or toxic-forming materials, and combustile material
with nen-toxic and non-ccombustible materisl.

{b) Time, Distance, and Acreage Limits. Grading,
backfilling, and water management practices shall be kept current
as feollows:

(1) Where the operat101 consists of single seam
contour mining only (nc augering) on steep or non-steep slopes
disturbed and unreclaimed acreage including all excess spoil
disposal sites should not exceed thirty-Ifive (35) acres, and
grading and backfilling shall follow the mineral removal by a
period not to exceed sixty (60) days or a distance of one
thousand five hundred (1,500) linear feet.

(2} Where the operation consists of single seam
contour mining and augering or highwall mechanical mining cn
steep Or non-steep slopes, disturbed and unreclaimed acreage
lncluaﬂng all excess 5p01l disposal sites shall not exceed fifty
(50) acres, and the augering or highwall mechanical mining shall
follow the advance of the mining pit by a period not to exceed
sixty (60) days. The grading and backfiTIing shall follow the
augering or highwall mechanical mwnlng by a_periocd ©f not more
than thirty (30) days or a distance of not more than one thousand
five hundred (1,300) linear fest; provided, That in no event
shall more than three thousand (2,000) linear feet of pit be
exposed at any time. ' '

(3) Where the operation consists of augering or
highwall mechanical mining only on steep or non-steep slopes,

-2
-2
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disturbed and unreclaimed acreage shall not exceed thirtv-five
{35) acres, and the grading and backfilling shall follow the
augering or highwall mechanical mining by a period not to excesd
thirty (30} days or a distance of not more than one thousand
{1,000) linear fget., ' R C

(4) Where the cperation consists of area mining only,
on slopes which are on the average legs than 20 degrees (20°) in
stespness, disturbed and unreclaimed acreage including excess
spcil disposal Sites shall neot excesd one hundred (100) acres or
fifty (50} percent of the permit area, whichever is less, and
backfilling and grading shall not bé more than two spoil ridges
or mining cuts behind the pit being worked.  The maximum linear
feet cf cpén pit shall not exceed three thousand (3,000) feet at
any time and backfilling and grading shall follow mineral remocval
within one hundred eighty (180) days. -

() Where the operation consists of multiple seam
mining along the topographic contour on steep or non-steep
slepes, and where the cocal seams running through the mountain,
nill, or ridge are only partially remeved, disturbed and
unreclaimed acreage including excess spcil dispesal sites, shall
not exceed two hundred (200) acres or fifty (50) percent of the
permit area, whichever is less. BAugering and/or highwall
mechanical mining which becomes a part of these types of
operations shall be incorporated into the operation in such a
fashion so as tc meet the subject acreage limitations.

(6) Where the mining cperation consists cof removing
entire cocal seam(s) running through the upper fraction of a
mountain, hill or ridge, or removing entire coal seam(s), running
through the upper fraction of a mountain, hill, or ridge in
conjuncticn with partially removing lower seam(s) along the
topographic contour, the following contemporanecus reclamation
requirements apply: o o -

() Disturbed and unreclaimed acreage, including
excess spoil disposal sites, shall not exceed thirty-five (33)
percent of the tctal permit acreage, or three hundred (300)
acres, whichever is less.

The ratic of disturbed and unreclaimed acreage
versus reclaimed or undisturbed acreage shall be shown on
progress maps submitted annually or as otherwise reguired by the
Director. 'The subject ratics shall be verified by the Director
tc be consistent with the mining and reclamztion plan on the next
regular inspection following receipt of the progress map.
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(B} ©Cn cperaticns which utilize draglines with a
bucket. capacity of greater than feorty-£five (45) cubic yvards, the
reguirements of subpart (A} of this subparagraph is waived and
the following ceontemporanecus reclamation reguirements apply:

(1) Incorporate into the required mining and
reclamation plan a detailed site specific description of the
timing, seguence, and areal extent of each progressive phase of
the mining and reclamation operaticn which reflects how the
mining operations and the reclamation cperations will be
coordinated s¢ as to minimize the amcount of disturbed,
unreclaimed area, and to guickly establish and maintain a
specified ratio of disturbed wversus reclaimed area throughcut the
life of the operation; ' ' ’

(ii) Prestrippring or benching operations will
not exceed four hundred (400) acres for any single permit;

{iii) Rough backfilling and regrading shall .
be completed within one hundred (180) days fellowing coal removal
and not mere than four (4) spoil ridges behind the pit being
worked, the spoil from the active pit constituting the first
spoil ridge; and ' ) - -

{iv) The ratio of disturbed acreage versus
reclaimed or undisturbed acreage shall be shown on progress maps
submitted annually or as otherwise regquired by the Director. The
subject ratics shall be verified by the Director as being
consistent with the mining and reclamation plan on the next
regulay inspecticn following receipt of the progress map.

{(c) Reclaimed Area. For purposes of this subsecticn,
reclaimed acreage shall Ye that porticn of the permit area which
has at ‘a2 minimurh been fully regraded in accordance with the
reclamation plan, and meets the requirements of Phase I bond
release. Semi-permanent ancillary facilities {(haulroads,
drainage control systems, parking areas, maintenance, storage and
supply areas, etc.), and areas cleared but not grubbed shall not
be included in the calculaticn of disturbed area, provided, That
such areas have appropriate drainage control systems in place.

{d) Applicability. Permit applications which are pending
approval after May 1, 1933 shall not be issued without a mining
and reclamaticn plan which is consistent with the criteria set
forth in this subsection.
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After May 1, 1893, the mining and reclamation plan for all
active mining operaticns must be consistent with the applicable
criteria set forth in this subsection. Whéxré péfmit revisions
are necessary to satisfy this requirement, such revisions shall
be pregared and submitted to the Director for approval by July 1/
1993, TFull compliance with the revised mining and reclamation
plan shall be accomplished within twelve (12) months from the
date of the Director's approval. =~ - _ . -

After May 1, 1993, the mining and reclamaticn plan for
mining operaticns which have approved inactive status must be
consistent with the applicable criteria of this subsection.

Where permit revisions are necessary to satisfy this regquirement,
such revisicns must be approved by the Director pricr to
reactivation of the operation. - )

(e} Revegetaticn. Revegetaticn shall be kept current by
establishing a temporary or permanent vegetatlve cover on
regraded areas by the end of the first grOWLng season and a
permanent cover by the end of the. secona grow1ng season.

(£} Variance - Permit Appllcatlons. The Director may
grant approval of a mining and reclamation plan for a permit
which seeks a variance to one or more &f the standsazds set forth
in this subsection, if on the basis cof site specific conditicns
and sound scilentific and/or engineering data, the applicant can
demonstrate that compliance with one or more of these standards
is not technologically or economically feasible. The variance
regquest shall be in writing and must contaln the foWlOWLng
elements: _ T

{1) A.description of the specific standard(s) for
which a variance is sought.

(2) & statement with supporting documentation and
scientific and/or engineering data which describes how site
specific conditions make compliance with the standard(s)
technologically or economlcally 1nfea51ble

(3) Specific alternative standards of the same type

and specificity as the standards For whlch a var*ance ls sought

(4) A seguential plan ‘showing all. phases of the
proposed mlnlng and reclamation operation to include specific
time frames for completing each phase The plan must at a-
minimum describe at what point reclamation operations will
commence and how such operations will advance in relation to the
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mining operations throughout Lhe remainder of operational
sequence. , : - : -

{g) Variance - Existing and Ongoing Cperations. The
Directdr may grant approval cf a reguest for a variance to the
standards set forth in this subsection for existing and/or :
ongomnc surface mining coperations only after all reasonable steps
have baen taken by the operator to minimize land disturbance and.
if the operator demonstrates, through an on-site evaluation and
sound scientific and/or engineering data, that compliance with
these standards are technologically or economically infeasible.
The variance request will be ip writing and shall contain the.
elements set forth in paragraph (f) of this subsection.

(h) Reclamation Eguipment. OCperable regrading eguipment
shall be kept on the permit area until satisfactory completion of
grading of all disturbed area unless otherwise approved

(1) Exemptions. Backfilling and grading may be postponed
on a permit where surface mining operations and underground
mining operations.are proposed on the same area; provided that
all regquirements set forth in paragraph 16, subsection (b),
Secticnd 13 of the Act are met. Where the underground mining
permit is terminated or revoked, backfilling, regrading, and
reclamation shall commence and proceed in accordance with the
provisions of paragraph (b), subsection 15.2 of these
regulations.

() Grading Outer Spoil. All outer spoll shall be graded
s0 as to blend into the adjoining undisturbed lands. All spoill
must be placed in such a manner that the final surface of ail
slopes is mechanically stabilized using tracked eguipment or
other eguivalent means.

(k) Erocsicn Control. &All disturbed areas shall ke regraded
and stabkilized in a manner which effectively contrels erosion.

(1) Regraded Drainage Control. Drainage control on
regraded areas shall prevent excessive erosion or additional
contributions of suspended solids to the receiving stream, ensure
safety and conserve soil moisture. Drainage ccntrol measures may
include, but are not limited to, constructed drainwavs, flumes
and riprap channels, tracking in, small depressions or other
devices. '

{m) Coal Processing Waste Disposal. Where approval for
placing coal processing waste in the backfill has been granted,
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such placement shall be done in accordance with the compaction
requirements of paragraph (p), subsection 22.3 of these
regulations. The final graded slope shall not exceed either the
angle of repose or such other lesser slope as 1s necessary to
achieve a minimum long term static safety factor.of 1.3 and to
crevent slidss. S . -

(1) The coal DroceSSLng waste h“JJ—fEF“fﬁffa&ﬁ-&e%&—
-shall be placed in a

conerolled manner s as to

“==(n) Minimize adverse effects of leachate and
surface-water runcff on surface and ground water guality and
guantity; L - _ e e - : -

—=+(B) . Ensure mass stablllty and prevent mass

movement during and after comstruction;

=) Ensure that the final disposal facility is
suitakle for reclamation and revegetaticon compatible with the
natural surrcundings and the approved pestmining land use;

= (D) Not create a puklic hazard; and
- (F) Prevent combustion. =~ 77
(23 The <ca.l processing waste will not be placed in =he

backfill uniess it has been demonstrated £0 the satisfaction of
the Director that: T -

{2 the coal processing waste to be placed based upcon
laboratory testing to be non-toxic and/or non-acid producing: or

(B} =an adequate handlincg plan including alkaline
additives hasg been developed and the material zftexr alkaline
addition is non-toxic ‘and/or non-acid producing.

The_ dlsposal facility shall be designed using current,
prudent engineering practices and shall meet any design criteria
established by the Director. A qualified registered professional
engineer, experienced in the design of similar earth and waste
structurses, shall certify the design of the dlsposal facility.

If any examination or inspection discloses that. a potaential
hazard exists, the Director shall be informed Dromptlv of the
finding and of the emergency procedures fermulaced for public
protection and remedial adtion. If adequate procedures cannot be
formuiated or impleménted, the Director shall be notified
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immediately, and the Director will then notify the appropriate
agencies that other emergency procedurns are required to protect
the public. . . o

14.16 Backfilling, Remining, and Grading of Previocusly
Mined Areas. :

(a) Remining cperations on previously mlned areas that
contain a pre-existing highwall shall comply with the applicable
performance standards of the Act and these 1’egu].‘:—zi_:.ons unless
otherwise exempted in accordance with the provisions of this

subsecticon.

(b) The regquirement of highwall elimination shall not apply
to remining operations where the operator can demonstrate in
writing that the volume of all reascnably available spoil located
in the vicinity of the remining operation is insufficient to :
completely backfill the reaffected or enlarged highwall. The -
highwall shall be reduced to the maximum extent technically
practical. All spcil generated by the remining operation and any
other reasonably available spoil in the vicinity of the cperation
shall be included in the permit area. For purposes of this
paragraph, the term reasonably available spoil means spoil and
suitable c¢ozl mine waste material generated by the remining
operation or other spcil or suitable coal mine waste material
located in the permit area that is accessible and available for
use and that when rehandled will not cause a hazard to public _
safety or significant damage to the environment.

{¢) Achieve a postmining slope that does not exceed either
the angle of repcse or such lesser slope as is necessary to
achieve a minimum long- term static safety factor of 1.3 and to
prevent slides. -

{(d} Minimige erosicon and water pollution boeth .on and off
the site. S : :

(e} Support the approved postmining land use.

(f) Spoil and waste materials shall be compacted where
advisable toc ensure stability or to preven; leaching of toxic
materWaTS.

(g) Disposal of coal processing waste and underground
development waste in the mined-out area shall be in zccordance B
with Section 22 of these regulations, except that a long-term
static safety factor of 1.3 shall be achieved. . : -

b2
tJ
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{(h) Expcsed coal seams, acid- and tcxic forming materials,
mining shall be adecuately covered W1th nontoxic and
noncombustible material, or treated, tc ¢ont¥el the impact on
surface and ground water in accordancse with subsection 14.5 of
this section, to prevent sustained cdmbustion, and t¢e minimize
adverse effects on plant growth and the approved postmlnlnc land
use.

(1) Cut-~and-£fill terraces may be allcwed where:

(1) Needed to conserve scil meoisture, ensure
stability, and ccntrel erosion on final-graded slopes, 1f the
terraces are compatible with the apcroved pcstmlnlng lanc use; oxr

(2) Specialized grading, foundaticn ccndltlons, or
roads are required for the approved poédgtmining land use, in which
case the final grading may include a terrace of adequatée width to
ensure the safety, stability, and erosion control necessary to
implement the postmining land use plan

(1) Small depressions may be constructed 1f they are needed
to retain moisture, minimize ércsioen; create and enhance wildlife
habitat, or assist revegetation.

(k) Spoil placed on the outslope during previous mining
operaticns shall not be disturbed if such disturbance will cause
instability of the refmaining spoil or otherwise increase the
hazard te the.public health and safety or to the environment.

(1) Any highwall remnant left after remining must be
demonstrated by the operator to be stable and not pose a hazard
Co the public health and safety or the env;ronment

{(m) All revegetation shall be carried out in a manner that
encourages a prompt vegetative cover which, at a minimum, shall
be adeqguate to control erosion.and is ¢omgistent with the
reclamation plan. The ground cover. redquirements for revegetation
set forth in Section 9 of these regulations may be modified on a
case-by-case basis, by the Director, except that at & minimum the
vegetative ground cover shall be no less than that which existed
tefore Temining and shall be adecuate to contyocl ercsion.
Determination of premining ground cover succéss and préductivity
ghall be made using sampling technlcues descrlbed in the
Handbook, :
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(n) A ceal remining operation which began after February 4,
1987, and on 2 site which was mined prioxr te August 3, 1877, may
qualify for the water quality exemptions set forth in subsection
{(p), 8ection 301 of the Federal Clean Water Act, as amended.

14.17 Control of Fugitive Dust. All exposed suriace
areas shall be protected and stabilized to effectively control
erosion and alr pollution attendant to erosion.

14.18 Utility Installations. All surface mining
operations shall be conducted in a manner which minimizes damage,
destruction, or disruption of services provided by oil, gas, and
water wells; oil, gas, and coal-slurry pipelines; railrocads;
electric and telephone lines; and water and sewage lines which
pass over, under, or through the permit area, unless otherwise
approved by the owner cf those facilities and the Director.

14.18 . Disposal of Noncoal Mine Wastes.

(a) Noncoal mine wastes, except coal refuse and/or
timber from clearing and grubbing operations, includes, but is
not limited to grease, lubricants, paints, f£lammable liguids,
garbage, abandoned mining machinery, lumber and other combustible
materials generated during mining activities shall be placed and
stored in a controlled manner in a designated portion of the
permit -area. Placement and storage shall ensure that leachate
and surface rtncff do not degrade surface cr ground water, that
fires are prevented, and that the area remains stable and
suitable for reclamation and revegetation compatible with the
natural surroundings.

{b} Final disposal of nonccal mine waste within the
permit area will be in accordance with a permit issued pursuant
to Chapter 22, Article 15 'of the Code of West Virginia (Solid
Waste Managsment Act}.

{c¢) At no time shall any nonccoal mine waste be
deposited in a refuse pile cor impounding structure, nor shall an
excavation for a noncoal mine waste disposal site be located
within eight (8) feet of any coal outcrep or coal storage area.

(d} Timber from clearing and grubbing operations may
be wind-rowed below the proijected toe of the cutslope in a manner
that will provide shelter and habitat for game and non-game
wildlife and provide for enhanced sediment control. These
materials may not be placed in natural water courses, or where
they will be covered by spoil material at the toe of the .
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cutslope. The wind-rows must be of relatively uniform height and

width and must be more or less evenly distributed along the lower
reaches of and within the permit area.
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38-2-15  Performance Standards Applicable Only to Underground
Mining Operations

15.1 Site Develcpment.

(a} Time Schedule for Site Excavationh. The fime schedule .
for site excavation shall be consistent with the approved preplan
and shall provide for minimum exposure of disturbed area over a
given time frame in a manner consistent with envircamentally
sound procedures. Regrading and stabilization of all dreas
digturbed in the development of the mine site shall proceed as
contemporaneocusly as practicable. In any event, all regquired
drainage system compeonents and roads necéssary for site
constructicon shall be installed in accordance with the approved
preplan prior to any disturbance for site development.

(b} Temporary Storage ¢f Cverburden to ke Used for
Backfilling ard Regrading. All material to be used in final
regrading must be placed within the permit area as specified in
the approved plan in a manner which will insure mass stability in
accordance with these regulations and revegetated to prevent
erosion.

(c) Temporary Revegetation. All topsoil and spoil storage
areas which will be in place for more than six (6) menths but
less than cone (1) vear shall at a minimum be seeded and mulched
$0 a5 to establish a satisfactory stand of temporary vegetative
cover. This seeding and mulching must be done promptly.

(d) Permanent Revegetation. All topsoil, spoil storage and
other disturbed areas which will be in place for longer than one
(1} vear shall be mulched promptly, seeded, and/or planted during
the first seeding seascon following disturbance so as tc establish
a satisfactory perfanent vegetative cover. Trees shall be
regquired only on those areas that:

{1} Will not be redisturbed by future reclamaticn
activities; or

(2) Are necessary in order to meet the approved
rostmining land use.

(e} Mine Site Organization and AResthetics. Indiscriminate
dumping or discarding of materials, litter, junked equipment,
containers, or other waste materials such as lubricants, paints,
flammable .liguids, garbage, lumber or other combustible material
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generated or used shall be prohibited. These materials shall be
properly »laced in areas specifically desighdted for their
storage or d*snosal or removed from the area. Regrad'ng and

out whers posswblerln a manner wh;;h,rg;gltswigjghe goverﬂng or
screening cf cffensive and unsightly areas. :

(£} Noncoal waste disposal sites shall:

(1) Be designed and constructed sc as not to degrade
surface or ground watersg;

(2) ©Not be located within eight (8) feet of any cecal
outcrop or coal storage area; -

(3} Not be deposited in a refuse pile or impounding
structure; . S _

{4) Be compacted; and

(5) Be cocvered with at least two (2) feet cof soil, -
stabilized, and revegetated after completion.

15.2 Backfilling and Regrading.

(a) CGeneral. Spoil returned to the mined-out area shall be

backfilled and graded to abproxlmateﬁéfiginal contour with all
highwalls eliminated and a pestmining ‘slope that does not excsed

elthe* the angle of repose cor such lesser slope as is necessary
to achlieve a minimum long-term static safety factor of 1.3 and
prevent. slides. B

(b} Time Schedule for Regrading and Backfilling. Regrading
and backifilling will be completed ag contemporaneously as
practicable with mining operations and as reflected on the
approved mining and reclamation plan; provided, however, that
reclamation activities shall be initiated wichin thlrty (30)
days, and final backfilling and regrading shall be initiated
within one hundred eighty (180) days of completieon of=underground
operaticns. Should particular site conditicons or weather make
adherence to these guidelines lmpragtlcal the period of <ime
reguired tc be current may be reascnably extended.

(c) Revegetaticn. Revegetation shall be kept current by
establishing a temporary Or permanent vegetative cover on

regraded areas by the end of the first growing season and a
permanent vegetative cover by the end of the second growing
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season. tandards and procedures for establishing a satisfactory
vegetative cover and guidelines for species selection and
applicaticn rates are found in Secticn & of these regulations

(d) Variances From Highwall Elimination. 2ll underground
mining operations which were in existence and which created
highwalls prid¥ tec August 3, 1977, and which highwalls were not
.reaffected, may not be reguired to eliminate the highwall if the -
operator can demonstrate that i1t is technoleogically infeasible,
by virtue of the fact that there is an insufficient amount of
spoil material within the proximity of the mine site. The
operator shall utiliize all availabkle material to eliminate as
much of the highwall as possible or teo achieve highwall
elimination. At a minimum, the operator shall be regquired to
seal z2ll underground openings and tc cover the exposed coal seam
with & minimum cf four (4) feet of nonacid producing materizls.
This paragraph does ncot constitute a variance from the
requiremant for highwall elimination except on previously mined
areas (prior to May 3, 19278) which would involve exposing one
area of highwall completely eliminated during the installation of
the deep mine in order o eliminate another area of hichwall.

(e} All underground mining coperations which were in
existence and which created a highwall prior to August 3, 19877,
and which were reaffected by those cperations during the
remaining lives of their operations shall comply with the
provisions of subsection 14.16 of these regulations.

{f) Rehandling of Excess Spcil Piles. Rehandling of
settled and revegetated fills to achieve approximate original
contour at the conclusien of underground mining activities shall
rict be reguired if the fcollowing conditions are met:

{1} The f£ill is not located sc as to be detrimental to
the environment or to the health and safety of the public and is
compatible with the approved post mining land use;

(2) Stability of the fill shall be demonstrated -
through standard geotechnical analysis to be consistent with the
backfilling and grading reguirements; and maintain a static
safety factor of 1.3 on solid benches and 1.5 on slopas;

(2} Surface runoff arcund, through, and from the £ill
is contreclled by drainage structures (diversions, rock ccres,
etc.), which are desicgned and constructed in accordance with the

apprcved plans and design specifications;

23z
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38-2-15 @ Periormance Standards Applicable Only to Underground
Mining Cperations . : : .

15.1 Site Develcpment.

{a) Time 8Schedule for Site Excavation. The time schedule
for site excavation shall be consistent with the approved preplan
and shall provide for minimum exposure of disturbed area cover a
given time frame in a manner consistent with environmencally
sound procedures. " Regrading and stabilization ¢f all areas
disturbed in the development of the mine site shall proceed as
contemporanscusly as practicable. In any event, all reguired
drainage system components and roads necessary for site
construction ghall be installed in accordance with the approved
preplan prior to any disturbance for site development.

(b} Temporary Storage of Overburden to be Used for
Backfilling and Regrading. All material to be used in final
regrading must be placed within the permit area as specified in
the approved plan in a manner which will insure mass stability in = - - -
accordance with these regulations and revegetated tc prevent
erosion. - '

(c} Temporary Revegetation. All topsoil and spoil storage ~—  ——
areas which will be in place for more than six (6) months but
less than cone (1) year shall at a minimum be seeded and mulched
sCc as to establish a satisfacteory stand of temporary vegetative
cover.. This seeding and mulching must be done promptly.

(d) Permanent Revegetation. All topsocil, spoil storage and
other disturbed areas which will be in place for longer than one
(1) year shall be mulched promptly, seeded, and/or planted during
the first seeding season following disturbance so as to establish
a satisfactory permanent vegetative cover. Trees shall be
required only on those areas that:

(1) Will not be redisturbed by future reclamation
activities; or o L o

{2) Are necessary in order to meet the approved
postmining land use. ' ' : : _
{e} Mine Site Organization and Aesthetics. Indiscriminate
dumping or discarding of materials, litfer, junked eguipment,
containers, ©r other waste materials such as lubricants, paints,
flammable ligquids, garbage, lumber or other combustible material
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generated or used shall be prohibited. These materials shall be
properly placed in areas specifically d&€signated for their
storage or disposal or removed from the area. Regrading and
revegetation of the disposal areas shall be planned and carried
cut where possible in & manner which results in the covering or
screening of offensive and unsightly aress.

(f). Noncoal waste disposal sites shall:

(1} Be designed and constructed g0 as not to degrade
surface or ground waters; -

{2} Not be located wlthln eight {8) feet of any cecal
cutcrop or coal storage area;

(3) Not be deposited in a refuse pile or impounding
structure;

(4) Be compacted; and

{8} Be covered with at least two (2) feet of soill,
stakbllized, and revegetated after completicn,.

15.2 Backfilling and Regrading.

{a} General. 8Spoil returned to the mined-out area shall be
backfilled and graded to appreoximate original contour with all
highwalls elimirnated and a postmining slope that does not exceed
either the angle of repose or such lesser slope as is necessary
to achieve a minimum long term statlc safety factor of 1.3 and
prevent slides. -

(b) Time Schedule for Regrading and Backfllllng Regrading
and backfilling will be completed as contemporanecusly as
practicable w;th mining cperations and as reflected on the
app*oved mining and reclamation plan; provided, heowever, that
reclamation activities shall be initiated within thl*ty {30)
days, and final backfilling and regrading shall be initiated
within one hundred eighty (180) days of completion of underground
operations. Should particular site conditions cr weather make .
adherence to these guidelines impractizal, the period of time
required to be current may be reasonab‘y ex»enaed. -

(¢}  Revegetation. Revegetation shall be kept current by
establishing a temporary or permanent vegetatlve cover on
regraded areas by the end ©f the first growing seascon and a
permanent vegetative cover by the end of the second growing
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season. Standards and procedures for establishing a satisfactory
vegetative cover and guidelines for species selection and
application rates are found in Section 9 of these regulations.

(@) Variances From Highwall Elimination. All underground
mining operations which were in existence and which created
highwalls pricr to August 3, 1977, and which highwalls were not
rezffected, may not be reguired to eliminate the highwall if the
operator can demonstrate that it i1s technologically infeasible,
by virtue of the fact that there is an insufficient amount of
spoil material within the proximity of the mine site. The
operator shall utilize all available material to eliminate as
much of the highwall as possible or to achieve highwall
elimination. At a minimum, the operator shall be reguired to
seal all underground openings and to cover the exposed coal seam
with a minimum of four (4) feet of nonacid producing materials.
This paragraph does not constitute a varliance from the
requirement for highwall elimination except on previcusly mined
areas (prior to May 3, 1978) which would involve exposing one
area of highwall completely eliminated during the installation of
the deep mine in order to eliminate another area of highwall.

(e} All underground mining coperaticns which were in
existence and which created a highwall prior to August 3, 1877,
and which were reaffected by those opersticns during the
remaining lives of their operations shall comply with the
provisions of subsection 14.16 of these regulatioms.

{f} Rehandling of Excess Speil Pileg. Rehandling of
settled and revegetated £ills to achieve approximate original
contour at the conclusion of underground mining activities shall
not be regquired i1f the following conditions are met:

{1} The f£ill is not located so as to be detrimental to
the envircnment or to the health and safety cf the public and is
compatible with the approved post mining land use;

{2} Stability of the £ilil shall be demonstrated
through standard gecotechnical analysis to be consistent with the
backfilling and grading requirements; and maintain a static
safety factor of 1.2 on solid benches and 1.5 on siopes;

(3} Surface runoff around, through, and from the fill
is ceontrolled by drainage structures (diversions, rock cores,
etc.), which are designed and constructed in accordance with the

approved plans and design specifications;

[ ]
w)
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{4) Any underground development wastes used 1n the
fill are non-toxic and non-acid producing; and

(5} The surface of the £ill has been vegetated in
accordance with Section 9 of these regulations.

15.3 In situ processing: Performance standards.

(a) General. Any person who conducts in situ processing
activities shall comply with the applicable performance standards
©f the Act, these rules and regulatlons, and the terms and
conditicns of a permit. : '

(b} Protection of Hydrologic Balance. In situ processing
activities shall be planned and conducted to minimize disturbance
to the prevalling hydrologic balance by:

(1} Aveoiding discharge of fluids into holes or wells,
other than as approved by the Director;

{2) Injecting process recovery flulids only_into
geologic zcones or intervals approved as producticn zones by the
Director and in accordance with applicable State and Federal
underground injection contrel regulations;

(3) Aveiding annular injection betwsen the wall of the
drill hole and the casing; and

(4) Preventing discharge of process fluid intc surface
waters. o o T T =

(¢} Control of Toxics. Each person who conducts in situ
processing activities shall submit for approval as part of the
appllcatlon for a permit a plan that ensures that all acid-
forming, toxic-forming, or rad;oact;ve gases, sollds, or ligquids
constituting a flre, health, safety, or enviranmental hazard and
confined, or dlsposed ©f, in a manner tﬁgffprevents coneamlngtlon
of ground and surface waters, damage to fish, wildlife and '
related environmental values, and threats to the public health
and safety.

(d) Process Recovery Fluids, Each person who conducts in
gitu processing activities shall prevent flow of the process
recovery fluid:
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{1) Horizontally beyond the affected area identified
in the permit; and

(2) Vertically inte overlying or underliving aquifers.

(e} Restoration of Groundwater Quality. Each person who
conducts in situ processing activities shall restore the gualitcy
of affected ground water in the permit area and adjacent area,
including ground water above and below the production zcne, to
the approximate premining levels or better, to ensure that the
potential for use of the ground water is neot diminished.

15.4 In situ processing: Monitoring.

(a) Moniteoring Requirements. Each perscon who conducts in
situ processing activities ghall monitor the guality and quantity
of surface and ground water and the subsurface flow and storage
characteristics, in a manner approved by the Directer, to measure
changes in the quantity and gquality ¢f water in surface and
ground .water systems in the permit area and in adjacent areas.

(b) Water Quality Standards. Air and water guality
monitoring shall be conducted in accordance with monitoring
programs. approved by the Director as necessary according to
appropriate Federal and State air and water gquality standards.
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38-2-16.  Subsidence Contrel.

16.1 Public Notice.

{a) Notification Requirements. A notification shall be
distributed by mail to all owners of property and residents
within the area above the underground workings. Each such person
shall be notified by certified mail (return receipt reguested) at
least six (6) months prior to mining, or other time period if
approved by the Director, bensath his or her property or
residence. The return receipt shall be kept at the mine office.
The notification shall contain, at a minimum:

(1) Company name, permit number and address;

(2) Identification of specific areas in which mining
will take place and the date specific areas will ke undermined;

{3) Dates of mining activities that could cause
subsidence and affect specific structures; and

{(4) The location or locations where the subsidence _
contreol plan mav be examined.

16.2 "Surface Qwner Protection.

(a) General. Each person who conducts underground mining
activities shall either adopt measures consistent with known
technology which prevent subsidence from causing material damage
to the extent technclcgically and economically feasible, maximize
mine stability, and maintain the value and reasonably foreseeable
use of surface lands; or adopt mining technology which provides
for planned subsidence in a predictable and controlled manner.
Nothing in this part shall be construed to prohibit the standard
method ¢f room-and-pillar mining.

{(b) Plan Reguirements. The operator shall comply with all
provisions of the approved subsidence control plan prepared
pursuant to subsection 3.12 c¢f these regulations.

(c} Material Damage. The operatcr shall:

{1} Correct any material damage resulting from
subgidence caused tc surface lands, to the extent technolegically
and econcmically feasible, by restoring the land to a ceondition
capable of maintaining the value and reascnably foreseeable uses
which it was capable of supporting before subsidence; and
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{2} Either correct material damage resulting from
subsidence caused to any structures or facilities by répalring
the damage or compensate the owner of such structures or

facilities in the full amount of the diminution in value
resulting from the subsidence. Repair of damage includes
rehabilitation, restoration, or replacement o©f damaged structures
cr facilities. Compensatlon may be acccmp¢lshed by the purchase
prior to mlplng cf a non- cancelabTE premlum -prepaid lnsgrapce

' pollcy ’ ) é‘“_f_'fv o

(d) Protection of Pubklic Buildings and Dams. Underground
mining activities shall not be conducted beneath or adjacent teo
public buildings and facilities, churches, schools, hospitals, or
_mpoundmenus with a storage capac;ty_of cr bodies of water
containing, twenty (20) acre-feet or mors, unléeéss the Director
finds that mining will not cause material damage or reduce the
foreseeable us=. The Director may, if necessary £& minimize the
potential for damage, limit the percent of coal extraction
underneath or adjacent to such features or facilities. If
subsidence causes material damage to .such features or facilities,
the Directory may suspend mining under or adjacent to such
features or facilities until the sub81dence cont*ol plan is
modified. . . - R

(e} Progress Maps. Updated maps of underground workings as
required in Section 1, Artlcle 2, Chapter J22R cf the Act shall be

the subsidence control plans requlred in subsectlon 3.12 of these
regulations, and projected location of po tential subsidence. The
maps and accompanying descriptions, as appropriate, shall
1dent1fy 51gn1Flcant features of the unde;ground mine, including
the gize, configuration, and approx1mate location of plllars and
entries, eXtraction ratios, msasures taken to prevent or minimize
subsidence and related dawmage, arédas of *full extraction, and
other information reguired by the Director. Upon reguest of the
cperator, information submitted with the deualled plan may e
held as confidential.
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38-2-17. Small Operator Assistance Program.

17.1 General. This section comprises the Small Operator
Assistance Program (SOAP) and governs the procedures for
providing assistance to qualified small operators for the
determination of the probakle hydrologic consegquences of mining
and reclamation reguired by the Act and these rules, including
the engineering analyses and designs; the development of cross-
section maps and plans; the geologic drilling and statement of
results of test borings and core samplings; preblast surveys; the
cocllection of site-specific resource information and producticn
cf protection and enhancement plans for f£ish and wildlife
habitats and other environmental Values; and the collection of
archaeclogical and historical information; and any other
archaeclogical and historical information required by the federal
department of the intericr and the preparation of plans that may
be necessitated thereby; and the Director shall provide or assume
the cost of training ccal cperators that meet the gualifications
concerning the preparation of permit applications and compliance
'with the regulatory program, and shall ensure that gqualified coal
operators are aware of the assistance available under this
Section. ' '

The Director will develop a procedure for the interstate
coordinaticn and exchange of information collected under the
Small Operatocrs Assistance Programn.

Data collected under this program shall be made available to
all interested persons in accordance with subsection 18.4 of this
rule, except informaticn related to the chemical and physical
properties of coal; provided, that information which pertains
only to the analys;s of the chemical and physical properties of
coal, except information regarding such mineral or elemental
centent which is potentially toxic to the envircnment, shall be
kept confidential.

17.2 Program Services. Where a gualified small operator
reguests in writing assistance, as E;ovxded by the Small Operator
Assistance Program, the Division of Envirconmental Protection

shall select and payv a qualified laborato*y to determine the
rrohable hydroWOglc consegquences of mining and reclamation
cperations in the permit and adjacent areas and potentially
wmoacted oﬁ:s;te areas. The probable hydrologic conseguences
shall be in accordance with paragraphs (7), (8), {(i0), (11},

(12}, (13) and (16} through (12} subsection (a) Section S of the
Act, paragraph (a) cof subsection 3.22 of these regulatlons and

subsection 3.23 of these regulatilons.
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17.3 Eligibility for Assistance. Applicants are eligible
for assistance 1f they:

(a) Intend to apply for a permit pursuant to the Act; and

(b} Establish that their prokable to;al attributed annual
coal production from dall locations during any consecutive twelve
(12) month period either during the term of the permit or during
the first five (5) vyears after issuance of the permit, whichever
period is shorter, will not exceed three hundred thousand
(300,000) tons. Production from the following operations shall
be attributed to the applicant: .

(1) The pro rata share, based upon percentage of
ownership of applicant, of coal produced by operations in which
the applicant owns more than a . ten percent (10%) interest;

{(2) The proc rata share, based upon percentage of
ownership of applicant, of coal produced in cther operaticns by
persons who own more than five percent (5%) of the applicant's
cperation; '

(2) All gdal produced by operaticns which are cwned by
members of the applicant's family and relatives unless there is
no direct or indirect bu51ness relatlonsnlp betWeen Ccr among
them; and. E—

{4) All cocal prcduced by operations owned or
contrclled by the applicant, or by perscns who directly or
indirectly control the appllcant by reagon of dlrectlan of
management. . o o = S LT

(c}) Persons who are prohlbited from recelving a permit for
any reascn, and perscng whe corganize o*_reorga 2ize a company Zor
the scle purpose of obtalnlng assigtange. from SOAP, shall be
deemed ineligible. :

17.4 Regquest for Assistance. Each appllcant regquesting
aszistance shall provide information on forms provided by the
Director in an application that shall be clear and concise and
shall be provided in a format prescribed by the Director and/or a
format reguired by the Federal Cffice cof Surface Mining
Reclamatiocn and Enforcement.

17.5 Application Approval and Notice.
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(a) The applicant shall be notified in writing if the
lication requesting assistance has been approved or denied,

ap
if ‘denied, the reasons shall be attached.

D

and
(b} If application reguesting assistance has been approved,

then one or more gqualified laboratory or ccntractor will be

selected to perform this work. A copy of the contract or other

. appropriate work order and the final report shall be provided to

the applicant. ' :

(¢} The applicant shall arrange for any necessary right-of- ,
entry for State perscnnel and the selected laboratory's or T
contractor's personnel teo gain access to data collection and
menitoring sites on the proposed permit area and adjacent areas
and shall provide written agreements of such to the Director
prior teo entry.

17.6 Qualified Laboratcries,

{a) General. A gualified laboratory means a designated
public agency, private consulting firm or analytical laboratory
approved by the Division of Environmental Protection as a SOAP
contractor. .

(&) Basgic Qualificatiens. To qualify for desigmation, the
laboratory or contractor must demonstrate that it:

(1) 1Is staffed with experienced, prcfessicnal :
personnel in the field of hydrology, mining engineering, aguatic T
bioclogy, geclecgy, or chemistry applicable to the work to be
performed; o ' - . '

(2) 1Is capable of collecting necessary field data and
samples;

(3) = Has adequate space for material preparation,
cleaning and sterilizing necessary eguipment, stationary
egquipment, storage, and space to accommodate periods of peak work
loads; ST : : N '

7 {(4) Meets the regquirements of the Occupatioconal Safety
and Hezlth Act or the equivalent state safety and health program;

{8) Has the financial capability and business
organization necessary tc perform the work reguired;
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(6) Has analytical, meonitoring and measuring eguipment
capaole of meéting the applicable standards and methods contained
in the most current edition of the Standard Methods for the
Examinaticn of Water and Waste Water, Methods for Chemical
Analvsis of Water and Wastes; and EPA Manual 600/2-78-054 Field

and Lakoratory Metheds Applicable to Overburden Minesoils; and

(7) Has the capability of making hydrclogic field
measurements and analytical laboratory determinations by
acceptable hydrolcegic engineering or analytical methods.

{(¢) The gqualified laboratory or contractor shall be capable
of performing the determination and statement, and other
components of work as described._in the werk directive _given to
the contractor by the Director which are reguired components
necessary to make a determinaticn oﬁ_t@@_prgpgsed permit's
probable hydrological consegquences.  Subgontractors may be used
to provide the services required provided their use is defined in
the appllcablon for designaticn and pricr written approval is
granted by the Division of Envircnmental Prctection.

17.7 Liability cf Operatoers.

(a) The appllcant shall reimburse the Division of

Environméntal Pretection for the cos; of the program . sexrvices
performed 1f the applicant:

(1) Submits false information on the application;

(2) TFails to submit a surface mining permit
aopllcaulop within one (1) year from the date of receipt of the

approved probable hydrologic conseguences report;

(3) PFails to mine after cbktaining a surface mining
permit; T o ) -

(4) Has an actual and attributed annual preduction of
coal for all lcocations exceeding three hundred thousand {300,000)
tons during the twelwve (12) month period immediately fcocllowing
permit issuance; or . DT . :

{8) 8elis, transfers, or assigns the permit to ancther
pevson and the transferee's total actual and attributed

production exteeds the 300,000 ton annual producticn limit durlng

any consecutive twelve- (12} month pericd of the remalnlng term of
the permit. Under this paragraph, the applicant and its
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successor are ]Olﬂuly and severally 0971caueq to reimburse the
Director.

(b) The Director can waive the reimbursement obligation if
he finds that the applicant at all times acted in good faith and
the applicant submits to the Director written statements which
sufficiently demonstrate that the applicant has acted in good
faith at all times.
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38-2-18, C(Citizen's Actions.

18.1 Notice of Citizen's Suits. A perscn who intends to
initiate a civil action on his own behalf under section 25 of the
Act shall give nctice of intent in accordance with the following:

{a) Notice. shall, in all cases, be given by certified mail
to the Director. A copy of the notice shall alsc be sent by .
first class mail to the Office of Surface Mining Field Office
Director; . - )

(b In legal actions brought against any perscn, the State
of West Virginia or any other governmental instrumentality,
agency or agent thereof, notice shall be given by certified mail
to the alleged viclator, if the complaint alleges a viclation of
the Act or any regulation, ocrder or permit issued under the Act;

(¢} Service of notice under this section is complete upon
mailing te the last known address of the person being notified;

{d) 2 person giving netice regarding an alleged viclation
shall state to the extent Xnown:

(1} Sufficient information to identify the provision
cf the Act, regulation or permit allegedly violated;

(2) The act or omission alleged to constitute a
violation;

(2) The name, address and telephone numbers of the
perscon. or persons responsible for the alleged violation;

{4) The date, time and location <f the alleged
violatieon(s);

(8) The name, address and telephone number of the
person giving notice; and

(6) The name, address and telephone number of legal _
counsel, if any.

{e) A person giving notice of an alleged failure by the
Director, reclamation board of review, or appropriate division
employee, to perform a mandateory act or duty under the Act, shall
state to the extent known:
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(1) The provision of the Act containing the mandatory
act or duty allegedly not periormed;. - o

(2) Sufficient infermation to identify the omission
alleged to constitute the fallure to Derform a mandatory act or
duty under the_ Act;

{3) The name, address and telephone number of the
person giving netice; and

(¢) The name, address and telephone number- of legal
counsel, if any, of the person giving notice.

18.2 Citizen's Request for State Inspections.

(a) BAny perscn may request a State inspection by furnishing
tc the Director a signed, written statement (or an oral report
follewed by a signed, written statement) giving the Director
reason te believe that a viclaticon exists or that a condition or .
practice which creates an imminent danger to the heszlth or safety
of the public or is causirnd ¥ ¢dan reascnably be expected to
cause a significant, immminent environmental harm to land, air,
or water resources exists. The statement shall contain a phone
number and address where the person can be contacted,

(b} The identity of any person supplying information teo tne
Director velatlng tc a possible viclation or imminent danger or
harm shall remain confidential, if reguested by that person,
unless that person elects to accompany the inspectecr on the
lnspectlon - o . . —- . -

(c} If an .inspecticn is conducted as a xesult of
information provided to the Director by a person as described in
pavagrabh {a) of this subsection, the person shall be.notified as
far in advance as practicable when the inspection is to cccur and
shall be zllowed tc accompany the State -inspector during the
inspection. Such _person has a right of entry to, upon and
through the coal exploraticn or surface coal mining and
reclamation operation about which he or she supplied information, -
but only if he or she is in the presence of and is under the
contrel, direction and supervision of a State inspector while on
the mine property. Such right of entry does not include a right
to enter bulldings without consent of the person in control of
the buildings or without a search warrant.

(@) wWithin ten (1€ days of the inspection or, if there is
no inspection within fifteen (13) days of receipt of the person's
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written statement, the Director shall respond in writing as
folleows: -

(1) If an inspection was made, a description of the
enforcement action taken, which may consist of ccopies of the
State inspection report and all notices of viclation and
cessation orders;

(23 If no State inspection was conducted or
enforcement action taken, an explanation of the reason why;

{2} an explanation of the person's right to informal
review. ¢f the ‘action or ihaction of the Director; and

{4y Copies of all materials in subparts (1) and (2) of
this paragraph within the time limits smec;zled to the person
alleged tc be in violation, except that the name cf the person
shall be removed unless disclosure of the person's identity is
permitted under paragraph (k) cf this subsection.

(e} Any person who is or may be adversely affected by a
prospecting or surface coal mining cperation may notify the
Director in writing of any alleged failure to make adegquate and
complete inspections as regquired by law and regulation. The
notification shall include sufficient information to create a
reasonable belief that the law and regulaticns regarding
inspections are not being complied with and to demonstrate how
the person is or may be adversely affected. The Director shall,
within fifteen (13) days of receipt ¢f the notice, determine
whether or not the statutes or regulatlons boncernlng inspections
are being complied with and if not, shall order an inspection.
The Director shall furnish the complainant with a written
decision of the reascns for his determination and actions, if
any, he has taken.

18.3 Review of Decilsion Not to Inspect or Enforce.

(a) Any person who 1s or may be adversely affected by a
surface coal mlnlng or prospecting coperation may ask the Director
to informally review an authorized representative's decision not
to inspect or take appropriate enforcement action with respect to
any viclation alleged by that perscn in a reguest for inspection
under section 15 of the Act. . The reguest for review shall be in
writing and shall inclide a statement of how the person is oxr may
be adversely affected and why the decision merits review. The
Director shall conduct the review within thirty {(30) days of his
receipt of the regquest and inform the person of the results. The
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person alleged to be in viclatiocn shall be g1 ven a copy of the
results of .the review, except that the name of the person who is
or may be adversely affected by a prospecting or surface mining
operation shall not be discleosed unless confidentiality has been
waived or disclosure is required under the Freedom of Information
Act or other State or .Federal laws.

(b) Anv person who is or may be adversely aff ected by the
decision of the Dirscter may apbpeal sugh detision to the Surface
Mine Board pursuant to Sectlon 2, Artlcle 4, Chaptev 225 of the
Code of West Virginia. = I

{c} Informal review under this secticn shall not affect any
richt to formal review or to a citizen's suit.

18.4 Public Record: o - =

(a) Availability of public records shall be in accordance
with 29B-1-1 et. seg. of the Code of West Virginia. Copies of
all records, reports, inspection materials or information
obtained under the Act, except information in paragraph (o),
subsection 18.2 of this section, and paragraph (c) of this
subsection, shall be made immediately available tc the public at
regional offices in the area of mining so that they are
conveniently available. Such information shall include copies of
all documents relating. to applicaticns feor and approvals of
existing, new or revised prospecting approvals or surface coal
mining and reclamation Dermlts, including the revisiocn, renewal,

transfer,. assignment or salg therect, and all documents relating
to. inspection and enforcement actions. N

{b} All records will be maintained and preserved Ior a
period of nof less than five (5) years. Relative to prospecting
approvals and surface mining permits, the five year period
applies after final bond release.

(c) Information as to coal sgams, tést borings, core
samplings or soil samples_ pertalnlng to_the analysis of the
chemical and physical properties of the coal, except information
regarding mineral or element content which is potentlally toxic
o the envircnment, shall be kept confidential and shall not be
made a matter of public record. - - I

(@) Informaticn on the nature and lecation of _
archasological resources shall ke kept confidential to the extent

required by the Archaeological Resgurces Protection Act of 1879.
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(e) Permit applications and cther related materials
reguiring public notices shall be made immediately available in
the county courthcuse or other available public ocffice approved
by the Director, in the county in which the proposed mining
operation is located. -

(£} The Director shall provide procedures, including nectice
and opportunity to be heard for persons beoth seeking and opposing
~disclosure, to ensure confidentiality of cualified confidential
informaticn, which shzall be clearly identified by the applicant
and submitted separately from the remainder of the application.
Confidential informaticn is limited to that information
identified in subparagraph (1), paragraph (f), subsection 3.23 of
these regulations, paragraph (b) of subsecticn 18.2 of this
section, paragraph (¢) of this subgection, and information
relating to the nature and location of archeoclogical resources on
pubklic: land as reguired under the Archeoclogical Rescurces
Protection Act of 157S. '




R —— e e

Title 38 B}
CSR 2
Section 15

38-2-19 Designation of Areas Unsuitable for Mining.
18.1 Right teo Petition.

(a) Any person having an interest which is or may be
adversely affected, or the Director, has the right toc petiticn to
have an area designated as unsuitable for surface coal mining
operations, or tc have an existing designation terminated.  Such
petition shall be filed in the 0Office of the Director.

{(b) Designation. The petiticner shall provide the
following information: ’

(1) A& U.8.G.8. topographic map on which is ncted the
location and size cof the area covered by the petition;

(2} Allegaticns of facts and supporting evidence which
would tend to establish that the area is unsuitable for all or
certain tvpes of surface coal mining cperations;

(3) A description of how mining of the area has
affected or may adversely affect people, land, air, water or
other rescurces;

(4) The petitiocner's name, notarized signature,
address and telephone number; and

{8) __A statement which identifies the petitiocner's
lnterest which is or may be adversely affected, including how the -
petitioner meets an "injury in fact” test by describing the
lnjury to his or her specific affected interests and demonstrates

how he -or she is among the injured.

(¢) Termination of the Designatiocn. A petitioner
regquesting to terminate z des;gnatlon shall provide the following
information:

(). A U.8.G.S8. topcgraphic map on which is noted the
locaticn and size of the area covered by the petition;

(2) Allegations of facts with supporting evidence not
contained in the reccrd cf the proceeding in which the area was
designated unsuitable, which would tend to establish the .
statements or alWecatlons, and which statements or al legatlons : S

indicate that the designaticn shculd be terminated based on: .

8]
o
~1
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(&) The nature or abundance of the protected
resource or condition or other basis of the designation 1f the
designation was based on criteria found in paragraph (b},
subsectior 19.7 of this section; N

{B} Reclamation now being technolegically and
eccnomically feasible, if the designaticn was based on the
cr;ter;a ;ound in paragraph {(a}, subsection™13.7 of this section;
oxr . R ' '

{C} The resources or conditicn not being affected
by surface coal mining operations, or in the case of land use
plans, not bELng incompatible with surface coal mining operations
during and after mining, if the désighdtion was based on the
Ccriteria found in paragraph (b), subsection 19.7 of this section.

(3} The petiticner’'s name, notarized signature,
adcdress and telephone number;

{(4) A statement which identifies the petitiocner's
interest which i1s or may be adversely affected by the
continuation of the designation including how the peultloner
meets an "injury in fact" test by describing the injurv to his or

her specific affected interests andAEQESHétratlng how he or she
is ameng the injured; and

(5} For areas previously and unsuccessfully proposed
for terminaticn, significantly new allegations of facts and
supporting ev1dence must be presented ln the petltlon

19.2 Initial Processing, Record-keeping, and Notification
Reguirements.

(&) Within thirty (30) days cf receipt of a peétiticn, the
Director shall notify the petltloner by certified mail whether or
not the petition is complete in accordance with paragraph (b} or
(c), subsection 1%.1 of this section.

(b} The Director shall determine whether any identified
coal resources exist in the area covered by the petition, without
requiring any showing from the pétitioner. If the Director finds
there are not any identified coal rescurces iw that area, he
shall return the petition to the petltloner with a statement of
the findings. :

(¢) The Director may reject petitions for designations ox
terminacions of designations which are frivolous. Each
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petitioner must, at a minimum, satisfy the reguirements of
paragraph (b) or {(c), subsection 18.1, of this section. No party
shall bear any burden of preoof, and each accepted petition shall
be considered and acted upcon by the Director pursuant to the ]
procedurss of this Section.
{d) When considering a petition for an area which was
previously and unsuccessfully proposed for designation, the
Director shall determine if the new petition presents new
allegations cf facts., If the petition does nct contain new
allegations of facts, the Director shall not consider the
petition and shall return the petition to the petitioner, with a
statement of its findings and a reference to the record of the
previous designation proceedings where the facts were considered.

{(e) TIf the Director determines that the petition is
incomplete or frivolous, he shall return the petition te the
petitioner, with a written statement of the reascns for the
determination and the categories of informaticn needed to make
the petiticn complete. '

(£) The Director shall netify the person who subkmits a
petition cf any applicaticn for a permit received which proposes
to include any area covered by the petition.

{g) Any petitions received after the first advertisement
has been published on a permit application relating to the same
mine plan area shall not prevent the Director from issuing a
decisién on that permit application. The Director may return any
petition received thersafter to the petiticner with a statement
why the petiticn cannot be considered. For .the purposes of this
gsection, c¢lose of the public comment period shall mean at the
close of any informal conference or i1f no conference is
requested, at the close of the pericd for filing written comments
and objections. '

(h) Promptly after a petition is received, the Director ,
shall notify the gensral public of the receipt of the petiticon by
a conspicucus newspaper -advertisement placed in the locale of the
area covered by the petition, in the newspaper providing brozadest
circulation in the regilon of the petitioned area, and in the
State Register. The Director shall also make copies of the
petition available to the public and provide copies of the |
petition to other interested gdvernmerital agencies, interveners, R
persons with an ownership interest of record in the property, and
cther personsg known to the Director to have an interest in the
property. Notice to those persons with cownership interests in
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the property of record shall be in dccordance with applicable
State law. - B

(i) Within three (3) weeks after the determination that a
petiticn is complete, the Director.shall make copies of the
petition available to ths publicfand other agencies and shall
notify the general public of the receipt of the petition and
- reguest submissions of relevant information by a newspaper
advertisement placed once a week for two (2) consecuflve weeks in
of largést circulation in the State and in any Official state
register of public notices. L :

{§) Until three (3) days before the Director holds a
hearing under subsecticn 19.3 of this secticn, any person may
intervene in the proceeding by f£iling allegaticns of facts,
supporting evidence, & short statement'identifying the petition

addvess, and telephone number

(k) Beginning immediately after a petition is f£iled, the
Director shall compile and maintain a record ccnsisting of the
petition and all documents relating to the petition filed with or-
prepared by the Division of Energy. The Director shall make the
record available for public inspection, free of charge, and
copying, at reasonable cost, during all normal business hours at
a central lccaticn of the county or multi-county area in which
the land petitioned is located, and at the main office of the
Division of Energy. - N

1%.3 Hearing Reguirements.

(2) Within ten {10) months after receipt ¢f a complete
petition, the Director shall heold a public hearing in the
locality of the area covered by the petition. If all petiticners
and interveners agree, the hearing need not be held. The
Director shall make a wverbatim transcript of the hearing.

(b) Not less than thirty (30) dayé pricr te a hearing, the
Diractor shall give notice by certified mall of the date, time,
and location cof the hearing to:

(1) Local, State, and pederal agencies which may have
an interest in the decision on the petition;

(2) The petitioner and the interveners; and
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{(3) Any person with an ownership or other interest
known to the Director in the area covered by the petition.

(¢} The Director shall notify the general public of the
date, time and location c¢f the hearing by placing a conspicuous
newspaper -advertisement once a week for two (2) consecutive weeks
in the locale of the area covered by the petiticn and once during
the week prior to the scheduled date of the public hearing. The
consecutive weekly advertisement must begin between four (4) and
five (5) weéks before the scheduled date of the public hearing.

(@) The Director may consclidate in a single hearing the
hearings reguired for each of several petitions which relate to

areas in the same locale.

(e) Pricr to designahing any land areas as unsuitable for
surface ccal mining ope*ablons, the Director shall prepare a
detailed statement, using existing and a¥ailable information, on
the potential coal resources of the area, the demand for coal
resources and the impact of such designation on the envirconment,
the economy and the supply of cocal.

(f) In the event that all petiticners and interveners
stipulate agreement prior to the hearing, the petition may be
withdrawn from cconsideration.

15.4 Decision.
{a) In reaching a decision, the Director shall use:

{1 The relevant 1nfo*matlon contained in the data
base and inventory system;

(2} Information provided through public comment cr by
other governmental agencies;

{3) The detailed statement prepared under paragraph
(e}, subsection 19.3, cf this section; and

(4) Any other relevant Informaticon submitted during
the comment period.

(b} A final written decision shall be issued by the
Direccor including a statement of reasons, within sixty (60 days
of completicon of the public hearing, or i1f no public hearing is
held, then within twelve (12) months after receipt of the
complete petition. The Director shall simultaneously send the
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decision by certified mail to the petitioner, every other party
to the proceeding, and to the Field Office Director of the Office
of Surfade Mining. : .- , : -

(c} The decisicn of the Directeor with respect to a
petition, or the Director's failure to act within the time limits
set forth herein shall be subject to judicial review by a court
of competent jurisdicticn in accordance with State law.

19.5 Data Base and Inventory System Reguirements.

{a) The Director shall develop a data base and in wentory
system which will permit evaluation of - whether *ec;amahloq is
feasible in Z¥éas Covered by petitions. B

(b} The Directer shall include . in the system information
relevant to the criteria in paragraph (b}, subsection 1%.7, of
this section, including but not limited to, information received
from the United States Fish and Wildlife Service, the State
Historic Preservatlon Cfficer and the Alr Pollutlon Control

Commission. - C e

{c¢) The Director shall add to the daha base and inventory
system information: - : - -

{1} On potential cecal rescurces of the State, demand
for thosé resources, the environment, thé &Conomy and the supply
of coal, sufficient to enable the Director to prepare the
statements regquired by paragranh {e), subsection 15.3, of this
section; and . - —_—— T

(2) That which becomes available from petiticns,
publications, experiments, permit applicaticns, mining and
reclamation cperations and other scurces. T

19.6 Public Informaticon. The Director shall:

(a) Make the information and data base system developed
available to the public for inspection free. of charge.and for
copying at a reasonable cost except that t areas proposed for or
included in the Natiocnal Register of Historic Flaces may not be
disclosed if the Director determines that such disclosure might
risk destruction or harm to these rescurces.

(b) Provide information to the public on the pétition
procedures necessary to have an area de51gnated as unsuitable for
all or certain types of ‘surface coal mining operations or o have
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designations terminated and describe how the inventery and data

base system can be used.

bJ
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19.7 Criteria for Designating Lands as Unsuitable.

‘a) TUpon petition, an area shall be designated as
unsuitable for all or certain types of surface mining operations,
if the Director determines that reclamation is not
technologically or econcomically feasmnle unaer the Act and these
rules and regulations. .

(b) Upon petition, an arsa may be (but is not reguired to
be) designated as unsuitable for all or certain types of surface
mining cperations, if the operations will:

(1) Be incompatible with existing State or local land
use plans or programs;

{2) Affect fragile or historic lands in which the
operations could result in significant_@gmage to- important

histeric, cultural, scientific or aestnetlc vaiues or natural
systems;

(3) Affect renewable rescurce lands in which the
cperations could result in a substantial lcoss or reduction of
long rarge productivity of water supply or of food or fiber
products (For the purposes of this section, the term "renewable
resource lands" means geographical areas which contribute
SLgnﬂflcantly to the long range Droauct:vzty of a water supply,
ocr food or fiber Droducts); or

{(4) Affect natural hazard lands in which the
operations could substantially endanger life and property. Such

lands include areas sub]ec* to freguent flooding and areas of
unstable geéclogy.

19.8 Director's Responsibility for Implementation. _

(a) The Director shall not issue permits which are
inconsistent with des;gnatlons made Dursuan; to Section 22 of the
AcCt. - ) ) -

{b) The Director shzll maintain & cumulative map of areas
de51gnatea as unsuitable for all oxr cevtaln tyoes of surface cozal
mining operatlons .

{c) The Director shall make available tc any person any
infornation within his control regarding designations, including
mineral or elemental content which is potentially toxic in the
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envirenment but excepting proprietary information on the chemical
and physical properties of the coal,

15.9 Lamnd Exempt From Designation as Unsuitable for Surface
Cozl Mining Operations.

(a) The reguirements of this section do not apply to:

(L) Lands on which surface coal mining operaticons were
being conducted prior to August 2, 1577;

{2} Lands covered by a permit issued after August 3,
1977; and o :

(2) Lands where substantial legal and financial
commitments in surface cecal mining operations were in existence o
prior te January 4, 1977.
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38-2-20 Inspection and Enforcement. In addition to the
requirements set forth in Section 15, 16, "and 17 of the Act, the
following reguirements shall be met.

20.1 Inspection Freguencies.

{a} 8Scheduling. - In addition to the regquirements of
subsection (a) of Section 15 of the Act, the Director shall have
a right of entry to, upon, and through any prospecting operation
or surface coal mining and reclamaticn operation without advance

notice upon presentation of appreopriate credentials. No search
warrant shall be required, except with respect to entry into a
building. The Director shall ceonduct:

(1) An average of at least one partial inspecticn per
month of each active surface mining cperaticn.

(2) One complete inspection per calendar guarter of
each active and inactive surface mining operaticn. 2n inactive
operation is one which has reguested and received approval to
temporarily cease operations as provided in subsection 14.11 of
these regulations, or cne that has been granted Phase I bond
release, and the revegetation on the surface coal mining and
reclamation operation has been successfully established at the
end cf the first growing season with a minimum ground cover of
sixty (60%) percent and the coperaticn is in compliance with the
regquirements set by subparagrarch (B), paragraph 10, subsection
(b) of Section. 13 of the Act or until scil productivity for prime
farmlands has returned to the eguivalent levels of yield as )
ncnmined land cf the same soil type in the surrounding area under
eguivalent management practices as determined by the scil survey
pe*formed pursuant to paragraph (15) subsection (a) of Section 9
of the Act and subsectlon 10.3 ard Secticn 10 of these
regulaticns.,

(3} Prespecting operations shall be inspected as
naecesgary to assure compliance Wluh the Act and these rules and
regulations.

{(4) At least cone partial inspection monthly and one
complete inspection quarterly for each p*ospectwng operation for -
which aDDroval has been granted for coal *emoval in excess of 250
tons. L _ —

(8) Mocre fregquent inspections shall be made on any
prospecting, active surface mining operation, cr inactive surface
mining cperation as necessary to assure compliance with the 2ct,
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these rules and regulations, and the terms and conditions of the
permit. LD B

(b} Partial Inspecblon. For purposes cof this section, a
part:.a1 inspection is an cn-site or_aer*al review of a pérson's
compliance with some of the provisions of the Acc, tnese
regulations, and the terms and conditions of the permit.

(c} Complete Tnspectlon‘ For purposes of this section, a
complete inspection is an on-site: r@g;gg*péfa*ggzggnwgfcomplwance
with all the prov151ons of the Act, "these regulaticns, and the
terms and conditions of the permit within the entire area
disturbed or affected by the surfac= coal mlnlng and recilamation

cperations. o : - L o

(d) Aerial Inspection. Aerial inspecticns shall be
conducted in a manner which reascnably insures the identificaticn
and documentaticn of conditicns at each surface cocal mining and
reclamation site inspected. o e o

Any peotential violaticn observed during an aerial
inspection shall be investigated on-site within three. days:

provided, that any indication of a condition, praétlce or
viclation constituting cause for the issuance of a cessation
order shall be investigated on-site immediately. An on-site
investigation of a potential viglation observed during an aer1a1
1n5pect-or shall not ke considered tc be an additicnal partial or
complete lnspecblon Eer the Durposes of baragraph {a) o<f this

subsection. S - o oI T

20.2 Notice of Violations.

{a). When, on the basis of an inspection carried cut
pursuant tc subsection 20.1 of this secticn, the Director
determines that the surface mining and reclamation opsration or
prospecting cperation.is in violation of any cof the regquirements
of the Act, these regulations, and the terms and conditions oi
the permit or prospecting apprcval, _g_gg;&;e_gi_ygqlggggg_ghall

be issusd. Such notice of viclaticn shall comply with all
requirements and provisions of this subsection.

{b) Notice. Procadures. A notice of viglation shall be in

writing signed by the .Director and shall set forth with
reasonable specificity:

(1) The nature of the viclation;
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(2) The remedial action reguired, which may include
interim steps;

(3) A reascnable time for abatemsnt, which may include
time for accomplishment <of interim steps, but in no case shall
the initial abatement period be in excess of thirty (30) days;
and

{4) A reasonable description of the portion of the
prospecting or surface coal mining and reclamation cperation to
which 1t applies.

(c) Abatement. The Director may extend the time set for
abatement or for accomplishment of an interim step, if the
failure to meet the time previously set was nct caused by lack of
diligence on the part c¢f the operator. The tectal time for
abatement under a notice of wviclation, including all extensions,
ghall not exceed 90 days from the date of issuance, except upon a
showing by the operator that it is not feasible to akate the
viclation within 20 calendar days due tc one or more of the
circumstances in paragraph (e) of this subsection. An extended
abatement date pursuant to this subsection shall not be granted
when the operateor's failure to abate within 80 days has been
caused by a lack of diligence or intentional delay by the
operator in completing the required remedizl acticn.

(d) Termination. The Director shall terminate a notice of
viclation by written notice tc the permittee when he determines
that all viclations listed in the notice of violation have been
abated. Notices of violations shall neot be terminated cr vacated
because of the cperator's inability to comply with the terms of
abatement. - ' LT

(e) Criteria for Extensions of Abatement Period. .
Circumstances which may qualify an operator for an abatement
reriocd of more than. 50 days are:

{1} Where the cperator of a permitted cperation has
made timely application for and diligently pursued a permit
renewal or cther necessary approval cof designs or plans but such
permit renewal or other approval has not been or will noct be
issued within S0 days after the time required for reasons not
within the contrel of the operatoer;

(2) Where there is a valid judicial order precluding
abatement within 90 days as to which the cperator has diligently
pursued all rights of appeal.and as to which there is no other
effective legal remedy; ' )

(30
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(3) Where the operator. cannot abate within $0 days due
to a labor strike; '

(¢) Where climatic conditions preclude abatement
within S0 days, or where, due to climatic conditions, abatement
within $0 days clearly would cause more envwronmeqtal harm than
it would prevent; or

{(5) Where abatement within 90 days requires action
that would viclate safety standards established by statute or
regulation under the Mine Health and Safety Act 0“ 1977.

{f) Interim Procedures. Whenever .an abatement time in
excess of 30 days is permitted, interim abatement measures shall
be imposed to the extent necessary to minimize harm to the Dubllc
or the environment. - -

(g) Grant of Extension. If any of the conditions in

paragraph (e) of this subsection exist, the operator may request
that the Director grant an abatement period exceeding 90 days. -
An authorized representative c¢f the Director shall grant the
extension only with the concurrence.of his immediate superviscr.
The abatement period granted shall not exceed the shortest
pcssible time necessary to abate the violation. The onerator
shall have the burden of establishing by clear and ceanvincing
proof that he is entitled to an extension. The authorized
representative cf the leectO? who grants or denles the extension
shall_ pvomptly and fully document in the file the reasons for

granting or denying the reguest. The 1mme§1§;e superviscr shall
~eview this document before cencurring in or disapproving the
extended abatement date and shall promptly and fully document the

reasons for concurrence or disapproval in the file.

(h) BAppeals. Any determination made under pardgraph (g) of

this subsectiocn shall carry with it a right of ‘appeal.

(i) Extension Period. _ No exteasion granted under paragraph
(g) of this subsecticn may exceed 90 days in length. .Where the
condition or circumstance_which prevented abatement within 90

davs exists at the expiration date of any such extension, the.
operator may reguesc and the Director may grant a furcher
extension pursuant to the procedures of paragrapn (g} of this

subsection. = - el B
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20.3 Cessatieon Orders.
{a) Imminent Harm.

(1) When the Director finds that a prospecting or
surface mine cperation creates an imminent danger to the health
.or safiety of the public or is causing or can reascnably be
expected to cause significant, imminent environmental harm to
land, air, or water resources, a cessation order shall be issued

forthwith.

(2} Any cessation order issued under the provisions of
subsection (a) of Section 16 of the Act, shall remain in effect
until the violation has keen abated or until modified, wvacated,
or terminated by the Director or the Surface Mine Board or by a

coure. -

{3) "In any cessation order, the Director shall
determine the appropriate remedial measures to be taken to abate
the violation in the most expeditious manner possible and shall
set forth these measures and the time by which abatement shall be
accomplished in the order.

(4) Mining operations conducted by any person without
a valid surface mining permit, or approval for prospecting,
constitute a condition or practice which causes or can reasonably
be expected to cause significant, imminent. environmental harm to
land, alr, or water résources, unless such cperations are an
lntegral uninterrupted extension. of pIEVlOUSly permitted
operations, and the person conducting such operaticns has fi lea a
timely and complete application for a permit or approval to
conguct such operations.

(b) Failure to Abate.

(1) If the operator fails to meet the time set for -
abatement of a notice of vicolation issued pursuant to subsection -
20.2 of this section, the Director shall issue a cessation crder;
o ol . o ~ B . - - -

{(2) If the operator fails to meet the time set for
accomplishment of any interim step of a notice of violation
issued pursuant to subsection 20.2 of this section, the Director T
may 1lssue a cessation order.

{c) All cessation orders shall be issued as follows:

£
W
\¥s
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(1) A cessation order shall set forth in writing with
reascnable specificity:

(A) The natire of the conditicn, practice or
viclation for which thz order was issued;

(B) The remedial action or affirmative obligaticn
" reguired by the operator, if any, inc¢luding any interim steps;

(C) The time established for abatement, if
appreopriate; and L : - i

{D) A reascriable description of the portion of
the prospecting cr surface mining and reclamation ope*a ion te
which it applies. .

{2) Reclamation operations and other activities
intended to protect public health and safety and the environment
shall continue durlng the period of any céssation order unless
otherwise provided in the order. . o

(3) The Director may modify, terminate c¢r vacate a
cessation order for good cause, and may exXtend the time foxr
abatement if the fallure to abate within the time previously set
was not caused by lack of diligence_on_.the part of the operator.
2 cessaticn order shall not be terminated cr vacated because of
the operator's inability to comply with the terms of abatement.

{4) The Director shall terminate a cessation order by
written notice when 1t 1s determined that all conditions,
practices, or viclations listed in the order have been akated.
The termination notice must be in writing and shall rnot affect
the right <f the Dlrector to assess. _civil penaltles for the
violation. : e -

(d) HNotice of Informal Ccnference. DNotices of informal
conferences held as a result of a cessation order issued pursuant
to the provisions of subsection {(a), Section 16 cf the Act shall
be posted at the nearest regicnal cffice and sent by mail or
communicated verbally, whichever is more practicadble, to any
person wheo filed a repcrt which led to a cessation orxdexr for
which the informal conference is to be held. The results of the
informal conference shall be provided to any perscn whe filed a
report which led to the order within five (5) days after the
cleose of the informal conference. '

(e) Within sixty (60} days after 1ssuing a cessation order,
the Director shall nctify in writing any perscn identified as
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cwning. or controlling the permittee, that the cessation order was
issued and that the person has been identified as an owner or

controllier. D S - -
20.4 Show Cause QOrders.

(a) General. Where the Director determines that a pattern
of violations of the Act, these regulations or the terms and
conditions of a permif exists or has existed, and that the
violaticns were caused willfully or through an unwarranted
failure tc comply, the Directer shall issue an order regquiring
the permittee to show cause why the permit and the permittee's _
right to mine under the Act should not be suspended or revoked.
For purpceses of this subsecticn a willfully caused viclation is a
violatien resulting from an intenticnal act or omissicn, and an
unwarranted failure to comply means the failure of the permittee .
to prevent the occurrence of any viclaticn or the failure to
abate any viclaticn of the Act, these rules and regulationsg, or
the terms and conditions of the permit due tc 1nd1f;erence, lack
of diligence or lack of reasonable care.

(b} Criteria for Establishing a Pattern of Vielations. The
Director may determine that a pattern of viclations exists or has
existed, wherg viclations were cited on two o©r more inspections
of the permit area within any twelve (12) month pericd. In
making: such a determination, the Director shall take into -
consideraticon the follewing circumstances:

{1} The number of previous viclations cited on more
than one occasion for the same or related regquirements of the
Lct, these rules and reguTatlons, or the terms and conditicns of
the permit; '

{(2) The number of previocus viclations, cited on more
than one occasion, of different regquirements ¢f the Act, these
regulaticons or the terms and conditions of the permit; and

(3) The extent to which the wviclations were isolated
departures from lawful ccnduct. : B

(¢} Duplicate or Similatr Violations. The Director shall
promptly review the history of violations of any permittee who
has been cited for violations of the same or related reguirements
cof the.Act, these regulations or the terms and conditions of the
permit during three (3) or more inspections cf the permit area
within any twelve (12) month period. After such review, the
Director shall determine whether or not a pattern of vzolatﬂons
exists.
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(d) Permittee Responsibility Viclations by any persons
conducting suriace coal mining operatiéons. on behalf of the
permittee shall be attributed to the pertittee, unless the
permittee establishes that they were acts of deliberate sabotage.

(e) Hearings and Appeals. If the permittes files an answer
to the show cause order and reguests a hearing, a public hearing
shall ke held. The Director. shall give thirty (30} days advance
written notice to the permittee and any interested party who
requests intervener status of the date, time, and place of the
hearing. —The Director shall publish EEEﬁEBE1ce if p*aci'cable,

cperations, and shall alsowpost the nothe in the reg;onal office
of the Divisicn cof Environmental Protection nearest the
operatiomn. o

(£) Consent Agreement. When the permittee demonstrates
that sufficient rescurces are available to him to abate the
violaticon (s}, the Director may enter into a consent agreement.

(e} Hearlng Record and Decisions. Within sixty (60) days

following the hearing, the Director shall issue a written
determination as to whether a patterii ©f viclations exists, and
furnish to the operator and all other parties to the hearing a
written decision or consent oxder and the reason therefor,
concerning suspension or revocation .of the permic.

(h) Revogation and’Suépension}' If the Director revokes or
suspends the permit and the permittees ridht tc mine .-under the

Act, the pe*mlttee shall lmmedlately cease surface coal mining
operations in the subject permit area, and initiate the
appropriate remedial action as follows:

(1) If the permit and the right to mine under the Act
are revoked, the operator ghall complete reclamation within the
time specified in the revocation order; or

(2} If the permit and right to mine under the Act are
suspended, the operator shall complete all affirmative
ob71gatlons te abate all conditions, practlces,_o; viclations, as

specified in the suspensicn order

(1) Failure tc Abate. Whenever a permittee fails to azbate
a viclation contained in a notice of viclation or cessation order
within the abatement period set in the notice or. oxder or as
subsegquently extended, the Director shall review the . permittee's

history of violations. to detérmine whether a pattern of
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vioclations exists and shall issue an order to show cause where .
appropriate. ‘ o

(§) Consent Agreement. If, at any point in the enforcement
process following the issuance of a notice of violation, a
cessation order or a show cause order, a consent agreement 1s
reached between the Directcr and a permittee and/cr cperator, the
following standards shall apply to that consent crder: oL

(1) The Director will require all abatement work
mandated in the consent agreement to be performed in the most
expeditious .manner physically possible. In no event shall the
time period in which remedial action must be completed exceed one
(1) year, nor can extensions to abatement times in consent orders
total more than one vear; provided however, that for sites
permitted before September 5, 1989, the Director may grant a
future éxtension if he finds in writing that except:.ona1
circumstances exist Whlch Drecluae abatement in the twelve- month
period. I : :

(2) Violation of any term in a ceonsent agreement shall
result 'in immediate forfeiture of the bend fcr the site, unless
the Director finds in writing that:

(&) The operator and/or permittee have shown good
faith in taking remedial actions requlved by the consent
agreement; and

(B) No environmental harm has rasulted, or will
result, from the subject violation.

{3} ©No consent agreement shall be agreed to if the
rermittee, and/or operator or any entity owned or controllad by
the permittee and/or the cperator, has violated or is in
violaticon of a previcus consent agreement provided however, that
the Director is required to make only best efforts to determine
if said violation or ownership and control tles exist.

(4} No consent agreement can be reached on a site if
the permittee and/cr operator have previcusly entered intc two
consent orders on the same site.

The standards set forth in (1) through (4) above shall apply
to any extension, modlflcatﬂon or other changs in any existing
corsent agreement. o ©o
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20.5 Civil Penalty Determinatiocns.

(a) ©Notice of Violation Assessments. The Director shall
review_each notice of wvioclation and determine whether or not a
civil penalty will be assessed and the amount of the penalty.

The Directcr for each notice of violation, may-assess a separate
civil penalty for each day of the violation, beginning with the
date cf issuance of a notice of violation to the date of -
abatement cf the viclation. In determining whether or not tc
assess a separate daily civil pehalty and determine the amount of
the civil penalty, the Director shall consider those facters
specified in subsecticn (g), Secticn 17, of the Act, and
subsecticn 2C.7 cof these regulations, and may consider the extent
to which the operator may have gained any eccnomic benefit as a
result of a failure to comply. Any hotice of viclation which
continued unabated for twe or more days after the initial
abatement period, and received a civil penalty assessment of
$3,300 or more, shall be acsessed the penalty amcunt for =z
minimum of. two separate days. The determination as to whether or
not to assess a c¢ivil penalty if the amount is less than one
thousand dellars ($1,000) will be at the discretion of the
Director. Notites of violations with a seriocusness rating of 4
or greater shall be assessed regardless of the amount.
Terminaticon c¢f a notice of vidlation shall not azffect the right
oZ the Director tc assess a civil penalty for those violations.

(b) Cessation Order Assessménts. The Director shall, for
any cessation order, assess a civil penalty in accordance with
subsection (&), Secticn 17, of the Act for each day of continuing
viclation, except that such penalty shall ncot be assessed for
more than thirty (30) days. If the cessation order has not been
abated within the thirty (30} day pericd, the Director shall
initiate action pursuant to subsecticns (b), {(g), (h) and (i),
Section 17, of the Act as appropriate. If the crder is suspended
in a2 temporary relief proceeding, the pericd specified for the
abatement shall not end until the date con which the Director
issues a final order with respect to the viclation in guestion.

If judicial review proceedings are initiared in which the ordexr
is suspended by court, the dally assessment ¢©I the civil penalty
shall not be made for any perloa befove enbry of a final order by
the court. -
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20.6 Procedure for Assessing Civil Penalties,

{a) Assessment Qfficer - Duties. Feor the purposes of this
section, the assessment cfficer shall not determine the proposed
penalty assessment until such time as the Director has caused an
inspection of the violation to be conducted and the findings of
that inspecticn are submitted to the assessment officer in
writing. The Director must conduct the inspection of the ‘
viclation within the first fifteen (15) days after the notice or
order was served. The assessment officer may continue
conferences, conduct investigations, and interview witnesses as

necessary.

(k) Determination of Civil Penalty Amcunts. Civil penalty
amounts for notices of violation shall ke determined in
accordance with the factors specified in paragraph {(c), Section
17, of the Act and the numerical point system in subsection 20.7
of this section. Within fifteen (13) days of service of a notice
of violation cr cessation order, the person to whom it was issued
may submit written information about the viclation to the
Director and to the inspector who issued the nctice of violation
or cessation order. - )

(c} Notice of Assessment. The Director shall provide a
copy of the propcsed assessment and the accompanying worksheet to
the operator by certified mail, within thirty (30) days of the
date of the issuance c¢f a notice or order. If the mail is
tendered at the addreéss cf the person set forth in the sign
reguired under paragraph (a), subsection 14.1 of these
regulations, or at any &dddress at which that person is in fact
located, and he or she refuses to accept delivery of or to
collect such mall, the reguirements of this paragraph shall be
deemed to have been complied with upon such tender. Failure by
the Director to serve any proposed assessment within thirty (30)
days shall -net be grounds for dismissal of all or part of such
assessment unless the person against whom the proposed penalty
has been assessed: (1) proves actual prejudice as a result of .
the delay; and (2} makes a timely objection to the delay. An
cbjection shall be timely only if made in the normal course of
administrative review. The Director shall alsc give notice
including any worksheet, in perscn or by certified mail, to the
operatcr of any penalty adjustment as a result of an informal .
conference within thirty (30) days following the date of the
conference. The reascns for reassessment shall be documented in
the file by the assessment officer. The Director shall consider
any informatich submitted pursuant to paragraph (b} of this
supbsection in determining the facts surrounding the violaticn and
the amount of the penalty. Unless a conference has been
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recuested, the Director shall review and if necessary reassess
any penalty con51de*lng facts wnhnich were not reasonably availlable
on the date of issuance of the proposed assessment because of the
length of the abatement pericd. The Director shall serve a copy
of any such reassessment and of the worksheet showing the
computation of the reassessment wnthln ‘thirty (30} days after the
date the vioclation is abated. ) :

(d) Notice of Informal Assessment Conference. The time and
rlace of an infcormal assessment conference shall be posted at the
nearest Division of Environmental Prctection regicnal office to
the operaticn, at least five days prior. to the conference date.
Any person shall have the right to attend and participate in the
conferente. Any person, other Than the operator and Division of
Envirconmental Protection representatives, may submit in writing
at the time of the conference a reguest to present evidence
concerning the viclation(s) being con‘erenced Such recguest
shall be granted by the assessment ¢fficer. Should prcblems
arise due to scheduling, the assessment officer may continue the
conference to a later time and/cr date as the assessment officer
deems n=cessEry to honor cther scheduled conferences.

(e} Informal Conference. An informal conference on the
assessment or reassessment must be scheduled within 60 days of
the receipt of a reguest, pursuant tc paragraph {1) subsection
(d) of Becticon 17, of the Act.. Failuré to held an informal
conference in the time limits specified in this subsection will
not ke congidéred as grdunds for dismissal of the assessment,
unless the cperator proves actual prejudice and makes timely
objection to the delay. The assessment officer shall consider
all relevant information on the vioclation including information
which may be provided pursuant to paragraphs (k) and (d) of this
subsection. Within thirty (30) days after the conference is held
the assessment officer shall either:.. = _ ___

{1) Settle the issue, in which case a settlement
agreement shall be prepared and signed by the assessment officer
on behalf of the Directer and 5y t£he person assnssed

{(2) &Affirm, raise, lower, or vacate the penalty; or

(3} Terminate the conference when it is determined
nat the issues cannot be resolved or that the person assessed 1is
not diligently working toward resoclution of the 1ssues.

{£) Settlement Agreement. If a sattlement agreement is
entered into, the person assessed will be deem®d to have waived
all rights to further review of _the v101aulon or Denal_y in
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question, except as otherwise expressly provided for in the
settlement agreement. The settlement agreement shall contain a
clause t¢ this effect. If £ull payment of the amount specified
in the settlement agreement is not receilved by the Director
within thirty (30) daye after the date of sigring, the Director
may enforce the agresment or rescind it and affirm, raise, lower
or vacate the penalty within thlrty (30} days from the date of

the rescission. . -

{g) Rules of Evidence. At formal review proceedings
pursuant to section 17 of the Act, no evidence as to any
statement made or evidence produced by one party at a conference
shall be intrcduced as evidence by anothery party, or may be used
to impeach a2 witness.

{(h) Pact of Viclation. The fact cf viclation may not be
contested in a civil pénalty review proceeding, if it has already
been decided in a formal review proceeding under paragraph 1
subsection (&) of secticén 17 of the Act.

(i) Escrow. If a perscn regquests judicial review of a
proposed assessment, the propcsed penalty assessment shall B
continue to be held in escrew until completion of the judicial
review.

{j} Penalty Adjustment. When an administrative or judicial
review of a civil penalty order results in an corder increasing
the penalty, the perscon to whom the notice or crder was issued
shall pay the amount of the increase within fifteen (15} days
after the order is mailed tc each person.

(k) Mitigation. Unless caussad by lack of diligence,
l1aD1llLy to comply may be censidered in mitigation of the amount
of civil penalty.

20.7 Assessment Rates.

(a) History of Viclations. History of previous violations
1s an accounting of all Notices of Violation and Cessation Orders
that were written on the subject cperation in the previcus twelve
(12) months. Notices of Violation and Cessation Orders which
were withdrawn or vacated shall nect be included in the
accounting. The dollar amount tc be assessed shall be determined
by multiplying the number of vioclations by a factor of cne
hupared {100} .
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Seriousness of the viclation.

1-2

-Viclation is of an administrative nature resulting

in nco harm or danger to the environment or public:
or the standard is violated to such a miner degree
that environmental harm or public danger will not

result. : : - : C

Violation results in potential or actual harm or
danger remaining in the permit area; or in the
case where the impact extends beyond the permit
area; can be demonstrated that potential danger or
harm or will not result. -

Viclation extends beyond the permit area and
results in a miner degree of potential or actual
harm or impact on the public. ]

Viclation can reasonably be expected to result in
significant imminent -environmental harm or create
an imminent danger to the health and safety of the
public. A violation which initially has a
seriousness rating of 7 or higher is one which
must be an imminent harm cessation order, as set
forth in paragraph {(a), subsection 20.3 of these
regulations.

§-10 Viclation extends beyond the permit area and

results in a significant degree of environmental
harm or danger fo the public.

Rating

ol 1| 243 7j&¢ {55116 | 7 | 8 1 35 |10

Dollar
amountc

(c)

- |100(200|400|600,900;2200 |16CQ| 210027003500

Operator Negligence. - T

D

This violation is considered bevond the
control of the cperator or his employeses
and no negligence can be attributed to this
viclation.. B —
This violation was a result of an cversight
on the part of the operatocr and may have
been avoided if more conscientious effoxt
and/or reasonable Care were given.
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3-4 This vieclation was obvious and/cr nc action
was taken by the operator to prevent the
problem. o

5-6 The operator failed to adeguately respond
to previcus written instructions of the
inspector to prevent this event.

7-8 The operator had been cfficially notified,
in writing, of this problem and did not make
any effort at correcting the problem.

Rating C 1 2 3 4 5 ) 7 8
Dollar .
Amount 0 (100,225 3501475 |600]725|875]1000

{d) Operator's Good Faith

Goed faith percentage shall not include a historv of
viclations in the amount. Good faith percentage shall be rounded
to the nearest dellar amount.

0 Operatcor failed to take appropriate
remecdial action. Violation has been
modified to a cessation order.

1-2 Operator took preompt, but insuf-
ficient remedial action to fully
abate the violation within the
reguired abatement periocd. Abatement
period was extended for just cause.
Remedial action was completed prior
to the end of the extended abauement
period. -

3-4 Cperator took prompt remedial
acticn and worked diligently
to abate the violation. Conditions
beyond the operator's contrel prevented
f1ull abatement and required that the
abatement pericd be extended for just
cause. Abatement cof the viclation was
accemplished before the end of the
extended abatement period.
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5-& Operzdtor initiated remedial action
immediately and expended all reasonable

efforts to abate the viclation.

Viclation

was abated before the end of the original

abatement period. , o

7-8 Operator was already Laklng_remedlal actlon
at the time the viclation was ncted, and
expended exemplary effort in abating the
vioclation before the end of the original

abatement period.

Rating 0 1 z 3 4 5
% 0%| 5% |10%|15% 20%1 25%

{e) Determination of Penalty Amount

Seriousness of Viclaticns S5

Operator Negligence .. +8
Subtctal g
Less good Faith % . -
Sub Total .. 8
History of Violaticons +5
Total ' " $

20.8 When an Individual Civil Penalty May be Assessed:

{a) Except as provided in paragraph (b)

of this subsection,

the Director may assess an individual c¢ivil penalty against any
corporate director, officer or agent of & corporate permittee who

know1ngly and willfully authorized, ordered,
viclaticn, failure or refusal.

cr carrisd out a

{b} The Director shall not assess an individual civil
penalty in situations resulting from a permit viclation by =
corporate permittee until a cessation orae* has beeﬁ lssuea by
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the Director tc the corporate permittee for the viclation and the S
cessation order has remained unabated for thirty (30) days.

20.8 Amount of Individual Civil Penalty.

(a) In determining the amount of an individual civil
penalty assessed under subsection 20.8 of these regulations, the
.Directer shall consider the criteria specified in subsection (c}
of Section 17 <f the Act.

{(b) The penalty shall nct exceed $5,000. for each viclation.
Bach dzy of & contirduing viclaticn may be deemed a separate S
violation and the Director may assess a separate individual civil L
penalty for each day the wviolation, failure or refusal continues,

from the date.of service of the underlying nctice of violatiom,

cessation order or other order incorporated in a final deciszion

issuad by the Director until abatement or compliance is achieved.

20.10 Procedure for Asssssment for Individual Civil
Penalty. S

(a) The Director shall serve on each individual toc be
assessed an individual civil penalty a nctice of proposed
individual civil penalty assessment, including a narrative
explanation o¢f the reasons Zor the penalty, the amount to be
assessed, and a copy ©f an underlying notice cof vioclation and
cessation order. ' o )

(b} The notice cf proposed individual civil penalty
assessment shall become a final orde¥ of the Directer thirty (230)
days aifter service upon the individual unless:

(1) The individual files within thirty (30) days of -
service of the notice of propeosed individual civil penalty .
assessment a petition for review with the Surface Mine Board; or o

(2) The Directer and the individual or responsible
corporate permittee agree within thircy (30) days of service of s
the notice cf propesed individual civil penalty assessment to a
schedulie or plan for the abatement or correcticn of the
violation, failure, or refusal.

{(c} For purposes cf this subsection, service is sufficient
if it would satisfy state regquirements for service of a summons
and ceomplaint. ) o

20.11 Payment of Penalty
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(a) If a notice of propesed. individual civil penalty
assessment becomes a final order in the absence of & petition for
review or zbatement agreement the penaluy shall be due upon
issuance of the final ordsr’ - =T

{by If an individual named in & notice of proposec
individual civil penalty assessment files a petition for review

+ in accordance with subparagraph (1), paragraph (b}, subsection
20.10 of this section, the prenalty shall be due upon Issuance of
a final administrative order afflrmlng, increasing, cor decreasing
the proposed penalty.

{c) Where the Director and the corporate permittee or
individual have agreed in writing on a plan. for the abatement of
or compl¢ance with the unabated order, an individual named in a

notice of proposed individual civil penalty assessment may
postpone payment until receiving elthef a final order from the
Director stating that the penalty is due on the’ date of such
final order, or written notice.that_abatement or ccmpliance is

satisfactery and the penalty has been withdrawn.
20.12 Fees and Cosgsts of Administrative Proceedings.

(a) Request for Fees. Any person may on reguest be awarded
by the appropriate board or court a sqm_gqhal to costs and
expenses including attorneys' fees and expert witness fees as
determined tc have been reasonably incurred. Such request must
be filed within forty-Zive (45) days of date of entry of
judgment - - : S

The reguest shall include an affidavit setting forth costs
and expenses and an itemized statement of attorneys' fees. The
request shall be served upon all parties who.shall have thirty
(30) days to answer the request. Cost and expenses including
atteorneys' fees may be awidrded to: oo T e

(1) Any particibating party against the viclater upcn
a finding that there is a violaticon of the Act, the regulatlons
or the permit has occurred, and theré is a determination that the
party made a significant contripution to the Lull and.falr
determination of the issues;

{2} To any particilipating party other than the viclator
or his representative from. the Division of Envmronmental

Protection upen a determination that the party made a significant
contribution to a full and fair determination of the issues;
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(3} To a wvieclator from the Division of Environmental
Protecticn when the violator demonstrates that tfhe Division of
Environmental Protection issues cessation order, a show cause
order or notice of wviclaticn in bad faith and for the purpose of
harassing or embarrassing the viclator, provided that no award
shall he made under this subsection if the Division of
Environmental Protection prevails upon the issue of a viclation;

(4) To a vieclatox from any particiwmating party other
than the Division of Envirommerntal Protection where such
Da*ticibating parties initiated or participated in the magistrate
procaedﬂng in bad faith and for the purpose of haraSSng or
embarrassing the viclatoer; and

(5) To the Division of Envirommental Protection from
any participating party where the Division of Environmental
Protection demcnstrates that any such party pa*ticipahing in such
proceeding in bad faith and for the purpose of harassing or
embarrassing the Divisicon of Environmental Protection. An award
may also include attorneys' fees and expert witnesg fees expended
in obtaining an award of costs, expenses and attorneys' fees.
Decisions o such awards may be anpealed as other cases under the

AcCt.

%)
-
(V3]
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38-2-21  Surface Mine Roard.
21.1 Open Meetings.

(2} @General. All meetincs of the Surface Mine Board,
pursuant to the provisions of the Act shall be cpen to the
pub11c. -

(b) Public Notice., The time, and place ¢f all regularly
scheduled meetings and the time, place and purpose of all special
meetings shall be made avallable to the public and the news media
by publishing a notice containing at least the above information
in a newspaper of general circulation in the county where the
gite or environmental concern exists, or if the matter under
consideration 1=z of general interest to the people cf the State
in a newspaper of general circulation in the State.

(¢) Emergency Meetings. In the event of any emergency
reaulrlng immediate official action such efforts to notify the
cublic: shall be taken as circumstances allow.

21.2 Appeals to the Surface Mine Beard.

(a) 8Site Visits. The board may vieit the site of the
activity cor proposed activity which is the subject of the hearing
and take such additicnal evidence as it deems necessary provided
that all parties and interveners be given notice cf the wvisit and
are given an opportunity to accompany the RBoard.

(b) Final Orders. On all appeals to the Board, the Board
shall issue a final decision thirty (30) days after the hearing
or within thirty (30) davs after the testimonyv presented at the
hearing has been transcribed and checked for accuracy.

(¢} Burden of Proof. The burden of proof shall be on the
party sesking to reverse the decision of the Director. :

21.3 Ex parte Communication.
(a) Prohibition. Ex parte contacts between representatives

of the parties appearing before the Board and members or
representatives of the Beoard shall be prohibited.
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38-2-22 Coal Refuse

22.1 Applicability - Any surface coal mining cperation
which invelves the constructicn, cperaticn, enlargement,
modification, removal and/cr abandonment of a ceal refuse site
shall be subject to .the special provisions of this section in
addition to other appllcable Dermltulng reguirements, perfeormance
standards, and enforcement provisions of these regulations, the, ool
Act, and other State and Federal laws and regulations.

22.2 Certification - For purposes of permitting, the
applicant shall submit a separate set of wmaps, plans, design
data, and specifications for the refuse disposal facility, in .
addition to those contained in the permit application.

The disposal facility shall be designed using current,
prudent engineering practices. A qualified registered
professional engineer, experienced in the design of similar earth
and refuse structures, shall certify the design of the disposal
facility. The disposal facility shall be designed to attain a
minimum long term static safety factor of 1.5 and a seismic
factor of safety of 1.2. The stab111ty of all foundations and

abutments must be maintained during all phases of construction.

22.3 Permit Requirements - General - In addition to the
other permitting requirements of the Act, these regulations, and
the reguirements of 30 CFR 77.214 and 30 CFR 77.215, each permit
application which involves a coal refuse site shall contain the
following materials: _ ) :

(a) Narrative. A general narrative and discussion of the
project to include at a minimum a discussion of existing site
conditicns, the design life of the facility, guantity and type of
ccal refuse to be placed on the site, subsgidence potential method
of operation to include clearing and grubbing, topsoil
stockpiling, comnstruction c¢f surface and subsurface drainage
facilities, phases of ceonstruction, method and location of coal
refuse placement or removal, coal refuse placement during
inclement weather, routine inspection and maintenance, procedure
to be followed in the event the site is abandcned prior to the
planned design life, and a seqguence for construction cf drainage
facilities, rltlcal construction phases, reclamation and final
abandonment procedures. In addition, include a description of
the duties, resgpcnsibilities and lines of communication of those
persons responsible for the design and construction of the coal . e
refuse dispeosal site. All data, graphs, curves, etc., which
provide the basis for hydrologic and hydraulic design of coail
refuse embankments and impcundments shall accompany cother design
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data, plans, and specifications, submitted as part of “the permit
application. T T e Lo

{(b) Plan View. A plan view of-the site showing detailed
contours, limits of the c¢oal refuse dispogal site, all drainags
facilities, location of Springs, seeps, mine drainage and/or
cpenings, locatlon of the subdrain system, project stationing,
location of cross sections;” location of borings, test pits and.
instrumentation and other pertlnent data required for project
control. o .

{c) Cross Sections. Cross secticns of the coal refuse
disposal site transversely and longitudinally showing original
ground finished elevations, final configuration of refuse
matexrial, subdrains, diversion details, spillways, and other
pertinent features of the site. Cross section shall be of
sufficient accuracy and detail so as to provide a basis for
stability computaticons at critical locations.

(d) Sediment Control Plan. A sediment control plan
designed in accordance with subsecolon,S 4 of these regulations.

{e) Diversions. Each applicatiocn shall contain plans and
specifications for a diversion channel above the coal refuse site
to direct. surface water runoff from the contributing watershed
arcund the facility. Such diversion channel shall be designed in
accordance w1th subsectlon 5.2 of these regulaolons except as
follows: - - - .

i (1) Design storm. All dlver5¢on ditches and stream
channel diversions shall be designed to carry the,peak runoff
from a one-hundred (100} year frequency, twenty-four (24) hour
duration rainfall. : . )

(2) & freeboard egual to or greater than 1+.025vdl/3
shall be added to the design flow depth to obtain the total depth
©f the diversion ditch.

{3} ©Each diversicn ditch must be designed te carry the
peak flow with freebcard from the contributing watershed area.

(£) Diversions shall be deSLgned censtructed, and
maintained in a manner which prevents additicnal ceontributions of
suspended solids to strsam flow and to runo“f outsade uhe permic
area to the fullest extent possible. —
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_ (5) Excess excavated material not regquired for
construction or maintenance of the diversicn ditch must be
prcperly disposed of in the permit area.

{6} Topsoll removed from the channel excavation shall I
either be redistributed on another part of the permit area or : |
stockpiled for a later use. »

: (7) All diversion systems shall exit safely beyond the
toe of .the embankment in a natural drainway capable of carrving
the design flow without excessive ercosion.

(8) All stream channel diversions must be designed to
carry the design flow arcund the disturbed area. The diversions
must outlet intec the original channel or a natural channel of
equal cross sectilon. '

(8) Diversions in refuse must be lined with scil or a
suitable substitute unless other ercsion protection is provided.

(10) Permanent diversion systems designed to convey
water under a coal refuse embankment by means of a pipe or
conduit are unacceptable. However, diversion by means of a pipe
cr conduit may be permitted during active operation, provided '
that {1} height or storage limits for impoundments are not
exceeced, (2) the pipe or conduit is used in conjunction with
surface ditches to meet applicable design storm reguirements, and
(3) the design of the pipe or conduit accounts for durability and
design 1ife, load limits, joint sealing, trash rack protection,
and maintenance reguirements throughcut the operaticnal life of
the structure. : '

{£) Design and Specifications for Hydraulic Structures. .
Such structures shall be designed to safely contrecl excessive
ercsion by using energy dissipaters and/or channel protection, as
necessary, based upon design flow velocity. Seepage control
devices shall be used to prevent undercutting of nonflexible
linings. The potential for landslides or slope failures ghall be
considered in the lccation of &1l hydraulic structures. Channels
shall ndt be located on or near an existing landslide. No
surface runoff or slurry may be diverted intc underground mines
unless approved by the Directcor in accordance with paragraph (e)
subsecticn 14.5 of these regulaticms.

(g) Computations. The applicaticn shall include zll design
data and calculation results. If a computer analysis is used,
only the input dataz and results used specifically in the design
need be submitted. If graphical flood routing techniques are




Title 28
CSR 2 .
Section 22 . , U -

used, all charts and graphs shall be included. Adeguate cross
sections and profiles shall be given for all bya*aullc
structures.

(h) All coal refuse impoundmentis must ke analyzed and/or
designed in accordance with this subsecticn. Non-impeunding coal
refuge embankments must be designed in accordance with this
subsection unless any proposed modifications to the design
standards of this subsection are justified through appropriate
stability analysis. The following structural analysis and/or
design data of coal refuse embankments and 1mpoundments shall be
presented in graphical ox tabular form:

{1) A sufficient subsurface investigation.shall be
performed by a registered proifessional engineer or engineering
geclogist. The number, location, and depth cf borings, test
pits, and/or trenches shall be reascnable for the size, purpose,
solls present, and foundation type of the structure. The
investigation shall consider depth of soil tc bedrock, field
classification of scils, character of bedrock, in situ testing,
soil sampling, determination of groundwater flow and location of
seeps and springs, and a soil profile for critical locations in
the structfire, hyvdraulic structures and other pertineént locations
which may zffect the safety of the structure. The number, depth,
and lccation of boreholes shall be based on the quantity of
material to be impounded and subsurface conditions. A geologic.
study shall alsc be conducted for impounding structures to
evaluate landslides into the impoundment, bedrock discontinuities
such as soft seams, joints, joint systems, bedding planes, and
fault zones which may adversely affect the structure's
performance. Past and future mining to include height of seam,
depth and cover rock of the seam, and previcus subsidence
problems shall be considered whare subsidence may a;fect the
safetv of the structure. S T

(2) Laboratory tests shall be conducted on all
fcundation and embankment materials to include soil
classification through hydrometer analysis, density, water
content, compaction tests, shear strength, consolidation, and
permeability unless the scope, characteristics, or design concept
cf the site make one or more of these requirements unnecessaxry.

(1) ©=Safety Factors. A descripticn incl uding plans, design
data, specifications, and comuupatlons of how safety conditions
will be achieved. The disposal facility shall be designed,
constructed, and maintainéd to attain a minimum long-term safety
factor of 1.5; provided further that a coal rafuse site which has
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the capability to impound water shall alsc attain a seismic
safety facteor of at least 1.Z.

(i} Ligquefaction. Describe the potential for liguefaction
and provide safeguards against the development of this condition.

{(k} Instrumentation. A description of installation of
instrumentation such as plezometers, settlement markers, slope
indicaters, and similar monitoring devices shall be inciuded in
the plan to monitor present hazardous conditions, construction
conditions, and to verify design assumptions. 2 plan for
monitoring these devices shall alsc be provided.

(1) 8tability Analysis. All stability analyses shall be
done uging standard engineering technigques. The submittal shall
include cross Sections at critical locations in the facility
showing the materials profile, location of critical potential
failure surfaces and thelr factors of safety, estimated or
measured phreatic surfaces for construction and/cr long term
seepage conditions, and a tabulated listing of strength
parameters used. If a computer analysis is used, only the input

data and results used specifically in the design shall be
submitted. o

{(m) TUnderdrains. If the disposal area contains springs,
natural or manmade water courses, or wet weather seeps, the
application shall include diversions and underdrains as necessaxry
to control erosion, prevent water infiltration into the disposal
facility and ensure stability. Diversions and underdrains shall
be designed as fpllows:

(1) Runoiff from the areas above the refuse pile and
runoff from the surface of the refuse pile shall be diverted into
stabilized diversion channels designed in accordance with
paragraph (e) of this subsection and subsection 5.3 of these
regulations tc safely pass the runcff from a one hundred (100)
vear, twenty-Ifour (24) hour precipitation event. Runcff diverted
from undisturbed areas need not be commingled with runcfi from
the surface of the refuse pile. . Uncontrolled surface drainage
may not be diverted over the outslcpe of the refuse piles.

(2) Underdrains shall consist cf durable rock or pipe,
and be designed and constructed using current, prudent
engineering practices. The underdrain system shall be designed
to carry the anticipated seepage of water due’ to rainfall and
from seeps and springs in the foundation of the dispcesal area
away from the site, and shall be protected from piping and
contamination by an adequate filter. Rock underdrains shall be
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constructed cof durable, nonacid, nentoxic-forming rock {(e.g.,
natural sand and gravel, Sandstone, limestone, oY other durable
rock) that does nct slake in water or degrade to soil material,
and which is free of coal, clay or other nondurable material.
Perforated pipe underdralns shall beé ceorreésicn resistant and
shall have characteristics conSLStenu with the long-term life of
the £4171. . - -

(n) . 8ite Preparation. ocedu*es for clearlng and

grubbing. . . e Coa

(o} Excess Material. Procedures for disposal of excess
material resulting from clearing, grubbing, and other site
Preparation activities.

(p) Compaction Requirements. Procedures for spreading and

compacticn of refusé material during placement. The material
shall be compacted in layers not excesding two (2) feet in
thickness and shall not have any slope exceeding two horizontal
to one vertical, except that the Director may approve
constructicn cf a refuse pile in compacted layers exceeding two
(2) feet in thickness , where engineering data substantiates that
both a minimum static safety factor of 1.5 and a minimum seismic
safety factor of 1.2 will be attained; provided, that the
operator shall submit plans for the Director's approval, and
shall also provide documentation showing pricr approval by MSHA
pursuant to Federal regulations at 30 CFR 77.215(h) for the

alternate construction, without which documentatlon the plans
will not be approved -

{a) SeaTLng Abandconed Openings. Plans in accordance with
30 CFR 75.1711 f£or §&3Fling abandoned openings and covering the
seal with four feet of an 1mpermeable non-toxic material. Such
vlans shall consider prevention of water buildup behind the
seals, toxicity of the refuse and mine strata, gradient of the
cpening, hydroclogic balance and passage of any acid water to a
treatment facility. If a mine seal is in the impoundment area of
an impounding coal refuse dispeosal site, the seal shall be
designed to safely withstand full h?arostatlc “head with a factor
cf safety of at least 1.5 against blowout. Higher factors of
safety may be reguired where dictated by the consequences of
failure. . Calculatwons and Cross. sect‘ons used in the analyses

shall be submitted. : - ol

(r) Extinguishment of Burning Areas. Plans approved by
MSHA for the extinguishment of burning areas which contain, at a
minimum, method of extinguishment, safety measures for eguipment
cperators and persens working or living in the vicinity of the
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site, and & provision that only those perscons authorized by the
cperator, shall be inveclved in the extinguishing operation.

‘ (8) Underground Disposal. Plans for undergrcund refuse
disposal shall be submitted te and approved by the Director and
the Mine Safety and Health Administration. All plans must

include: T

(1) Methed of disposal including a description of the
source: of the transport medium;

(2) Maps of mines where ccal refuse materials are to .
be disposed with a description of the percent of mine veid te be
filled; : :

(3) Description of location of active workings
including rlans, specifications, and methods cf constructing
underground retaining walls;

(4) Potential areas of brezkout in active mine
workings and cn the surface cof the ground;

(8) Effects of subsidence on the plan;
(6) The effects on the hydrocleogic regime including the

location and description of permanent monitoring wells or
monitoring stations;

{7} Gradient of the mine from the backfill area;

) (8) Description of the stratum underlying the mined
coal; ’ .
(8) Source and quality of the refuse;

(10} The methcod of treatment of water 1f released to
surface streams;

(11) A contingency plan formulated to alleviate or
correct any hazardous conditions which may result from a blowout;

and B, o

(12) A description of the surface area to be supported
by the refuse backfill, the anticipated surface effects following
backfilling, and the wmethod for dewatering the backfill.

(£) Abandonment Plan. An abandonment plan which addresses

the following requirements and include & schedule for their . ' ER
implementation:

281




Title 28
CSR 2 - -
Secticn 22

{1) No refuse embankment or impoundment may be
abandOned until approved by the .Director.

(2} The final top elevatlon of tne refuse embankment
must be higher than, and sloped into, the diversion ditch.
Maximum slope of the top of the embankment to thée diversion ditch
shall be five {5) percent" unless otherwise anﬁvoved by the
Director. , : - -

(3} All pipes under refuse areas left as non-
1mpou1d1ng fills shall be sealed w;th concrete at ehe upstream

end prior to abandonment. SRR =

(4) At abandonment all fine refuse in the impoundment
pool shall be covered with a minimum three foot layer of coarse
refuse or other fill material prior to top5011lng unless
otherwise approved by the Director. '

{8) At abandonment all cocal refuse shall ke covered
with a minimum of four (4} feet of the best available non-toxic
and non-combustible material in a manner that does not impede
flow from sub-drainage systems. The Director may allow less than
four (4) feet of cover material where it can be demonstrated cn
the basis ¢f physical and chemical analyses of the growth medium
that the vegetation reguirements of SééEIen 9 of these
regulations will be met. I o

(6) A certificate of approval for compleeion of
constructlion shall be .issued upon comoletlon of the above
-regquirements. :

22.4 Permit Recuirements - Impounding Structures. In
addition to the requirements of the Act and these regulations,

coal refuse disposal sites which. -have the capabi lity of
impounding water shall be subiect to the snecmal *equlrements of
this subsection and may be subject to othe¥ State and Federal
laws and rules and regulations, depending on their embankment
size and holding capacity. o N S

(a) Dam Control Act. A coal refuse gite which is
constructed in such a manner that it: (1) Rises twenty-Iive
{25) feet or more above the natural bed of 'a stream or
watercoursse as measured from the downstream toe of the embankment
and which does or can impound fifteen (15) acre-feet cr more of
water, or; (2} Rises six (6) feest or more above the natural bed
of .a stream or watercourse as measured from the downstream toe of
the embankment and which does oxr can impound fifty (50} acre-feet
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or more of water ig by definiticn a dam and is thereby subject to
the provisions of the West Virginia Dam Control Act -set forth in
Chapter 22, Article 14, of the Code of West Virginia.

{b} Mine Safety and Health Administration (MSHA)
Impoundments. A coal refuse site which is constructed in such a
manner that it can impound water, sediment, or slurry to an
elevation of: (1) Five (3) feet or more above the upstream toe
of the structure and can have a storage volume of twenty (20)
acres/feet or more, or: (2) Twenty (20) feet or more above the
upstream toe of the structure, or; (2} Presents a hazard to
cocal miners as determined by the District Manager of the Federal
Mine Safety and Health Administration, shall be subject to the
regquirements of 30 CFR 77.215 and 77.216 cf the Federal Mine
Safety and Health Administration Regulations.

(c) Small Impoundments. Coal refuse sites which result in
impoundments which are not subject to the Dam Ccntrol Act or the
Federal Mine Health and Safety Act shall be designed, o
constructed, and maintained sukject tc the reguirements of this
subsection and subsections 5.4 and 22.8 (J) (€} of these rules and
regulations.

(d) Hazard Pctential. The hazard pcotential of coal refuss
sites which have the capability of impounding water shall be
determined by the applicant based on the potential lcss of 1life
that would restlt due tc a failure and the classification
cdetermined on the basis ¢f the following criteria:

{1} Class &. Impoundments located in rural or
agricultural areas where failure may damage farm buildings,
agricultural land, or secondary highways. Faillure cof the
structure _would cause only loss cf the structure and loss of
property use such as related recads, but with little additicnal
damage ‘to adjacent property. Any impoundment exceeding twenty- -
five (28) feet in height measured at the downstream toe or two-
hundred (200) acre-feet storage volume or having a watershed
exceading five hundred (500) acres shall not be a Class A
structure. - -

(2) Class B. Impoundments located in predominantly
rural agricultural areas where failure may damage isolated homes,
primary highways or minor railrcads or cause interruption of
relatively important public utilities. Faillure of the structurs
may cause great damage to property and project opsrations.

(3) Class C. Impoundments located where fallure may
cause loss of life, seérious damage to homes, industrizl and
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commercial buildings, important public utilities, p*imary
highways, or main railroads. This classification must be used if
failure would cause possible loss of human life. -

{e) Emergency Planning. For a Class C structure or if a
dangerous conditicn exists, notlflcatlon and actlon procedures
shall be formulated by the operator or ocwnex, for public
protection and remedial actlion in the event of an emergency. All
emergency procedures must be_subnltted and become part of th
approved plan. If adequate emergency procedures cannot, -ov
whatever reason, be formulated by the owner or operator, then he
must 80 notify the Director in writing. The Director may then
notify the Cffice of Emergency Services and request that

emergency procedures be developed for the cocal refuse site.

(£}  Design Storm Specifications. All refuse impoundments
and dams shall be designed to meet the following design storm
criteria based upon hazard classification. .- :

(1) Clags A impoundments shall be.designed for a
minimum of P 19p + 0.12(PMP-P 100) inches of rainfall in six (6}
hours. R

{2) Class B impoundments shall be designed for a
minimum of P 100 7 0. 4D(PMP P 100> 1nches of rainfall in six (§)
hours. - = . . == - — -— -

(3) Class C impoundments shall be designed for a
probable maximum precipitation (PMP)} of a 51x (&) hour or greater
event plus three feet of freeboard. i

(g} Primary and Emergency Spillway Design. All
impoundments meeting the size or dther criteria of 30 CFR

77.216(a) must be desigrnied and cdnstructed t£o safely pass the
prokbable maximum preClpltaclon cf a twenty- four {(24) hour storm
event. All impoundments of a lesser size must be capable of

passing through a spillway or outlet works or. a combination
thereof, that portion of the de51gn storm that cannot be safely
storaed in the impoundment and to draw down the stored portion of
the design steorm within the SDeleled Lerms in accordance with

the following: _ 7 , - T T

(l) Clags A lmpoundments must be desmgned “with an open
channel spillway unless otherwise approved by the Director,
Ninety (80) perceént of the stored portion of the design storm

must be discharged oxr removed within.ten (10) days after the
storm event. - - -
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{2) Class B impoundments shall be designed with either
an open channel spillway only, or with an emergency spillway and
a principal spiliway together. Ninety (90) percent of the stored
porticn of the design storm shall be discharged or remcved within
ten days after the storm event.

(3) Class C dams may be designed in one of three ways:

(A) An impoundment designed without discharge
structures shall be capable of storing a minimum of two (2) six
{6} hour duration probable maximum storms. Water shall be
removed from the impoundment to its lowest practical level within
ten (10) days after the storm event by pumping or by other means
i1f storm water reduces the storage capacity to one probable
maximum stcrm or less.

(B} An impoundment designed with a decant or
principal spillway only shall be capable of storing at least one
{1} six (&) hour duration probable maximum storm. Ninety (90)
percent of the stored porticn of the storm shall be discharged or.
removed within ten (10) days after the storm event.

(C) An impoundment designed with either an open
channel spillway cnly, or with an emergency spillway and
principal spillway together shall be capable of discharging that
porticn cf the six () hour duration prcbable maximum storm that
cannot.be safely stored in the impoundment. Ninety (90) percent ,
of the stored portion of the storm shall be discharged or removed . - -
within ten (10) days after ths storm event. .

{4) A single cpen channel spillway may be used only if
it is:. T - ' '

(A} Of non-erodable construction and designed to
carry sustained flows; or

(B) Earth or grass-lined and designed to carry
short term, infrecuent flows at non-erosive velocities where
sustained flows are not expected.

(n) Open Channel Spillways. All open channel spillways
must comply with the design standards of this section and the
foliowing additional standards:

(1} Any cpen channel spillway designed £or less than
cne hundred (100) percent probable maximum precipitation shall be
provided with freeboard above the maximum water surface as
~determined by the eguatiocn 1+.025val/3.

285




Title 38
CSR 2 _ . . -
Section 22 o - :

{2) All open channel spillways shall bs constructed oI
nen-ercdable material where sustained flows are expected, or may
be of earth or grass lined construction where short term
infraguent flows at nonerosive velocities, are expetted.

{3). Excess excavated material not needed to construct
and maintain the spillway cnannel must be DVOPETIV disposed of ln

the permit area. T D T T

(4) Topsoil removed from channel excavation shall
either be redistributed on ancther part of the permit area oxr
stockpiled for future use. :

(i) Pipe Spillways A11 pipe spillways must comply with

1'equl::‘ernents

{1} The pipe splllway lnlet must be protected by a
designed trash rack.

(2} All riser-type spﬂllways must be designed to
prevent vortexing.

(3} A skimming device is required where floating
pollutants exist or are antzczpated ,

{4) An adequate foundation and bedding shall be
de51gned for all pipes and risers. ;

(B) All pipe spillways shall bPe desicned to provide
seepage contrel along the conduit. )

{6) The pipe spillway shall be of sufficlent strength
to withstand the maximum load of the f£fill above it.

{7)  All pipe spillways shall be constructed of
suitable material to resist deteVLOratlon for the design life cof
the facility.

{8) The outlet of all pipes, where blockage bv animals
can cccur, must be protected by an animal guard.

22.5 Performance Standards. The following performance
standards shall be met for all coal refuse disposal sites,.
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(a) Controlled Placement. All ccal reiuse sites shall be
placed in new cr existing disposal areas within a permit area
designated for this purpose. Coal mine refuse shall be placed in
a controlled manner to:

(1) Minimize adwverse effects of leachate and surface-
water runofi ch sSurface and greound water guality and gquantity;

{2} Ensure mass stabllity and prevent mass movement
during and after all phases of construction and be constructed
and maintained in such a manner so as to attain a minimum long-
term safety factor of 1.5 provided that structures which have the
capacity to impound water shall also attaln a seismic safety
facter.of 1.2;

(3) Ensure that the final disposal facility is
suitable for reclamation and revegetaticn compatible with the
natural surroundings and the approved postmining land use;

(4) ©Not create a public hazard; and
(8) Prevent combustion.

(b} Extraneocus Refuge. Coal mine refuse materizl frem
activities located ocutside a permit area may be disposed of in
the permit area only if approved by the Directer. Anproval shall
be based upcen a showing that such disposal will be ﬂn accordance
with the standards of this section.’

(c) Slope Protection. Slcpe protection shall be provided
tc minimize surfade éfosion at the site. All disturbed areas,
including diversicn channels that are not riprapped or otherwise
protected, shall be revegetated upen completion of censtruction.

(d} Site Develcopment. Clearing and grubbing shall be
performed in the disposal area prior to placement of refuse
material. Topscil shall be removed, segregated, and stored or
redistributed in accordance with subsection 14.3 of these
regulaticns., - II approved by the Director, organic material may
be used as mulch, or may be included in the topscil to control
erosion, promote grcwth of vegetatlon, or lncrease the moisture
Tetentloﬂ cf the scil.

(e) Final Configuration. The £inal configuratich of the
refuse pile shall be suitable for the approved postmining land
use. Terraces may be constructed on the cutslope of the refuse
pile if reguired for stability, contrecl or erosion, conservation
of soil moisture, or facilitation of the approved postmining land
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use. The grade of the oufslope between terrace benches shall not
be steeper than 2h:1v (50 _percent). - B

(£) ZImpoundment Within Fill Areas. No permanent
impoundments shall ke allowed on the completed rsafuse pile.
Small depressicns may be allowed i1f théey are needed to rétain
moisture, minimize srosion, create and enhance wildlife habitat,
or assist revegetacion, and if they are not - incompatible with
stability of the refuse pile. ,

(g) Top50111ng Following final grading of the refuse
pile, the coal mine refuse shall be covered with a minimum of
four =(4) feet of the best available, nontoxic and noncombustible
material, in a manner that doss ncot impede drainage from the
underdrains. The Director may allow less than four {4) £feet of
cover material based on physical and chemical analyses which show
that the revegetation requirements cf Secclon 8 of these
regulations will be met. o

{h} Netification of Hazardous Cohditicns. If . any
examination or inspection discloses that a potential hazard
exists, the Director shall be informed promptly of the finding
and of the emergency precedures formulated for public protection
and remedial action. If adequate procedires cannot be formulated
ox lmblemented the Dlrector shall becnctlf;ed lmmedlacely The

emergency procedures are reguired toc protect the public.

(1) -Disposal in Underground Workings. Coal mine refuse may
be. dlSpcsed of in underground mine workings in accordance with
the prov151cns of paragraph {g) of subsecLlcﬂ 22.3 of this
secticn. : - - o .

(i) Construction Speclflcatlons New and existing

impounding structures_constructed of coal mine refuse or intended
to impound coal mine refuse shall meet the following
regquirements: A - -

{1} Coal mine refuse thall not be used for
construction of an embankment which impounds water unless it has
been demonstrated to the Director that the stability of such a -
structure conforms to the reguirements of this section and the
use of cocal mine refuse will not have a detrimental effect on
downstream water guality or the environment due to acid sespage
through the 1mpound1ng structure. The stability of the structurs
and the potential impact of acid mine seepage chrougb the
impounding structure shall be dlscussec in detail in the design
plan. - e T
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(2) If an impounding structure constructed of coal
mine refuse cor intended to impound coal mine refuse meets the
criteria of paragraph {¢) of subsection 22.4 of this secticn, the
combination of principal and emergency spilliways shall be ,
designed and constructed in accordance with paragraphs (g) and
(h) of subsection 22.4 of this section.

(3) Spillways and outlet works shall be designed to
provide adequate protection against ercsion and corrosion.
Inlets shall.be protected against blockage.

{4) Runoff from areas above the disposal facility or
runoff from surface of the facility that may cause instability or
erosion of the impounding structure shall be diverted into
stabilized diversion channels designed to safely pass the runcff
from a one hundred (100) vear, twenty-four (24) hour
precipitation event.

(5} Impounding structures constructed c¢f or impounding
coal mine refuse shall be designed so that at least ninety (50)
percent cf the water stcred during the design precipitation event
can be.removed within a ten {10} day period.

(6} No coal refuse impoundments shall remain as
permanent impoundments. Upon completion of reclamation, such
structures shall not be capable of storing or impounding water.

(7) Slcpe protection shall be provided to protect
against erosion and sudden drawdcwn. Embankment faces shall be
vegetated or otherwise stabilized in accordance with approved

procedures. - N -

(k) Drainage and Sediment Contrecl. Drainage contrcl
measures shall meet the reguirements of Section 5 of these
regulations. After grade release, discharges from the permit
area shall not lower the water gquality of receiving streams.

(1) Removal of Abandoned Coal Refuse Piles. Where coal
refuse ig to be remcoved from an abandecned ccal refuse disposal
area undexr a special permit issued pursuant to subsection (4)
Section 28 of the Act and subksecticn 3.14 of these regulations,
the following standards shall be met:

(1) Removal of refuse shall be complete when possible
and shall be accomplished in successive horizontal lifts with =
maximum elevation difference between working benches of twelve
(12) feet or may be remcved down a slope from the top to the toe
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provided that the slope is no steeper than 2H:1V. No refuse may
be.removed from the toe of the original embankment until the
final removal prccess. ' ST I

(2) At all times during removal cperations, care shall
be exercised to protect the operatlng perscnnel, the public, and
Lo insure long-term stability in accordance. w1th the approved
rplan. . . ,

(3} Where pa*tial removal i1s approved, the final
graded slopes of the remaining refuse shall be no steeper than
2H:1V and have at least one bench for every fifty (50) feet of
change in elevation. , T e -

(4) Should burning areas be encoultered, the fires
shall be extingulshed in accordance with paragraph (m) of this
subsection, and remcval of refuse shall be done in a safe manner.
The final graded slcpes of the coal refuse pile shall result in a
stable configuraticn having a static safety factor of 1.5 as
demconstrated by a stability analysis.

(5) The total disturbed area shall be regraded in such
a manner as to be compatible with the nal_ura1 surrcundings and
regulations. Such regradlng ané"revegetatlon‘shall Qccu* as
contemporaneously as practicable with removal operaticns as
reflected in the reclamation plan.

{6} All remaining refuse materials disturbed by the
operaticn shall be covered with a minimum of four feetr of cover
of non-toxic and non-combustible material sufficient to establish
adeguate vegetation except that a lesser cover may be used based
on chemical and physical analysis in accordance with paragraph
{k}), subsection 9.2, cf these regulations.

{7) Regrading drainage ¢ontrol shall be provided in
accordance with the approved reclamation plan.

{(m) Burning Refusgse Piles. Where burning or burned refuse
is encountered in the construction of & new structure or the
reccnstruction or removal of an ex1st1ng structure, the feollewing
standards shall be met: ' '

(1} Cosl mine refuse fires shall be extinguished by
the person who conducts the surface,mlnlngfgg;;thles, in
accerdance with a plan apDroved by the Mﬂne,Safety and Health
2dministration. The_plan shall contain; -at-a minimum, provisions

to ensure that cnly those persons authorized. by the operator, and
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who have an understanding of the procedures to be used, shall be
invelved in the extinguishing cperations.

(2) No burning or burned coal mine refuse shall be
removed from a permitted disposal area without a remecval plan
approved by the Director. Consideraticn shall be given to
potential hazards to persons working or living in the vicinity of P
the structure. ‘ '

22.6 Inspections. A qualified registered professional
engineer, or other qualified professicnal specialist under the
direction of the professional engineer, shall inspect the refuse
pile during constructiocn. The professicnal engineer or
specialist shall be experienceéd in the construction of similar
earth and refuse structures. Inspecticn reports shall be
retained for review at or near the site.

{a) Non-impounding Structures. Inspections of non-
impounding refuse piles shall be made at least guarterly
throughout cecunstruction and during critical construction periods,
which shall include at a minimum:

(1) Foundation preparation including the removal of ol
all organic material and topsoil;

(2) Placement of underdrains and protective filter
systems; ) )
(2) Installation cf £inal surface dralnage systems;
and . . -, S . B S

{4) The final graded and revegetated facility.

(b) Unscheduled Inspecticons. Regular inspections by the
engineer or specialist shall alsc be conducted during placement
and compaction of ccal mine refuse materials. More freguent | - i
inspections shall ke conducted if a potential danger or harm ' '
exists to the public health and safety or the environment.
Inspections shall continue until the refuse pille has been finally
graded and revegetated or until a later time if required by the .
Director. ,

{c)] Reporting Requirements. The following repcrting
reguirements shall be met: .

(1) The gualified registered professicnal engineer

gshall provide a certified report to the Director promptly after
each inspecticon, that the refuse pile has been constructed and
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maintained as designed and in accordance with the approved plan,
the Act, and thess regulations. The report shal _nq;ude any
appearances of instability, structural weakness, and other
hazardous conditions; and ' o '

{2} The certified report on the drainage system and
protective filters shall include color photographs taken during
and after constructicn, but before underdrains are covered with
coal mine refuse. . If the underdrain system is constructed in
phases, each phase shall be certified separately. The
photographs accompanying each certified report shall be taken in
adequate size and number with endugh terrain or othef? physical
features of ‘the site shown to provide a relative scale to the
rhotographs and to specifically and clearly identify the site.

22.7 Impcocunding Structures. Inspection of imnounding
refuse piles shall be made by a qualified registered engineer or
other qualified pro;e551onal specialist under the direction of
the professional engineer. The prcfessicnal engineer or
specialist shall be experlenced in the cons»rucplon OF
impoundments. -

(a) Inspection Freguencies. Inspection shall be made
regularly but not less than quarterly during construction, upon
completion of construction, and at least yearly until removal of
the structure or release of the performance bénd. Ifispections
will be made during placement and compacticn of coal refuse
material and during critigal construction periods.

{(b) Repofting Reguirements. The qualified professional
registered engineer shall promptly, after each inspectiocn,
provide to the Director a ctertified report that the impoundment
has been constructed and maintained as designed and in accordance
with the approved plan and these regulaticns. The report shall
include discussicns cof any appearances of any instability,
structural weakness, or other hazardous condition, depth and
elevation of any impounded watérs existing storage. capacity, and
existing or required monitoring procedures and instrumentation,
and any aspects of the structure affecting stability.

(c) Examinations. Examination of impoundments meeting or
exceeding the size specification or cther criteria set forth in
the Federal Mine Safety and Hedlth Administration regulations at
30 CFR 77.216 shall, in addition to meeting the inspection
reguirements of paragraphs (a) and (b} of tnis secbloh, comply
with the MSHR reguirements of 30 CFR 77.2156-3. i
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Other impoundments shall be examined at least gquarterly
by & gqualified person designaced by the operator for appearances
of structural weaknesses and other hazardous conditions.

‘ (d) Filing of Reports. A copy ©f each inspecticn and
examination report shall be retained at or near the mine site.




FILED

West Virginia Legislature  Sfiesif i e
Legislative Rule-Making Review Commilttee

Room MB47-5tate Capitol
Charleston, West Virginia 25305
(304) 347-£340

Senator Mike Ross, Co~Chair : 5 Alzibra AASGraQa:, gbunseé
legate Vicki- Douglas, Co—Chair i oe zer, sociate Counse
peieg g ’ December 10, 1995 Marie Nickerson, Admr. Assistant

NOTICE OF ACTTICMN TAXEN BY LEGISLATIVE RULIZ-MARING REVIEZW COMMITTEE

TC: Kan Hechler, Secretary of State, State Reglister
TO: Eli MeCov, Commissiconer

Bureau of Environment

10 McJunkin Reoad

Nitro, WV 25143-2506
FROM: . Legislative Rule-Making Review Cocmmittee

PROPCSED RULE: Surface Mining Reclamation Rules

The Lagislative Rule~Making Review Committes recommends that the West Virginia -

Legislature:
1. ARuthorize the agenevy to promulgate the Legislative Rule
(a) as originally filed
{p) as modified by the agsncy _
2. Authorize the agency to promulgate part of the Legislilative
rule; a statement of reascons for such recommendatlion is
attached.
3. Authorize the agency to promulgate the Legislative rule

wlith certain amendments; amendments and a statement of
reagons for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reascons for such recommendaticn 1s attached.

5. .Recommends that the rule be withdrawn; a statement of
reasons for such recommendaticn is attached.

Pursuant to Code 29Aa-3-11(c), this nciice has been filed in the State
Register and with the agency proposing the rule.

ce: Roger Hall C ’ .
Charles Sturey
Div., Envircnmental Protecticn




