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February 20, 1997

Ms. Judy Cooper
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RE: 38CSR2 - "Surface Mining Reclamation Rule”
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This is to advise you that I am giving approval for filing
with your office and Legislative Rule—-Making the above-
referenced rule as Notice of Rule Modification.
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please feel free to contact Mark A. Scott at 759-0515.
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Laidley Eli McCoy, Ph.D.
Commissioner
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3 [Com. Sub. for H. B. 2333

article five, chapter twenty-two of this code, relating to the
division of environmental protection (standards of

performance for new stationary sources pursuant to 40
CFR Part 60, 45 CSR 16), is authorized.

(c) The legislative rule filed in the state register on the
twenty-ninth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section four,
article five, chapter twenty-two of this code, relating to the
division of environmental protection (emission standards
for hazardous air pollutants pursuant to 40 CFR Part 63,
45 CSR 34), is authorized.

(d) The legislative rule filed in the state register on the
twenty-eighth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section siXx,
article seventeen, chapter twenty-two of this code,
modified by the division of environmental protection to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-
second day of October, one thousand nine hundred
ninety-six, relating to the division of environmental

protection (underground storage tank insurance trust
fund, 33 CSR 32), is authorized.

(e) The legislative rule filed in the state register on the
twenty-ninth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section three,
article one, chapter twenty-two of this code, modified by
the division of environmental protection to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the twentieth day of
December, one thousand nine hundred ninety-six, relating
to the division of environmental protection (WV/NPDES
regulations for coal mining facilities, 47 CSR 30), is
authorized.

(f) The legislative rule filed in the state register on the
thirtieth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section four,
article three, chapter twenty-two of this code, modified by
the division of environmental protection to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the twenty-first day of
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February, one thousand nine hundred ninety-seven,
relating to the division of environmental protection
(surface mining and reclamation regulations, 38 CSR 2), is
authorized, with the following amendments:

“On page three, subsection 2.4, by striking out the
words “Coal seams commonly associated with such
minerals may include, but are not limited to Waynesburg,
Washington, Freeport, Sewickley, Redstone, Pittsburgh,
Kittanning, Elk Lick, Peerless, No. 2 Gas, Upper Eagle,
No. 5 Block and Stockton Lewiston™;

On page three, subsection 2.4, line eight, by striking
out the words “these seams are”, and inserting in lieu
thereof the words “the seam is”;

On page nine, subsection 2.43, line two, after the word
“highwall”, by inserting the words “except in operations
where the entire upper horizon above the lowest coal seam
is proposed to be partly or entirely removed”;

On page sixteen, subsection 2.95, line seven after the
“any”, by inserting the word “substantial”;

On page eighteen, subsection 2.108, line two, after the
word “stream.” by adding the following: Examples
include wildlife ponds, settling basins and all ponds and
facilities or structures used for water treatment.;

On page nineteen, subsection 2.120, line three, by
striking the word “or” and inserting in lieu thereof the
word “and”;

On page twenty-nine, subsection 3.2.e., after the word
“period” by striking the remainder of the subdivision
3.2.e.;

On page forty-nine, subsection 3.14.b.7., by striking
the entire paragraph;

On page forty-nine, subsection 3.14.b.8., by striking
the entire paragraph;

On page forty-nine, by renumbering the remaining
paragraphs;






85
86
87

88
89
90
91
92
93
94
95
96
97
98

99
100
101
102
103
104
105

106
107
108
109
110
111
112
113

114
115
116
117
118
119

120
121
122
123

5 [Com. Sub. for H. B. 2333

On page fifty-one, subparagraph 3.14.b.14E, line one,
before the word “A”, by inserting the words “If
requested by the Director”;

On page fifty-one, subsection 3.14.b.15.B., by striking
the entire subparagraph, and inserting in lieu thereof the
following: 3.14.b.15.B. Surface water must be diverted
around or over the material by properly designed and
stabilized diversion channels which have been designed
using the best current technology to provide protection to
the environment or the health, welfare and safety of the
public. The channel shall be designed and constructed to
ensure stability of the remaining material, control erosion,
and minimize water infiltration into the remaining
material.;

On page seventy-two, subdivision 3.29.a, line five after
the word “IBR”, by inserting the words “or where it has
been demonstrated to the satisfaction of the Director that
limited coal removal on areas immediately adjacent to the
existing permit is the only practical alternative to recovery
of unanticipated reserves or necessary to enhance
reclamation efforts or environmental protection”;

On page eighty-six, by inserting a new subsection 3.35
to read as follows: 3.35. All grade measurements and
linear measurements in this rule shall be subject to a
tolerance of two percent (2%). All angles in this rule shall
be measured from the horizontal and shall be subject to a
tolerance of five percent (5%). Provided, however, this
allowable deviation from the approved plan does not
affect storage capacity and/or performance standards.

On page one hundred eight, subdivision 5.5.c., line
two, after the word “landowner”, by striking the
remainder of the paragraph and inserting in lieu thereof
the words “requesting the permanent structures be left for
recreational or wildlife propagation purposes or for any
beneficial uses to the landowner”;

On page one hundred twelve, subdivision 6.5.a., line
five, after the word “Sunday.” by adding the following:
Provided, however, the Director may grant approval of a
request for Sunday blasting if the operator demonstrates
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to the satisfaction of the Director that the blasting is
necessary and there has been an opportunity for a public
hearing.;

On page one hundred twenty-six, paragraph 9.2.i.2,
after the word “achieved” by inserting: An alternate
maximum or minimum soil pH may be approved based
on the optimum pH for the revegetation species.;

On page one hundred thirty, line one, paragraph
9.3.h.1., by striking out the paragraph in its entirety, and
inserting in lieu thereof: 9.3.h.1. The minimum stocking
rate of commercial tree species shall be in accordance with
the approved forest management plan prepared by a
registered professional forester. In no case may the rate
be less than four hundred fifty (450) stems per acre of
commercial tree species;

On page one hundred thirty, paragraph 9.3.h.2., by
striking out the paragraph in its entirety, and by
renumbering the subsequent paragraphs;

On page one hundred thirty, in renumbered paragraph
0.3.h.2., after the word “than”, by striking out the words
“four hundred fifty (450)”, and inserting in lieu thereof
“three hundred (300);”

On page one hundred thirty, in renumbered paragraph
9.3.h.2,, after the word “acre”, by inserting the words
“or the rate specified in the forest management plan,
whichever is greater,”;

On page two hundred twenty-two, subdivision 14.11.e,
line 6, by striking out the word “operable” and by
inserting in lieu thereof “such condition that operations
could be resumed within sixty (60) days”;

On page two hundred twenty-three, subdivision
14.11.1., line four, by striking out the word “operative”,
and by inserting in lieu thereof the words “such condition
that the operations could be resumed within sixty (60)
days”;
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On page two hundred twenty-three, subdivision
14.11.f., line four, after the word “is”, by inserting the
words “protected from unauthorized entry”;

On page two hundred thirty-eight, subparagraph
14.15.b.6.A., line five, after the word *“exceed”, by
striking out the words “fifty (50) percent of the total
permit acreage, or four hundred (400) acres, whichever is
less, on operations which consist of at least three spreads
of equipment”, and inserting in lieu thereof the words
“five hundred (500) acres on operations which consist of
multiple spreads of equipment”;

On page two hundred thirty-nine, subsection 14.15.c.,
line three, after the word “regraded”, by inserting the
words “and stabilized”;

On page two hundred thirty-nine, subsection 14.15.c.,
line four, after the word “plan”, by striking out the
“comma” and the remainder of the subparagraph, and
inserting in lieu thereof the words: The following shall
not be included in the calculation of disturbed area.;

On page two hundred forty, paragraph 14.15.c.2., line
seven, after the word “benches”, by inserting the words
“without regard to like thickness”;

On page two hundred forty, paragraph 14.15.c.5, line
two, after the word “graded”, by inserting the words
“with material placed in a stable, controlled manner which
will not subsequently be moved”.;

(g) The legislative rule filed in the state register on the
twenty-ninth day of August, one thousand nine hundred
ninety-six, authorized under the authority of section ten,
article five, chapter twenty-two of this code, modified by
the division of environmental protection to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the twenty-sixth day of
November, one thousand nine hundred ninety-six, relating
to the division of environmental protection (confidential
information, 45 CSR 31), is authorized.

(h) The legislative rule filed in the state register on the
twenty-ninth day of August, one thousand nine hundred






LEGISLATIVE RULES
DIVISION OF ENVIRONMENTAL PRCTECTION
TITLE 38-SERIES 2
WEST VIRGINIA SURFACE MINING
RECLAMATION REGULATIONS

38-2-1 General.

1.1 Scope. These regulations establish general and
specific rules for permit application requirements and contents;
haulageways or access roads; drainage and sediment control
systems; blasting; premining and postmining land use; fish and
wildlife considerations; revegetation; prime farmlands; insurance
and bonding; replacement, release, and forfeiture of bonds;
requirements of a notice of intent te prospect; performance
standards; performance standards applicable to underground mining
operations; subsidence control; small operator assistance
program; citizen's actions; designation of areas unsulitable for
mining; inspection and enforcement; Surface Mine Board; and Coal
Refuse.

1.2 Applicability.

l1.2.a. These rules and regulations apply to all
prospecting and surface mining operations in the State of West
Virginia, except the applicable subsections in Section 26,
Article 3, Chapter 22 of the Act. The provisions of this
paragraph do not constitute the issuance of a new permit for
purposes of permit renewal or mid-term review of existing
permits.

1.2.b. Permits issued after the effective date of these
regulations shall incorporate in the application all of the
requirements of these regulations.

1.2.¢. The Director may terminate jurisdiction over a
reclaimed site of a completed surface mining and reclamation
operation, or increment thereof, when:

1.2.¢c.1. The Director determines in writing that under
the initial program all applicable requirements imposed by the
Act, these regulations, and the terms and conditions of the
permit have been successfully complied with; ox



Title 38
CSR 2
Section 1

1.2.c.2. The Director determines in writing that under
the permanent program, all reguirements imposed under the Act,
these rules and regulations, and the terms and conditions of the
permit have been successfully complied with or, where a bond was
required, the Director has made a final decision to release the
bond fully.

1.2.4. Following termination under paragraph {(c) of this
subsection, the Director shall reassert jurisdiction over a site
if it is demonstrated that the bond release or written
determination referred to in paragraph (c¢) of this subsection was
based upon fraud, collusion, or misrepresentation of a material
fact.

1.3 Authority. These rules and regulations are promulgated
under the authority of Sections 3 and 3a, Article 1, Chapter 22
of the Code of West Virginia, 1931, as amended and West Virginia
Surface Coal Mining and Reclamation Act as provided in Section 4,
Article 3, Chapter 22 of the Code of West Virginia, 1931, as
amended .

1.4 Filing Date. April 3, 1996

1.5 Effective Date. July 1, 1996



Title 38
CSR 2
Section 2

38-2-2 Definitions: As used in these regulations, unlesgs

used in a context that clearly requires a different meaning, the
term:

2.1 Abandoned Coal Waste Disposal Area means amny coal
refuse disposal area which is not part of an active surface
mining operation. This definition does not relieve any operator
from his reclamation responsibility for the abandoned coal waste
disposal area.

2.2 Acidity means the quantitative capacity of an agueous
medium to donate protons in a reaction with hydroxyl ions.

2.3 Acid Mine Drainage means water discharged from an
active, 1lnactive, or abandoned surface mine and reclamation
operations or from areas affected by surface mining and
reclamation operations with said water having a pH of less than
six (6.0) in which total acidity exceeds total alkalinity.

2.4 Acid-Producing Coal Seam means coal seams commonly
associated with other minerals which create acid mine drainage.
Coal seams commonly associated with such minerals may include,
but are not limited to Waynesburg, Washington, Freeport,
Sewickley, Redstone, Pittsburgh, Kittanning, Elk Lick,
Peerlegs, No.2 Gas, Upper Eagle, No. 5 Block and Stockton
lewiston. Site specific data may, on a case-by-case basis, be
accepted as an affirmative demonstration that these seams are not
acid producing.

2.5 Acid-Producing Overburden means overburden which upon

appropriate analysis shows a potential for producing acid mine
drainage.

2.6 Acid-Test Ratio means the relation of guick assets to
current liabilities.

2.7 BAct means the West Virginia Surface Coal Mining and

Reclamation Act, Chapter 22, Article 3 of the Code of West
Virginia, 1931, as amended.

9.8 Active Surface Mining Operation means, for the purpose
of permit renewal as provided in subsection 3.27 of these
regulations, an operation where a Phase I bond reduction has not
been approved.
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2.9 Administratively Complete Application means an
application for permit approval or approval for prospecting,

which the Director determines to contain information addressing

public review.

2.10 Affected Area means, when used in the context of

surface-mining activities, all land and water resources within
the permit area which are disturbed or utilized during the term
of the permit in the course of surface-mining and reclamation
activities. Affected area means, when used in the context of
underground mining activities, all surface land and water
resources affected during the term of the permit (1) by surface
operations or facilities incident to underground mining
activities or (2) by underground Operations. The term also
includes other lands the use of which is incidental to surface
coal mining and reclamation operations; all areas covered by new
Or existing roads used to gain access to, or for hauling ccal to
or from, surface coal mining and reclamation Cperatiocns; any
areas covered by surface excavations, workings, impoundments,
dams, ventilation shafts, entryways, refuse banks, dumps,
stockpiles, overburden piles, spoil banks, culm banks, tailings,
holes or depressions, repair areas, Storage areas, shipping
areas; any areas upon which are sited structures, facilities, or
other property; materia] on the surface resulting from, or
incident to, surface coal mining and reclamation Operations; and
the area located above underground workings.

2.11 Asset Ratio means the relation of total assets to total
liabilities.

2.12 Auger Mining means a method of mining coal at the

surface by drilling or cutting horizontally into an exposed coal
seam at the highwall.

2.13 Bearing Capacity means a measure, as determined by

standard engineering evaluation, of the ability of a foundation
material to carry loads imposed by an embankment or other
structure,

2.14 Best Technology Currently Available means equipment,
devices, systems, methods or techniques which will:
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2.14.a. prevent, to the extent possible, additional
contributions of suspended solids to stream flow or runoff
outside the permit area, but in no event regult in contributions
of suspended sclids in excess of requirements set by applicable
State or Federal laws and rules and regulations; and

2.14.b, minimize, to the extent possible, disturbances and
adverse impacts on fish, wildlife, and related environmental
values and achieve enhancement of those resources where
practicable.

2.15 Buffer Zone means an undisturbed border along or around
an intermittent or perennial stream.

2.16 Capital Assets means those assets such as land,

buildings and equipment held for use in the production or sale of
other assets or services.

2.17 Cash means:

2.17.a. all cash items except cash (1) restricted by an
agreement, or (2) described as earmarked for a particular
purpose; and

2.17.b. short-term investment such as stocks, bonds,
notes, and certificates of deposit, where the intent and ability
to sell them in the near future is established by the operator.

2.18 Cemetery means any area of land where human bodies are
interred.

2.19 Channel Protection means any measures taken to prevent

or control erosion, scouring, or other deteriorating processes in
channels such as diversion ditches and spillways.

2.20 Chemical Treatment means the treatment of water from a

surface coal mining operation using chemical reagents such as but
not limited to sodium hydroxide, calcium carbonate, cr anhydrous
ammonia for purposes of meeting applicable state and federal
effluent limitations. Chemical treatment does not include
passive treatment systems such as but not limited to limestone
drains, wetlands, alkaline addition, application of flyash,
agricultural lime, or injection of flyash, limestone, or other
minerals into underground coal operations.
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2.21 Coal Preparation means chemical or physical processing

and the cleaning, concentrating, or other processing or
preparation of coal.

2.22 Coal Preparation Plant means a facility operated in

connection with a mine where coal is subjected to chemical or
physical processing or cleaning, crushing (by any means)
concentrating, screening or sizing, or other processing or
preparation. It includes facilities associated with coal
preparation activities, including, but not limited to the
following: loading facilities; storage and stockpile facilities;
sheds; shops, and other buildings; water-treatment and water-
storage facilities; settling basins and impoundments; and coal
processing and other waste disposal areas.

2.23 Coal Processing Waste means materials which are

separated and wasted from the product coal during its physical or
chemical processing, cleaning or concentrating.

2.24 Coal Refuse Site means a deposit of coal processing
waste or underground development waste.

2.25 Coal Remining Operation means a coal mining operation

which begins at a site where previous coal mining was conducted
before the effective date (August 3, 1977) of the federal Surface
Mining Control and Reclamation Act of 1977 (PL 95-87) .

2.26 Coarse Coal Refuse means coal processing waste

predominantly within a size range greater than the number twenty-
eight (#28) sieve size.

2.27 Collateral Bond means an indemnity agreement in sum

certain executed by the permittee and supported by one or more of
the following:

2.27.a. The deposit of cash in one or more federally
insured accounts, payable only to the Director upon demand;

2.27.b. Negotiable bonds of the United States, a State, or
a municipality, endorsed to the order of, and in the possession
of, the Director;

2.27.c. Negotiable certificates of deposit, payable only
to the Director, and in his possession;
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2.27.4. An irrevocable letter of credit of any bank
organized or authorized to transact business in the State of West
Virginia, payable only upon presentation by the Director;

2.27.e. A perfected, first-lien security interest in real
property, in favor of the Director;

2.27.%. Investment-grade rated securities, having the
highest rating issued by a nationally recognized securities
rating service, endorsed to the order of, and in the possession
of, the Director, excluding all issues of the type traded on a
commodity exchange such as contracts for future delivery of
goods; or

2.27.9. A whole life insurance policy assigned to the
Division of Environmental Protection and in the possession of the
Director, said policy having been issued by only those companies
with an independent financial rating of A+, Aaa, or the
equivalent authorized tco do business in the State of West
Virginia and are member insurers of the West Virginia Life and
Health Insurance Guaranty Association.

2.28 Combined Coal Refuse means a mixture of coarse coal
refuse and dewatered fine ccal refuse.

2.29 Combustible Materials means organic materials that are

capable of burning by fire or through oxidation, accompanied by
the evolution of heat and a significant temperature rise.

2.30 Common Size Comparative Balance Sheet means item

amounts from a number of the permittee's or applicant's
succegsive yearly balance sheets arranged side by side in a
single statement followed by common size percentages whereby:

2.30.a. the asset total is assigned a value of one hundred
percent (100%) ;

2.30.b. the total of liabilities and owner equity is also
assigned a value of one hundred percent {(100%); and

2.30.c. each individual asset, liability, and owner equity
item is shown as a fraction of one of the one hundred percent
{100%) totals.

2.31 Common Size Comparative Income Statement means an
operator's income statement amounts for a number cof successive
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yearly periods arranged side by side in a single statement
followed by common size percentages whereby net sales are

assigned a one hundred percent (100%) value, and then each
statement item is shown as a percentage of net sales.

2.32 Community or Institutional Building means any
structure, other than a public building or an occupied dwelling,
which is used primarily for meetings, gatherings or functions of
local civic organizations or other community groups; functions as
an educatiocnal, cultural, historic, religious, scientific,
correctional, mental health or physical health care facility; or
is used for public services, including, but not limited to, water
supply, power generation or sewage treatment.

2.33 Compaction means the densification of a soil or goil-
like material by means of mechanical manipulation.

2.34 Complete and Accurate Application means an application

for a surface mining permit or prospecting approval which,
immediately prior to issuance, contains all maps, plans, designs
and other application materials required by the Act and these
rules and regulations, excluding bond, which are necessary for
the Director to make a decision on approval or denial.

2.35 Completicon of Reclamation means that all terms and

conditions of the permit have been satisfied, the final
inspection report has been approved by the Director, that all
applicable effluent and applicable water quality standards are
met, and the total bond has been released.

2.36 Construction Pore Pressures means water pressures

generated in foundation soils or embankments due to compression
by loads imposed by construction of an embankment or other
structure.

2.37 Cumulative Impact means the hydrologic impact that

results from the cumulation of flows from all coal mining sites
to common channels or aquifers in a cumulative impact area.
Individual mines within a given cumulative impact area may be in
full compliance with effluent standards and all other regulatory
requirements, but as a result of the co-mingling of their off-
site flows, there is a cumulative impact. The Act does not
prohibit cumulative impacts but does emphasize that they be
minimized. When the magnitude of cumulative impact exceeds
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threshold limits or ranges as predetermined by the Division, they
constitute material damage.

2.38 Cumulative Impact Area means the area, including the

permit area, within which impacts resulting from the proposed
operation may interact with the impacts of all anticipated mining
on surface and groundwater systems. Anticipated mining shall
include the entire projected lives through bond releases of:

2.38.a. the proposed operation;
2.38.b. all existing cperations;

2.38.¢c. any operation for which a permit application has
been submitted to the Director, and;

2.38.d. all operations reguired to meet diligent
development requirements for leased Federal coal for which there
is actual mine development Iinformation available.

2.39 Current Ratio means the relation of current assets to
current liabilities.

2.40 Density means the weight of soil or soil-like solids
per unit of total volume of soil or similar mass.

2.41 Design Storm means predicted precipitaticn of given

intensity, frequency and duration based on United States Weather
Bureau data.

2.42 Director means the Director of the Division of
Environmental Protection or his authorized agent.

2.43 Downslope means the land surface between the projected

outcrop of the lowest coal seam being mined along each highwall,
or any mining-related comnstruction, and the valley floor.

2.44 Embankment means a man made deposit of earth or waste

materials, usually exhibiting at least cne sloping face, that is
raiged above the natural surface of the land.

2.45 Embankment Stability means the degree of safety
relative to a structural failure of the embankment.
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2.46 Emergency Spillway means a hydraulic structure designed

Lo pass water in excess of that which an impoundment is designed
to store or which cannot be passed through a principal spillway.

2.47 Excess Spoil means overburden material disposed of in a
location other than the pit.

2.48 Existing Coal Refuse Area means a refuse disposal area
that is part of an active surface mining operation.

2.49 Existing Structure means a structure or facility used

with or to facilitate surface coal mining and reclamation
operations for which construction began prior to January 18,
1s81.

2,50 Face-Up means the result of an excavation where a

vertical or near vertical highwall is created that exposes the
overburden and the mineral face.

2.51 Fine Coal Refuse means cocal processing waste which may

be digposed of in a slurry form or in a dewatered or treated
state.

2.52 Foundation means soil, bedrock, or other earth material
on or against which an embankment or other structure is placed.

2.53 Fragile Lands means geographic areas containing

natural, ecologic, scientific or aesthetic resources that could
be significantly damaged or destroyed by surface coal mining
operations. Examples of fragile lands include valuable habitats
for fish or wildlife, critical habitats for endangered or
threatened species of animals or plants, uncommon geologic
formations, mnational natural landmark sites, areas where mining
may result in flooding, environmental corridors containing a
concentration of ecologic and aesthetic features, and areas of
recreational value due to high environmental quality.

2.54 Freeboard means:

2.54.a. the vertical distance between the lowest point of
the crest of the embankment and the reservoir water surface; or

2.54.b. the vertical distance between the top of a ditch
or channel and the water surface during the design flow.

10
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2.55 Gravity Discharge means, with respect to underground
mining activities, mine drainage that flows freely down gradient
in an open channel. Mine drainage that occurs as a result of
flooding a mine to the level of the discharge is not gravity
discharge.

2.56 Groundwater means subsurface water in the zone of
saturation.

2.57 Growing Season means one (1) year.

2.58 Handbook means the Technical Handbook of Standards and
Specifications for Mining Operations in West Virginia.

2.59 Haulageway Road or Access Road means a surface right-

of -way for purposes of travel by land vehicles used in surface
mining and reclamation or prospecting operations. A road
consists of the entire area within the right-cof-way, including
the roadbed, shoulders, parking and side areas, approaches,
ditches, and other related structures. The term includes access
and haulrcads constructed, used, reconstructed, improved, or
maintained for use in surface mining and reclamation or
prospecting operations, including use by coal hauling vehicles to
and from transfer, processing, or storage areas. The term does
not include ramps and routes of travel within the immediate
mining area or within spoil or ccal mine waste disposal areas.

2.60 Hazard Potential means a classification rating assigned

to a structure based on engineering evaluations and judgment
predicting the potential damage to human life, property and
environment should a failure of the structure occur.

2.61 Highwall means the face of exposed overburden or coal

in an open cut of a& surface mining operation or for entry to an
underground mining operation.

2.62 Historic Lands means historic, archaeclogical,

cultural, and scientific areas. Examples of historic lands
include archaeological sites, sites listed on or eligible for
listing on a state or national register of historic places,
national historic landmarks, sites having cultural significance
to native Americans, or religious significance to religious
groups, and sites for which historic designation is pending.

11
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2.63 Hydrologic Balance means the relationship between the

quality and quantity of water inflow to, water outflow from a
hydrologic unit including water stored in the unit. It
encompasses the dynamic relationships among precipitation,
runcff, evaporation and changes in ground and surface water
levels and storage capacity.

2.64 Hydrological Isolated Operations means a surface mining

operation where hydrologic impacts are negligible or are
dissipated before reaching points in the system where they are
additive to hydrologic impacts of other surface mining
Ooperations.

2.65 Hydrologic Regime means the entire state of water
movement in a given area. '

2.66 Impoundment or Impounding Structure means a basin

either naturally formed or artificially built for the retention
of water, sediment, slurry, or other liquid or semi-liquid
material

2.67 Infiltration means the flow or movement of water

through the surface of soil or soil like material into the
ground.

2.68 Inspection means a visual review of prospecting,

surface or other mining operations to assure compliance with
applicable laws, rules, regulations or permit conditions under
jurisdiction of the Director.

2.69 Intermittent Stream means :

2.69.a. a stream or reach of a stream that drains =z
watershed of at least cne square mile; or

2.69.b. a stream or reach of a stream that is below the
local water table for at least some part of the year, and obtains
its flow from both surface runoff and grcund water discharge.

2.70 Irreparable Damage to the Environment means any damage

Lo the environment in violation of the Act and these regulations
which cannot be corrected by activities of the responsible
person.

12
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2.71 Knowingly means that an individual knew or had reason

to know in authorizing, ordering or carrying out an act or
omission on the part of a corporate permittee that such act or
omission constituted a violation, failure or refusal.

2.72 Leachate means a liquid that has percolated through

soil, rock or waste and has extracted dissolved or suspended
materials.

2.73 Lightly Buffered Stream means any stream or its

tributaries that contains less than fifteen (15) PPM methyl
crange alkalinity (to pE 4.5) and a conductivity of less than
fifty (50) micro MHO.

2.74 Liquefaction means a phenomenon wherein a saturated

granular soil or soil like material loses strength and flows in a
manner resembling a liquid.

2.75 Liquidity Ratio means the relation of cash to current
liabilities.

2.76 Mineral Face means the exposed vertical cross section
of the natural coal seam or mineral deposit.

2.77 Natural Drainway means any natural water course which
may carry water to the tributaries and rivers of the watershed.

2.78 Natural Hazard Lands means geographic areas in which

natural conditions exist which pose or, as a result of surface
coal mining operations, may pose a threat to the health, safety
or welfare of people, property or the environment, including
areas subject to landslides, cave-ing, severe wind or soil
erosion, frequent flooding and areas of unstable geclogy.

2.79 Net Profit means the bottom line of the income

statement after taxes, including taxes based on income,
adjustments, all extraordinary income and expense, but before
preferred and common stock dividends.

2.80 Occupied Dwelling means any building that is currently
being used on a regular or temporary basis for human habitation.

2.8l Operator means any person who is granted or who should
obtain a permit to engage in any activity covered by the Act or
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these regulations, or anyone who engages in surface mining and/or
surface mining and reclamation operatiocns. Further, the term
shall be construed in a manner consistent with the federal
program pursuant to Public Law 95-87.

2.82 Outer Spoil or Outer Slope means a disturbed area

extending from the outer point ¢f the bench to the extreme lower
limit of the disturbed land.

2.83 Overburden means consolidated or unconsclidated

material of any nature which overlies a minexal deposit,
excluding topsoil.

2.84 Owned or Controlled and Owns or Controls means any one

or a combination of the relaticnships specified in paragraphs {(a)
and (b} of this definition:

Z2.84.a.1. Being a permittee of a surface coal mining
operation;

2.84.a.2. Based on instrument of ownership or voting
securities, owning of record in excess of fifty (50) percent of
an entity; or

2.84.a.3. Having any other relationship which gives one
person authority directly or indirectly to determine the manner
in which an applicant, an operator, or other entity conducts
surface mining operations.

2.84.a.4. The following relationships are presumed to
constitute ownership or control unless a person can demenstrate
that the person subject to the presumpticn does not in fact have
the authority directly or indirectly to determine the manner in
which the relevant surface mining operation is conducted:

2.84.a.4.A. Being an cofficer or director of an
entity;

2.84.a.4.B. Being the operator of a surface
mining operation;

2.84.a.4.C. Having the ability to commit the

financial or real property assets or working resources of an
entity;

14



Title 38
CSR 2
Section 2

2.84.a.4.D. Being a general partner in a
partnership;

2.84.a.4.E. Based on the instruments of
ownership or the voting cecurities of a corporate entity, owning
of record ten (10) through fifty (50} percent of the entity; or

2.84.a.4.F. owning or controlling coal to be
mined by another perscn under a lease, sublease oOr other contract
and having the right to receive such coal after mining or having
authority to determine the manner in which that person or another
person conducts a surface mining operation.

2.85 Peak Runoff means the maximum flow in a specified
geographic location resulting from a given design storm.

2.86 Perennial Stream means a stream Or portion of a stream
that flows continuously.

2.87 Person having an interest which is or may be adversely
affected or person with a valid legal interest means any person:

2.87.a. Who uses any resource of economic, recreatiomal,
aesthetic, or environmental value that may be adversely atfected
by prospecting or surface mining and reclamation operations or
any related action of the Director; or

2.87.b. Whose property is or may be adversely affected by
prospecting or surface mining and reclamation operations or any
related action of the Director.

2.88 Piping means a process of internal erosion which cccurs

when water transports soil or soil like materials through
unprotected exits, developing unseen channels or pipes through an
embankment or its foundation.

2.89 Pit meane that part of the surface mining operation

from which the mineral is being actively removed or where the
mineral has been removed and the area has not been backfilled.

2.90 Pre-Existing Discharge means any water discharge from

the proposed disturbed area prior to disturbance as approved 1in a
permit or a prospecting approval.

15
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2.91 Preplan means the total application submitted te the

Director including the application forms, mining and reclamation
plan, drainage plan, blasting plan, planting plan, maps,
drawings, data, Cross-sections, bonds and other information as
may be required to obtain a permit.

2.52 Principal Shareholder means any person who is the

record or beneficial owner of ten percent (10%) or more of any
class of voting stock.

2.83 Principal Spillway means a hydraulic structure which

passes water at levels between normal rool and the emergency
spillway invert elevations.

2.94 Probable Maximum Precipitation means the depth-

duration-area rainfall for a particular area that represents the
maximizing of meteorological conditions.

2,95 Prospecting means the field gathering of surface or

subsurface geologic, physical, or chemical data by trenching,
drilling, geophysical, or other techniques necessary to determine

Operations, where such activity may cause any disturbance of the
land surface or may cause any appreciable effect on land, air,
water, or other environmental Teésources. Regardless of whether
Or not any disturbance is anticipated, the gathering of

2.96 Protected Structures means for purposes of blasting,

dwellings, public buildings, schools, churches; Or community or
institutional buildings.

2,87 Public Building means any structure that is owned or
leased by a public agency or used primarily for public business
Oor meetings.

2.98 Quick Assets means cash and current assets that can be
quickly turned into cash. '

2.99 Reasonably Available Spoil means spoil and suitable
coal mine waste material generated by the remining operation or

16
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other spoil or suitakle coal mine waste material located in the
permit area that is accessible and available for use and that
when rehandled will not cause a hazard to public safety or
gignificant damage to the environment.

2.100 Recharge Capacity means the ability of the soils and

underlying materials to allow precipitation to infiltrate and
reach the zone of saturation.

2,101 Reclamation means those actions taken to restore
mined land to the approved post mining land use.

2.102 Remined Area means only that area of any coal

remining operation on which coal mining was conducted before the
effective date of the federal Surface Mining Control and
Reclamation Act of 1977 (PL-95-87).

2.103 Renewable Rescurce Lands means aquifers and areas for

the recharge of aquifers and other underground waters, areas for
agricultural or silvicultural production of food and fiber, and
grazing lands.

2.104 Retained Earnings means stockholder's equity that has

arisen from retained assets from earnings in the business. This
shall include only earnings from normal operations and not gains
from such transactions as the sale of plant assets or
investments.

2.105 Return On Investment means the relation of net profit
for the last yearly period to ending net worth.

2.106¢ Safety Factor means the ratio of the sum of the
resisting forces to the sum of the loading or driving forces.

2.107 Sediment means solid material that is either in

suspension, 1is being transported, or has been moved from its site
of origin and has come to rest on the earth's surface.

2.108 Sediment Control or Other Water Retention Structure,
Sediment Control or Other Water Retention System, or Sediment
Pond means an impoundment designed, constructed, and maintained

in accordance with these regulations for the purpose of removing
solids from water in order to meet applicable water quality

17
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standards or effluent limitations before the water is discharged
into the receiving stream.

2.109 Self-Bond means an indemnity agreement in a sum

certain payable to the Director, executed by the permittee and by
each individual and business organization capable of influencing
or controlling the investment or financial practices of the
permittee by virtue of his authority as an officer or ownership
of all or a significant part of the permittee, and supported by
agreements granting the Director a security interest in real or
personal property pledged to secure performance by the permittee.

2.110 Significant Aquifer means a stratum or group of

strata that can store and transmit water in significant
quantities for a specific use.

2.111 Slope Protection means measures taken to control
ercsion on slopes.

2.112 Slope Stability means the relative degree of safety

from the development of a landslide in a slope, as defined by one
or more standard engineering methods of analysis.

2.113 Spoil means overburden that has been removed during
surface mining operations.

2.114 Stabilize means to control movement of soil, spoil
piles or areas of disturbed earth.

2.115 Strength Parameters mean those engineering values

obtained from standard engineering shear strength tests of soil
or s0il like material.

2.116 Structure means, except as used in the context of

subsection 3.8 of these regulationms, any man-made structures
within or outside the permit areas which include, but is not
limited to: dwellings, outbuildings, commercial buildings, public
buildings, community buildings, institutional buildings, gas
lines, water lines, towers, airports, underground mines, tunnels
and dams. The term does not include structures built and/or
utilized for the purpose of carrying out the surface mining
operation.

2.117 Sub-Drainage System means a designed and constructed
System provided for the conveyance of subsurface water.

18



Title 38
CSR 2
Section 2

2.118 Subsidence means, as it relates to underground mining

operations or auger mining, a sinking, collapsing or cracking ot
a portion of the earth's surface caused by voids beneath the
surface created by mining.

2.119 Substantial Legal and Financial Commitments in a
Ssurface Coal Mining Operation means that significant investments

and legal commitments have been made in activities and facilities
such as power plants, railroads, cocal handling, preparation,
extraction or storage facilities and other capital-intensive
activities on the bacgis of a long term coal contract.

2.120 Substantially Disturb means, for purposes of

prospecting, to significantly impact land or water resources by
blasting; by removal of vegetation, topsoil, or overburden; by
construction of roads or other access routes; by placement of
excavated earth or waste material on the natural land surface or
by other such activities; or to remove more than 250 tons of
coal.,

2.121 Successor in Interest means any person who succeeds

to rights granted under a permit by transfer, assignment or sale
of those rights.

2.122 Surety Bond means an indemnity agreement in a sum

certain payable to the Director executed by the permittee which
is supported by the performance guarantee of a corporation
licensed to do business as a surety in the State of West
Virginia.

2.123 Surface Mining and Reclamation Operation means surface

coal mining operations and all activities necessary or incidental
to the reclamation of such operations.

2.124 Surface Water means water on the surface of the
earth.

2.125 Topsoil means the A and E-horizon scil layer of the
four (4) major soil horizons.

2.126 Toxic-Forming Materials means earth materials or

wastes which, if acted upon by air, water, weathering or
microbiological processes, are likely to produce chemical or
physical conditions in soils, air or water that are detrimental
to the environment.
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2.127 Toxic Mine Drainage means water that is discharged

from active or abandoned mines or other areas affected by surface
mining operaticns, reclamation operations, or prospecting
operations which contains a substance which through chemical
action or physical effects, is likely to kill, injure or impair
biota commonly present in the area that might be exposed to it.

2.128 Transfer, Assignment or Sale of Rights means a change

in ownership pursuant to subsection 2.83 or other effective
control over.the right granted in a permit or approval to conduct
surface mining operations.

2.129 TUnderground Development Waste means waste rock

mixtures of coal, shale, claystone, giltstone or other related
materials that are brought to the surface for disposal.

2.130 vValid Existing Rights exists, except for haulroads,

in each case in which a person demonstrates that the limitation
provided for in the Act would result in the unconstitutional
taking of that person's rights. For haulrcads, wvalid existing
rights means a road or recorded right-of-way or easement for =
road which was in existence prior to August 3, 1977. A person
possesses valid existing rights if he can demcnstrate that the
coal is immediately adjacent to an ongoing mining operation
which existed on August 3, 1977 and is needed to make the
operation as a whole economically viable. Valid existing rights
shall alsoc be found for an area where a person can demonstrate
that an SMA number had been issued prior to the time when the
structure, road, cemetery or other entity came into existence.

2.131 Valley or Head-of-Hollow Fill means a fill structure

consisting of any material, other than organic material, placed
in a valley where side slopes of the existing valley measured at
the steepest point are greater than twenty (20) degrees or the
average slope of the profile of the hollow from the toe of the
fill to the top of the fill is greater than ten (10) degrees. 1In
head-cf-hollow fills the top surface of the fill, when completed,
is at approximately the same elevation as the adjacent ridge
line, and no significant area of natural drainage occurs above
the fill draining into the fill area.

2.132 Violation, Failure or Refusal means a violation of a

condition of a permit issued pursuant to the Act or these rules
and regulations; or a failure or refusal to comply with any order
issued under Sections 15, 16, or 17 of the Act, or any order

20



Title 238
CSR 2
Section 2

incorporated in a final decision issued by the Director under the
Act, except an order incorporated in a decision issued under
paragraph (1), subsection (d), Section 17 of the Act.

2.133 Willfully means that an individual acted:

2.133.a. Either intentionally, voluntarily or consciously;
and

2.133.b. With intentional disregard or plain indifference
to legal requirements in authorizing, ordering or carrying out a
corporate permittee's action or omission that constituted a
violation, failure or refusal.

2.134 Woodlands means commercial woodlands where the post-

mining land use would result in the development of a commercial
product where flat or gently rolling land is essential for the
operation of mechanical harvesting equipment.

2.135 Werking Capital means the excess of the cperator's
current assets over its current liabilities.

2.136 Zone of Saturation means the zone below the

piezometric surface in which all voids are filled with
groundwater.
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38-2-3. Permit Application Requirements and Contents

3.1 Applicant Information. All information provided by an

applicant in an application for a surface mining permit shall be
clear and concise and shall be provided in a format prescribed by
the Director and/or a format required by the Federal Office of
Surface Mining Reclamation and Enforcement. In addition to the
information requirements of Section 9 of the Act, each
application for a permit shall contain the following information
except that submittal of a social security number is at the
option of the applicant:

3.1.a. A statement as to whether the applicant is a
corporation, partnership, sole proprietorship, association, or
other business -entity.

3.1.b. The name, address, telephone number and, as
applicable, social security number and employer identification
number of the:

3.1.b.1. Applicant;
3.1.b.2. Applicant's resident agent; and

3.1.b.3. Person who will pay the abandored mine land
reclamation fee.

3.1.c. List, for each person who owns or controls the
applicant under the definition of "owned or controlled" and "owns
and controls" in subsection 2.83 of these regulations (as
applicable) :

3.1.c.1l. The person's name, address, social security
number, and employer identification number;

3.1.c.2. The person's ownership or control
relationship to the applicant, including percentage of ownership
and location in organizational structure;

3.1.c.3. The title of the person's position, date
position was assumed, and when submitted under paragraph h.,
subsection 3.33 of these regulations, date of departure from the
position;

3.1.c.4. Each additional name and identifying number,
including employer identification number, Federal or State permit
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number, and MSHA number with date of issuance, under which the
person owns or controls, or previously owned or controlled, a
surface coal mining and reclamation cperation in the United
States within the five (5) years preceding the date of the
application; and

3.1.¢.5. The application number or other identifier
cf, and the regulatory authority for, any other pending surface
coal mining operation permit application filed by the person in
any state in the United States.

3.1.d. List, for any surface ceoal mining operation owned
or controlled by either the applicant or by any person who owns
or controls the applicant under the definiticon of "owned or
controlled" and "owns or controls" in subsection 2.83 of these
regulations, the operation's:

3.1.d.1. Name, address, identifying numbers, including
employer identification number, Federal or State permit number
and MSHA number, the date of issuance of the MSHA number, and the
regulatory authority; and

3.1.d4.2. Ownership or control relationship to the
applicant, including percentage of ownership and location in
organizational structure.

3.1.e. The name and address cof each legal or equitakle
owner of record of the surface and mineral property to be mined,
each holder of record of any leasehold interest in the property
to be mined, and any purchaser of record under a real estate
contract for the property to be mined.

3.1.f. The name and address of each owner of record of
all property {surface and subsurface) within one hundred (100}
feet of any part of the proposed permit area.

3.1.9. The Mine Safety and Health Administration (MSHA)
numbers for all mine-associated structures identified in the
permit that require MSHA approval.

3.1.h. & statement of all lands, interest in lands,
options, or pending bids on interests held or made by the
applicant for lands contiguous to the area described in the
permit application. If requested by the applicant, any
information required by this parxagraph which is not on public
file pursuant to the Act shall be held in confidence.



Title 38
CSR 2
Section 2

3.1.1. A statement of whether the applicant or any
subsidiary, affiliate, or persons owned or controlled or under
control or ownership with the applicant has:

3.1.1.1. Had a Federal or State coal mining permit
suspended or revoked in the five (5) years preceding the date of
submission of the application; or

3.1.1.2. PForfeited a performance bond or similar
security deposited in lieu of bond.

3.1.17. A brief explanation of the facts involved if any
such suspension, revocation, or forfeiture referred to in parts
1. and 2. of paragraphs i. of this subsection has occurred,
including:

3.1.j.1. Identification number and date of issuance of
the permit, and the date and amount of bond or similar security;

3.1.j.2. Identification of the authority that
suspended or revoked the permit or forfeited the bond and the
stated reasons for the action;

3.1.3.3. The current status of the permit and bond, or
similar security involwved;

3.1.J.4. The date, location, and type of any
administrative or judicial proceedings initiated concerning the
suspensicn, revocation, or forfeiture; and

3.1.j.5. The current status of any administrative or
judicial proceedings.

3.1.k. A list for any vioclation of a provision of the Act
or these regulations and any other Federal or State laws, rules
and regulations pertaining to air or water environmental
protection incurred in connection with any surface mining
operation received by the applicant during the three (3) yvear
period preceding the application date, and a list of all unabated
cessation orders, and unabated air and water quality violation
notices received prior to the date of the application by any
surface mining and reclamation operation owned or controlled by
either the applicant or by any person who owns or controls the
applicant. For each vioclation notice or cessation order
reported, the lists shall include the following information as
applicable:
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3.1.k.1. Any identifying numbers for the operatiomn,
including the Federal or State permit number and MSHA number, the
dates of issuance of the violation notice and MSHA number, the
name of the person to whom the violation notice was issued, and
the name of the issuing regulatory authority, department or
agency;

3.1.k.2. A brief description of the viclation alleged
in the notice;

3.1.%k.3. The date, location, and type of any
administrative or judicial proceedings initiated concerning the
violation, including, but not limited to, proceedings initiated

by any person to obtain administrative or judicial review of the
violation;

2.1.k.4. The current status of both the proceedings
and the violation notice; and

2.1.k.5. The actions, if any, taken by any person to
abate the viclation.

3.1.1. Each application for a permit shall contain a
sworn statement as follows: "The information contained in this
application is true and correct to the best of my knowledge and
belief." Such statement shall be signed by an accountable
official of the applicant and shall be notarized.

3.1.m. The applicant for a permit or a revision of a
permit shall have the purden of establishing that his application
is in compliance with all the requirements of the Act and these
ruleg and regulations.

3.1.n. After an applicant is notified that the
application is approved, put before the permit is issued, the
applicant shall update and correct the information previously

submitted under this subsection or indicate that no change in
such information has occurred.

3.1.0. Upon reguest by one or more permittees related
through ownership and control, and with the approval of the
Director, a permittee, oOr permittees related through ownership
snd control, may submit and maintain a centralized ownership and
control file.

Any permit application which references an approved
centralized ownership and control file may be determined to be
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complete and accurate for the purposes of this subsection. Each
centralized ownership and control file shall at a minimum:

3.1.0.1. Contain the information reguired by
paragraphs a., c., d., and 1. of thisg subsection on such forms,
or in the format, as may be required by the Director;

3.1.0.2. Provide a procedure for the file to be
updated at least quarterly, although this requirement does not
relieve an applicant from having complete and accurate
information in the centralized ownership and control file during
the time it has an application pending; and

3.1.0.3. Provide that the applicant maintain a copy or
copies of the file in any required courthouses, regional offices,
and other public offices, during any required public notice
period, when referenced in an application that is otherwisge

reguired to be made available in such offices.

3.2 Advertisement.

3.2.a. SMA File Number. Prior to the publication of ap
advertisement for a surface mining permit in accordance with
paragraph (6), subsection (a), Section 9 of the Act, the
applicant shall submit an administratively complete surface

applicant throughout the life of the SMA number. In order for an
SMA number to be extended, the applicant must submit to the
Director a written request, which shall state the reascon(s) and
which shall demonstrate good cause for the extension.

3.2.b. Advertisement Information. FEach advertisement
will contain at g minimum:

3.2.b.1. The surface mining application {SMA) file
number ;
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3.2.b.3. The names and business address of the
applicant to include a street address or route number;

3.2.b.4. A narrative description clearly describing
the location of the proposed permit area;

3.2.b.5. The name{g) of the coal seam(s) tc be mined;

3.2.b.6. The name{s} of the receiving stream(s) into
which drainage from the permit area will be discharged;

3.2.b.7. The location where a copy of the application
is available for public review;

3.2.b.8. The name and address of the Division of
Environmental Protection Office where written comments or
requests for informal conferences on the application may be
submitted;

3.2.b.9. The type of operation;

3.2.b.10. Surface and mineral ownership of the
tract (s) to be permitted;

3.2.b.11. Surface and mineral ownership of property
within one hundred (100) feet of the permit area;

3.2.b.12. Where the permit application reflects that
mining will occur within one-hundred feet (100') of the outside
right-of-way of a public road {except where mine access roads or
haulage roads join such right-of-way), the applicant may choose
ocne of the following procedures to satisfy the additional public
nctice requirement:

3.2.b.12.A. Include in the advertisement
required in this section a concise statement:

3.2.b.12.A.1. Identifying the rcad to be
affected;

2.2.b.12.A.2. Identifying the affected
segment; and

3.2.b.12.A.3. Advising that a public hearing
may be requested; or
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3.2.b.12.B. A separate public notice may be
published, prior to issuance of a permit, which:

3.2.b.12.B.1. Identifies the rocad to be
affected;

3.2.b.12.B.2. Identifies the affected
segment; and

3.2.b.12.B.3. Advises that a public hearing
may be requested.

3.2.b.13. Where the permit applicant proposes to
relocate or close a public road, the advertisement shall include
a concise statement which:

3.2.b.13.A. Describes the identification number
and geographic location of the road;

3.2.b.13.B. Describes the particular segment to
be relocated or closed;

3.2.b.13.C. Describes where the relocated
segment is to be sited;

3.2.b.13.D. Describes the approximate time and
duration of the relocation or c¢losure; and

3.2.b.12.E. Advises that a public hearing may
be requested.

3.2.b.14. Where an alternative land use is proposed,
indicate the premining land use and the proposed postmining land
use; and

3.2.b.15. Where an experimental practice is proposed,
the advertisement shall contain a statement indicating such and
identifying applicable provisions for which a variance is
regquested.

3.2.c. Notice to Governmental Agencies. Upon receipt of
an administratively complete application for a surface mining and
reclamation permit, a permit revision or a permit renewal, the
Director shall notify all Federal or State government agencies
with authority to issue permits and licenses applicable to the
proposed surface mining and reclamation operaticn or those
agencies with an interest in the proposed operation, including
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the U. S. Department of Agriculture Scil Conservation Service
district office, the local U. S. Army Corps of Engineers district
engineer, the National Park Service, State and Federal fish and
wildlife agencies, and the historic pPreservation officer.

3.2.4. Availability of Comments. The Director shall
place on file at the regional office in which a permit, permit
revision or renewal of a permit is filed, a copy of all public
comments received as a result of the advertisement and shall
provide the applicant with such comments. When a permit, permit
revision or renewal of a permit is issued or approved, the
Director shall notify within ten (10) days each person who filed
comments or objections to the application, each party to an
informal conference, and the appropriate local governmental
agencies including the clerk of the county commission. The
Director shall also cause to be published at least monthly a
listing of all permits issued, which listing shall include a
description of the location of the land to be affected. The
listing shall also be forwarded to the Clerk of the County
Commission.

3.2.e. Readvertisement. After a Surface Mine
Application (SMA) has been advertised once a week for four
successive weeks, and is determined by the Director to have had a
limited number of minor changes that do not significantly affect
the health, safety or welfare of the public and which do not
significantly affect the method of operation, the reclamation
plan, and/or the original advertisement, he may reguire one (1)
additional advertisement to be published with a ten (10) day
public comment periocd. Permits which are being renewed or
significantly revised and permit applications which are being
significantly revised must be advertised in accordance with
paragraph (b) of this subsection and paragraph (6), subsection
(a), section 9 cf the Act.

3.2._f. Renotification. A renotification letter shall be
sent to all commentors of a surface mine application {(SMA) when a
determination has been made by the Director that readvertisement
1s required in accordance with paragraph e. of this subsection.

3.2.q. Certification of Publication. The advertisement
and publication dates for all permit applications, permit renewal
applications, applications for revision of a permit, and transfer
assignment and sale of permits, shall be certified and notarized
by the publishing newspaper. The certificate of puklication
shall be made a part of the approved application no later than
four (4) weeks after the last date of publication.
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3.3. Occupied Dwellings.

3.3.a. Valid Existing Rights. Where the proposed surface
coal mining cperations would be conducted within three hundred
(300) feet, measured horizontally, of any occupied dwelling, the
permit applicant shall submit with the application a notarized
written waiver by lease, deed, or other convevyance from the owner
of the dwelling, clarifying that the owner and signator had the
legal right to deny mining and knowingly waived that right. The
waiver shall act as consent to such operationg within a closer
distance of the dwelling as specified.

3.3.b. Waiver. Where the applicant for a permit had
obtained a valid waiver prior to August 3, 1977, from the owner
of an occupied dwelling to mine within three hundred (300) feet
of such dwelling, a new waiver shall not be required:

3.3.b.1. Where the applicant for a permit had obtained
a valid waiver from the owner of an occupied dwelling, that
waiver shall remain effective against subsequent purchasers who
had actual cor constructive knowledge of the existing waiver at
the time of purchase.

3.3.b.2. A subsequent purchaser shall be deemed to
have constructive knowledge if the waiver has been properly filed
in public property records pursuant to State laws or if the
mining has proceeded to within the three hundred (300) feet limit
prior to the date of purchase.

3.4 Maps.

3.4.a. Scale for Maps. Except as otherwise noted in
these rules and regulations, the scale required for all maps
shall be as follows:

3.4.a.1. The preferred scale of maps prepared from
United States Geological Survey topographic maps on 7.5 minute
quadrangle shall be five hundred feet (500') to the inch;

3.4.a.2. The preferred scale for maps associated with
underground coal mining operations and facilities incidental to
coal mining shall be two hundred feet (200') to the inch; and

3.4.a.3. Other scales may be used where improved
clarity and accuracy are achieved.
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3.4.b. Map Size. All maps and plans shall be submitted on
print paper, thirty inches (30") by forty-two inches (42") or
less. If supplementary maps or plans are attached, match lines

shall be used.

3.4.c. Color Code. A color ccde shall be used in
preparing all maps to indicate critical features of the permit
area as follows; provided, that drafted or computer generated
graphic symbols or shading may be used in place of a color code,
if a separate, unigquely identifiable, and clearly discernible
symbol or shading is provided in place of each color as specified
below, and if the symbols or shading are clearly defined on map
legends and used consistently throughout the permit application,
and in any subsequent permit revisions, progress maps, or other
submittals relating to the permit:

3.4.c.1l. Red shall indicate mineral to be removed;

3.4.c.2. Blue shall indicate water and drainage
patterns;

3.4.c.3. Green shall indicate areas regraded;

3.4.c.4. Yellow shall indicate all other areas within
the permit boundary; and

3.4.c.5. Purple shall be used to outline adjacent
mining permits.

2.4.4. Preplan. In addition to the requirements of
paragraphs (12) and (13) of subsection (a) Section 9 of the Act
and Section 10 of the Act, the applicaticn shall include as
applicable the following information:

3.4.d.1. The location and current use of zall structures
within one thousand feet (1000') of the proposed permit area;

3.4.d.2. All public roads located on or within one
hundred feet (100') of the proposed permit area;

3.4.d.3. The boundaries of any public park or historic
lands within or adjacent to the permit area;

3.4.d.4. All cemeteries located on or within one
hundred feet (100') of the proposed permit area;
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3.4.d.5. Any portion of a unit of the National System
of Trails or the Wild and Scenic River System, including study
rivers designated under Section 5{a) of the Wild and Scenic
Rivers Act which are located within or adjacent to the proposed
permit area;

3.4.d.6. The current use and land use classifications
of the area of land and adjacent lands upon which the permit is
sited and adjacent lands;

3.4.d.7. The locaticn of all existing structures to be
used for surface mining operations which are to be exempt from
design standards;

3.4.4.8. The date the map was prepared, a north arrow,
quadrangle name and location map;

3.4.d.9. Where the natural slope of the land below the
coal outcrop is less than twenty (20) degrees and downslope
placement of overburden or spoil is proposed, the map shall
indicate percent slope of the land at two hundred foot (200')
intervals along the cropline;

3.4.4.10. The location of each facility to be used to
protect or enhance fish and wildlife and related environmental
values;

3.4.d.11. Where the proposed permit area has been
previously mined and to the extent that such information is
available, list the type of mining used, the coal seam or other
mineral mined, the extent of mineral remowved, and the approximate
date of mining;

3.4.d.12. Extent of proposed auger operations;
3.4.d.13. Surface and mineral owners and property lines
within the permit area and within one hundred (100) feet of any

point of the permit area; :

3.4.d.14. Location of water supply intakes for current
users of surface water;

3.4.d.15. Location and identification of sub-areas if
incremental bonding is to be used; '

3.4.d.16. Location and extent of subsurface water, if
encountered, within the proposed permit or adjacent areas,
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including, but not limited to, areal and vertical distribution of
aquifers, and portrayal of seasonal differences of head in
different aguifers on cross sections and contour maps;

3.4.d.17. The location of all oil and gas wells and
other utilities within the proposed permit area are to be shown;

3.4.d.18. The location and extent of topsoil borrow
areas, and the location of topscil storage areas;

3.4.d.19. Air pollution monitoring and centrol facility
and subsidence monitoring location;

3.4.d4.20. Any permanent facility to remain after
mining;

3.4.d4.21. All coal storage, cleaning, locading, anad
refuse disposal areas;

3.4.d.22. The location of any non-coal waste storage
areas;

3.4.d.23. The location of any explecsive storage and
handling facility; which will remain in place for an extended
period of time during the life of the operation and

3.4.d.24. The area of land to be affected within the
proposed permit area according to the seguence of mining and
reclamation.

2.4.e. Drainage Map. Unless the information required by
this paragraph can be shown on the preplan map in a clear and
legible fashion, a separate drainage map of the same size scale
and detail of the preplan map shall be made a part of the permit
application and shall contain the following:

3.4.e.1. The directional flow of water on and away
from the permit area;

3.4.e.2. Location of all monitoring sites used to
develop surface and groundwater base line information;

3.4.2.3. Location of all surface and ground water
monitoring sites to be used for satisfying reporting requirements
during the mining operation;
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3.4.e.4. Location of all erosion and sedimentaticon
control structures; and

3.4.e.5. The extent and boundaries of each component
drainage area.

3.4.f. Supplemental maps for underground coal mining
permit applications. In addition to other maps required in this
Section, each permit application for underground mining
operations shall include supplemental maps as follows:

3.4.£.1. A U.S.G.S. topographic map of the area
extending beyond the proposed mining limits and showing the
following:

3.4.f.1.4. Name and series of the sheet;
3.4.f.1.B. Scale, latitude, and longitude;
3.4.£.1.C. Limits of underground mining

operation proposed;

3.4.£.1.D. Surface area to be permitted;

3.4.£.1.E. Cropline of the coal seam to be
mined;

3.4.£.1.F. Location and identification of all

mine openings for the proposed mine including shafts, slopes,
drifts, boreholes, etc; and

3.4.f.1.G. Location of all surface structures
not owned by the applicant over the area to be mined.

3.4.f.2. A mine development map drawn to scale
showing:

3.4.£.2.4. Boundaries of underground mining
operation and any adjacent active or abandoned mines in the same
seam;

3.4.£.2.B. All owners of property and all
residents within the area above the proposed underground
workings. The area above the underground works shall mean within
the angle of critical deformation but at least 15° from any coal
removal ;
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3.4.f.2.C. Present extent of underground
mining as well as projected headings;

3.4.£.2.D. Date, scale, north arrow, dip,
strike, and average dip of the ccal seam to be mined;

3.4.f.2.E. All gas wells, oil wells, water
wells, and test drill holes;

3.4.f.2.F. Location of all known faults;

3.4.£.2.G. Area and extent of previous or

proposed auger or strip mining in the same seam;

3.4.£.2.H. Location and thickness of outcrop
barriers; and

3.4.£.2.1. Elevation of all entries, fanways
and boreholes.

3.5 Cross Sections and Profiles. The application shall
contain cross-sections and/or profiles which accurately depict:

3.5.a. The existing premining surface configuration and
the final surface configuration that will be achieved. Cross
sections shall be developed from sufficient slope measurements to
adequately represent the existing land surface configuration of
the proposed permit area. Slope measurements shall take into
account natural variations in slope, to provide accurate
representation of the range of natural slopes and reflect
geomorphic differences of the area to be disturbed. The Director
may require additional slope measurements at specified intervals
and locations on a site-by-site basis;

3.5.b. The vertical distribution of agquifers showing
seasonal differences in head, if available, for the proposed
permit area;

3.5.c. Cross sectional area and profiles of excess speil
disposal areas with all appurtenances shown including rock cores,
subsurface drains, surface drainage structures, foundations, etc;

3.5.4d. Cross sectional areas and profiles of all drainage

and sediment control structures including ponds, impoundments,
diversions, sumps, etc; and
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3.5.e. Cross sectional areas and profiles of all roads.

3.6 Operation Plans and Specifications. Each application

shall contain in addition to other plans, specifications, and
descriptions required by the Act and these regulations a
description of the mining operations proposed to be conducted
during the life of the mine within the proposed permit area,
including, at a minimum, the following:

3.6.a. A narrative description of the type and method of
coal mining procedures and proposed engineering techniques,
anticipated annual and total production of ccal, by tonnage, and
the major equipment to be used for all aspects of those
operations; arnd

3.6.Db. A narrative explaining the construction,
modification, use, maintenance, and unless retention of such
facilities is necessary for postmining land use, removal of the
fellowing facilities:

3.6.b.1. Dams, embankments, and other impoundments;

3.6.b.2. Overburden and topsoil handling and storage
areas and structures;

3.6.b.3. Coal removal, handling, storage, cleaning,
and transportation areas and structures;

3.6.b.4. Spoil, coal processing waste, and non-coal
waste removal, handling, storage, transportation, and disposal
areas and structures;

3.6.b.5. Mine facilities; and
3.6.b.6. Water and air pollution control facilities.

3.6.cC. A description of how the applicant will case, seal
or otherwise manage augerholes, boreholes, shafts, wells and
other openings;

3.6.4. A description of how the applicant will remove,
store and redistribute topsoil, subsocil or topsoil substitutes,
and other materials. When topsoil substitutes are proposed, the
suitability determination, analytical data, and laboratory
certification required in paragraph c., subsection 14.3, of these
regulations shall be made a part of the permit application;
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3.6.e. Where topsoil borrow areas are proposed, the
applicant shall submit a reclamation plan for such areas;

3.6.f. A description of how the applicant will handle
acid forming and toxic forming materials and materials
constituting a fire hazard;

3.6.9. The design and construction of excess spoil
disposal areas; and

3.6.h. The design and construction of a drainage and
gediment control system to include:

3.6.h.1. A description, map, and cross section of the
structure and its location;

3.6.h.2. Preliminary hydrologic and geologic
information regquired to assess the hydrologic impact of the
structure;

3.6.h.3. A survey describing the potential effect on
the structure from subsidence of the subsurface strata resulting
from past underground mining operation if underground mining has
occurred;

3.6.h.4. A certification statement which includes a
schedule for the submission cof any detailed design plans for
structures that are not submitted with the general plan. The
Director shall have approved, in writing, the detailed design
plan for a structure before construction begins;

3.6.h.5. Each structure design plan that is of such
size or storage capacity that it is a dam as defined in Article
14 of Chapter 22, Code of West Virginia, shall be prepared by, or
under direction of, and certified by a qualified registered
professional engineer;

3.6.h.6. The desgsign shall include any geotechnical
investigation and construction regquirements for the structure;

3.6.h.7. A description of the operation and
maintenance regquirements for each structure; and

3.6.h.8. A timetable and plans to remove each
structure, if appropriate.

3.6.1. The design and construction of all roads; and
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3.6.3. A vegetation plan.

3.6.k. A plan for fugitive dust control bractices as
required in subsection 14.17 of these regulations.

3.6.1. For area mining operations, as referenced in
subparagraph b.4. of subsection 14.15, mountaintop removal
operations as referenced in subparagraph b.5. of subsection
14.15, and for multiple seam mining operations, the applicant
shall include a site specific and detailed plan showing the
sequence and schedule for backfilling and regrading.

3.7 Disposal of Excess Spoil.

3.7.a. Each application shall contain descriptions,
including appropriate maps, cross sections, drawings, and design
of the excess spoil disposal structures which will comply with
the standards of subsection 14.14 of these regulationg. These
plans shall describe the design, construction, operation,
maintenance, and if appropriate, removal of the site and
structures.

3.7.b. Each application shall contain the results of a
geotechnical investigation of the proposed disposal site,
including the following:

3.7.b.1. The character of bedrock and any adverse
geologic conditions in the disposal area;

3.7.b.2. A survey identifying all springs, seepage,
and ground water flow observed or anticipated during wet periods
in the area of the disposal site;

3.7.b.3. A survey of the potential effects of
subsidence of the subsurface strata due to past and future mining
operations;

3.7.b.4. A technical description of the rock materials
to be utilized in the construction of those disposal structures
containing rock chimney cores or underlain using a rock drainage
blanket;

3.7.b.5. A stability analysis including, but not
limited to, strength parameters, pore pressures and long-term
seepage conditions. These data shall be accompanied by a
description of all engineering design assumptions and
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calculations and the alternatives considered in selecting the
specific design specifications and methods; and

3.7.b.6. BAn explicit identification, by narrative and
by mapping, of the critical foundation area(s) for the structure,
as the term is applied in subsection 14.14. The selection of the
critical foundation area{s) shall be based on the results of the
geotechnical investigation, shall be certified as a part of the
design by a registered professional engineer, and shall be
subject to review and approval by the Director.

3.7.c. If rock-toe buttresses cr key-way cuts are
required, the application shall include the following:

3.7.c.1l. The number, location, and depth of borings or
test pits which shall be determined with respect to the size of
the spoil disposal structure and subsurface conditions; and

3.7.c¢.2. Engineering specifications utilized tc design
the rock-toe buttresses or key-way cuts which shall be determined
in accordance with subparagraph 5., paragraph b. of this
subsection.

3.8 New and Existing Structures and Support Facilities:

3.8.a. Each application for a permit will contain a
description, plans, and drawings for each support facility to be
constructed, used, or maintained within the proposed permit area.
The plans and drawings shall include a map, appropriate cross
gsections, design drawings, and specifications sufficient to
demonstrate compliance with subsection 4.11 of this rule.

3.8.b. Each application shall contain a description of
each existing structure or facility proposed to be used in
connection with or to facilitate the surface mining and
reclamation operation. The description shall include:

3.8.b.1. Location;

3.8.b.2. Plans of the structure which describe 1its
current condition;

3.8.b.3. Bpproximate dates on which construction of the
existing structure was begun and completed;
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3.8.b.4. A showing, including relevant monitoring data
or other evidence, as to whether or not the structure meets the
performance standards of the Act and these regulations; and

3.8.b.5. A compliance plan for each existing structure
proposed to be modified or reconstructed for use in connection
with or to facilitate the surface coal mining and reclamation
operation. The compliance plan shall include-

3.8.b.5.B. A construction schedule which shows
dates for beginning and completing interim steps and final
construction.

3.8.b.5.D. A showing that the risk of harm to
the environment or to public health or safety is not significant
during the period of modification or reconstruction.

necessary to comply with the performance standards set forth in
the Act and these regulations; provided, that the Director will
notify the permittee that such revision or reconstruction is
necessary and shall provide a reasonable time for compliance.
Provided, that those structures and facilities, where it can be

demonstrated that reconstruction or revision would result in

be included in one permit application and referenced in the other
application. Each permittee shall bond the facility or structure
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unless the permittees sharing it agree to another arrangement for
assuming their respective responsibilities. If such agreement is
reached, then the application shall include a copy of the
agreement between or among the parties setting forth the
respective bonding responsibilities of each party for the
facility or structure. The agreement shall demonstrate to the
satisfaction of the Director that all respcnsibilities under the
Act for the facility or structure will be met.

3.9 Operation{s) Near Public Road.

3.9.a. Where the proposed mining operation is to be
conducted within one hundred feet (100') (measured horizontally)
of the outside right-of-way of any public road (except where mine
access roads or haulage roads join such right-of-way) or where
the applicant proposes to relocate or close any public road, the
Director sghall:

3.9.a.1. Where the public road is to be closed or
relocated, require the applicant to obtain necessary permission
from the authority with jurisdiction over the public road.

3.%.a.2. Provide an opportunity for a public hearing in
the locality of the proposed mining operation for the purpose of
determining that the interests of the public and affected
landowners will be protected.

3.5.a.3. Upon request for a public hearing by any
person, require the applicant tc hold a public hearing and give
notice of the date, time, and place of the hearing in a newspaper
of general circulation in the area of the proposed mining
operation at least two (2) weeks in advance of the hearing date.

3.9.a.4. Make a written finding within thirty (30) days
following the hearing or after the close of the comment period as
to whether or not the interests of the public and the affected
landowners will be protected. Each participant of record at the
public hearing shall be notified of the Director's findings.

3.10 Experimental Practices.

3.10.a. Each permit application or permit revision shall
contain plans and specifications of any proposed experimental
practices to be employed as a part of the mining and reclamation
operation. All experimental practices shall have prior approval
of the Director and the director of the Federal Office of Surface
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Mining Reclamation and Enforcement before a permit or revision
can be issued. An application for an experimental practice shall
contain descriptions, maps, plans, and data which show:

3.10.a.1. The nature of the experimental practice,
including a description of any performance standards for which
variances are requested, the duration of the experimental
practice, and any special monitoring which will be conducted;

3.10.a.2. How use of the experimental practice
encourages advances in mining and reclamation technology or
allows a postmining land use for industrial, commercial,
residential, or public use (including recreation facilities) on
an experimental basis;

3.10.a.3. The experimental practice:

3.10.a.3.A. Is potentially more, or at least
as, environmentally protective, during and after mining
operations, as would otherwise be reqguired by the Act and these
regulations.

3.10.a.3.B. Will not reduce the protection
afforded public health and safety below that provided by the
requirements of the regulations.

3.10.a.4. That the applicant will conduct monitering of
the effects of the experimental practice. The monitoring program
shall ensure the collection, analysis, and reporting of reliable
data that are sufficient to enable the Director and the director
of the Federal Office of Surface Mining Reclamation and
Enforcement to:

3.10.a.4.A. BEvaluate the effectiveness of the
experimental practice; and

3.10.a.4.B. Identify, at the earliest possible
time, potential risk to the environment and public health and
safety which may be caused by the experimental practice during
and after mining.

3.10.a.5. That the applications for experimental
practice under this section will comply with the public notice
requirements of the Act and these regulations.

3.10.b. Each permit approved for experimental practices
shall be reviewed by the Director at least annually following
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date of issuance. The Director may, on the basis of this review,
require modifications to the experimental practice.

3.11 In Situ Mining. Any application for a permit for

operations covered by this subsection shall be made according to
all requirements of this section applicable to underground mining
activities. In addition, the mining and reclamation operations
plan for operations involving in situ processing activities shall
contain information establishing how those operations will be
conducted in compliance with the requirements of Section 15 of
these regulations, including:

3.11.a. Delineation of proposed holes and wells and
production zone for approval of the Director;

3.11.b. Specifications of drill holes and casings proposed
to be used;

3.11.c. A plan for treatment, confinement cr disposal of
all acid-forming, toxic-forming or radiocactive gases, solids, or
liguids constituting a fire, health, safety or environmental
hazard caused by the mining and recovery Process; and

3.11.d. Plans for monitoring surface and grouna water and
air quality, as required by the Director.

3.12 Subsidence Control Plan.

3.12.a. Each application for an underground coal mining
permit shall contain a subsidence control plan which includes the
following:

3.12.a.1. A survey that identifies, on a topographic
map of a scale of 1" = 1,000" or less, structures, location and
tvpe of water supplies, perennial and intermittent streams or
renewable resource lands and whether or not subsidence could
cause material damage or diminution of value or use of such
structures or renewable resource lands; Or could contaminate,
diminish or interrupt water supplies both on the permit area and
adjacent areas within an eritieas angle of defermatiern draw cf at
least #530°. Provided; however, an angle of draw other than 30¢
can be used based upon results of site specific analyses and
demonstration that a different angle of draw is justified.
Computer program packages predicting csurface movement and
deformation caused by underground coal extraction can be
utilized;
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3.12.a.2.__A survey of the quality and guantity of water
supplies that could contaminate, diminish or interrupt water
supplies by subsidence within the area encompassed by the
applicable angle of draw.

A survey of the condition of all non-commercial or
residential dwellings and structures related thereto that mav be
materially damaged or for which the foreseeable use may be
diminished by subsidence within the area encompassed by the
applicable angle of draw, Provided: however:

3.12.a.2.4,. For areas of extraction that is legs than
or equal to 60 percent, a pre-subsidence structural survey
exemption may be reguested by the permittee; provided, it is
demonstrated to the satisfaction of the director that damage
to the gtructure(s) will not ccour.

3.12.a.2.B. In areas of develcpmental mining (less
than oxr egqual to 60 percent extraction), a postponement of

the pre-subsidence structural survey may be requested by the
permittee; provided, it is demonstrated that damage to the
structure(s) will net occur. No mining (extraction greater

than 60 percent) within the applicable angle of draw shall
occur until the pre-subsidence structural survey is
completed.

In areas for which a pre-subsidence structure survey
exemption and/or postponement is gqranted and the percent
extraction exceeds 60 percent, the exemption and/or postponement
for the structural survey is voided for the entire underground
mining cperation. In addition, the presumption of causation will
apply to any damage to structure(s) as a result of earth movement
within a 30 © angle of draw from any underground extraction.

If the permittee was denied access to the land or property
for the purpose of conducting the pre-subsidence survey, the
permittee will notify the owner, in writing, no presumption of
causation will exist.

A written report of the survey shall be prepared and signed
by the person or persons who conducted the survey. Copies of the
report shall be provided to the property owner and to the
Director.

Non-commercial building as used in this section means. other
than an occupied residential dwelling, that the time subsidence
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occurs, is used on a regular basis as a public building or
community or institutional building as those terms are defined in
2.32 of this rule. Any building used only for commercial

agricultural, industrial, retail or other commercial enterprises
ig excluded.

3.12.a.23. L general description of the technique of
coal removal, such as longwall, recom and pillar, pillar remcval,
hydrauvlic mining or cother extraction methods and the size,
sequence, and timing of underground development cf the mine;

3.12.a.34. An isopach map or other map showing surface
contours and bottom of coal contours and the lcocation and extent
of areas in which planned subsidence is projected, including
anticipated effects, and all areas in which measures described in
subparagraphs 7. and 8. of this paragraph will be taken to
prevent or minimize subsidence and related damage and where
appropriate to correct subsidence related damage;

3.12.a.45. 4 description of the physical conditions,
such as depth of cover, seam thickness, strike and dip,
lithology, and other geclogic and hydroiogic conditions, which
affect the likelihood or extent of subsidence and subsidence-
related damage;

3.12.a.56. A degcription of the measures to be taken, in
accordance with paragraphs a., c. and d. of gubsection 16.2 of
these regulationg, to mitigate or remedy any material damage or
diminution in value or foreseeable use that may occur to surface
lands, structures, or facilities due tc subsidence;

3.12.2.€7. An acknowledgment that if subsidence causes
material damage or reduces the value or reascnably foreseeable
ugse ¢f the surface lands, then the operatcr shall restcre the
land tec a condition capable of supporting uses it was capable of
supporting before subsidence regardless of the right to subside;

3.12.a.98.. Except for those areas where planned
subsidence is projected to be used, a detailed description of the
subsidence control measures that will be taken to prevent or
minimize subsidence and subsidence-related damage, including, but
not limited to:

2.12.a.8.A. Backstowing or backfilling of
voids;

3.12.a.8.B. Leaving support pillars of coal;
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3.12.a.8.C. Leaving areas in which no coal is
removed, including a description of the overlying area tc be
protected by leaving the coal in place; and

3.12.a.8.D. Taking measures on the surface to
prevent material damage or lessening of the value or reasonably
ftoreseeable use of the surface.

3.12.a.89. A description of wmonitoring plans, if any, to
determine the commencement and degree of subsidence so that other
appropriate measures can be taken to prevent, reduce, or correct
material damage.

3.12.b. The Director may waive the remainder of the
requirements for a subsidence control plan if the survey required
by paragraph a.l. of this subsection demonstrates, and the
Director determines, that no material damage or diminution of
value or foreseeable use of the land or structures could be
caused by subsidence.

3.12.c¢c. When an applicant feels it has the right to
subside, it will provide adequate documentation of same.

3.12.d. Where longwall mining or room and pillar mining
with 80% recovery or greater is proposed, the following
information shall be made a part of the plan:

3.12.d.1. Typical predicted subsidence profile(s) for
areas of planned subsidence. Specify from what source
information was obtained to develop the predicted profile{sg)
including an explanation of the method and calculations used to
develop prediction.

3.12.d.2. For all areas identified by the survey,
indicate what measures will be taken to minimize material damage
Oor reduction in value or reasonably foreseeable use. Indicate
those areas in which measures are to be taken. Such measures may
include, but not be limited Lo, relocating panels, mining without
interruption, exposing gas lines, supporting foundations of
structures, and insuring that any damage is repaired.

3.12.d.3. Specify anticipated effects of planned
subsidence.

3.12.e. Where room and pillar mining with less than 80%
coal extraction is proposed, the following information shall be
made a part of the plan:
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3.12.e.1. On the development map, show all first wmining
and areas of planned pillar extraction.

3.12.e.2. Describe anticipated secondary mining plans
including percent extracticn.

3.12.e.3 Under all structures and renewable rescurce
lands, demonstrate what methods will be used to protect that
structure or lands {i. e., leaving solid coal or limited
extraction). Under structures and perennial streams, the area
addressed must extend to the angle of critical deformation, but
not less than 15° unless otherwise approved. If mining is
planned under orxr adjacent to a structure or perennial stream (for
structures this need not be addressed when the applicant
demonstrates the right to subside), it must be demonstrated to
the extent technologically and economically feasible that the
pillar design will support the overburden. If it is not
technologically and economically feasible, a detailed explanation
must be included.

3.13 Underground Mine Abandonment Plan. Each application

for an underground coal mine operation shall contain an
abandonment plan which complies with the requirements of Federal
Mine Health Administration regulations at 320 CFR 75.1711. The
abandcnment plan shall also contain the following specifications:

3.13.a. The width of outcrop barriers;

3.13.b. The type and number of permanent seals proposed,
their design details, and the proposed materials to be used for
construction;

3.13.c. The maximum head of water expected on the outcrop
barriers and mine geals; and

3.13.4d. The type and design details of sgeals for
boreholes.

3.14 Removal of Abandoned Coal Refuse Disposal Piles.

3.14.a. In accordance with subsection {(d} Section 28 of the
Act, the Director may, when not in conflict with the purposes and
findings of the Act, issue a special permit solely for the
removal of existing abandoned coal processing waste piles;
provided that, if the average quality of the refuse material
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meets the minimum BTU value standards to be classified as coal,
as set forth in ASTM standard D 388-88, a permit application
which meets all applicable requirements of this section shall be
required. The criteria for issuing such special permits are as
fellows:

3.14.a.1. The removal of the existing abandoned coal
processing waste pile will bring about a more desirable land use
or;

3.14.a.2. The removal of the existing abandoned ccal
processing waste pile will result in greater protecticn of the
safety and welfare of the public; or

3.14.a.3. The removal of the existing abandoned coal
processing waste pile will result in greater protection of the
environment .

3.14.b. An application for a special permit for the
removal of existing abandoned coal processing waste piles shall
be submitted on forms prescribed by the Director containing the
fecllowing information:

3.14.b.1. All information required by subsection 3.1 of
these regulations.

3.14.b.2. A public notice containing the same
information required by paragraph b. of subsection 3.2 of these
regulations excluding sub-paragraph 5. The notice shall be
published in a newspaper of general circulation in the county in
which the removal operation is located. The notice shall be
published once and provide for a thirty (30) day comment period.
A certification of publication will be made a part of the permit
application;

3.14.b.3. A statement in accordance with paragraph (9),
subsection (a), Section 9 of the Act and where applicable
subsection 3.3 of these regulations;

3.14.b.4. A project narrative which describes:

3.14.b.4.A. Existing site conditions;

3.14.b.4.B. How the removal operation will meet
the criteria of paragraph a. of this subsection;
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3.14.b.4.C. The design life of the operation;
and;
3.14.b.4.D. Type and quantity of material to be
removed; and
3.14.b.4.E. The postmining land use.

3.14.b.5. A plan for emergency procedures as required
in paragraph e. subsection 22.4 of these regulations.

3 14.b.6. A description and results of sampling and
analysis procedures used to develop a representative assay of the
physical and chemical properties of the existing abandoned coal
processing material;

3.14.b.7. A PHC in accordance with paragraph a. of
subsection 3.22 of these regulations except that development of
pase line water quality data will not be required;

3.14.b.8. A hydrologic reclamation plan as described in
paragraph f. of subsection 3.22 of these regulations;

3.14.b.9. A surface water monitoring plan as described
in paragraph g. of cubsection 3.22 of these regulations;

3.14.b. 10. A revegetation plan which conforms to
the requirements of paragraph m., subsection 14.16, of these
regulations;

3.14.b.11. A fire control plan which conforms to
the requirements of paragraph m. of subsection 22.5 of these
regulations;

3.14.b.12. A procedure for inspections and
certifications which conforms to the applicable requirements of
subsection 22.6 of these regulations;

3.14.b.13. A map of the scale, size and color code
as described in paragraphs a., b., and c. of subsection 3.4 of
these regulations which contains the following information:

3.14.b.13.A. 21l types of information set forth

on topographical maps of the United States Geological Survey
including all manmade features;
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3.14.b.13.8. The area of land to be affected by
the removal operaticn, including any coal Storage and topsoil
borrow and 8torage areas;

3.14.b.13.C. The property boundaries of all
surface owners within one hundred (100) feetr of any part of the
proposed permit area;

3.14.b.13.D. The location and direction of flow
of the drainage patterns both within ang outside the proposed
permit area and the outline of each component drainage area;

3.14.b.13.E. The location of all drainage and
sediment control structures and monitoring sites for water
sampling and analysis;

3.14.b.13.F. A location map; and

3.14.b.13.G. A signed, notarized, and dated
statement as follows: "The information contained herein is true
and correct to the best of my knowledge and belief.n

3.14.b.14. Cross sections pPlans and specifications
brepared by or under the direction of a registered professional
engineer as follows:

3.14.b.14 .4, Cross sections and profile of the
exXxisting surface configuration and the final surface
cenfiguration of all areas to be affected by the removal
operation;

3.14.b.14.R. Cross sections, plans, and
specifications for al] drainage and sediment control structures;

3.14.b.14.C. Cross sections, profiles and design
specifications for any roads to be utilized for the removal
operation;

differential between working benches of twelve (12) feet or
excavation down the face of the existing slope from top to toe,
provided that the slope is no steeper than 2H:1V, provided
further that neo material will be removed from the toe in advance
of upper level material in a manner which reduces stability of
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3.14.b.14.E. A stability analysis of the
existing abandoned coal processing waste pile.

3.14.b.15. Where the existing coal processing
refuse pile will only be partially removed, the permit
application will contain additional information and
specifications which include:

3.14.b.15.2A. Design and configuration of the
final graded area which reflects that no water will be Impounded
above the remaining material and that final graded slopes are no
steeper than 2H:1V;

3.14.b.15.B. Plans, cross sectiocns, and design
specifications for a diversion ditch above and around the
remaining material which will carry the peak runoff from a 100
year 24 hour precipitation event; provided that upon an effective
demonstration by the operator that such diversion is not required
to provide protection to the environment or the health, welfare
and safety of the public, the Director may approve a lesser
design;

3.14.b.15.C. Procedure for performing stability
analysis of the remaining material to assure mass stability; and
3.14.b.15.D, A plan for long range prevention of
combustion of the remaining material.
3.14.b.15.E. Rageline water quality data.
3.14.b.16. Where the existing coal processing

refuse pile does impound water, or has the capacity to impound
water, the pewmit application will contain the additional plans,
design data, and specifications:

3.14.b.16.A. A plan for drawing down the water
behind the impoundment tc a level and in a manner which assures
the protection of the environment and the safety of operation
personnel and the public prior to any removal cperations;

3.14.b.16.B. Plans, design data and
specifications for the constructicn of a spillway which will pass
the peak runcoff from a 100 year, 24 hour precipitation event and
how such structure will be functionally maintained throughout the
life of the operation;
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3.14.b.16.C. A description of how the existing
coal processing material will be removed maintaining a five (5)
foot elevation differential between the breach invert elevation
of the excavated embankment and the elevation of any slurry which
may be impounded behind the embankment; and

3.14.b.16.D. Provide plans, design data, and
specifications for the regrading of any remaining refuse material
such that the regraded area blends into the surrounding drainage
pattern and will not impound water.

3.14.b.17. A reclamation plan which conforms to the
requirements of paragraphs 4., e., f., h., i., and J. of
subsection 3.6 of these regulaticns.

3.14.c. Where a coal reprocessing operation involves
disposal of coal processing refuse generated either on site or
off site, the design, construction, and maintenance of the new
structure will be subject to all the requirements of Section 22
of these regulations and will be subject to all the permitting
requirements of the Act and these regulations.

3.14.4d. A bond and insurance in accordance with Section 11
of the Act and Section 11 of these regulations shall be provided
by the applicant prior toc the issuance of a special permit.

3.14.e. Removal operations permitted under this subsection
shall be subject to paragraph 1., subsection 22.5 of these
regulations and all other applicable performance standards of the
Act and these regulations.

3.15 Approved Persons.

3.15.a. Any person approved by the Director, unless
otherwise provided in the Act and these regulations, may prepare,
sign, or certify permit applications, maps, plans, and design
specifications or other similar materials necessary to complete
an application; provided, however, that for purposes of Sections
9(a) (13) and 12(b) (10) of the Act an approved person shall be a
registered professional engineer or licensed land surveyor.

3.15.h. The Director's approval shall be in writing and
shall be granted on the basis of the following:

3.15.b.1. A resume of the persons prior experience and
training relating to the preparation of permit application
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materials and certification of associated facilities; provided,
that registered professional engineers, registered mining or
civil engineers and licensed land surveyors currently registered
or licensed in the State of West Virginia shall submit a copy of
their registration or license in addition to a resume; and

3.15.b.2. Any person seeking an approval must
demonstrate that he possesses adequate knowledge of the Act and
rules and regulations and possess such other skills and
gualificaticns as may be necessary to prepare an application and
certify facilities by succesgsfully passing an examination

administered by the Director. Examinations will be given upon
reguest.
3.15.c. All technical data in the application shall bear

the name of the person collecting and analyzing the data, dates
of collection and analysis, and description of the methodeology

used to collect and analyze the data. Any referenced materials
not included in the application shall be made available to the

Director upon request.

2.15.d. Technical analysis shall be planned by, or under
the direction of, a professional person qualified in the subject
to be analyzed.

3.16 Fish and Wildlife Resources Information.

3.16.a. Each application shall include fish and wildlife
resource information for the permit area and adjacent area.

3.16.a.1. The scope and level of detail for such
information shall be determined by the Director in consultation
with State and Federal agencies with responsibilities for fish
and wildlife resources and shall be sufficient to develop the
protection and enhancement plan required under paragraph b. of
this subsection.

3.16.a.2. The Director shall provide for coordination
of review of surface mining and reclamation permits where such
coordination is appropriate pursuant to the Fish and Wildlife
Coordination Act {16 U.S.C. 661 et seqg.).

3.16.a.3. Site-specific resource information necessary
to address the respective sgspecies or habitats shall be required
when the permit area or adjacent area is likely to include:
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3.16.a.3.A. Listed or proposed endangered or
threatened species of plants or animals or their critical
habitats listed by the Secretary under the Endangered Species Act
of 1973, as amended (16 U.S.C. 1531 et seq.), or those species or
habitats protected by similar state statutes;

3.16.a.3.B. Habitats of unusually high value
fer fish and wildlife such as important streams, wetlands,
riparian areas, cliffs supporting raptors, areas offering special
shelter or protection, migration routes, or reproduction and
wintering areas; or

3.16.a.3.C. Other species or habitats
identified through agency consultation as requiring special
protection under State or Federal Law to include the Migratory
Bird Treaty Act of 1918 (16 U.S.C. 703 et seqg. and the Bald Eagle
Protection Act (16 U.S.C. 668 et seq.).

3.16.b. Each application shall include a description of
how, to the extent possible using the best technology currently
available, the operator will minimize disturbances and adverse
impacts on fish and wildlife and related environmental values,
including compliance with the Endangered Species Act, during the
surface mining and reclamation operations and how enhancement of
these resources will be achieved where practicable. This
description shall:

3.16.b.1. Be consistent with the reguirements of
Section 8 of these regulations;

3.16.b.2. Apply, at a minimum, to species and habitats
identified under paragraph a. of this subsection; and

2.16.b.32. Include:

3.16.b.3.A. Protective measures that will be
used during the active mining phase of operation. Such measures
may include the establishment of buffer zones, the selective
location and special design of haul roads and power lines, and
the monitoring of surface water quality and quantity; and

3.16.b.3.B. Enhancement measures that will be
used during the reclamation and postmining phase of operation to
develop aquatic and terrestrial habitat. Such measures may
include restoration of streams and other wetlands, retention of
ponds and impoundments, establishment of vegetation for wildlife
food and cover, and the replacement of perches and nest boxes.
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Where the plan does not include enhancement measures, a statement
shall be given explaining why enhancement is not practicable.

3.1l6.c. Upon request, the Director shall provide the
resource information reguired under paragraph a. of this
subsection and the protection and enhancement plan required under
paragraph b. of this subsection tc the appropriate State and/or
Federal Fish and Wildlife agencies for their review. This
information shall be provided within ten (10) days of receipt of
the request.

3.17 Parks and Historic Lands.

3.17.a. Each permit application shall contain a
description of the nature of cultural, historic and
archaeological resources listed or eligible for listing on the
National Register of Historic Places and known archaeoclogical
sites within the proposed permit and adjacent areas. The
description shall be based on all available information,
including, but not limited to, information from the State
Historic Preservation Officer and from local archaeological,
historical, and cultural preservation agencies.

3.17.b. The Director may reguire the applicant to identify
and evaluate important historic and archaeological resources
within the proposed permit and adjacent areas that may be
eligible for listing on the National Register of Historic Places,
through the collection of additional information by conducting
field investigations or other appropriate analysis.

3.17.c. Adverse impacts to any publicly owned park and any
place listed on the National Register of Historic Places shall be
prohibited unless the permit applicant has valid existing rights
or unless joint agency approval is obtained in accordance with
subsection 3.19 of this section. In either case all adverse
impacts must be minimized.

3.17.4. The Director may reguire the applicant tc protect
historic or archaeological properties listed on or eligible for
listing on the National Register of Historic Places through
appropriate mitigation and treatment measures. Appropriate
mitigation and treatment measures may be reguired to be taken
after permit issuance provided that the required measures are
completed before the properties are affected by any mining
operatiomn.
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3.18 Endangered Species. When the proposed mining operation

will affect threatened or endangered species of plants or animals
or their critical habitats, the application shall describe
contrcl measures, management techniques, and monitoring methods
to be employed in order to protect or enhance such species and
habitats. Endangered or threatened species are as listed by the
Secretary of Interior under the Endangered Species Act of 1973
{16 U.S.C. 1521 et seq.).

3.19 Effect on Historic Places and Archaeclogical Sites.

Where the proposed surface coal mining operation will adversgely
affect any publicly owned park, any place listed on the national
Register of Historic Places or archaeological sites, the Director
shall transmit to the Federal, State or local agencies with
jurisdiction over the park or historic place the applicable parts
of the permit application, together with a request for the
agency's approval or disapproval of the operation. Consideration
and coordination of the permit review shall be in accordance with
the National Historic Preservation Act of 1966 (16 U.S.C. 470 et
seq.) and the Archaeological Resource Protection Act of 1979 (15
U.8.C. 470 et seq.). The agency shall have thirty (30) days from
receipt of the request within which to respond unless an
additional thirty (30) day extension is requested and granted by
the Director. A permit for such operation shall have joint
approval of all affected agencies. Failure of the agency to
respond to the Director's request within the prescribed time
period shall constitute approval.

3.20 Prime Farmlands. Prior to issuing a permit which
invelves prime farmland, the Director shall consult with the U.S.
Soil Conservation Service. On the basis of this consultation and
other information available to him, the Director shall make a
written finding that:

3.20.a. The approved postmining land use will be cropland;

2.20.b. The permit incorporates the prime farmland
reconstruction plan as a permit condition;

3.20.c. The applicant has the technological capability to
restore the land within a reasonable time period to conditions
capable of producing levels of yield equivalent to or higher than
those of non-mined prime farmland in the surrounding area under
equivalent levels of management; and
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3.20.4d. Mining will be conducted in accordance with prime
farmland performance standards and all other applicable
environmental protection performance standards of the Act and
these regulations.

3.21 Prohibitions and Limitations on Mining. Upon receipt

of a complete application for a surface mining permit, the
Divector shall review the application to determine whether the
surface coal mining operation is limited or prohibited under
Section 22 of the Act including any study rivers or corriders
therecf as established in any official guidelines issued pursuant
to the Wild and Scenic Rivers Act.

3. 21.a. If the Director is unable to determine whether the
proposed operation is located within the boundaries of any of the
lands described in paragraph (1), subsection (4}, Section 22 of
the Act, or closer than the limits provided in paragraph (4),
subsection (d), Section 22 of the Act, the Director shall
transmit a copy of the relevant portions of the permit
application to the appropriate Federal, State or local government
agency for a determination or clarification of the relevant
boundaries or distances. The agency shall make such
determinations within thirty (30) days of receipt of the
Director's request. The Director may extend the response period
by thirty (30) days upon written request.

3.21.Db. When the Director receives any request for
determination of valid existing rights on lands within the area
of jurisdiction of the National Park Service or the U. S. Fish
and Wildlife Service, a notification shall be made to the
appropriate agency, and they shall have thirty (30) days in which
to respend.  The Director may, UpoL written request, extend the
response period by an additional thirty (30) days.

2.21.c. where the proposed operation would include Federal
l1ande within the boundaries of any national forest when the
applicant seeks a determination that mining is permissible under
paragraph (5), subsection (d), Section 22 of the Act, the
applicant shall submit a permit application to the field office
of the Federal Office of Surface Mine Reclamation and Enforcement
with a request that such determinations be made.

3.22 Hydrologic Information.

3.22.a. PHC. Each permit application shall, in additicn
to the requirements of the Act, contain a statement describing
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the probable hydrologic consequences (PHC) of the proposed mining
cperation, with fespect to the hydrologic balance, on both the
permit area and adjacent areas. The statement shall be based on

the permit area and adjacent areas. Sampling and analysis
shall be performed in accordance with methods approved by the
Office of Surface Mining Reclamation and Enforcement. The
longitude, latitude and elevation shall be given for each of the
monitoring sites. Mathematical modeling techniques may be used
to aid in the development of the required information. The PHC
determination shall include findings on: whether adverse impacts
may occur to the hydrologic balance; whether acid-forming or
toxic-forming materials are present that could result in the
contamination of surface or ground-water, and whether the

for domestic, agricultural, industrial, or other legitimate
purpose; and what impact the proposed operation will have on:

3.22.a.1 Sediment yield from the disturbed area;

- 3.22.a.2. Acidity, total suspended and dissolved
solids, and other important water quality parameters;

3.22.a.3. Flooding or stream flow alteration:

3.22.a.4. Ground-water and surface-water availability;
and

3.22.a.5. Other characteristics as required by the
Director.

3.22.b. Base Line Ground Water Information. Fach
application for a permit shall contain:

3.22.b.1. The location, ownership, and use (if any) of
known existing wells, springs, and other groundwater resources

3.22.b.2. Water quality analysis including, at a
minimum, total digssolved solids, alkalinity, acidity, sulfates,
specific conductance, PH, total iron and total manganese.

58



Title 38
CSR 2
Secticn 3

Correlation data from other monitoring sites within the general
area of the proposed mining operations may be accepted; provided,
that a limited number of validation samples from the permit area
may be required; provided further, that in areas where prior
mining experience has shown acid production to be a possibility,
or in acid producing seams in areas with no prior mining history,
site specific water sampling and analysis data shall be required;

3.22.b.3. For significant aguifers, groundwater
quantity descriptions including discharge rates or usage and
depth to water under seasonal conditions in each water-bearing
stratum above the coal seam and each potentially impacted stratum
below the coal seam. Where deemed appropriate and feasible by
the Director the operator may calculate water usage for water
status discharge determinations; and

3.22.b.4. If the determination of the probable
hydrologic consequences (PHC) indicates that a currently used or
significant groundwater resources is likely to be contaminated,
diminished, or interrupted, additicnal information shall be
provided as necessary to fully evaluate such probable hydrologic
consequences as water availability and suitability for both the
premining and postmining land use in order to plan remedial and
reclamation activities such as alternative water sources.

3.22.c. Base Line Surface Water Information. Each
application for a permit shall contain:

3.22.c.1. The name, location, ownership, and
description of all surface water bodies on the permit area and
adjacent areas;

3.22.c.2. Water gquality descriptions including
information on total suspended solids, total dissolved solids,
specific conductance, pH, acidity, alkalinity, sulfates, total
iron and total manganese sufficient to demonstrate seasonal
variations; provided, that correlation data from other monitoring
which does not include cne or more of the above parameters may be
accepted; provided further, that a limited number of validation
samples may be required. In areas where prior mining experience
has shown acid production to be a possibility, or in acid
producing seams in areas with no prior mining history, site
specific water sampling and analysis data shall be required;

3.22.¢.3. Water gquantity descriptions including
information on seasonal flow rates, variation, and usage; and
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3.22.c.4. If the determination of the probable
hydrologic consequences (PHC) indicates that a currently used or
significant surface water resource (including all lightly
buffered streams) is likely to be contaminated, diminished, or
interrupted, additiocnal information shall be provided on the
flood flows, base flows, and other characteristics or information
as necessary to fully evaluate such probable hydrologic
consequences as water availability and suitability for both the
premining and postmining land use in order to plan remedial and
reclamation activities such as alternative water sources.

3.22.4. The applicant shall submit with the application
all available data and analysis described in paragraphs b. and c.
of this subsection for use in pbreparing the cumulative hydrologic
impact assessment (CHIA).

3.22.e. The Director shall perform a separate CHIA for the
cumulative impact area of each permit application. This
evaluation shall be sufficient to determine whether the proposed
operation has been designed to prevent material damage to the
hydroleogic balance outside the permit area.

3.22.f. Each permit application shall contain a hydrologic
reclamation plan. The plan shall be specific to the local
hydrologic conditions. It shall contain in the form of maps and
descriptions the steps to be taken during mining and reclamation
through bond release to minimize disturbances to the hydroleogic
balance within the permit and adjacent areas; to prevent material
-damage outside the permit area; to meet applicable Federal and
State water quality laws and regulations; and to protect the
rights of present water users. The plan shall include the
measures to be taken to:

3.22.£.1. Avoid acid or toxic drainage;
3.22.f.2. Prevent, to the extent possible using the
best technology currently available, additional contributions of

suspended solids to streamflow;

3.22.f.3. Provide water treatment facilities when
needed; '

3.22.f.4. Control drainage;
3.22.f.5. Restore, protect, or replace water supply of

present water users in accordance with Section 24 of the Act.
The plan shall specifically address the potential adverse
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hydrologic consequences identified in the PHC determination and
shall include preventive and remedial measures; and

3.22.f.6. Restore approximate premining recharge
capacity provided that underground mining operations are exempt
from this requirement.

3.22.9. Each application for a permit shall contain a
surface water monitoring plans based on the PHC determination and
base line hydrologic and geologic information. These plans shall
identify monitoring site locaticons, quantity and quality
parameters, sampling frequency, and describe how the data will be
used to determine the impact of the operation on the hydreologic
balance both on the permit area and adjacent areas. Monitoring
sites shall be located in the surface water bodiles such as
streams, lakes, and impoundments that are potentially impacted or
into which water will be discharged at both upstream and
downstream locations from the discharge. Monitoring parameters
shall include but are not limited to total dissolved solids or
specific conductance corrected at 25°C, total suspended solids,
flow measurements, pH, acidity, alkalinity, total iron and total
manganese. The selection of these parameters must be based on
current and approved postmining land uses and all hydrologic
balance protection objectives.

3.22.h. Each application for a permit shall contain a
ground water monitoring plan for all significant groundwater
resources provided that monitoring shall not be required if the
applicant can demonstrate that the aquifer is not one which
significantly ensures the hydrologic balance within the
cumulative impact area as provided in paragraph c., subsection
14 .7 of these regulations. The decision of need will be based on
the PHC determination and base line hydrologic and geologic
information gathered both on and off the mine site. These plans
ghall identify monitoring site locations (latitude, longitude,
and ground level elevations), guantity and guality parameters to
be monitored, sampling frequency and duration, and describe how
the data will be used to determine the impact of the operaticn on
the hydrologic balance both on and off the mine site. Monitering
parameters shall include, but are not limited to, total dissolved
solids or specific conductance corxrrected at 25°C, pH, acidity,
alkalinity, total iron, total manganese, and water levels or
discharge rates. The selection of these parameters must be based
on current and approved postmining land uses and all hydrologic
balance protection objectives.
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3.22.1, If the PHC indicates that adverse impact may occur
to the hydrologic balance or that acid forming or toxic forming
material is present that may result in contamination of surface
or groundwater supplies, then additional information supplemental
to that required in paragraphs b. and ¢. of this subsection shall
be provided to evaluate such probable hydrologic consequences and
to plan remedial and reclamation activities.

3.23 Geology. Each application for a permit shall contain
the following geologic and related information:

3.23.a. Geologic cross sections, maps or plans of the
proposed permit area and adjacent areas, prepared by or under the
direction of and certified by a person approved by the Director.
When required by the Director, test borings or core samplings
shall be analyzed to determine the following information:

3.23.a.1. The locations (latitude and longitude) and
elevations of all bore holes;

3.23.a.2. The nature and depth of the various strata or
overburden including geologic formation names and/or geologic
members ;

3.23.a.3. The elevation location of subsurface water,
1f encountered, and its quality;

3.23.a.4. The nature and thickness of any coal or rider
seams above the seam to be mined;

3.23.a.5. The nature of the stratum immediately beneath
the coal seam to be mined;

3.23.a.6. All mineral crop lines and the strike and dip
of the coal to be mined, within the area of land to be affected;

3.23.a.7. Existing or previous surface mining limits;
and

3.23.a.8. The location and extent of known workings of
any underground mines, including mine openings to the surface.

3.23.b. Information concerning the areal and structural
geology of both the proposed permit and adjacent areas, down to
the deeper of either the stratum immediately below the lowest
coal seam to be mined or any aquifer which may be adversely
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impacted below the lowest coal seam to be mined. Areal geology
may include information such as mapped outcrop locations shown on
a 7 1/2 minute United State Geological Survey (U.S.G.S.)
topographic map, aerial photographs, and published geolcgic
reports for the area of concern. Structural geoclogy may include
mapped lineament traces from aerial photography or topographic
maps and any published structural geologic reports for the area
of concern;

3.23.c. Areal and vertical distribution of agquifers with
seasonal differences in head and the name(s) of the stratum (or
atrata) in which the water is found;

3.23.d. Location and depth of all oil and gas wells within
the proposed permit area for both surface and underground mines;

3.23.e. For underground mining operations, indicate
whether or not there will be a gravity discharge; and

3.23.L. A statement of the result of test borings or core
samples from the permit and adjacent areas including:

3.23.f.1. The results of test borings including the
lithologic logs of the drill holes displaying the physical
properties and thickness of each stratum encountered which the
applicant has made at the area to be covered by the permit, or
other equivalent information and data in a form satisfactory to
the Director including the structural geoclogy, thickness of the
coal seam to be mined, location of subsurface water, if
encountered, and an analysis of the chemical and physical
properties, including but not limited to the sulfur content of
any coal seam, the chemical analysis of potentially acid or
toxic-forming sections of the overburden, and the chemical
analysis of the stratum lying immediately underneath the coal to
be mined: Provided, that information which pertains only to the
analysis of the chemical and physical properties of the coal,
except information regarding such mineral or elemental contents
which are potentially toxic in the environment, ghall be kept
confidential and not a matter of public record;

3.23.f.2. Premining overburden sampling and analysis or
previous experience and correlation data, shall be made a part of
each permit application for all acid-producing seams. Overburden
sampling and analysis is to be performed in accordance with
standard procedures set forth in Environmental Protection Agency
Manual Nc. 600/2-78-054 (Field and Laboratory Methods Applicable
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Lo Overburdens and Minesoils) or other methods approved by the
Director;

3.23.f.3. For standard room and pillar mining
operations, the thickness and engineering properties of clays or
soft rock such as clay shale, if any, 1in the stratum immediately
above and below each coal seam to be mined;

3.23.f.4. Cross secticnal or areal maps illustrating
faults, crop lines, dip/strike, synclines, anticlines and other
known geclogic structural features which have a bearing on the
extraction of the coal and/or the hydrologic regime. The maps
shall be accompanied by a detailed description of the illustrated
data including a brief description of the degree of fracturing
and weathering noted during the exploration drilling if it is
believed to have a potential influence on the extraction of the
coal and/or the hydrologic regime;

3.23.f£.5. An explanation of the anticipated potential
impacts of the proposed mining operation on the hydrclogy and
geology of the area; and

3.23.f£.6. An applicant may be granted a waiver for the
requirements of parts 1. and 3. of this bParagraph only after the
Director finds in writing that the collection and analysis of
such data is unnecessary because other equivalent information
exists and is available to the Director; provided, that in areas
where mining history has shown acid production to be a
possibility, or in acid producing seams in areas with no prior
mining history, site specific overburden sampling and analysis
data shall be required.

3.24 Protection of Adjacent Operations. Surface mining

activities shall be designed to protect disturbed surface areas,
including spoil disposal sites, so as not to endanger any present
or future operations of either surface or underground mining
activities.

3.25 Transfer, Assignment or Sale of Permit Rights and
Obtaining Approval; Sale, Conveyance or Assumption of Control or
Ownership of an Operation.

3.25.a. The Director may grant written approval of the
transfer, assignment or sale of a permit under the following
terms and conditions:
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3.25.a.1. The applicant shall affirmatively demonstrate
to the Director that a bond in the full amount of that required
for the permit will be kept in full force and effect before,
during, and after the transfer, assignment, or sale.

~3.25.a.2. The application for transfer, assignment, or
sale, shall set forth on forms prescribed by the Director, the
information required in paragraphs 1. through 6., subsection a.,
Section 9; and paragraph 9. subsection a. of Section 9,
subsections d. and f. of Section 9; paragraph 10., subsection a.
of Section 10; and paragraph 5. subsection b. of Section 18 of
the Act and paragraphs a., b., c., 4., i., j., and k. of
subsection 3.1 of these regulations.

3.25.a.3. The applicant for transfer, assignment or
sale of a permit shall, upen filing of the application with the
Director, give notice of the filing in a newspaper of general
circulation in the locality of the operation. The notice shall
be in the form of a legal advertisement containing informaticn as
set forth on forme provided by the Director, the name and address
of the original permittee and the permit number and shall provide
for a thirty {30} day comment period. Any person whose interests
are or may be adversely affected, may submit written comments to
the Director within thirty (30) days of the date of publication.

3.25.a.4. Approval of the application for transfer,
assignment, or sale of a permit may be granted upon a written
finding by the Director that the applicant is eligible to receive
a permit in accordance with paragraphs b., c. and 4.7. of
subgsection 3.32 of these regulations, has submitted a performance
bond or other guarantee or will be covered by the bond of the
original permittee, and will conduct mining operations in
accordance with the purposes and intent of the Act, these rules
and regulations, and the terms and conditions of the permit.
Such findings will be based on informaticn set forth in the
application for transfer, assignment, or sale and any other
information made available to the Director. Such approval may be
granted in advance of the close of the public comment period
Provided; That where information is made available to The
Director as a result of public comment that would preclude
approval, such approval shall be immediately withdrawn.

3.25.a.5. The Director shall notify the permittee, the
successor, all commentors, and the Charleston field office of the
Office of Surface Mining Reclamation and Enforcement of his
findings.
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3.25.a.6. The successor shall immediately notify the
Director upon consummation of the transfer, assignment, or sale.

3.25.a.7. Each application for a transfer, assignment
or sale of a permit shall contain a sworn statement as follows:-
"The information contained in this application is true and
correct to the best of my knowledge and belief." Such statement
shall be signed by an accountable official of the applicant and
shall be notarized.

3.25.h, Any person who, through whatever means, assumes
ownership or control directly or indirectly of a surface mining
and reclamation operation shall become responsible for the
correction of all cutstanding unabated violations. The payment
of all delinquent civil penalties and unpaid reclamation fees for

3.25.c. A permittee who wishes to assign the mining
operation through an agreement, contract, job contract, etc., to
another person, but retain the permit must:

3.25.c.1. request prior written approval of such
assignment on forms prescribed by the Director. Under this
arrangement the permittee remains subject to all provisions of
the Act, these rules and regulations, and the terms and
conditions of the permit;

3.25.¢.2. Advertise the application pursuant to
subparagraph 3., paragraph a. this subsection; and

3.25.c.3. Provide, with respect to the assignee, the
ownership and control information required by paragraphs a., b.,
¢., d., i., j., and k. of subsection 3.1 of these regulations.

3.25.4d. Each assignee who will function as an operator
Pursuant to the provisions of paragraph c. of this subsection,
shall be subject to the eligibility requirements of paragraphs c.
and d. of subsection 3.32 of these regulations.

3.25.e. The sale or other conveyance of a surface coal
mining and reclamation operation which has outstanding
violation(s), outstanding civil penalties, or reclamation fees,
or the sale or other conveyance of any interest in any entity
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with outstanding violations, penalties, or fees, or the sale or
conveyance of an entity which owns or controls an entity, or is
owned or controlled by an entity which owns or controls a surface
coal mining and reclamation operation with an outstanding
violation, penalties or fees shall not in any way affect the
application of the permit block sanction set forth in these
regulations.

3.26 Ownership and Control Changes.

3.26.a. All changes including name changes, replacements
and additions to the ownership and control data relating teo a
permittee or assignee who will function as an operator pursuant
to the provisions of paragraph c. of subsection 3.25 of this rule
shall be reported to the Director. In the case of immediate
owners and controllers of the permittee or the operator and/or
name change, the change must be reported within thirty (30) days
of the change. In all other cases, the change must be reported
within one hundred twenty (120) days of the change. The Director
will approve the appropriate permit modifications in the
following situations:

3.26.a.1. If the notification is made within the
prescribed periods;

3.26.a.2. The notification is made on forms prescribed
for this purpose;

3.26.a.3. The change is not a Transfer, Assignment, or
Sale of Rights as defined in subgection 2.128 of these rules;

3.26.a.4. The information regquired by paragraphs c.,
4., i., 3., and k. of subsection 3.1 of these rules is supplied
relating to all newly identified owners and controllers;

3.26.a.5. Any newly-identified owner or contrcller is
not prohibited from being issued a surface coal mining and
reclamation permit. In the event that a newly-identified owner
or controller is prohibited from being issued a surface coal
mining and reclamation permit, the Director shall,
notwithstanding the fact that the person became an owner or
controller subsequent to the issuance of any affected permit,
declare all affected permits to be improvidently issued and take
action pursuant to paragraphs c., d. and e., subgection 3.34 of
this Section; and
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3.26.a.6. In the event that a permittee or operator has
incurred no changes in its ownership and control information and
therefore has not been obligated to file a report within any
consecutive twelve-month period, that permittee or operator is
required to notify the Director in writing that no changes to the
information required by paragraphs b., c., d., and i. of
subsection 3.1 of this rule have occurred.

3.26.b. The applicant has the burden of proving that any
change in ownership or control is not a Transfer, Assignment, or
Sale of Rights as defined in subsection 2.128 of these rules.

3.26.c. The change may reguire public notice.

3.27 Permit Renewals and Permit Extensions.

All active surface mining operations shall be subject
to the renewal requirements and provisions for issuance of a
renewal discussed in Section 19 of the Act - Provided, That the
Director shall waive the requirements for renewal if the
permittee certifies in writing that all coal extraction is
completed, that all backfilling and regrading will be completed
and reclamation activities are ongoing.

Those operations which have been granted inactive status in
accordance with subsection 14.11 of this rule shall also be
subject to the renewal requirements of Section 19 of the Act.

Applications for renewal shall be filed on forms provided by
the Director and shall contain at a minimum the fellowing
information:

3.27.a.1. The name and address of the permittee,
location of the permit area including the county, the magisterial
district, the nearest post office and the permit number;

3.27.a.2. A statement that the terms and conditions of
the preplan are being satisfactorily met;

3.27.a.3. A statement that the cperation is in
compliance with the applicable environmental protection standards
of the Act and these rules and regulations;

3.27.a.4. A statement that the bond and insurance
policy for the operation will continue in effect;
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3.27.a.5. A progress map of an approved size and scale
as the proposal maps for all operations except those cperations
which have obtained a bond release or those cperations with no
disturbance and which have not started into operation;

~ 3.27.a.6. Each application for a permit renewal shall
contain a sworn statement as follows: "The information contained
in this application is true and correct to the best of my
knowledge and belief." Such statement shall be signed by an
accountable official of the applicant and shall be notarized; and

3.27.a.7. A copy cf the propcsed newspaper
advertisement in accordance with subsection (a) Section 20 of the
act and subsection 3.2 of these regulations.

3.27.b. Each application for renewal of a permit shall be
administratively complete prior to public notice. The Director
shall notify the appropriate agencies of the application for
renewal as required in subsection (a) of Section 20 of the Act.

3.27.c. any person having an interest which is or may be
adversely affected by the decision on the application, or an
officer or a head of a Federal, State, or local governument
agency, may request in writing that the Director hold an informal
conference on the application for a permit renewal.

3.27.c.1. The request shall:

3.27.c¢.1.A. Briefly summarize the issues to be
raised by the reguestor at the conference;

3.27.c.1.B. State whether the requestor desires
to have the conference conducted in the locality of the proposed
operation; and

3.27.c.1.C. Be filed with the Director no later
+han thirty (30) days after the last publication of the newspaper
sdvertisement required under subparagraph 7. of paragraph a. ot
this subsection.

3.27.c.2. Except as provided in paragraph 3 of this
subsection, if any informal conference is requested the Director
chall hold an informal conference within a reasonable time
following the receipt of the request. The informal conference
shall be conducted as follows:
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3.27.¢c.2.A. If requested, it shall be held in
the locality of the proposed surface mining and reclamation
operation.

3.27.c.2.B. The date, time, and location of the
informal conference shall be sent to the applicant and other
parties to the conference and advertised by the Director in a
newspaper of general circulation in the locality of the proposed
surface mining and reclamation operation at least two (2) weeks
before the scheduled conference.

3.27.¢c.2.C. If requested in writing by a
conference requestor at a reasonable time before the conference,
the Director may arrange with the applicant to grant parties to
the conference access to the proposed permit area and, to the
extent that the applicant has the right to grant access to it, to
the adjacent area prior to the established date of the conference
for the purpose of gathering information relevant to the
conference. -

3.27.¢.2.D. The conference shall be conducted
by the Director, who may accept oral or written statements and
any other relevant information from any party to the conference.
An electronic or stencgraphic record shall be made of the
conference, unless waived by all the parties. The record ghall
be maintained and shall be accessible to the parties of the
conference until final release of the applicant's bond or other
equivalent guarantee.

3.27.c.3. If all parties requesting the informal
conference withdraw their request before the conference is held,
the informal conference may be cancelled.

3.27.4d. A time extension of sixty (60) days may be granted
by the Director for permit renewal which has been submitted but
is logistically impractical to process before the expiration
date.

3.27.e. Extensions of time for a permit as provided in
subsection 3, Section 8 of the Act shall be specifically set forth
in a written approval and made part of the permit. Such
extension shall be made public by the Director.

3.27.fF. Extensions of the initial permit term in excess of
five (5) years as provided in subsection (1) of Section 8 of the
Act may be granted upon written reguest by the applicant. Such
request shall be accompanied by a written verification. Any
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permit extensicn which is approved under this paragraph shall be
reviewed by the Director at its mid-term or every five (5) years,
whichever is more frequent.

3.28 Permit Revisions.

3.28.a. Each request for a permit revision will be
submitted on forms prescribed by the Director which shall be
signed by the accountable official of the applicant and shall be
notarized.

3.28.b. Each application for a permit revision shall be
subject to review and approval by the Director. Each application
shall be reviewed by the Director to determine if an updated
probable hydrologic consequences determination or cumulative
hydrologic impact assessment is required. The Director shall
make a determination, on the basis of information provided in the
permit revision application, whether or not the revision is of a
significant or non-significant nature. The following criteria
ghall provide guidance for making such a determination.

3.28.b.1. Where the permit revision constitutes a
significant departure from the terms and conditions of the
existing permit which may result in a significant impact in any
of the following areas, it shall be deemed to be a significant
revision and be subject to the public notice requirements of
paragraphs a. and b. of subsection 3.2 of these regulations:

3.28.b.1.A. The health, safety, or welfare of
the public;

3.28.b.1.B. The hydrologic balance in the area
of operation; |

3.28.b.1.C. The postmining land use;

3.28.b.1.D. Areas prohibited from mining

pursuant to the provisions of subsection {d) Section 22 of the
Act; and

3.28.b.1.E. An individual's legal right to
receive notice, as prescribed by the provisions of these rules
and regulations.

3.28.b.2. Where the permit revision constitutes only an
insignificant departure from the terms and conditions of the
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approved permit, it shall be deemed to be a non-significant
revision requiring nco public notice.

3.28.c. The Director may require reasocnable revisions to
surface mining permits or prospecting approvals where such
revisions are necessary to assure compliance with the Act and
these regulations; provided, that the Director shall notify the
permittee that such revisions are necessary and shall provide a
reascnable time for compliance.

3.29 Incidental Boundary Revisions (IBRs).

3.29.a. Incidental Boundary Revisions (IBRs} shall be
limited to minoxr shifts or extensions of the permit boundary into
non-coal areas or areas where any coal extraction is incidental
to or cf only secondary consideration to the intended purpose of
the IBR. IBRs shall also include the deleticn of bonded acreage
which is overbonded by another valid permit and for which full
liability is assumed in writing by the successive permittee.
Incidental Boundary Revisions shall not be granted for any
prospecting operations, or to abate a viclation where
encroachment beyond the permit boundary is involved, unlesgs an
equal amount of acreage covered under the IBR for encroachment is
deleted from the permitted area and transferred teo the
encroachment area.

3.29.b. General. Applications for IBRs shall be as
follows:

3.29.b.1. The application shall be filed on forms
provided by the Director.

3.29.b.2. For purposes of surface miriing operatiocns,
the maximum total acreage to be permitted under one or more
IBR(s) shall not exceed twenty (20) percent of the original
permitted acreage or a maximum of fifty (50) acres, whichever is
legs, throughout the life of the permit. Acreage limitation for
IBR{s) on underground mining operations shall be limited to one
hundred fifty (150} percent of the original permitted acreage or
a maximum of fifty (50) acres, whichever is less, throughout the
life of the permit; Provided, That the Director may grant a
walver specifying larger acre limits where the applicant
demonstrates that the nature and complexity of the operation
clearly requires more than fifty (50) acres for additional
facilities to include but not be limited to site development, air
shafts, fan ways, vent holes, roads, staging areas, etc.
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3.29.b.3. The application shall be accompanied by
adequate bond.

3.29.b.4. The application shall be accompanied by a map
showing the areas covered by the IBR.

3.29.b.5. The application shall be accompanied by a
reclamation plan for the area of the IBR which is consistent with
the existing reclamation plan.

3.29.b.6. The application shall be subject to review
and approval by the Director.

3.29.c. An IBR may not be implemented by any operator
until written approval of the Director has been granted.

3.256.4. The Director shall make the following findings
prior to approval of an IBR:

3.29.d.1. The IBR does not constitute a change in the
postmining land use.

3.29.4.2. The IBR will only involve lands for which the
approved PHC is applicable.

3.29.d4.3. The IBR does not constitute a change in the
method of mining.

3.29.d.4. The IBR will not result in adverse
environmental impacts of a larger scope or different nature from
those described in the approved permit.

3.29.d.5. IBR will facilitate the orderly and
continuous conduct of mining and reclamation operations.

3.29.d.6. Except for underground operations, an area
permitted under an IBR must be contiguous to the original
permitted area.

3.29.e. Upon review of an application for an Incidental
Boundary Revision, the Director may require an advertisement to
be published which provides for a ten (10} day public comment
period. The advertisement shall contain such information as set
forth on a form prescribed by the Director.
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3.30 Variance.

3.30.a. Approximate Original Centour. Aall permitsg
approved with variances from approximate original contour shall
be reviewed by the Director two and one-half (2 1/2) years after
issuance to determine whether or not the operation is proceeding
in accordance with the terms of the variance.

3.30.b. Contemporaneous Reclamation. The Director may
grant a request for variance from contemporaneous reclamation in
accordance with paragraph (16), subsection (b), Section 13 of the
Act, if such request is made a part of the surface mining permit
application or a subsequent revision to a permit, and if the area
reserved for the underground mining operation is permitted under
a separate permit. If the underground mining operation is not
activated within three (3) years of the date of issuance of the
permit, the permit shall terminate, unlessg extended as provided
for in subsection (3), Section 8 of the Act. Upon termination of
the permit, the mine site shall be reclaimed in accordance with
the Act, these regulations, and the reclamation plan approved in
the permit.

3.30.c. Any person desiring a variance under paragraph b.
of this subsection shall file with the Director complete
applications for both the surface mining activities and
underground mining activities which are to be combined. The
reclamation and operation plans for these permits shall contain
appropriate narratives, maps, and plans which:

3.30.c.1. Show why the proposed underground mining
activities are necessary or desirable to assure maximum practical
recovery of the coal;

3.30.c.2. Show how multiple future disturbances of
surface lands or watexrs will be avoided;

3.30.c.3. Identify the specific surface areas for which
a variance is sought and the sections of the Act or these
regulations from which a variance is being sought;

3.30.c.4. Show how the activities will comply with
subsections 3.24 and 14.13 of these regulations;

3.30.c.5. Show why the variance sought is necessary for
the implementation of the proposed underground mining activities;
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3.30.c.6. Provide an assessment of the adverse
environmental consequences ancé damages, if any, that will result
if the reclamation of surface mining activities is delayed; and

3.30.c.7. Show how offsite storage of spoil will be
conducted to comply with the requirements of the Act and
subsection 14.14 cf these regulations.

2.30.4. Issuance of Permit. A permit incorporating a
variance granted under paragraph b. of this subsection may be
issued by the Director if it is first determined, in writing,
upon the basis of a complete applicaticn filed in accordance with
this subsection, that:

3.30.4.1. The applicant has presented, as part of the
permit application, specific, feasible plans for the proposed
underground mining activities;

3.30.d4.2. The proposed underground mining activities
are necessary or desirable to assure maximum practical recovery
of the mineral resources and will avoid multiple future
disturbances of surface land or waters;

3.30.4.3. The applicant has satisfactorily demonstrated
that the applications for the surface mining activities and
underground mining activities conform to the requirements of the
Act and these regulations and that all other permits necessary
for the underground mining activities have been issued by the
appropriate authority;

3.30.d.4. The surface area of surface mining activities
proposed for the variance has been shown by the applicant to be
necessary for implementing the proposed underground mining
activities;

3.30.d.5. No substantial adverse environmental damage,
either onsite or offsite, will result from the delay in
completion of reclamation;

3.30.d.6. The operations will, insofar as a variance is
authorized, be conducted in compliance with the requirements of
subsections 3.24 and 14.13 of these regulations;

3.30.d.7. Provisions for offsite storage of spoil will
comply with the requirements of the Act and subsection 14.14 of
these regulations;
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3.30.d.9. The permit for the surface mining activities
contains specific conditions:

3.30.d4.9.A. Delineating the particular surface
areas for which a variance is authorized;

3.30.4.9.B. Identifying the applicable
provisions of the Act and these regulations; and

3.30.d.9.C. Providing a detailed schedule for
compliance with the provisions of this subsection.

3.30.e. Variances granted under Paragraph b. of this
subsection shall be reviewed by the Director no later than three
(3) years from the dates of issuance of the permit and any permit
renewals.

3.31 Pederal, State, County, Municipal, or Other Local
Government-Financed Highway or Other Construction Exemption.

3.31.a. To qualify as a Federal, State, County, Municipal
or other local government-financed highway or other construction
project, the construction must be funded fifty percent (50%) or

granted, the person doing the construction must, have on site
available for inspection, the following:

3.31.a.1. Descriptions of the project to include, but
not be limited to, the exact location of the limits of all of the
area to be affected by the construction; and

3.31.a.2. Authorization from the agency or agencies
providing the funding and, if different, the agency or agencies
responsible for the construction, giving permission to proceed

3.31.b. The extraction of coal shall be limited to areas
within the highway right—of—way Or within the boundaries of the
area directly affecteqd by other construction activities,
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3.32 Findings - Permit Issuance.

3.32.a. The Director shall review an application for a
permit, a permit revision, or a permit renewal, written comments
and objections submitted relative to the application, recocrds of
any informal conference or hearing held relative to the
application, and issue a written decision either granting,
requiring modification of, or denying the application. If an
informal conference is held, the decision shall be made within
thirty (30) days of the close of the conference, unless a later
time is necessary to provide an opportunity for an appeal. The
applicant for a permit or revision of a permit shall have the
burden of establishing that his application is in compliance with
all the requirements of the Act and these recgulations.

3.32.b. Based on the information provided by applicants
for surface mining permits pursuant to paragraphs a., b., <., 4.,
i., j., and k. of subsection 3.1 of these regulations and any

other reasonably available information, the Director will compile
and maintain an accurate and up-to-date computerized listing of
all persons who own or control surface mining operations with
cutstanding unabated cessation orders, delinquent civil
penalties, delinquent reclamation fees, and bond forfeitures of
record in the State since May 3, 1978. The listing will include,
to the extent reasonably possible, all owners and controllers of
the violator(s), described in paragraph c. of subsection 3.1 of
these regulations. The Director will make reascnable efforts to
determine the owners and controllers of the permittee, the
operator if different from the permittee, and the lessor or
mineral owner, where a contract mining situation exists. The
procedures and listings described in this paragraph do not apply
to notices of violations and are subject to rights of rebuttable
presumption. The Director is not obligated to use this
information to conduct a systematic review of all existing
permits for the purpose of identifying and subsequently
suspending those, if any, which may have been improvidently
issued.

The Director will systematically prioritize the data
collection and data compilation effort required by this paragraph
on the ownership and contrcl of vicolators in the following order:
bond forfeitures, ocutstanding unabated cessation orders,
delinquent civil penalties, and delinqguent reclamation fees.

To accomplish this objective, the Director will utilize the
data in the Federal Applicant Violator System, the Surface Mining

77



Title 38
CSR 2
Section 2

Information System, the Mine Safety and Health Administration
R.31 Data Base, and the Energy Information Administration Data
Base together with such other information as may be readily
available. 1In addition, the Director will make reasonable
efforts to identify and include the Mine Safety and Health
Administration identification number for sites on the violation
listing.

The Director will, using the computerized data bases, review
pricr to permit issuance all applications received after the
effective date of these regulations and make all reasocnable
efforts to determine at a minimum in each case whether
outstanding violations (except for notices of violations),
unabated cessation orders, delinguent civil penalties, and/or
bond forfeitures exist on the part of the applicant, the owners
or controllers of the operator, and the lessor and entities
controlled by the lessor, (if the lessor retains rights to the
coal after extraction) and, if so, withhold approval of the
application until all violations are abated or ctherwise resolved
in accordance with the requirements of the Act and these
regulations.

Where the information in the subject data bases is
incomplete and where the information is not available or has not
been made available to the Director prior to issuance of the
permit, the Director shall not be held in violation of any of the
requirements of the Act and these regulations. However, where it
is later determined that permits were improvidently issued as a
result of inadequate information in the subject data bases or
other sources available at the time the permit is issued, the
Director shall initiate the procedures set forth in subsection
3.34 of this section.

3.32.c. Based on reasonably available information
concerning Federal and State failure-to-abate cessation orders,
unabated Federal and State imminent harm cessation orders,
delinguent civil penalties, bond forfeitures where violations
upon which the forfeitures were based have not been corrected,
delinquent abandoned mine reclamation fees, and unabated
violations of Federal and State laws, rules and regulations
pertaining tc air or water environmental protection incurred in
connection with any surface mining operation, the Director shall
not issue the permit if any surface mining and reclamation
operations owned or controlled by either the applicant or by any
person who owns or controls the applicant is currently in
viclation of the Act or any other law, rule or regulation
referred to in this paragraph. In the absence of a failure-to-
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abate cessation order, the Director may presume that a notice of
violation has been or is being corrected to the satisfaction of
the agency with jurisdiction over the violation, except where
evidence to the contrary is set forth in the permit application,
or where the notice of violation is issued for nonpayment cf
abandoned mine reclamation fees or civil penalties. If a current
vielation exists, the Director shall require the applicant or
person who owns or controls the applicant, before the issuance of
the permit, to either:

3.32.c.1. Submit proof that the current violation has
been or is in the process of being corrected to the satisfaction
of the agency that has jurisdiction over the violation; or

3.32.¢.2. Establish that the applicant or any perscn
owned or controlled by either the applicant or any person who
owns or controls the applicant, has filed and is presently
pursuing, in good faith, a direct administrative or judicial
appeal to contest the validity of the current violation. If the
initial judicial review authority either denies a stay applied
for in the appeal or affirms the viclation, then the applicant
shall within thirty (30) days submit the proof required under
subparagraph 1. of this paragraph.

3.32.¢.3. Any permit that is issued on the basis of
proof submitted under subparagraph 1. of this paragraph that a
violation is in the process of being corrected, or pending the
outcome of an appeal described in subparagraph 2. c¢f this
paragraph, shall be conditionally issued.

3.32.¢.4. If the Director makes a finding that the
applicant, or any person who owns or controls the applicant, or
the operator specified in the application, controis or has
controlled surface coal mining and reclamation cperations with a
demonstrated pattern of willful violations of the Act and these
regulations of such nature and duration and with such resulting
irreparable damage to the environment as to indicate an intent
not to comply with the Act, or these regulations, the permit
shall not be granted. Before such a finding becomes final, the
applicant or operator shall be afforded an opportunity for an
adjudicatory hearing.

3.32.d. No permit application or application for a
significant revision of a permit shall be approved unless the
application affirmatively demonstrates and the Director finds, in
writing, on the basis of information set forth in the application
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or from information otherwise available that is documented in the
approval, the following:

3.32.d.1. The application is complete and accurate and
the applicant has complied with all requirements of the Act and
these regulations.

3.32.d.2. The applicant has demonstrated that
reclamation as required by the Act and these regulations can be
accomplished under the reclamation plan contained in the permit
application.

3.32.d.3. The proposed permit area is:

3.32.4.3.A. Not withir an area under study or
administrative proceedings under a petition filed, to have an
area designated as unsuitable for surface ccal mining operations,
unless the applicant demonstrates that before January 4, 1977, he
had made substantial legal and financial commitments in relation
to the operation covered by the permit application; or

3.32.4.3.B. Not within an area designated as
unsuitable for mining and subject to the prohibitions or
limitations of subsection (d), Section 22, of the Act.

3.32.d.4. Where the private mineral estate to be mined
has been severed from the private surface estate, an applicant
shall also submit:

3.32.d.4.A. A copy of the written consent of
the surface owner for the extraction of coal by surface mining
methods;

3.32.4.4.B, A copy of the conveyance that
expressly grants or reserves the right to extract coal by surface
mining methods; or

3.32.d.4.cC. If the conveyance does not
expressly grant the right to extract the coal by surface mining
methods, documentation that under State law, the applicant has
the legal authority to extract the ccal by those methods.

3.32.d.5. The Director has made an assessment of the
brobable cumulative impacts of all anticipated coal mining on the
hydrologic balance in the cumulative impact area and has
determined that the proposed operation has been designed to
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prevent material damage to the hydrologic balance outside the
permit area.

2.32.d.6. The applicant has demonstrated that any
existing structure will comply with subsection 3.8 and Section 14
of these regulations.

3.32.d4.7. The applicant has paid all reclamation fees
from previous and existing operations.

3.32.d4.8. The applicant has satisfied the applicable
requirements for experimental practices, steep slope mining,
mountaintop removal mining, variances from approximate original
contour, variances for delay in contemporaneous reclamation,
prime farmland, auger mining, in situ processing, and ccal
preparation plants not located within the permit area of a mine,
when such are proposed in the application.

3.32.d.9. The applicant has, if applicable, satisfied
the requirements for approval of a long-term intensive
agricultural postmining land use.

3.32.4.10. The operation would not affect the
continued existence of endangered or threatened species or result
in destruction or adverse modification of their critical
habitats, as determined under the Endangered Specieg Act of 1973
(16 U.8.C. 1531 et seq.).

3.32.4d.11. The Director has taken into account the
effect of the proposed permitting action on properties listed on
and eligible for listing on the Natiomnal Register of Historic
Places. This finding may be supported in part by inclusion of
appropriate permit conditions or changes in the operation plan
protecting historic resources, or a documented decision that the
Director has determined that no additional protection measures
are necessary.

3.32.d.12. For a proposed remining operation where
the applicant intends to reclaim in accordance with the
requirements of subsection 14.16 of these regulations, the site
of the proposed operation is an area which was previously mined
and prior to August 3, 1977.

3.32.d4.13. The applicant has provided evidence that

liability insurance in accordance with subsection 11.1 of these
regulations is in effect.
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3.32.e. If the application is approved, the Director shall
require that the applicant file a performance bond as provided in
Sections 11 and 12 of the Act and Section 11 of these
regulations.

3.32.f. After an application is approved, but before a
surface mining permit is issued, the Director shall reconsider
his decision to approve the application, based on the compliance
review required by paragraph c. of this subsection in light of
any new information submitted under paragraph n. of subsection
3.1 of these regulations. Permit revisions and permit renewals
are not subject to the provisions of this paragraph.

3.33 Permit Conditions. Each permit issued by the Director shall
be subject to the following conditions:

3.33.a. The permittee shall conduct surface coal mining
and reclamation operations only on those lands that are
specifically designated as the permit area on the maps submitted
with the application and authorized for the term of the permit
and that are subject tc the bond or other equivalent guarantee in
effect pursuant to Section 11 and Section 12 of the Act and
Section 11 of these regulations.

3.33.b. The permittee shall conduct all surface coal
mining and reclamation operations only as described in the
approved application, except to the extent that the Director
otherwise directs in the permit.

3.33.c. The permittee shall comply with the terms and
conditions of the permit, all applicable performance standards of
the Act, and these regulations.

3.33.4. Without adwvance notice, delay, or a search
warrant, upon presentation of appropriate credentials, the
permittee shall allow the Director to:

3.33.d.1. Have the right of entry provided for in
subsection (a), Section 15 of the Act; and

3.33.d.2. Be accompanied by private persons for the
purpose of conducting an inspection in accordance with subsection
18.2 of these regulations when the inspection is in response to
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an alleged violation reported to the Director by the private
person.

3.33.e. The permittee shall take all possible steps to
minimize any adverse impact to the environment or public health
and safety resulting from non-compliance with any term or
condition of the permit, including, but not limited to:

3.33.e.1. Any accelerated or additional monitoring
necessary to determine the nature and extent of non-compliance
and the results of the non-ccmpliance;

3.33.e.2. Immediate implementation of measures
necessary to comply; and

3.33.e.3. Warning, as soon as possible after learning
of such non-compliance, any perscn whoge health and safety is in
imminent danger due to the non-compliance.

3.33.£. Ags applicable, the permittee shall comply with
subsection 3.8 of these regulations and all applicable
performance standards for compliance, modification, or
abandonment of existing structures.

3.33.9g. The operator shall pay all reclamation fees for
coal produced under the permit for sale, transfer or use.

3.33.h. Within thirty (30) days after a cessation order is
issued for operations conducted under the permit, except where a
stay of the cessation order is granted and remains in effect, the
permittee shall either submit to the Director the following
information, current to the date the cessation order was issued,
or notify ‘the Director in writing that there has been no change
since the immediately preceding submittal of such information:

3.33.h.1. Any new information needed to correct or
update the information previously submitted to the Director by
the permittee under paragraph c., subsection 3.1 of these
requlations; or

3.33.h.2. If not previously sgubmitted, the information
required from a permit applicant by paragraph c., subsectiocn 3.1
of these regulations.

3.33.1. The obligations established under the permit, the
Act, and these regulations shall continue regardless of whether
the permit has expired, or has been terminated, suspended, or
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revoked. The bond and liability insurance shall remain in effect
throughout the life of the permit, any renewal therecf, and the
liability period necessary to ensure completion of reclamation.

3.34 Improvidently issued permits: General Procedures.

3.34.a. Where the Director has reason to believe that an
improvidently issued surface coal mining and reclamation permit
exists, he shall review the circumstances under which the permit
was issued. If, using the criteria set forth in paragraph b. of
this subsection, the Director finds that the permit was
improvidently issued, he shall take action in accordance with
paragraph ¢. of this subsection.

3.34.b. A surface coal mining and reclamation permit shall
be determined to have been improvidently issued if under the
viclations review criteria in paragraph b. of subsecticn 3.32 of
this Section at the time the permit was issued:

3.34.b.1. The permit should not have been issued
because of an unabated violation or a delinquent penalty or fee
and the violation, penalty or fee remains unabated or delinquent
and is not the subject of a good faith appeal, or an abatement
plan or payment schedule with which the bermittee or other person
responsible is complying to the satisfaction of the responsible
agency;

3.34.b.2. The permit was issued on the presumption that
a notice of violation was in the process of being corrected to
the satisfaction of the agency with jurisdiction over the
violation, but a cessation order subsequently was issued;

3.34.b.3. The permittee was linked to a violation,
penalty, or fee through cwnership or control, under the violation
review criteria, paragraph b. of subsection 3.32 of this Section
at the time the permit was issued and an ownership or control
link between the permittee and the person responsible for the
violation, penalty, or fee still exists, or when the link was
severed the permittee continues tc be responsible for the
vicolation, penalty, or fee.

3.34.b.4. The permit should not have been approved
because the permittee had a permit revoked or bond forfeited and
has not been reinstated, or the permittee was linked to a permit
revocation or bond forfeiture through ownership or control, at
the time the permit was issued and an ownership or control link
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between the permittee and the person whose permit was revoked or
whose bond was forfeited still exists, or when the link was
severed the permittee continues tc be responsible for the permit
revocation or bond forfeiture.

3.34.c. When the Director finds, under paragraph b. of
this subsection, that because of an unabated violation or a
delinquent penalty or fee, permit revocation or a bond
forfeiture, a permit was improvidently issued, he shall take one
or more of the following remedial measures:

3.34.c.1. Implement, with the cooperation of the
permittee or other person responsible, and the responsible
agency, a plan for abatement of the violation or a schedule for
payment of the penalty or fee;

3.34.c.2. Impose on the permit a condition requiring
that in a reasonable period cf time the permittee or other perscn
responsible abate the vioclation or pay the penalty or fee;

3.34.¢.3. Suspend the permit until the violation is
abated or the penalty or fee is paid; or

3.34.c.4. Rescind the permit in accordance with
paragraph d. of this subsection.

3.34.d When the Director elects to rescind an
improvidently issued permit, he shall serve on the permittee a
notice of proposed suspension and rescission which includes the
reagons for the finding and states that:

3.34.d.1. After a specified pericd of time not to
exceed ninety {(90) days, the permit automatically will become
suspended, and not to exceed ninety (90) days thereafter
rescinded, unless within those periods the permittee submits
proof, and the regulatory authority finds, that:

3.34.4d.1.A. The finding of the Director under
paragraph b. of this subsection was errconeous;

3.34.4.1.B. The permittee or other person
responsible has abated the viclation on which the finding was
based, or paid the penalty or fee, to the satisfaction of the
Director;

3.34.4d.1.C. The violation, penalty or fee is
the subject of a good faith appeal, or of an abatement plan or

85



Title 38
CSR 2
Section 23

payment schedule with which the bermittee or other person
responsible is complying to the satisfaction of the responsible
agency; or

3.34.d.1.D. Since the finding was made, the
permittee has severed any ownership or control link with the
person responsible for, and does not continue to be responsible
for, the violation, penalty, or fee.

3.34.d.1.E. The permittee or other person
responsible for the permit revocation or bond forfeiture has been
reinstated, pursuant to subsection (¢}, Section 18, of the Act.

3.34.e. Cessation of Operations. After permit suspension
Or rescission, the permittee ghall cease all surface mining
cperations under the permit, except for violation abatement and
for reclamation and other environmental protection measures as
required by the Act and these regulations and the terms and
conditions of the permit.

3.34.f. The permittee may file an appeal for
administrative review of the notice in accordance with the

provisions of subsection (e), Section 17 of the Act.

3.34.9. For purposes of this subsection, a permit is
issued when it is originally approved, as well as when a
Lransfer, assignment, or sale of permit rights is approved
pursuant to paragraphs a. or c., subsection 3.25 of thisg rule, or
when a permit is revised pursuant to subsection 3.26 of this
rule.
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38-2-4. Haulageways, Roads or Access Roads.
4.1 Road Classification System.

4.1.a. Each haulageway, road, or access road as defined
in subsection 2.58 of these regulations shall be classified as
either a primary road or an infrequently used access road.

4.1.a.1. A primary road is any road which is:

4.1.a.1.A. Used for trangporting coal or
spoil;

4.1.a.1.B. Frequently used for access or other
purposes for a period in excess of six months; or

4.1.a.1.C. To be retained for an apprcved
postmining land use.

4.1.a.2. An infrequently used access road is any road
not classified as a primary road.

4.2 Plans and Specificatiomns.

4.2.a. Each application for a surface coal mining and
reclamation permit shall contain plans and specificaticns for
each reoad to be constructed, used, or maintained within the
proposed permit area. The plans and specifications shall include
a map, appropriate cross sections, design drawings and
specifications for road widths, gradients, surfacing materials,
cutsg, f£ill embankments, culverts, bridges, drainage ditches, low-
water crossings, and drainage structures. These shall include at
a minimum:

4.2.a.1. A plan view of the rcad drawn to scale

showing:
4.2.a.1.A. The staticon base line;
4.2.a.1.B. Location of culverts;
4.2.a.1.C. Flow directions;
4.2.a.1.D. Location of intermittent or

perennial streams; and
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4.2.a.1.E. Other pertinent data as required by
the Director.

4.2.a.2. A surveyed profile or a profile drawing drawn
to scale developed from a topographic contour map of sufficient
scale and detail to provide the necessary level of accuracy
showing:

4.2.a.2.A. Profile of finished road surfaces;
4.2.a.2.R. Location and size of culverts;
4.2.a.2.C. Station elevations;

4.2.a.2.D. Profile of original ground; and
4.2.a.2.E. Percent grades.

4.2.a.3. A typical cross-section or sections showing:

4.2.a.3.A. Culvert placement;
4.2.a.3.B. Slope of culvert;
4.2.a.3.C. Fill material;

4.2.a.3.D. Original ground;
4.2.a.3.E. Ditches; and

4.2.a.3.F. Sediment control devices.

4.2.a.4. Construction specifications which explain in

detail:

4.2.a.4.A. Excavation;

4.2.a.4.B. Selection and placement of
materials;

4.2.a.4.C. Vegetative protection against
erosion;

4.2.a.4.D. Road surfacing; and

4.2.a.4.E. Drainage and sediment control
measures.
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4.2.a.5. A description of the plans to remove,
reclaim, and abandon each road that would not be retained under
an approved postmining land use, and the schedule for removal,
reclamation, and abandonment .

4.2.a.6. The center line of the proposed haulageways
or access roads shall be visibly marked or delineated by visible
offset markings on the site at one hundred feet (100') intervals
at the time of preinspection. Preexisting haulageways or access
roads ghall be exempt from this regquirement.

4.2.a.7. The plans, drawings, and design
specifications for roads shall be prepared and certified by, or
under the direction cof, a gualified registered professicnal
engineer or a gualified licensed land surveyor with experience in
design and construction of roads. The engineer or land surveyor
shall certify that the design of the road meets requirements of
the Act, these rules and regulations, current prudent engineering
practices, and any other design criteria established by the
Director.

4.2.b. No part of any road shall be located in the
channel of an intermittent or perennial stream unless
specifically approved by the Director in accordance with the
following:

4.2.b.1. Roads shall be located to minimize downstream
sedimentation and flooding.

4.2.b.2. Drawings and specifications must be provided
for each proposed ford, low water crossing or other road cressing
of an intermittent or perennial stream, as necessary for approval
of the rcad by the Director in accordance with this subsecticn.

4.2.b.3. A descripticon must be provided indicating
measures to be taken to obtain approval of the Director for
alteration or relocation of a natural stream channel under
gsubsections 5.2 and 5.3 of these regulatiocns.

4.2.b.4. The drawings and specifications for low-water
crossings of perennial or intermittent stream channels must
indicate measures to be taken so as to maximize the protection of
the stream in accordance with subsecticn 5.2 of these
regulations.
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4.3 Existing Haulageways or Access Roads. Where existing

roads are to be used for access or haulage and it can be
demonstrated that reconstruction to meet the design and
construction requirements of this section would result in greater
environmental harm and the drainage and sediment control
requirements of Section 5 of these regulations can otherwise be
met, subparagraphs 1. and 2., paragraph a., of subsection 4.5 and
subparagraphs 2. A. and B. paragraph a. of subsectiecn 4.6 of this
section will not apply.

4.4 Infrequently Used Access Roads. Prospecting roads are

to be designed, constructed, maintained, and reclaimed in
accordance with the provisions of subsection 13.6 of this rule.
Other access roads constructed for and used only to provide
infrequent service to facilities used in support of mining and
reclamation operations may be exempt from the requirements of
this section with the exception of the requirements of
subsections 4.2, 4.7.a., 4.8, 4.9, and 5.3; provided, That such
roads will be designed to ensure environmental protection
appropriate for their planned duration and use, including
consideration of the type and size of equipment used, the design
and construction or reconstruction of rocads shall incorporate
appropriate limits for grade, width, surface materials, surface
drainage control, culvert placement, and culvert size, in
accordance with current, prudent engineering practices, and any
necessary design criteria established by the Director.

4.5 Construction.

4.5.a, Construction of haulageways or access roads shall
be done in accordance with the following:

.5.a.1. The overall grade shall not exceed ten
percent (10%)

4.5.2.2. The maximum pitch grade shall not exceed
fifteen percent (15%) for three hundred feet (300') in each one
thousand feet (1,000');

4.5.a.3. The surface shall pitch toward the ditch line
at the minimum slope of one-half inch (1/2") per foot of gsurface
width or shall be crowned at the minimum slope of one-half inch
(1/2") per foot of surface width as measured from the center
line;
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4.5.a.4. The grade on switchback curves shall be
yeduced to less than the approach grade and should not be greater
than ten percent (10%}; and

4.5.a.5. Cut slopes shall not be steeper than 1:1 in
scils or_1/4:1 in rock.

4.5.b. All grade measurements and linear measurements in
this section shall be subject to a tolerance of two percent (2%) .
21l angles in this section shall be measured from the horizontal
and shall be subject to a tolerance of five percent (5%) .

4.6 Drainage Design.

4.6.a. All drainage designs of haulageways Or access
roads shall be in accordance with the following:

4.6.a.1. A ditch shall be provided on both sides of a
throughcut and on the inside shoulder of a cut-fill section, with
ditch relief culverts being spaced according to grade. Water
chall be intercepted or directed around and away from a
switchback. All ditch lines shall be capable of passing the peak
discharge of a ten (10) year, twenty-four (24) hour precipitation
event. Where super elevation to the inside of a curve will
improve the safety of a haulroad such as in the head of a hollow,
a ditch line may be located on the outside shoulder of cut fill
section if the ditch line is designed so that it will remain
stable and that drainage control is also provided for water on
the outside of the curve.

4.6.a.2. Ditch relief culverts shall be installed
wherever necessary to insure proper drainage of runcff water
beneath or through the haulageways or access road, according to
the following specifications:

4.6.a.2.A.
Road Grade in Percent: Spacing of Culverts
in Feet
0-5 300-800
6-10 200-300
11-15 100-200
4.6.a.2.B. The culvert shall cross the

haulageway or access road at a thirty (30) degree horizontal
angle downgrade with a minimum grade of three percent (3%) from
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inlet to outlet, except in intermittent or perennial streams
where the pipe shall be straight and coincide with the normal
tlow;

4.6.a.2.C. The inlet end shall be protected by
a headwall of durable material and the slope at the outlet end
shall be protected with an apron of rock riprap, an energy
dissipator or other similar structure;

4.6.a.2.D. Culverts shall be installed and
maintained to sustain the vertical soil pressure, the passive
resistance of the foundation, and the weight of the vehicles
using the road;

4.6.a.2.E. Alternative design criteria for
culverts may be approved by the Director where the design
criteria of this section is demonstrated to be impractical or
unnecessary; and

4.6.a.2.F. The cross sectional area of all
culverts installed on haulageways and access roads shall be
adequate to pass the peak discharge storm runoff from a one (1)
year twenty-four (24) hour precipitation event from the
contributing watershed, but in nc event ghall the cross sectional
area be less than one hundred Square inches.

4.6.b. Culverts, bridges or other structures shall be
used to cross intermittent or perennial streams. During
construction, ceonsideration shall be given to such factors as
weather conditions, season of the year, time period for
construction, etc., in order to minimize adverse impacts on the
water quality and to the stream channel. These structures shall
be capable of passing the peak flow for a ten (10) year, twenty-
four (24) hour precipitation event from the contributing
watershed. Structures of a legser design capacity may be
approved by the Director if the flow through capacity of the
structure itself ig at least equal to or greater than the flow
capacity of the stream channel as measured immediately upstream
and downstream of the crogsing; provided that the structure shall
pass the peak of a ocne (1) year, twenty-four (24) hour
precipitation event. -

4.7 Performance Standards.

4.7.a. Each road shall be located, designed, constructed,
reconstructed, used, maintained, and reclaimed so as to:
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4.7.a.1. Minimize downstream sedimentation and
flooding;

4.7.a.2. Control or prevent erosion, siltation, and
the air pollution attendant to erosion, including road dust as
well as dust occurring on other exposed surfaces, by measures
such as vegetating, watering, using chemical or other dust
Ssuppressants, or otherwise stabilizing all exposed surfaces in
accordance with current, prudent engineering practices;

4.7.a.3. Control or prevent damages to fish, wildlife,
or their habitat and related environmental values;

4.7.a.4. Control or prevent additional contributions
of suspended solids to stream flow or runoff outside the permit
area;

4.7.a.5. Neither cause nor contribute to, directly cor
indirectly, the violation of State or Federal water quality
standards applicable to receiving waters;

4.7.a.6. Refrain from seriously altering the normal
flow of water in streambeds or drainage channels;

4.7.a.7. Prevent or control damage to public or
private property, including the Prevention or mitigation of
adverse effects on lands within the boundaries of units of the
National Park System, the National Wildlife Refuge System, the
National System of Trails, the National Wilderness Preservation
System, the Wild and Scenic Rivers System, including designated
study rivers and National Recreation Areas designated by Act of
Congress; and

4.7.a.8. Use non-acid and non-toxic forming substances
in road surfacing.

4.7.b. All sediment control structures shall have an
adequate sediment storage volume and detention time. The optimum
design factor for achieving this criteria is 0.125 acre/feet for
each acre of disturbed area within the watershed of the
structure; however, lesser storage values may be approved by the
Director if the lesser values will achieve compliance with
applicable effluent limits and the requirements of paragraph (a)
of this subsection.
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4.8 Maintenance.

4.8.a. A road shall be maintained to meet the performance
standards of this part and any additional criteria gpecified by
the Director.

4.8.b. A road damaged by a catastrophic event, such as a
flood or earthquake, shall be repaired as soon as is practicable
after the damage has occurred.

4.9 Reclamation. A road not tc be retained under an

approved postmining land use shall be reclaimed in accordance
with the approved reclamation plan as soon as practicable after
it is no longer needed for mining and reclamation operations.
This reclamation shall include:

4.9.a. Closing the road to traffic;

4.9.b. Removing all bridges and culverts unless approved
as part of the postmining land use;

4.9.¢c. Removing or otherwise disposing of road-surfacing
materials that are incompatible with the postmining land use and
revegetation requirements;

4.9.4. Reshaping cut and fill slopes as necessary to be
compatible with the postmining land use and to complement the
natural drainage pattern of the surrounding terrain;

4.9.e, Haulageways or access roads shall be abandoned in
accordance with the following:

4.9.e.1. Prior to abandonment cf haulageways or access
roads, efforts shall be made to prevent erosion by the use of
culverts, water bars or other devices. Water bars or earth berms
shall be installed according to the following table of spacings:

Percent Grade of Haulageway Spacing of Water Bars
or Access Road in Lineal Feet

2 250

5 135

10 80

15 60

20 45

Above 20 25
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4.9.e.2. Upon abandonment, all areas of haulageways or
access roads shall be immediately seeded and mulched.

4.9.E. Scarifying or ripping the roadbed; replacing
topsoil or substitute material, and revegetating disturbed
surfaces in accordance with subsection 14.3 and Section 9 of
these regulations.

4.10 Primary Roads.

4.10.a. Primary roads shall meet the requirements of this
section and the following additional reguirements:

4.10.a.1. The construction or reconstruction of primary
roads shall be certified in a report to the Director by a
gqualified registered professional engineer, or a licensed land
surveyor with experience in the design and construction of roads.
The report shall indicate that the primary rocad has been
constructed or reconstructed as designed and in accordance with
the approved plarn.

4.10.a.2. Each primary road embankment shall have a
minimum static factor of 1.3.

4.10.a.3. To minimize erosion, a primary road shall be
located, insofar as is practicable, on the most stable available
surface.

4.10.a.4. Fords of perennial or intermittent streams by
primary roads are prohibited unless they are specifically
approved by the Director as temporary routes during periods of
road construction.

4.10.a.5. Each primary road shall be constructed or
reconstructed and maintained to have adeguate drainage control,
using structures such as, but not limited to, bridges, ditches,
cross drains, and ditch relief drains. The drainage control
system shall be designed to safely pass the peak runoff from a
ten (10) year, twenty-four (24) hour precipitation event;

4.10.a.6. Drainage pipes and culverts shall be
installed as designed, and maintained in a free and operating
condition and to prevent or control erosion at inlets and
outlets;
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4.10.a.7. Drainage ditches sghall be constructed and
maintained to prevent uncontrolled drainage over the road surface
and embankment;

4.10.a.8. Culverts shall be installed and maintained to
sustain the vertical soil pressure, the passive resistance of the
foundation, and the weight of wvehicles using the road; and

4.10.a.9. Natural stream channels shall not be altered
or relccated without the prior approval of the Director.

4.10.b. Except as provided in subparagraph 4., paragraph
a. of this subsection, structures for perennial or intermittent
stream channel crossings shall be made using bridges, culverts,
low-water crossings, or other structures designed, constructed,
and maintained using current, prudent engineering practices. The
Director shall ensure that low-water crossings are designed,
constructed, and maintained to prevent erosion of the structure
Or stream bed and additional contributions of suspended solids to
stream flow. :

4.10.c. Primary roads shall be surfaced with material
approved by the Director as being sufficiently durable for the
anticipated volume of traffic and the weight and speed of
vehicles using the road.

4.11 Support Facilities and Transportation Facilities.

4.11.a. Railroad loops, spurs, sidings, surface conveyor
systems, chutes, aerial tramways or other transportation
facilities which are under the control of the permittee shall be
designed, constructed, maintained and abandoned so as to comply
with the following:

4.1l.a.1. Control or prevent erosicn, siltation, and
the air pollution attendant to erosion;

4.11.a.2. Control or prevent damage to fish, wildlife
or their habitat and related environmental values;

4.11.a.3. Contrcl or prevent additional contributions
of suspended solids to stream flow or runoff outside the permit
area;
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4.11.a.4. Neither cause nor contribute, directly or
indirectly, tc the violation of State or Federal water quality
standards applicable to receiving waters; and

4.11.a.5. Prevent or control damage to public or
private property.

4.12 Certification. Upon completion of construction or

reconstruction, all primary roads for which design criteria were
approved as part of the permit shall be certified. Such
certification shall affirm that construction was done in
accordance with the approved criteria except as otherwise noted
in the certification statement. Where the certification
statement indicates a change from the design standards or
construction requirements approved in the permit, such changes
will be documented in as-built plans. If as-built plans are
submitted, the certification shall describe how and to what
extent the construction deviates from the proposed design, and
shall explain how and certify that the road will meet performance
standards. The certification shall be on forms approved by the
Director and signed by an approved licensed engineer or an
approved licensed land surveyor with experience in design and
construction of roads. 2All roads used for transportation of coal
or spoil, and which are constructed outside the permitted coal
extraction area, shall be certified before they are used for such
transportation. Any road which lies within the coal extraction
area, and which is therefore constructed concurrent with progress
of mining activities, shall be certified in sections of one
thousand {(1,000) linear feet or less as measured from the active
pit.
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38-2-5. Drainage and Sediment Control Systems

5.1 Natural Drainways. Natural drainways in the permit

area shall be kept free of overburden except where overburden
placement has been approved. Overburden placement and
haulageways constructed across natural drainways shall not
materially increase the sediment load, or materially affect
stream quality.

5.2 Intermittent or Perennial Stream.

5.2.a. Intermittent or Perennial Stream. No land within
one hundred feet (100') of an intermittent or perennial stream
shall be disturbed by surface mining operations including roads
unless specifically authcrized by the Director. The Director
will authorize such operations only upon finding that surface
mining activities will not adversely affect the normal flow or
gradient of the stream, adversely affect fish migration or
related environmental values, materially damage the water
gquantity or quality of the stream and will not cause or
contribute to violations of applicable State or Federal water
guality standards. The area not to be disturbed shall be
designated a buffer zone and marked accordingly.

5.3 8Stream Channel Diversions and Diversion Ditches.

5.3.a. All stream channel diversions and diversion ditches
shall be designed for safety and stability, shall be constructed
in such a manner so ag to aveid additiocnal contributions of
suspended solids to streams, and shall provide protection against
flooding and resulting damage to life and property. The design
and construction shall be certified by a registered professicnal
engineer.

5.3.b. Stream Channel Diversions:

5.3.b.1. Temporary and permanent stream channel
diversions shall be designed so as to have at a minimum the
capacity to carry the flow of the existing stream channel. The
maximum flow carrying capacity of the existing stream channel
shall be determined on the basis of cross-sectional area of the
stream channel at points immediately upstream and downstream of
the segment to be diverted. A combinaticn of the cross-sectiocnal
area of the stream channel diversion, the stream bank, and the
flood-plain configuration shall be adequate to pass safely the
peak runoff of a ten (10) year, twenty-four (24) hour
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precipitation event for a temporary stream channel diversicn and
a one hundred (100) year, twenty-four (24) hour precipitation
event for a permanent stream channel diversion.

5.3.b.2. The following information shall be made a
part of the permit application when stream channel diversions are
proposed:

5.3.b.2.A. A "stream channel design
computation sheet™ for each proposed temporary or permanent
stream channel diversion;

5.3.b.2.B. Construction plans which contain:

5.3.b.2.B.1. A plan view of the area
showing center line profiles of the existing stream channel and
proposed location cf the temporary or permanent stream channel;

5.3.b.2.B.2. A profile along the center
line of the existing stream channel showing gradient of the
stream bottom and top of channel;

5.3.b.2.8B.3.) A profile along the center line
of the proposed temporary or permanent stream channel diversion
showing gradient of the stream bottom and top of channel;

5.3.b.2.B.4. A cross section showing original
ground limits, bottom width, side slopes, depth of flow,
floodplain configuration; and

5.3.b.2.B.5. A detailed description of the
sequence of installation of tempcorary or permanent stream channel
diversion.

5.3.b.2.C. Construction specifications; and

5.2.b.2.D. Maintenance schedule and procedures
for maintenance.

5.3.cC. Diversion Ditches:
5.3.¢.1. Diversions shall have the capacity to pass

safely the peak discharge from a ten (10} year, twenty-four (24}
hour precipitation event.
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5.3.c.2. Plans, Design Data and Specifications. Where
the permit application proposes the use of diversion ditches, the
drainage plan shall contain the following:

5.3.c.2.A. A "Diversion Design Computation
Sheet" for each proposed diversion;

5.3.¢.2.B. Construction plans showing:

5.3.c.2.B.1. A surveyed profile along the
center line of the diversion showing the original ground line and
proposed depth of the diversion;

5.3.c.2.B.2. A cross section showing the
original ground line, bottom width, side slopes, depth of flow,
freeboard and other pertinent information;

5.3.¢.2.B.3. The type of soil in which the
diversion will be excavated. The soil shall be sampled and
classified at five hundred feet (500') intervals along the center
line of the diversion;

5.3.c.2.B.4. The type and design of the
outlet proposed for each diversion;

5.3.c.2.B.5. A maintenance schedule and
procedures for maintenance:

5.3.¢.2.B.5. Construction specifications;
and

5.3.c¢.2.B.7. A vegetation plan.

5.4 Sediment Control.

5.4.a. General.

Sediment control or other water retention structures
shall be constructed in apprcopriate locations for the purposes of
contrelling sedimentation. All runoff from the disturbed area
shall pass through a sedimentation control system. All such
systems or other water retaining structures used in association
with the mining operation shall be designed, constructed,
located, maintained, and used in accordance with thesge
regulations and in such a manner as to minimize adverse
hydrologic impacts in the permit and adjacent areas, to prevent
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material damage outside the permit area and to assure safety to
the public.

5.4.b. 'Design and Construction Regquirements. All
sediment contrel or other water retention structures used in
association with the mining operation shall:

5.4.b.1. Be constructed in accordance with the plans,
design criteria, and specifications set forth in the preplan.
Any deviations from the approved preplan which result from
unforeseen site specific circumstances arising during
construction, shall be reflected in as-built plans submitted by
the operator and approved by the Director immediately following
construction. The as-built plans shall indicate the original
design, the extent of changes, and reference points. Sediment
control structures shall be certified in accordance with the
reguirement of paragraph d. of this subsection.

5.4.b.2. Be located as near as possible to the
disturbed area and out of perennial streams unless the applicant
demonstrates and the Director finds that there is no other
suitable location for such structures.

5.4.b.3. Comply with applicable State and Federal
water quality standards and meet effluent limitations as
specified in an NPDES permit for all discharges.

5.4.b.4. Have the capacity to store 0.125 Acre/ft. of
sediment for each acre of disturbed area in the structures
watershed; provided, that consideration may be given for reduced
storage volume where the preplan and site conditions reflect
controlled placement, concurrent reclamation practices, or use of
sediment control structures; provided further, that reduced
storage volume will be approved cnly where the operator
demonstrates that the effluent limitations of paragraph b.,
subsection 14.5 ¢f these regulations will be met. The disturbed
area for which the structure is to be designed will include all
land affected by previous surface mining operations that are not
presently stabilized and all land that will be disturbed
throughout the life of the permit.

5.4.b.5. Be equipped with a nonclogging dewatering
device of an adequate design and size to maintain the storage
requirements of subparagraph 4, of this paragraph.

5.4.b.6. Be designed, constructed and maintained to
prevent short-circuiting.
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5.4.b.7. BRe cleaned out when the sediment accumulation
reaches sixty percent (60%) of design capacity. Clean-out
elevation shall be to a level so as to restore design storage
capacity as indicated on plans submitted for each structure.
Sediment removal and disposal shall be done in a manner and at a
frequency that minimizes adverse impacts on surface and
groundwater quality.

5.4.b.8. Be designed to safely pass a twenty-five (25)
year, twenty-four (24) hour precipitation event. The combination
of both principal and/or emergency spillway of the structures
shall be designed to safely pass the peak discharge of a twenty-
five (25) year, twenty-four {(24) hour precipitation event,
provided, that a single open channel spillway may be used only if
it is of non-erodable construction and designed to carry
sustained flows; or earth or grass-lined and designed tc carry
short term, infrequent flows at non-erosive velocities where
sustained flows are not expected; provided, however, that
excavated sediment control structures which are at ground level
and which have an open exit channel constructed of non-erodible
material may be designed to pass the peak discharge of a ten (10)
year twenty-four (24} hour precipitation event.

5.4.b.9. Provide adequate freebocard to resist
overtopping by waves or sudden increases in volume and adequate
slope protection against surface erosion and sudden drawdown.

5.4.b.10. Provide that an impoundment meeting the size
or other criteria of 30 CFR 77.216(a) or Chapter 22, Article 14,
of the Code of West Virginia, or located where failure would be
expected to cause loss of life or seriocus property damage shall
have a minimum static safety factor of 1.5 for a normal pool with
steady state seepage saturation conditions, and a seismic safety
factor of at least 1.2. Impoundments not meeting the size or
other criteria of 30 CFR 77.216 {(a) or Chapter 22, Article 14, of
the Code of West Virginia, except for a coal mine waste
impounding structure, and located where failure would not be
expected to cause loss of life or serious property damage shall
have a minimum static safety factor of 1.3 for a normal pool with
steady state seepage saturation conditions.

5.4.b.11 Control discharge by use of energy
dissipaters, riprap channels or other devices to reduce erosion,
to prevent deepening or enlargement of stream channels and to
minimize disturbance of the hydrologic balance. Discharge
structures shall be designed using standard engineering
procedures.
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5.4.b.12. Provide for stable foundations during all
phases of construction and cperation and be designed based on
adequate and accurate information on the foundation conditions.
For structures meeting the criteria of subparagraph 10 of this
raragraph, provide foundation investigations and any necessary
laboratory testing.

5.4.b.13. Prior to construction, all such structures
shall be certified to be in accordance with design requirements
of the Act, these regulations, and other design criteria
established by the Director. '

5.4.c. In addition to the requirements of subsection (b)
of this section, all embankment type sediment control or other
water retention structures shall be designed, constructed and
maintained to meet the following safety standards:

5.4.c.1. Embankment type sediment control and water
retention structures shall be designed with a combination of
principal and/or emergency spillways that will safely pass a
twenty-five (25) year, twenty-four (24) hour precipitation event.
The principal spillway requirements may be waived if the
emergency spillway is an open channel constructed of ncnerodable
material, is capable of maintaining sustained flows, and is
designed to safely pass the peak discharge of a twenty-five (25)
year, twenty-four (24) hour precipitation event ;

5.4.c.2. All embankment type sediment control or water
retention structures shall be properly stabilized and revegetated
upcen completion of construction and regrading of the embankment
and surrounding areas;

5.4.c.3. In constructing the embankment, the operator
shall remove all organic matter from the foundation, install
cutcff trenches where necessary to ensure stability, provide for
proper compaction and ensure against excessive settlement by
excluding sod, roots, frozen soil or coal brocessing wastes from
the embankment;

5.4.c.4. If an inspection or examination discloses
that a potential hazard exists, the person who ingpected or
examined the embankment shall promptly inform the Division of
Environmental Protection of the findings and of the emergency
procedures formulated for public protection and remedial action.
If adequate procedures cannot be formulated or implemented, the
Division of Envirommental Protection shall be notified
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immediately and then notify the appropriate agencies that other
emergency procedures are required to protect the public;

5.4.c.5. A sediment control or water retention
structure which is constructed in such a manner that it: {1)
Rises twenty-five (25) feet or more above the natural bed of a
stream or watercourse as measured from the downstream toe of the
embankment and which does or can impound fifteen (15) acre-feet
or more of water; or, (2) Rises six (6) feet or more above the
natural bed of a stream or watercourse as measured from the
downstream toe of the embankment and which does or can impound
fifty (50) acre-feet or more of water, is by definition a dam and
is thereby subject to the provisions of the West Virginia Dam
Control Act set forth in Chapter 22, Article 14, of the Code of
West Virginia.

5.4.c.6. Embankment type sediment control or water
retention structures which impound water at an elevation of five
feet (5') or more above the upstream toe of the structure and can
have a storage volume of twenty (20} acre-feet or more; which
impound water at an elevation of twenty feet {20') or more above
the upstream toe of the structure; or which present a hazard to
coal miners as determined by an MSHA District Manager; shall be
designed, constructed, inspected, and abandoned in accordance
with Federal regulations set forth in 30 CFR 77.216. 211 design
plans, and specifications shall be made a part of the permit
application. In addition to these requirements, the following
minimum standards shall be met:

5.4.c.6.A. An appropriate combination of
principal and emergency spillways shall be provided to pass
safely the runoff resulting from a one hundred (100) year,
twenty-four (24) hour precipitation event, or a larger event as
specified by the Director;

5.4.c.6.B. The embankment shall be designed,
constructed, and maintained with a static safety factor of at
least 1.5 or a specified higher safety factor as required to
ensure long-term stability and a seismic factor of safety of 1.2;

5.4.c.6.C. Appropriate barriers to control
seepage shall be installed along the conduits that extend through
the embankments; and -

5.4.c.6.D. The detailed design plan shall

include a stability analysis which includes but is not limited to
gtrength parameters, pore pressures, and long-term seepage
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conditions. The design plan will also include a description of
each engineering design assumption and calculation.

5.4.d. Certification.

. 5.4.4.1. Prior tc any surface mining activities in the
component drainage area of a permit controlled by a sediment
control structure, that specific structure shall be certified as
to construction in accordance with the plans, designs, and
specifications set forth in the preplan, or in accordance with
as-built plans. If as-built plans are submitted, the
certification shall describe how and to what extent the
construction deviates from the proposed design, and shall explain
how and certify that the structure will meet performance
standards. Such certification shall be submitted on forms
prescribed by the Director. Where sediment control or other
water retention structures are constructed in seguence with the
advance of the mining operaticn to allow for on-bench
construction, such systems shall be constructed and certified in
sections of one thousand (1,000) linear feet or less as measured
from the active pit. This certification shall include a map
showing the exact location of the section being certified.

5.4.4.2. Design and construction certification of non-
embankment type sediment control structures may be performed by a
registered prcfessional engineer or a licensed land surveyor.

5.4.4.3. Design and construction certification of
embankment type sediment control structures may be performed only
by @ registered professional engineer or licensed land surveyor
experienced in construction of embankments.

5.4.d.4. Design and construction certification of coal
refuse impoundments and embankment type impoundments meeting or
exceeding the size requirements or other c¢riteria of Federal MSHA
regulations at 30 CFR 77.216 (a) may be performed only by a
registered professional engineer experienced in the design and
construction of impoundments.

5.4.e. Inspections.
Inspection of impoundments, including sediment control
or other water retention structures, shall be in accordance with

the following:

5.4.e.1. A qualified registered professional engineer
or other qualified professional specialist, under the direction
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of the professional engineer, shall inspect each impoundment or
sediment control structure provided, that a licensed land
surveyor may inspect those impoundments or sediment control or
other water retention structures which do not meet the size or
other criteria of 30 CFR 77.216 (a) or Chapter 22, Article 14, of
the Code of West Virginia, and which are not constructed of coal
processing waste or coal refuse. The professional engineer,
licensed land surveyor, or specialist shall be experienced in the
construction of impoundments and sediment control structures.

5.4.e.2. Inspections shall be made regularly but not
less than quarterly during construction, upon completion of
construction, and at least yearly until removal of the structure
or release of the performance bond.

5.4.e.3. The qualified registered professicnal
engineer or licensed land surveyor shall promptly, after each
inspection, provide to the Director a certified report that the
impoundment or sediment control structure has been constructed
and maintained as designed and in accordance with the approved
preplan. The report shall include discussion of any appearances
of instability, structural weakness or other hazardous
conditions, depth and elevation of any impounded waters, existing
storage capacity, any existing or required monitoring procedures
and instrumentation and any other aspects of the structure
affecting stability.

5.4.e.4. A copy of the report shall be retained at or
near the mine site.

5.4.f. Examinations. Embankments subject to Federal MSHA
regulations at 30 CFR 77.216 must be examined in accordance with
77.216-3 of said regulations. Other embankments shall be
examined at least quarterly by a qualified perscon designated by
the operator for appearance of structural weakness and other
hazardous conditions. Examination reports shall be retained for
review at or near the operation.

5.4.9. Maintenance. Prior to Phase 1 bond release, all
sediment control structures shall be cleaned out =0 as to meet
design storage capacity in all areas not revegeétated and
stabilized.

5.4.h. Abandonment Procedures. Abandonment and/ocr
removal of sediment control or other water retention structures
shall not occur until two (2) years after the last augmented
seeding nor less than two {2) years before final bond release.
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Minimum requirements for abandoning sediment control or other
water retention structures prior to full bond release are as
follows:

5.4.h.1. TUnless otherwise approved in the reclamation
plan, dugout-type sediment control or other water retention
structures, diversion ditches, and other non-impounding sediment
ccntrol or other water retention structures shall be removed and
the land upon which they are situated shall be regraded and
revegetated in accordance with the reclamation plan. Sediment
control or other water retention structures approved by the
Director as permanent structures are exempt from these
requirements.

5.4.h.2. Embankment type sediment damsg, embankment
type excavated sediment dams and crib and gabion dams, and all
accumulated sediment behind the dam shall be removed from the
natural drainway. The natural drainway shall be returned as
nearly as practicable to its original profile and cross secticn
with the channel sides and bottom rock ripraped up to the top of
the channels banks. The riprap requirement may be waived where
the bottom and sides of the channel consist of bedrock.

5.4.h.3. All areas disturbed during abandonment of a
sediment control or other water retention structures shall be
seeded and mulched immediately to stabilize the area.

5.4.h.4. Waste material shall be spread over an area
within the permit boundaries in accordance with the following
gspecifications:

5.4.h.4.A. Provisions shall be made for the
diversion or safe passage of surface water concentrating on the
land side of the waste bank.

5.4.h.4.B. The waste shall be placed so as not
to endanger the stability of the stream bank and shall not exceed
three feet (3') in height above the natural ground surface,

except by special design. Special designs shall be submitted
with the drainage plan. The finished surface shall slope away
from the edge of the stream or drainway insofar as feasible.

5.4.h.4.C. Surface of waste shall not be
steeper than two (2) horizontal to one (1) vertical. If the
waste is spread to the edge of the stream bank, the stream side
slope of the waste shall be shaped to join the side slope of the
stream bank.
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5.5 Permanent Impoundments. Those sediment control or
other water retention structures or impounding structures to be
left in place after final bond release shall be considered
permanent and, if authorized by the Director as part of the
permit application or a revision to a permit, may be left in
accordance with the following requirements; provided, that a
structure which is subject to the requirements of either 30 CFR
77.216 or Chapter 22, Article 14 of the Code of West Virginia,
may not be retained as a permanent impoundment, but shall be
reclaimed:

5.5.a. A request to leave the structure will be made on
forms prescribed by the Director and submitted as a permit
revision;

5.5.b. The request will contain a statement as to the
present conditions of the structure;

5.5.c. The request will contain a statement signed by the
landowner and the operator asserting that the landowner assumes
liability for the structure to the extent provided by state law,
and will provide for sound future maintenance of the structure;

5.5.d. The size and configuration of such permanent
structure will be adequate for its intended purposes;

5.5.e. The quality of water will be suitable on a
permanent basis for its intended use and, after reclamation, will
meet applicable State and Federal water quality standards, and
discharges will meet applicable effluent limitations and will not
degrade the quality of receiving water below applicable State and
Federal water quality standards;

5.5.f. The water level will be sufficiently stable and be
capable of supporting the intended use:;

5.5.9. Final grading will provide for adequate safety and
access for proposed water users;

5.5.h. The permanent structure will not result in the
diminution of the guality and quantity of water utilized by
adjacent or surrounding landowners for agricultural, industrial,
recreational, or domestic use; and

5.5.1. The permanent structure will be suitable for the
approved postmining land use.
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38-2-6 Blasting.

6.1 General Requirements. Each operator shall comply with

all applicable state and federal laws in the use of explosives.
A blaster certified by the Division of Environmental Protection
shall be-responsible for all blasting operations including the

transportation, storage and use of explosives within the permit
area in accordance with the blasting plan.

6.2 Blasting Plan. Each application for a permit, where

blasting is anticipated, shall include a blasting plan. The
blasting plan shall explain how the appiicant will comply with
the blasting requirements of the Act, these regulations, and the
terms and conditions of the permit. This plan shall include, at
a minimum, information setting forth the limitations the operator
will meet with regard to ground vibration and airblast, the basis
for those limitations, and the methods to be applied in
controlling the adverse effects of blasting operations.

6.3 Public Notice of Blasting Operations.

6.3.a. At least ten (10) days, but not more than thirty
(30) days, prior to any blasting operations which detonate five
(5) pounds or more of explosives at any given time, the operator
shall publish, a blasting schedule in a newspaper of general
circulation in the county of the proposed permit area. Copies of
the schedule shall be distributed by certified mail to local
governments, public utilities and each resident within one-half
(1/2) mile of the blasting site. Unless blasting will occur on
drainage structures and roads, such structures will be exempt
from the one-half (1/2) mile notification area. The operator
shall republish and redistribute the schedule at least every
twelve (12) months and revise and republish the schedule at least
ten (10) days, but not more than thirty (30) days, prior to
blasting whenever the area covered by the schedule changes or
actual time periods for blasting significantly differ from that
set forth in the prior schedule. The schedule shall contain at a
minimum:

6.3.a.1l. Name, address and telephone number of the
cperater;

6.3.a.2. Identification of the specific areas in which
blasting will take place;
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6£.3.a.3. Dates and times when explosives are to be
detonated;

6.3.a.4. Methods to be used to control access te the
blasting area; and

6.3.a.5. Types and patterns of audible warning and all
clear signals to be used before and after blasting.

6.3.b. Surface blasting activities incident to
underground coal mining are not subject to the requirements of
paragraph a. of this subsection so long as all local governments
and residents or owners of dwellings or structures located within
one-half (1/2) mile of the blast site are notified in writing by
the operator of proposed times and locations of the blasting
operation. Such notice of times that blasting is to be conducted
may be announced weekly, but in no case less than twenty-four
(24) hours before the blasting will occur.

6.4 RBlast Record.

6.4.a. A blasting log book formatted in a manner
prescribed by the Director shall be kept current daily and made
available for inspection at the site by the Director and upon
written request by the public.

6.4.b. The blasting log shall be retained by the operator
for three (3} vyears.

6.4.c. The blasting log shall, at a minimum, contain the
following information:

6.4.c.1. Name of permittee, operator or cther person
conducting the blast;

6.4.c.2. Location, date and time of blast;

6.4.c.3. Name, signature and certification number of
blaster-in-charge;

6.4.c.4. Identification of nearest structure not owned
or leased by the operator and direction and distance, in feet, to
such structure;

6.4.c.5. Weather conditions;
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any eight

6.4
periods used;

6.4.
shall include

distance from

readings;

-C.6. Type of material blasted;

-¢.7. Number of holes, burden and spacing;
.¢.8. Diameter and depth of holes;

-C.9. Types of explosives used;

-€.10. Weight of explosives used per hole;
-¢.11. Total weight of explosives used;

-€-12. Maximum weight of explosives detonated within

millisecond period;

-€.13. Method of firing and type of circuit;
.C.14. Type and length of stemming;
-c.15. If mats or other protections were used;

.C.16. Type of delay detonator used and delay

c.17. Seismograph records and air blast records
but not be limited to:

6.4.c.17.4. Seismograph and air blast reading,
including exact location, date, and time of reading and its
the blast;
6.4.C.17.B. Name of person and firm taking the
6.4.c.17.C. Name of person and firm analyzing

the record, where analysis is necessary;

6.4.c.17.D. Type of instrument, sensitivity and

calibration signal or certification of annual calibration;

6.4.

6.4.
blast pattern

6.4,
blasts.

c.18. Shot location;

Cc.19. Sketch of delay pattern to include the entire
and all decks; and

¢.20. Reasons and conditions for unscheduled
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6.5 Blasting Procedures.

6.5.4a. All blasting shall be conducted during daytime
hours, between sunrise and sunset; provided, that the Directcr
may specify more restrictive time periods based on public
requests or other consideration, including the proximity to
residential areas. No blasting shall be conducted on Sunday.
Blasting shall not be conducted at times different from those
announced in the blasting schedule except in emergency situations
where rain, lightning or other atmospheric conditions, or
operator or public safety requlres unscheduled detonaticns.
Blasting shall be conducted in such a way so as to prevent injury
to persons, damage to public or private property outside the
permit area, adverse impacts on any underground mine, and change
in the course channel, or availability of surface or groundwater
outside the permit area.

6.5.b. Safety precautions:

6.5.b.1. Three (3) minutes prior to blasting, a
warning signal audible to a range of one-half (1/2) mile from the
blast site will be given. This preblast warning shall consist of
three (3) short warning signals of five (5) seconds duration with
five (5) seconds between each signal. One (1) long warning
signal of twenty (20) seconds duration shall be the "all clear"
signal. Each person in the permit area, and each person who
resides or regularly works within one-half (1/2) mile of the
permit area shall be notified of the meaning of these signals;

6.5.b.2. All approaches to the blast area shall be
guarded against unauthorized entry prior to and immediately after
blasting;

6.5.b.3. All charged holes shall be guarded and posted
against unauthorized entry; and

6.5.b.4. The certified blaster shall be accompanied by
at least one other person at the time of firing of the blast.

6.5.C. Airblast Limits:

6.5.c.1. Airblast shall not exceed the maximum limits
listed below at the location of any dwelling, public buildings,
school, church, or community or institutional building outside
the permit area.
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Lower fregquency limit of measuring maximum level, in
system in Hz (+ 3 dB) db

0.1 Hz or lower --flat response 1 134 peak.

2 Hz or lower -- flat response 133 peak.

¢ Hz or lower -- flat response 129 peak.

C-weighted--slow response 1 ‘ 105 peak dBC.

1 Only when approved by the Director

6.5.c.2. 1If necessary to prevent damage, the Director
may specify lower maximum allowable airblast levels for use in
the vicinity of a specific blasting operation.

6.5.¢.3. Monitoring. The operator shall conduct
periodic monitoring to ensure compliance with the airblast
standards. The Director may require airblast measurement of any
or all blasts and may specify the locations at which such
measurements are taken. The air blast measuring systems used

shall have an upper-end tlat-frequency response of at least 200
Hz.

6.5.d. Flyrock, including blasted material, shall not be
cast from the blasting site more than half way to the nearest
dwelling or other occupied structure, beyond the area of contrcl
specified in paragraph (e) of this subsection, or in no case
beyond the bounds of the permit area.

6.5.e. Access to the blast area shall be controlled
against the entrance of livestock or unauthorized personnel
during blasting and for a period thereafter until an authorized
person has reasonably determined:

6.5.e.1. That no unusual circumstances exist such as
imminent slides or undetonated charges, etc.; and

6.5.e.2. That access to and travel in or throcugh the
area can be safely resumed.

6.5.f. At the request of the Director, the operator shall
monitor air blast levels using an instrument with an upper-end
flat-frequency response of at least 200 Hz.

6£.5.9. Blast design.
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6.5.g.1. An anticipated blast design shall be
submitted if blasting operations will be conducted within:

6.5.g.1.A. 1,000 feet of any building used as
a dwelling, public building, school, church, or community or
institutional building outside the permit area; oxr

6.5.9.1.B. 500 feet of an active or abandoned
underground mine.

6.5.9.2. The blast design may be presented as part of
a permit application or at a time, before the blast as approved
by the Director.

6.5.9.3. The blast design shall contain sketches of
the drill patterns, delay periods, and decking and shall indicate
the type and amount of explosives to be used, critical
dimensions, and the location and general description of
structures, including protected structures, to be protected, as
well as a discussion of design factors to be used, which protect
the public and meet the applicable airblast, flyrock, and ground-
vibration standards.

6.5.g.4. The blast design shall be prepared and signed
by a certified blaster.

6.5.9.5. The Director may require changes to the
design submitted.

6.5.h. No blasting within five hundred (500) feet of an
underground mine not totally abandoned shall be permitted except
with the concurrence of the Division of Environmental Protection,
the operator of the underground mine and MSHA. The Director may
prohibit blasting on specific areas where it is deemed necessary
for the protection of public or private property or the general
welfare and safety of the public.

6.5.1. The coperator may use the following scaled distance
formulas to determine the allowable maximum weight of explosives
(lbs) to be detonated in any eight millisecond pericd without
seismic meonitoring:

Formula Distance in Feet from the Blasting
Site to the Nearest Protected
Structure
W = (D/50)2 0 - 300 feet
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l

(D/55) 2 301 - 5,000 feet
(D/65) 2 5,001 feet or greater

A

W Weight of explosives in pounds
D = Distance to the nearest structure

6.5.7. The scaled distance formulas need not be uged if a
seilsmograph measurement at the nearest pProtected structure is
recorded and maintained for every blast. The peak particle
velocity in inches per second in any one of the three mutually
perpendicular directions shall not exceed the following values at
any protected structure:

Seismograph Measurement Distance to the Nearest
Protected Structure

1.25 0 - 300 feet
1.0 301 - 5,000 feet
0.75 5,001 feet or greater

€.5.k. The Director may require a seismograph recording of
any or all blasts based on the physical conditions of the site in
order to prevent injury to persons or damage to property.

6.5.1. The maximum allowable ground vibration as provided
in paragraphs i. and j. of this subsection shall be reduced by
the Director, if determined necessary to provide damage
protection.

6.5.m. The maximum airblast and ground-vibration
standards of paragraphs c. and j. of this Section shall not apply
at the following locations:

€.5.m.1. At structures owned by the permittee and not
leased to another person.

6.5.m.2. At structures owned by the permittee and
leased to another perscn, if a written waiver by the lessee is
submitted to the Director before blasting.

6.6 Blasting Control for Other Structures.

6.6.a. All other structures in the vicinity of the
blasting area which are not defined as Protected structures at
subsection 2.96 of these regulations shall be protected from
damage by establishment of a maximum allowable limit on ground
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vibration, specified by the operator in the blasting plan and
approved by the Director.

6.6.0. The plan submitted under this subsection shall not
reduce the level of protection for other structures otherwise
provided for in these regulations.

6.7 Certified Blasting Personnel. Each person responsible

for blasting operations shall be certified. Each certified
blaster shall have proof of certification either on his person or
on file at the permit area during blasting operations. Certified
blasters shall be familiar with the blasting plan and blasting
related performance standards for the operation at which they are
working.

6.8 Preblast Survey.

6.8.a. At least thirty (30) days prior to beginning of
blasting operations, the operatcr shall inform in writing all
residents or owners of manmade dwellings or structures located
within one-half (1/2) mile of the permit area on how to request a
preblast survey. Requirements for a preblasting survey shall be
the following:

6€.8.a.1. Upon a written request to the Director by a
resident or owner of a manmade dwelling or structure that is
located within one-half (1/2) mile of the permit area, the
operator shall conduct a preblast survey of the dwelling or
structure and submit a report of the survey to the Director. If
a structure is added to or renovated subsequent to a preblast
survey, a survey of such additions and/or renovation shall be
performed upon request of the resident or owner.

6.8.a.2. The operator shall conduct the preblast survey
in such a manner which will determine the condition of the
dwelling or structure, and to document any preblasting damage and
to deocument other physical factors that could reasonably be
affected by the blasting. Assessments of the preblasting
condition of structures such as pipes, cables, transmission
lines, wells and water systems shall be based on the exterior or
ground surface conditions and other readily available data.
Special attention shall be given to the preblasting condition of
wells and other water systems.

6.8.a.3. A written report of the survey shall be
prepared and signed by the person or persons approved by the
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Director who conducted the survey. Copies of the report shall be
provided to the person requesting the survey and to the Director.

6€.8.a.4. Surveys requested more than ten (10) days
before the planned initiation of blasting shall be completed
before blasting operations begin.

6.8.a.5. Any person who requests a survey who disagrees

with the results of the survey may submit a detailed descripticn
of the specific areas of disagreement.
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3g-2-7. Premining and Postmining Land Use.

7.1 General. 1In addition toc the requirements of Section 10
of the Act, the following requirements for postmining land use
shall be applicable:

7.1.a. All areas disturbed by surface mining operations
shall be restored in a timely manner te conditions that are
capable of supporting those land uses which they were capable of
supporting prior to any mining.

7.1.b. The premining uses of land to which the postmining
land use is to be compared gshall be those uses which the land
previously supported where the land has not been previously mined
and has been properly managed.

7.1.c. The appropriate postmining land use for land that
has been previously mined and not reclaimed shall be determined
on the basis of the land use that existed prior to any mining.

If the land cannot be reclaimed to the land use that existed
prior to any mining, the appropriate postmining land use shall be
determined on the basis of the highest and best use that can be
achieved and which is compatible with surrounding undisturbed
areas.

7.1.d. The postmining land use for land that has received
improper management shall be determined on the basis of the
premining use of surrounding lands that have received proper
management .

7.1.e. If the premining use of the land was changed
within five (5) years of the beginning of mining, the comparison
of postmining use to premining use shall include a comparison
with the historic use of the land as well as its use immediately
preceding mining.

7.1.£. an application for a permit shall contain a
narrative description of land capability and productivity which
analyzes the premining land-use description required in 22-3-
10(a) (2) of the Act. Productivity shall be determined by yield
data or estimates from similar sites based on current data from
USDA or state agricultural universities or state agricultural
agencies.

7.2 Land Use Categories. Land use 1s categorized in the
following groups:
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7.2.a. Heavy Industry. Manufacturing facilities, power
plants, airports or similar facilities;

7.2.b. Light Industry and Commercial Services. Office
buildings, stores, parking facilities, apartment houses, motels,
hotels or similar facilities;

7.2.¢C. Public Services. Schools, hospitals, churches,
libraries, water treatment facilities, solid waste disposal
facilities, public parks and recreation facilities, major
transmission lines, major pipelines, highways, underground and
surface utilities and other servicing structures and
appurtenances;

7.2.4d. Residential. Single and multiple-family housing
(other than apartment houses) with necessary support facilities.
Support facilities may include commercial services incorporated
in and comprising less than five percent (5%) of the total land
area of housing capacity, associated open space and minor vehicle
parking and recreation facilities supporting the housing;

7.2.e. Cropland. Land used primarily for the production
of cultivated and close-growing crops for harvest alone or in
association with sod crops. Land used for facilities in support
cf farming operations are included;

7.2.£. Rangeland. Includes rangelands and forestlands
which support a cover of herbaceous or scrubby vegetation
suitable for grazing or browsing use;

7.2.9. Hayland or pasture. Land used primarily for the
long-term production of adapted, domesticated forage plants to be
grazed by livestock or cut and cured for livestock feed;

7.2.h. Forestland. Land with at least a twenty-five
percent (25%) tree canopy or land at least ten percent {10%)
stocked by forest trees of any size, including land formerly
having had such tree cover and that will be naturally or
artificially reforested;

7.2.1. Commercial Woodland. Where forest cover is
managed for commercial production of timber products;

7.2.7. Impoundments of water. Land used for storing

water for beneficial uses such as stock ponds, irrigation, fire
protection, recreation or water supply;
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7.2.k. Fish and wildlife habitat and recreation lands.
Wetlands, fish and wildlife habitat, and areas managed primarily
for fish and wildlife or recreation; or

7.2.k.1. Combined uses. Any appropriate combination of
land uses where one land use is designated as the primary land
use and one or more other land uses are designated as secondary
land uses.

7.3 Criteria for Approving Alternative Postmining Use of
Land.

7.3.a. Changing from one land use category before mining
to another category after mining constitutes an alternative
postmining land use. An alternative postmining land use may be
approved by the Director after consultation with the landowner or
the land management agency having jurisdiction over state or
federal lands if the following criteria are met:

7.3.a.1. There is a reasonable likelihood for
achievement of the proposed use;

7.3.a.2. The use does not present any actual or
probable hazard to the public health or safety or threat of water
diminution or peollution; and

7.3.a.3. The proposed postmining use is not:

7.3.a.3.A. Impractical or unreasconable;

7.3.a.3.B. Inconsistent with applicable land
use policies or plans;

7.3.a.3.C. Going to involve unreasonable
delays in implementaticn; or

7.3.a.3.D. In violation of any applicable law.
7.3.b. A change in postmining land use during mining

shall be done in accordance with paragraph (a) cof this subsection
and in accordance with subsection 3.28 of these regulations.
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38-2-8. Fish and Wildlife Considerations.

8.1 Protection of Fish, Wildlife and Related Environmental
Values.

8.1l.a. The operator shall, to the extent possible using
the best technology currently available, minimize disturbances
and adverse impacts on fish, wildlife, and related environmental
values and shall achieve enhancement of such resources where
practicable,

8.1.b. No surface mining activity shall be conducted
which is likely to jeopardize the continued existence of
endangered or threatened species or which are likely to result in
the destruction or adverse modification of designated critical
habitats of such species in viclation of the Endangered Species
Act (16 U.S.C. 1531 et seq.). The operator shall promptly report
to the Director any State or Federally listed endangered or
threatened species within the permit area of which the operator
becomes aware. Upon notification, the Director shall consult
with appropriate State and Federal fish and wildlife agencies
and, after comsultation, shall identify whether, and under what
conditions, the operator may proceed.

8.1.cC. No surface mining activity shall be conducted in a
manner which would result in the unlawful taking of a bald or
golden eagle, its nest, or any of its eggs. The operator shall
promptly report to the Director any golden or bald eagle nest
within the permit area of which the operator becomes aware. Upon
notification, the Director shall consult with the U. 8. Fish and
Wildlife Service and also, where appropriate, the State fish and
wildlife agency and, after consultation, shall identify whether,
and under what conditions the operator may proceed.

g.1.d. Nothing in this chapter shall authorize the taking
of an endangered or threatened species or a bald or golden eagle,
its nest, or any of its eggs in violation, of the Endangered
Species Act of 1973, as amended, 16 U.S.C. 1531 et seg., or the
Bald Eagle Protection Act, ag amended, 16 U.S5.C. 668 et seq.

8.1.e. Each operator shall, to the extent possible using
the best technology currently available:

8.1.e.1. Ensure that electric power lines and other

transmission facilities used for, or incidental to, surface
mining activities on the permit area are designed and constructed
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to minimize electrocution hazards to raptors, except where the
Director determines that such requirements are unnecessary;

8.1l.e.2. Locate and operate haul and access roads so
as to avoid or minimize impacts on important fish and wildlife
species or other species protected by State or Federal law;

8.1.e.3. Design fences, overland conveyors, and other
potential barriers to permit passage for large mammals, except
where the Director determines that such requirements are
unnecessary; and

8.1.e.4. Fence, cover, or use other appropriate
methods to exclude wildlife from ponds which contain hazardous
concentrations of toxic-forming materials.

8.2 Habitat Development.

8.2.a. The operator shall avoid disturbances to, enhance
where practicable, restore, cr replace, wetlandg, and riparian
vegetation along rivers and streams and bordering ponds and
lakes. Surface mining activities shall avoid disturbances to,
enhance where practicable, or restore, habitats of unusually high
value for fish and wildlife.

8.2.b. Where fish and wildlife habitat is to be a
postmining land use, the plant species to be used on reclaimed
areas shall be selected on the basis of the following criteria:

8.2.b.1. Their proven nutritional value for fish or
wildlife.

8.2.b.2. Their use as cover for fish or wildlife.

8.2.b.3., Their ability to support and enhance fish or
wildlife habitat after the release of performance bonds. The
selected plants shall be grouped and distributed in a manner
which optimizes edge effect, cover, and other benefits to fish
and wildlife.

8.2.c. Where cropland is to be the postmining land use,
and where appropriate for wildlife and Crop-management practices,
the operator shall intersperse the fields with trees, hedges, or
fence rows throughout the harvested area to break up large blocks
of monoculture and to diversify habitat types for birds and other
animals.

122



Title 38
CSR 2
Section 8

8.2.4d. Where residential, public service, or industrial
uses are to be the postmining land use, and where consistent with
the approved postmining land use, the operator shall intersperse
reclaimed lands with greenbelts utilizing species of grass,
shrubs, and trees useful as food and cover for wildlife.

8.2.e. In order to promote the enhancement of food,
shelter and habitat for wildlife, the practice of creating a
timber windrow is encouraged. 2all unmarketable timber mav be
used to create a_windrow within the permitted area_as aporoved by
the Director in the mining and reclamation plan. The windrow
shall be designed and approved as part of a wildlife planting
plan _and authorizged where the postmining land uge includes
wildlife habitat. 1In planning and constructing the windrow, care
shall be taken not to impound water or block natural drainwavs.
The windrow shall be placed in a uniform and workmanlike parallel
line and located so as to improve habitat, food and shelter for
wildlife. Areas in and around the windrow shall be geeded after
construction with approved, native plant specieg to provide for
erosion control and wildlife enhancement . Construction of the
wildlife timber windrow shall take place within the permit area
and should be placed immediately below or adiacent to the
sediment control svstem, maintaining a sufficient distance to
bPrevent mixing ¢f spoil material with the selectively placed
timber. The placement of spoil material, debris, abandoned
equipment, root balls and other undesirable material in the
windrow are prohibited.
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38-2-8. Revegetation.
9.1 Generazl Requirements.

g.1.a. Each surface mine operator shall establish on all
regraded  areas and all other disturbed areas a diverse, effective
and permanent vegetative cover of the same seasonal varilety
native to the area of disturbed land, or introduced species that
are compatible with the approved postmining land use.

9.1.b. The established vegetative cover shall be capable
of stabilizing the soil from erosion.

9.1.c. The established vegetative cover shall be capable
of regeneration and plant succession.

9.1.d. Revegetation efforts will be kept concurrent with
the mining operation as mining and backfilling progresses and
shall be carried out in a manner that encourages a prompt
vegetative cover and rapid recovery of productivity levels
compatible with the approved postmining land use.

9.1.e. A temporary vegetative cover shall be established
as contemporaneously as practicable with backfilling and grading
until a permanent vegetative cover can be established. At a
minimum, a temporary or permanent vegetative cover shall be
established by the end of the first growing season and a
permanent vegetative cover shall be established by the end of the
second growing season.

9.2. Revegetation Plan. A complete revegetation plan shalil

be made a part of each permit application. The revegetation plan
shall be developed in a manner which is compatible with the
following requirements:

9.2.a. Plant species and seed mixtures that will give a
gquick, permanent vegetative cover and enrich the soil will be
given priority. Plant species and seed mixtures shall be
considered of the same seasonal variety when they consist of a
mixture of species of equal or superior utility as compared with
the seasonal utility of naturally-occurring vegetation. All
revegetation mixtures must include at least one herbaceous legume
species.
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9.2.b. All species shall be compatible with the plant
and animal species of the region and the approved post mining
land use.

9.2.c. A1l species shall comply with State and Federal
seed, poisonous and noxious plant, and introduced species, laws
and rules and regulations.

9.2.d. If beoth the premining and postmining land uses are
cropland, planting of the crops normally grown will meet the
requirements of paragraph (a) of this subsection.

9.2.e. The revegetation plan shall contain a statement
asserting that rills and gullies which form in areas that have
been regraded and topsoiled and which disrupt the approved
postmining land use, interfere with the reestablishment of the
vegetation cover, or cause or contribute to a violation of
applicable water quality standards will be filled, regraded,
stabilized, topsoiled, and reseeded or replanted.

9.2.f. The revegetation plan shall specify that the
operator will rapidly establish temporary vegetation cover on
disturbed and regraded areas around sediment control structures,
haulage ways, stockpiles, storage areas, and cther areas where
excessive erosion is likely to occur. Immediate seeding of
approved annuals and biennials on such areas shall be considered
as a means for achieving temporary vegetative cover only.

9.2.9. 2 planting plan shall be made a part of the
revegetation plan and shall contain the following:

9.2.g.1. A prediction of the minesoil character based
on overburden analysis, soil analysis, and other available
information;

9.2.9.2. The proposed treatment to neutralize acidity;

9.2.g.3. The method of mechanical seed bed
preparation;

9.2.g.4. The application rates and analysis of
fertilization;

9.2.g.5. The application rates and types of mulch;
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9.2.9.6. The application rates and species of
perennial vegetation including herbaceous and woody plants in
acceordance with the Handbook or other appropriate sources;

9.2.g.7. The areas to be planted or seeded to trees
and shrubs; '

9.2.9.8. The land use objective; and
9.2.9.9. A maintenance schedule.

$.2.h. Alternative species of trees, shrubs, grasses,
legumes, or vines may be substituted for native species if
approved by the Director. Use of substitute species may be
approved on the basis of the following:

9.2.h.1. The species are compatible with the plant and
animal species of the region and are necessary to and compatible
with achieving the approved postmining land use; and

9.2.h.2. The species meet the requirements of
applicable State and Federal seed, polisonous and noxious plant,
or introduced species laws and regulations.

9.2.1. The vegetation plan shall contain a plan for soil
treatment and amendments which meet the following minimum
standards:

9.2.i.1. 600 1lbs/ac of 10-20-10 or 10-20-20
fertilizer. Alternative rates and fertilizer analysis based on
soll analysis performed by a qualified soils laboratory may be
substituted.

9.2.1.2. Lime shall be required where soil pH is less
than 5.5. Lime rates shall be such that a uniform scil pH of 6.0
will be achieved.

9.2.1.3. Mulch Specifications: Mulch shall be used on
all disturbed areas. Approved materials and minimum rates to be
applied are as follows:

Material Rate/Acre
Straw or hay 1 1/2-2 tons materials may be
anchored with asphalt emulsion

or other techniques approved by
the Director.
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Wood Fiber or
Wood Cellulosge 1,000 1bs.

Shredded Bark 50 cubic yards

Adhesives or tackifiers may be used with wood fiber or wood
cellulose at the rates indicated in the following table:

Minimum Rate/Acre for Wood Fiber or Wood Cellulose

Material Rate/Acre

Genagua 743 25 gallons 500 1bs.

Curasol AK or HA 25 gallons 500 1lbs.

Aerospray 70 25 gallons 500 lbs.
9.2.75. In implementing the revegetation plan, the

operator shall take into consideration the character of the
minesoil. Factors to be considered are the following:

9.2.3.1. Fertility;

9.2.7.2. Stoniness;

9.2.j.3. Texture;

9.2.7.4. Steepness of slope;

9.2.3.5. Standard field and laboratory overburden
analysis; and

9.2.j.6. Premining overburden analysis.

9.2.k. Minescils which have a demonstrated history of
acidity or other chemical parameters which may limit vegetative
success shall be analyzed by a qualified soils laboratory. The
results of such analysis shall be made a part of the final
planting plan.

9.3. Standards for Evaluating Vegetative Cover.
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9.3.a. The planting plan may be amended or modified prior
to implementation to reflect the results of analyses of mine
scils and to make minor adjustments tO application rates and
species composition. Any amendments or modifications which
reflect major changes in seeding or planting rates and species
composition shall be submitted as a permit revisiocon.

9.3.b. Final Planting Report. A final planting plan
report shall be submitted to the Director within sixty (60) days
after Phase 1 bond reductions. The report shall contain the
actual acreage planted, application rates of soil amendments,
seed and seedlings mixtures and rates. Where tree plantings are
a part of the revegetation plan, the report may reflect only
grasses and legumes with a subseguent and separate report to be
filed after the tree plantings are completed during the
appropriate planting season.

9.3.cC. Time for Inspection. Prior to the recognized
spring and fall planting seasons, the operator shall review all
areas which were seeded and/or planted during previous planting
seasons. The operator shall then cause those areas deficient in
vegetative cover to be retreated (graded, seeded, planted,
mulched, limed, etc.) to establish the required level of
vegetation success.

9.3.d. Not less than two (2) years following the last
date of augmented seeding, the Director shall conduct a
vegetative inspection to determine that applicable standards for
vegetative success have been met. In evaluating vegetative
success, the Director shall use a statigtically valid sampling
technique with a ninety (90) percent statistical confidence
interval from the Handboock. An inspection report shall be filed
for each inspection and when the standard is met, the Director
shall execute a Phase II bond release.

9.2 e. After five (5) growing seasons following the last
augmented seeding, planting, fertilization, revegetation, or
other work, the operator may request a final inspection and finail
bond release. Upon receipt of such request, the Director shall
conduct a final vegetative evaluation using approved,
statistically valid sampling techniques. A final report shall be
filed and if the applicable standards have been met, the Director
cshall release the remainder of the bond. Ground cover,
production, or stocking shall be considered egual to the approved
cuccess standard when they are not less than 90 (ninety) percent
of the success standaxrd.
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9.3.f. Where the post mining land use requires legumes
and perennial grasses, the operator shall achieve art least a
ninety (90} percent ground cover and a productivity level as set
forth in the Handbook during any two years of the responsibility
period except for the first year. Substandard areas shall not
exceed one-fourth (1/4) acre in size nor total more than ten (10)
percent of the area seeded. Exceptions to this standard may be
authorized by the Director based on the following:

9.3.f.1. For areas to be developed for industrial or
regidential use less than two (2) years after regrading is
completed, the ground cover of living plants shall not be less
than required to control erosion.

9.3.f.2. For areas to be used for cropland, the
success of crop production from the mined area shall be equal to
or greater than that of the approved standard for the crop being
grown over last two (2} consecutive growing seasons of the five
growing season liability period. The applicable five growing
season period of responsibility for revegetation shall commence
at the date of initial planting of the crop being grown.

9.3.9g. On areas to be developed for forestland and/or
wildlife use, success of vegetation shall be determined on the
basis of tree and shrub survival and ground cover. Minimum

standards for woody plants ghall be seventy percent (70%) ground
cover of legumes and perennial grasses, and four hundred fifty
(450) trees (including volunteer tree species) and/or planted
shrubs per acre for the growing season of the last year of the
responsibility period.

Substandard areas cshall not exceed one-fourth {(1/4) acre in
size nor total more than twenty percent (20%) of the area seeded
or planted. Provided, that where a wildlife planting plan has
been approved by a professional wildlife biclogist and proposes a
stocking rate of less than four hundred fifty (450) trees or
shrubs per acre the standard for grasses and legumes shall meet
those standards contained in paragraph {(f) of this Subsection.
At the time of final bond release, at least eighty (80} percent
cf all trees and shrubs used to determine revegetation success
must have been in place for at least sixty (60) percent of the
applicable minimum period of responsibility. Trees and shrubs
counted in determining such success shall be healthy and shall
have been in place for not less than two (2) growing seasons.

9.3.h. Forest resource conservation standards for
commercial reforestation operations are as follows:
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9.3.h.1. The area shall have a minimum stocking of six
hundred (600) trees per acre;

9.3.h.2. A minimum of seventy-five percent (75%) of
countable trees shall be commercial tree species as reflected in
the approved planting plan;

9.2.h.3. A request for bond release shall be approved
by the Director 1f the tree survival is equal to or greater than
four hundred fifty (450) trees per acre and there is seventy
percent (70%) herbaceous cover during the growing season of the
last year of the responsibility period; and

3.3.h.4. At the time of final bond release, at least
eighty (80) percent of all trees and shrubs used to determine
revegetation success must have been in place for at least sixty
(60) percent of the applicable minimum period of responsibility.
Trees and shrubs counted in determining such success shall be
healthy and shall have been in place for not less than two (2)
growing seasons.
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38-2-10 Prime Farmlands.
10.1. Identification of Prime Farmlands.

10.1.a. Each permit application ghall include the results
of a reconnaissance inspection to determine whether or not all or
part of the permit area is prime farmland. BAall or any part of a
proposed permit area may be designated by the Director as prime
farmland on the basis of a reconnaissance inspection, soil
surveys, and other reguired information submitted as part of a
permit application. For the purposes of this Section, said
surveys shall mean surveys developed in accordance with standards
of the National Cooperative Soil Survey which includes the
procedures set forth in the U. g. Department of Agriculture
Handbook 436 (Soil Taxonomy) and 18 {Soil Survey) .

10.1.b. The requirements for said surveys may be waived by
the Director if the applicant can demonstrate that a basis exists
for making a negative determination of prime farmland.

10.2. Negative Determination of Prime Farmland.

10.2.a. Land within the proposed permit area shall not be
considered as prime farmland where the applicant can demonstrate
one or mere of the following situations:

10.2.a2.1. No land within the proposed permit boundaries
have been historically used for cropland. For purpcses of prime
farmland determinations, historically used for cropland means:

10.2.a.1.A. Lands that have been used for
cropland for any five (5) years or more out of the ten (10} vears
immediately preceding the acquisition, including purchase, lease,
or option, of the land for the purpose of conducting or allowing
through resale, lease or option the conduct of surface coal
mining and reclamation operations;

10.2.a.1.B. Lands that the Director determines,
on the basis of additicnal cropland history of the surrounding
iands and the lands under consideraticn, that the permit ares is
clearly cropland but falls outside the specific five (5) years in
ten (10) criterion, in which case the regulations for prime
farmland may be applied to include more years to cropland history
only to increase the prime farmland acreage to be preserved; or
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10.2.a.1.C. Lands that would likely have been
used as cropland for any five (5) out of the last ten (10) vyears,
immediately preceding such acquisition but for the same fact of
ownership or contrcl of the land unrelated to the productivity of
the land.

10.2.a.2. The slope of all land within the permit area
is ten percent {10%) or greater;

10.2.a.3. Other factors exist, such as a very rocky
surface, or the land is frequently flooded during the gpring or
fall season more often than once in twe (2) years, which clearly
places all land within the area outside the purview of prime
farmland; or

10.2.a.4. A written determination based on soil surveys
and other scientific findings made by a qualified person other
than the applicant that land within the proposed mining area does
not meet the requirements for prime farmlands. The soil survey
shall be of the detail used by the U. S. Soil Conservation
Service for operaticnal conservation planning and shall contain
at a minimum a description of soil mapping units, pH, soil
horizon depths and soil densities.

10.3. Plan for Restoration of Prime Farm;and.

10.3.a. The applicant shall propose a plan for the mining
and restoration of any prime farmland within the proposed permit
area. This plan shall be made a part of the permit application
and chall be the basis for determining the technological
capability of the applicant to restore prime farmlands. The plan
shall include:

10.3.a.1. A soil survey of the original undisturbed
soil profile showing the depth and thickness of each of the scil
horizons that collectively comnstitute the root zone. The soil
survey shall be of the detail used by the U. 5. Seil Conservation
Service for operational conservation planning and shall contain,
at a minimum, a description of soil mapping units, pH, soil
density, and the depth and thickness of each soil horizon;

10.3.a.2. The proposed types of equipment and

methodology to be used for removal, storage, and replacement of
the soil in accordance with subsection 10.4 of this Sectiomn;
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10.3.a.3. The location of areas tc be usged for the
separate stockpiling of the soil horizons and plans for soil
stabilization before redistribution;

10.3.a.4. The use of topsoil substitutes may be
approved by the Director on the basig of scientific information
provided by the applicant that the substitute material is
suitable for the proposed pcstmining land use. Such information
shall be made a part of the permit application;

10.3.a.5. Plans for seeding and/or planting the
regraded area and the conservation practices proposed to control
erosion and sedimentation during the first twelve {12) months
after regrading is completed;

10.3.a.6. Scientific data from comparable areas that
demonstrate that the applicant will achieve, within a reasonable
period of time, equivalent or higher levels of yield after mining
as existed before mining; and

10.3.a.7. Information regarding productivity prior to
mining, including the average yield of food, fiber, forage or
wood products obtained under a high level of management.

10.4. Special Requirements.

10.4.a. For all proposed mining operations on prime
farmlands, the applicant shall meet the following special
requirements:

10.4.a.1. All scil horizons to be used in the
reconstruction of the soil shall be removed and stockpiled before
drilling, blasting, or mining. Where removal of soil horizons
result in erosion that may cause air and water pollution, the
application shall specify methods or treatment to control erosion
of exposed overburden. The application shall describe procedures
to be used to:

10.4.a.1.A. Remove separately the entire A
horizon or other suitable soil materials which will be used to
create a final soil having a greater productive capacity than
that which existed prior to mining. Such operations will be
carried out in a manner that prevents mixing or contamination
with other material before replacement;
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10.4.a.1.B. Remove separately the B horizon of
the natural scil or a combination of B horizon and underlying C
horizon or other suitable soil material that will create a
reconstructed root zone of greater productive capacity than that
which existed prior to mining. Such operations shall be carried
out in a manner that prevents mixing or contamination with other
material; and

10.4.a.1.C. Remove separately the underlying C
horizons or other strata, or a combination of such horizons or
other strata to be used instead of the B horizon that are of
greater thickness and that can be shown to be more favorable for
plant growth than the B horizon, and that when replaced will
create in the reconstructed soil a final root zone of greater
depth and quality to that which existed in the natural soil.

10.4.b. If stockpiling of soil horizons is necessary, the

A horizon and B horizon shall be stored separately from each
other. The stockpiles shall be sited within the permit area at a
suitable location where they will not be disturbed or exposed to
excessive erosion by water or wind before the stockpiled horizons
can be redistributed on the regraded surface. Stockpiles in
place for more than thirty (30) days shall be protected from
erosion.

10.4.c. Soil Replacement.

10.4.c.1. Soil reconstruction specifications
established by the U. S. Soil Conservation Service shall be based
upon the standards of the National Cooperative Soil Survey and
shall include, as a minimum, physical and chemical
characteristics of reconstructed soils and soil descriptions
containing soil-horizon depths, sgoil densities, soil pH, and
other specifications such that constructed soils will have the
capability of achieving levels of yield equal to, or higher than,
those of nonmined prime farmland in the surrounding area.

10.4.c.2. The minimum depth of soil and substitute soil
material to be reconstructed shall be forty-eight (48} inches, or
a lesser depth equal to the depth tc a subsurface horizon in the
natural soil that inhibits or prevents root penetration, or a
greater depth if determined necessary to restore the original
soil productivity capacity. Soil horizons shall be considered as
inhibiting or preventing root penetration if their physical or
chemical properties or water-supplying capacities cause them to
restrict or prevent penetration by roots of plants common to the
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vicinity of the permit area and if these properties or capacities
have little or no beneficial effect on soil productive capacity.

10.24.¢.3. The operator shall replace and regrade the
soil horizons or other root-zone material with proper compaction
and uniform depth.

10.4.c.4. The operator shall replace the B horizon, C
horizon, or other approved substitute material to the thickness
needed to meet the requirements of subparagraph (2) of paragraph
(c) of this subsection.

10.4.c.5. The operator shall replace the topsoil or
other approved substitute materials as the final surface soil
layer. This surface soil layer shall equal or exceed the
thickness of the original surface scil layer, as determined by
the soil survey.

10.4.4. Apply nutrients and soil amendments as needed to
establish quick vegetative growth,

10.4.e. In those areas where the B or horizons were not
removed but may have been compacted or otherwise damaged during
the mining operation, the operator shall engage in deep tilling
or other appropriate means to restore premining capabilities.

10.5. Revegetation. Each person who conducts surface ceal

mining and reclamation Operations on prime farmland shall meet
the following revegetation requirements during reclamation:

10.5.4a. Following soil replacement, the operator shall
establish a vegetative cover of the type and in the manner set
forth in the approved permit. Seeding and/or planting shall be
accomplished during the next period for favorable planting
conditions. Suitable mulch and other soil stabilizing practices

10.5.b. Within the time period specified in the permit,
but not more than ten (10) years after completion of backfilling
and rough grading, any portion of the permit area which is prime
farmland must be used for crops. The crops may be grown in
rotation with hay or pasture crops. The Director may approve the
use of perennial plants for hay where this is a common long term
use of prime farmland soils in the surrounding area.

10.6 Revegetation and Restoration of Soil Productivity.
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10.6.a. Following prime farmland soil replacement, the
soil surface shall be stabilized with a vegetative cover or other
means that effectively controls soil loss by wind and water
erosion.

10.6.b. Prime farmland soil productivity shall be restored
in accordance with the following provisions:

10.6.b.1. Measurement of soil productivity shall be
initiated within ten (10) years after completion of soil
replacement.

10.6.b.2. Soil productivity shall be measured on a
representative sample or on all of the mined and reclaimed prime
farmland area using the reference crop determined under paragraph
b.6. of this subsection. A statistically valid sampling
technigue at a ninety (90) percent or greater statistical
confidence level shall be used as set forth in the Handbook and
in consultation with the U. S. Soil Conservation Service.

10.6.b.2. The measurement period for determining
average annual crop producticn (yield) shall be a minimum of
three {(3) crop years prior to release of the performance bond.

10.6.b.4. The level of management applied during the
measurement period shall be the same as the level of management
used on nonmined prime farmland in the surrounding area.

10.6.b.5. Restoration of scil productivity shall be
considered achieved when the average yield during the measurement
period equals or exceeds the average yield of the reference crop
established for the same period for nonmined soils of the same or
similar texture or slope phase of the soil series in the
surrounding area under eguivalent management practices.

10.6.b.6. The reference crop on which restoration of
soil productivity is proven shall be selected from the crops most
commonly produced on the surrounding prime farmland. Where row
crops are the dominant crops grown on prime farmland in the area,
the row crop requiring the greatest rooting depth shall be chosen
as one of the reference crops.

10.6.b.7. Reference crop yields for a given crop season
are to be determined from:
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10.6.b.7.A. The current yield records of
representative local farms in the surrounding area, with
concurrence by the U. $. Soil Conservation Service; or

10.6.b.7.8B. The average county vyields
recognized by the U. g. Department of Agriculture, which have
been adjusted by the U. 8. 3o0il Conservation Service for local
vield variation within the county that is associated with
differences between nonmined prime farmland soil and all other
soils that produce the reference Ccrop.

16.6.b.8. Under either procedure in paragraph (b) (7) of
this subsection, the average reference crop yield may be
adjusted, with the concurrence of the U. S. Soil Conservation
Service, for:

10.6.b.8.A. Disease, pest, and weather- induced
seasonal variations; or

10.6.b.8.B. Differences in specific management

practices where the overall Mmanagement practices of the crops
being compared are equivalent.
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38-2-11 Insurance and Bonding.
11.1 Insurance.

1l1.1.a. The applicant shall provide liability insurance
for each  surface mining and reclamation operation and maintain
such insurance throughout the life of the permit or any renewal
thereof, and the liability period necessary to complete all
reclamation operations, in the following minimum amounts for each
surface mining and reclamation operation:

11.1.a.1l. For bodily injury $300,00¢ for each
occurrence and $500,00C aggregate.

11.1.a.2. For property damage $300,000 for each
occurrence and $500,000 aggregate with no exclusions for
blasting, landslides, or water loss.

11.1.b. A statement shall be affixed to each certificate
of insurance affirming that the insurer will promptly notify the
Director of any substantive change in policy including
cancellations, termination, or failure to renew.

11.1.c. Insurance coverage for blasting damage may be
terminated prior to final bond release but not before blasting
activities have ceased provided that the full amount of liability
coverage shall continue as required by the Act and these
regulations.

11.2 General Requirements For All Bonds.

11.2.a. Prior tc issuance of a permit and prior to
initiation of surface mining operations, the operator shall
provide a bond in accordance with Sections 11 and 12 of the Act
and in accordance with this section.

11.2.b. All performance bonds shall provide a mechanism
for a bank or surety company to give prompt notice to the
Director and the permittee of any acticn filed alleging the
insolvency or bankruptcy of the surety company, the bank, or the
permittee; or alleging any violations which would result in
suspension or revocation of the surety's license or bank's
charter to do business.

11.2.c. Upon incapacity of the bank or surety company by
reason of bankruptcy, insolvency, or suspension or revocation of
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a charter or license, the permittee shall be deemed to be without
bond coverage and shall promptly notify the Director.

11.2.d. The Directcor shall issue a notice of violation
against any operator who 1s without bond coverage. The notice of
violation shall specify a pericod of time to replace bond coverage
not to exceed fifteen (15) days. During this period the Director
shall conduct weekly inspections to ensure continuing compliance
with permit requirements, these regulations and the Act. Such
notice of violation, if abated within the specified time period,
shall not be counted as a notice of viclaticn for purposes of
civil or criminal penalties determining a "pattern of viclations"
and need not be reported as a past violation in subseguent permit
applications. If such a notice of violation is not abated iIn
accordance with the specified time pericd, a cessation order
shall be issued, at which time the operator shall initiate and
complete as contemporaneously as possible total reclamation of
all disturbed areas. Mining operations shall not resume until
the Director has determined that an acceptable bond has been
posted.

l11.2.e. For bonds and permits which are to be transferred,
assigned or sold under the provisions of subsection 3.25 of these
regulations and which have significant long-term environmental
liabilities the Director may require a showing that either the
bond is sufficient to cover the liability or that the assignee
has the financial resources and capability to assume the
liability.

11.3 Bond Instruments.

11.3.a. Surety bonds shall be subject to the following
conditions:

11.3.a.1. A surety bond shall be executed by the
cperator and a corporate surety licensed to do business in the
State of West Virginia and approved by the Director.

11.3.a.2. Surety bonds shall be noncancelable during
their term except that surety bond coverage may be adjusted in
accordance with the provisions of subsection 12.3 of these
regulations.

11.3.b. Collateral bonds will be negotiable and guaranteed
and subject to the following conditions:
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11.3.b.1. The form of the collateral bond shall be:

11.3.b.1.A. Bonds of the United States or its
possessions;

) 11.3.b.1.B. Full faith and credit general
cbligation bonds of the State of West Virginia, or other states,
and any county, district municipality of the state of West
Virginia or other states;

11.3.b.1.C. Certificate of deposit;
11.3.b.1.D. Cash;
11.3.b.1.E. Real property posted as a

collateral bond shall meet the following conditions:

11.3.b.1.E.1. The applicant shall grant the
Division of Environmental Protection a first mortgage, first deed
of trust, or perfected first-lien security interest in real
property with a right to sell or otherwige dispose of the
property in the event of forfeiture;

11.3.b.1.E.2. In order for the Director to
evaluate the adequacy of the real property offered to satisfy
collateral requirements, the applicant shall submit a schedule of
the real property which shall be mortgaged or pledged to secure
the obligations under the indemnity agreement. The list shall
include: (1) A description of the property; {2} The fair market
value as determined by an independent appraisal conducted by a
certified appraiser; and (3) Proof of possession and title to
the real property; and

11.3.b.1.E.3. The property may include land
which is part of the permit area; however, land pledged as
ccllateral for a bond under this section shall not be disturbed
under any permit while it is serving as security.

11.3.b.1.F. Whole life insurance policies posted
as a collateral bond shall meet the following conditions:

11.3.b.1.F.1. The corporation, partnership,

or sole proprietorship applying for the permit shall own the said
policy;

140



Title 38
CSR 2
Section 11

11.3.b.1.F.2. The Director shall cbktain
possession of and keep in custedy all policies assigned by the
applicant, until authorized for release Oor replacement;

11.3.0.1.F.3. The Director shall, at a
minimum, value this collateral at net cash surrender value so as
tc ensure that such policies, less all penalties and
administrative expenses incurred at the time of redemption, shall
equal or exceed the amounts of the bond required to be posted;

11.3.b.1.F.4. The net cash surrender value
of the whole life insurance policy shall not exceed $300,000.00;

11.3.b.1.F.5. The Director shall accept only
whole life policies which are not interest sensitive and have a
guaranteed rate of interest;

11.3.b.1.F.6. The Director shall require that
whole life policies be assigned to the Division of Environmental
Protection, in writing, and reflect this assignment upon the
books of the company issuing such policies and be recorded by the
applicant as required by the Director;

11.3.b.1.F.7. TUpon and during the
assignment, such policies shall bear no liens, loans or
encumbrances, and none shall become effective without the prior
written consent of the Director, with the exception of allowing
future dividends distributed to such policies to offset annual
premiums, so long as the net cash surrender value meets or
exceeds the amounts of the bond required; and

11.3.b.1.F.8. The Director shall only accept
those policies issued by companies licensed to conduct business
in the State of West Virginia. Furthermore, such companies shall
be member insurers of the West Virginia Life and Health Insurance
Guaranty Association and have an independent financial rating by
A. M. Best Company of A+ (Superior), Raa by Moody's Investor
Service, or the equivalent.

11.3.b.1.3. Letters of credit shall be subject to
the following conditicns:

11.3.b.1.G6.1. The letter may only be issued

by a bank organized or authorized to do business in the State of
West Virginia;
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11.3.b.1.G8.2. Letters of credit shall be
irrevocable during their terms. The Director may approve the use
of letters of credit as security in accordance with a schedule
approved with the permit. Any bank issuing a letter of credit
for the purposes of this paragraph shall notify the Director in
writing at least ninety (90) days prior to the maturity date of
such letter of credit or the expiration of the letter of credit
agreement. Letters of credit utilized as securities in areas
requiring continucus bond coverage shall be forfeited and
collected by the Office of Attorney General, if not replaced by
other suitable bond or letter of credit at least thirty (30) days
pefore the expiration date of the letter of credit agreement;

11.3.b.1.G.3. The letter must be payable to
the Division of Environmental Protection in part or in full upon
demand and receipt from the Director of a notice of forfeiture;

11.3.b.1.3.4. The Director shall not accept
a2 letter of credit in excess of ten percent (10%) of the bank's
capital surplus account as shown on a balance sheet certified by
a certified public accountant;

11.3.b.1.@.5. The Director shall not accept
lettere of credit from a bank for any person, oI all permits held
by that person, in excess of three times the company's maximum
single obligation as provided by State law;

11.3.b.1.G.6. The Director shall provide in
the indemnity agreement that the amount shall be confessed to
judgment upon forfeiture; and

11.3.b.1.G.7. The bond shall provide that:

11.3.b.1.G6.7. (a) The bank will give
prompt notice to the permittee and the Director of any notice
received or action filed alleging the insolvency or bankruptcy of
the bank, or alleging any violations of regulatory requirements
which could result in suspension or revocation of the bank's
charter of license to do business;

11.3.k.1.G.7.({b) In the event the
bank becomes unable to fulfill its cbligations under the letter
of credit for any reason, notice shall be given immediately to
the permittee and the Director; and

11.3.b.1.G.7.(c¢) Upon the incapacity of
a bank by reason of bankruptcy, insolvency oOr guspension or
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revocation of its charter or license, the permittee shall be
deemed to be without bond coverage in violation of Section 11
and/or Section 12 of the Act. The Director shall issue a noctice
of violation against any permittee who is without bond coverage.
The notice shall specify a reasonable period to replace bond
coverage, not to exceed ninety (90) days. During this period the
Director shall conduct weekly inspections to ensure continuing
compliance with other permit requirements, the regulatory program
and the Code of West Virginia. Such notice of violation, if
abated within the period allowed, shall not be counted as a
notice of violation for purposes of determining a "pattern of
willful violations" and need not be reported as a past violation
in permit applications. If such a notice of violation is not
abated in accordance with the schedule, a cessation order shall
be issued, at which time the operator shall begin and complete,
as contemporaneously as possible, total reclamation of the area.

11.3.b.1.G.7.(d) Persons with an interest in
letters of credit posted as a bond, and who desire notification
of actions pursuant to the bond, shall request the notification
in writing to the Director at the time collateral is offered.

11.3.b.2 The Director shall obtain possession of and
keep in custody all ccllateral deposited by the applicant, until
authorized for release or replacement;

11.3.b.3. The Director shall require that certificates
of deposit be assigned to the Division of Environmental
Protection, in writing, and reflect this assignment upon the
books of the bank issuing such certificates;

11.3.b.4. The Director shall not accept an individual
certificate for a denomination in excess of maximum insurable
amount as determined by F.D.I.C.;

11.3.b.5. The Director shall require the banks issuing
these certificates to waive all rights of setoff or liens which
it has or might have against those certificates;

11.3.b.6. The Director shall only accept certificates
of deposit in a bank in this State;

11.3.b.7. Persons with an interest in collateral posted
as a bond, and who desire notification of actions pursuant to the
bond, shall request the notification in writing to the Director
at the time ceollateral is offered;
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11.2.b.8. The estimated bond value of all collateral
posted as bond assurance under this paragraph shall be subject to
a margin which is a ratio of bond value to market value as
determined by the Director. This margin shall reflect legal and
liquidation fees, as well as value depreciation, marketability
and fluctuations which might affect the net cash available to the
Director for performing reclamation. The bond value of
collateral may be evaluated at any time, but shall be evaluated
as part of permit renewal and if necessary the bond wvalue
increased or decreased. In no case shall the market value be
less than the required bond wvalue; and

11.3.b.9. For those permits issued prior to January 1,
1993, which have collateral bonds other than these specified in
this paragraph, such bond may remain in effect unless they are
determined by the Director to be insufficient or otherwise
invalid.

11.3.c. Escrow Bonding.

11.3.c.1. The Directcr may authorize the operator to
supplement a bonding program through the establishment of an
escrow account deposited in one or more federally insured
accounts payable on demand only to the Director or depesited with
the Director directly. Contributions tec the account may be based
on acres affected or tons of ccal produced or any other rate
approved by the Director. 1In all cases, the total bond including
the escrow amount, as determined by the Director in the bonding
schedule, shall not be less than the amount required under
Sections 11 and 12 of the Act.

11.3.c.2. Escrow funds depogited in federally insured
accounts shall not exceed the maximum insured amcount under
applicable Federal insurance prcgrams such as by F.D.I.C.

11.3.c.3. Interest pald on an escrow account shall be
retained in the escrow account and applied to the bond value of
the escrow account unless the Director has approved that the
interest be paid to the operator. In order to qualify for
interest payment, the operator shall reqguest such action in
writing during the permit application process.

11.3.c.4. Certificates of deposit may be substituted
for escrow accounts upon approval of the Director.

11.3.d. Self-Bonding.
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11.3.d.1. Definitions. For the purposes of this
subsection only:

11.3.4.1.4. Current assets means cash or other
assets or resources which are reasonably expected to be converted
to cash or sold or consumed within one (1} year or within the
normal operating cycle of the business.

11.3.d.1.B. Current liabilities means
obligations which are reasonably expected to be paid or
liquidated within one (1) year or within the normal operating
cycle of the business.

11.3.d.1.C. Fixed assets means plants and
equipment, but does not include land or coal in place.

11.3.d.1.D. Liabilities means obligations to
transfer assets or provide services to other entities in the
future as a resulit of past transactions.

11.2.4.1.E. Net worth means total assets minus
total liabilities and is equivalent to owners equity.

11.3.d.1.F. Parent corporation means
corporation which owns or controls the applicant.

11.3.d.1.G. Tangible net worth means net worth
minus intangibles such as goodwill and rights to patents or
royalties.

11.3.d.2. The Director may accept a self-bond from an
applicant for a permit if all of the following conditions are met
by the applicant or its parent corporation guarantor:

11.3.4.2.A. The applicant designates a suitable
agent to receive service of process in the state where the
proposed surface coal mining operation is to be conducted.

11.3.d.2.8. The applicant has been in
continuous operation as a business entity for a period of not
less than five (5} years. Continuous operation shall mean that
business was conducted over a period of five (5) years
immediately preceding the time of application.

11.3.d.2.B.1. The Director may allow a joint

venture or syndicate with less than five (5) years of continuous
operation to qualify under this requirement, if each member of
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the jeint venture or syndicate has been in continuous operaticn
for at least five (5) years immediately preceding the time of
application.

11.3.d4.2.B.2. When calculating the periocd of
continuous operation, the Director may exclude past periods of
interruption to the operation of the business entity that were
beyond the applicant's control and that de not affect the
applicant's likelihood of remaining in business during the
proposed surface coal mining and reclamation operations.

11.3.d.2.C. The applicant submits financial
information in sufficient detail to show that the applicant meets
one of the following criteria:

11.3.d4.2.C.1. The applicant has a current
rating for its most recent bond issuance of "A" or higher as
issued by either Moody's Investor Service or Standard and Poor's
Corporation;

11.3.d.2.C.2. The applicant has a tangible
net worth of at least ten (10) million dollars, a ratio of total
liabilities toc net worth of 2.5 times or less, and a ratio of
current assets to current liabilities of 1.2 times or greater; or

11.3.d4.2.C.3. The applicant's fixed assets
in the United State total at least twenty (20) million dollars,
and the applicant has a ratio of total liabilities to net worth
of 2.5 times or less, and a ratio of current assets to current
liabilities of 1.2 times or greater.

11.3.4.2.D. The applicant submits:

11.3.d.2.D.1. Financial statements for the
most recently completed fiscal year accompanied by a report
prepared by an independent certified public accountant in
conformity with generally accepted accounting principles and
containing the accountant's audit opinion or review opinion of
the financial statements with no adverse opinion;

11.3.d.2.D0.2. Unaudited financial statements
for completed quarters in the current fiscal year; and

11.3.d.2.D.3. Additional unaudited
information as requested by the Director.
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11.3.d.3. The Director may accept a written guarantee
for an applicant's self-bond from a parent corporation guarantor,
if the guarantor meets the conditions of subparts (A) through (D)
of subparagraph (2) of this paragraph as if it were the
applicant. Such a written guarantee shall be referred to as a
"corporate guarantee". The terms of the corporate guarantee
shall provide for the following:

11.3.4d.3.A. If the applicant fails to complete
the reclamation plan, the guarantor shall do so or the guarantor
shall be liable under the indemnity agreement tc provide funds to
the Director sufficient to complete the reclamation plan, but not
to exceed the bond amount.

11.3.4.3.B. The corporate guarantee shall
remain in force unless the guarantor sends notice of cancellation
by certified mail to the applicant and to the Director at least
ninety (90) days in advance of the cancellation date, and the
Director accepts the cancellation.

11.3.4.3.C. The cancellation may be accepted by
the Director if the applicant obtains suitable replacement bond
before the cancellation date or if the lands for which the self-
bond, or portion thereof, was accepted have not been disturbed.

11.3.d.4. For the Director to accept an applicant's
self-bond, the total amount of the outstanding and proposed self-
bonds of the applicant for surface coal mining and reclamation
operations shall not exceed twenty-five (25) percent of the
applicant's tangible net worth in the United States. For the
Director to accept a corporate guarantee, the total amount of the
parent corporation guarantor's present and proposed self-bonds
and guaranteed self-bonds for surface coal mining and reclamation
operations shall not exceed twenty-five (25} percent of the
guarantor's tangible net worth in the United States.

11.3.d.5. If the Director accepts an applicant's gelf-
bond, an indemnity agreement shall be submitted subject to the
following requirements:

11.3.d.5.A. The indemnity agreement shall be
executed by all persons and parties who are to be bound by it,
including the parent corporation guarantor, and shall bind each
jointly and severally.
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11.3.4d.5.B. The indemnity agreement shall be
accompanied by an affidavit certifying that the agreement is
valid under all applicable State and Federal laws.

11.3.d.5.C. Corporations applying for a self-
bond or parent corporations guaranteelng a subsidiary's self-bond
shall submit an indemnity agreement signed by two (2} corporate
officers who are authorized to bind the corporation. A copy of
such authorization shall be provided to the Director. The
guarantor shall provide a copy of the corporate authorization
demonstrating that the corporation may guarantee the self-bond
and execute the indemnity agreement.

11.3.4.5.D. If the applicant is a partnership,
joint venture or syndicate, the agreement shall bind each partner
or party who has a beneficial interest, directly or indirectly,
in the applicant.

11.3.4.5.E. Pursuant to the bond forfeiture
provisions of subsection (b) of Section 17 of the Act, the
applicant or parent corporation guarantor shall be required to
complete the approved reclamation plan for the lands in default
or to pay to the Director an amount necessary to complete the
approved reclamation plan, not to exceed the bond amount. The
indemnity agreement when under forfeiture shall operate as a
judgment against those parties liable under the indemnity
agreement.

11.3.d.6. The Director may require self-bonded
applicants and parent guarantors to submit an update of the
information required under subparts A. through D. of subparagraph
2. of this paragraph within ninety (90) days after the close of
each fiscal year following the issuance of the self-bond or
corporate guarantee.

11.3.d4.7. If at any time during the period when a self-
bond is posted, the financial conditions of the applicant or the
parent corporation guarantor change so that the criteria of
subpart C., subparagraph 2. and subparagraph 4. of this paragraph
are not satisfied, the permittee shall notify the Director
immediately and shall within ninety (90) days post an alternate
form of bond in the same amount as the self-bond.

11.3.e. Combined Surety/Escrow Bonding.

11.3.e.1. The Director may accept a combined
surety/escrow bonding schedule provided that:
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11.3.e.1.A. A surety bond payable to the
Director is posted in the amount determined under Sections 11 and
12 of the Act for reclamation of each successive increment; and

11.3.e.1.B. An interest-bearing escrow account,
payable to the Director with a predetermined deposit amount and
frequency, 1s established.

11.3.e.2. Conditions of the combined surety/escrow
bonding method shall be as follows:

11.3.e.2.A. Surety bond:

11.3.e.2.A.1. The term of the surety bond
shall be not less than two (2} years.

11.3.e.2.A.2. The amount of the surety bond
shall always be sufficient to cover the difference between the
escrow balance and the total reclamation cost.

11.3.e.2.A.3. The surety bond may be reduced
in amount, but the liability remaining shall depend on the
escrow-deposit rate which shall be subject to the requirements of
paragraphs (b) and (c¢) of this subsection.

11.3.e.2.A.4. The surety bond shall be
noncancelable by the surety during the bond term.

11.3.e.2.A.5. Surety bond coverage may be
released by the Director without applying the bond-release
criteria of the Act and Section 12 of these regulations, at any
time during the bond term, provided provisions of subdivision 5.,
subpart B., of this subparagraph are met or are in accordance
with the provisions of bond replacement under Subsection 12.1 of
these regulations.

11.3.e.2.A.6. The surety bond is subject tc
the conditions of bond forfeiture including noncompliance with
the escrow-account provisions of subpart B. of this subparagraph.

11 .3.e.2.B. Egcrow account:

11.3.e.2.B.1. The terms and conditions of
the escrow account shall be developed jointly by the operator,
surety and Director. For the purpcoses cf this section, the
development of the escrow account shall be based on a production
basis in an amount not less than that required to make the escrow
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account equal to or greater than the bond requirement within the
term of the surety bond as agreed on jointly by the operator, the
surety and the Director. Deposits to the escrow account by the
operator shall be made monthly and so reported to the Director.
Failure to make deposits on schedule shall be just cause for
action by the Director.

11.3.e.2.B.2. A certified escrow-account
balance statement shall be provided quarterly to the surety and
the Director.

11.3.e.2.B.3. Procvisions of the escrow
account shall be in accordance with paragraph b. of this
subsection.

11.3.e.2.B.4. The escrow account shall be
subject to bond-forfeiture.

11.3.e.2.B.5. The escrow account balance
shall equal the initial bond amount, plus any adjustments
required by subdivision i. of this subpart, one hundred twenty
(120) days prior to surety bond termination, unless the total
bend amount required has been previously reduced through the
bond-release procedures.

11.3.e.3. Provisions of the Act and Section 12 of these
regulations may be applied to both surety and escrow bond
coverage during the bond term.

11.3.e.4. The surety escrow combination may be repeated
successively or amended during the term by replacing the escrow
account with a surety bond, and reestablishing the escrow terms
and deposit rate, subject to Director approval.

11.4 Incremental Bonding.

11.4.a. When the applicant elects to bond in increments as
specified in subsection (a), Section 11, of the Act, the
following conditions shall apply:

ll1.4.a.1. A performance bond in the appropriate amount
shall be filed with the Director for that increment of land
within the permit area upon which the operator will initiate and
conduct surface mining and reclamation cperations. As succeeding
increments of surface mining and reclamation operations are to be
initiated and conducted within the permit area, the operator
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shall prior to land disturbance file with the Director and
receive approval of an additional bond or bonds in accordance
with subsection 11.3 of this section;

11l.4.a.2. Once the operator has chosen to proceed with
bonding either the entire permit area or with incremental
bonding, he shall continue bonding in that manner for the term of
the permit. The minimum amcunt of bond furnished shall be ten
thousand dollars ($10,000) ;

11.4.a.3. A cumulative bond schedule shall be submitted
to the Director listing the areas covered by the initial bond and
for the addition of other acreage as it is affected. Independent
increments will be of sufficient size and configurations so as to
provide for efficient and contemporaneous reclamation operations.
The amount of bond required to obtain a permit shall include the
full reclamation cost of the initial area being affected; and

11.4.a.4. When the applicant elects to "increment" the
amount of the performance bond during the term of the permit, he

areas on the proposal map and shall specify the proportion of the
total bond amount which will be filed prior to commencing
operations on each incremental area. The scheduled amount of
each performance bond increment shall be filed in the sequence
approved in the permit, and shall be filed with the Director at
least thirty (30) days prior to the commencement of surface coal
mining and reclamation operations in the subject incremental
area.

11.5 Open-Acre Limit Bonding. An applicant for a permit may

propose and the Director may, at his discretion, approve the use
of open-acre limit bonding for surface extraction operations
only. Open-acre limit bonding is a mechanism whereby the
operator may bond a designated portion of the total permit area.
This acreage and bond amount constitutes the open-acre limit for
the subject permit. as initial Site development is completed,

area, the limits of the open-acre limit for which bond has been
posted will be approached. At this point, the operator will
establish and the Director will verify, that portion of the opern-
acre limit which has been backfilled, regraded, and vegetated in
accordance with the approved reclamation plan and the pProvisions
of subsection 14.15 of these regulations. That portion of the
acreage which has been satisfactorily reclaimed will be applied
to a new portion of the permit area which lies in advance of
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mining, and a new open-acre limit area of the permit is
egtablished. In addition, the applicant will post a fixed rate
general bond for the entire permit area and a fixed rate bond for
permanent and semi-permanent facilities such as haulroads and
sediment control systems. The general bond and the ancillary
facility bond will remain in place until released in accordance
with subsection 12.2 of these regulations.

il.5.a. Where the applicant elects to use an open-acre
iimit bond during the term of the permit, he shall first post a
general bond in an amount required by subparagraph 1. cf this
paragraph. In addition, the applicant shall post the open-acre
limit bond, and/or ancillary facilities bond, at a rate and
amount required in subparagraph 2. of this paragraph.

11.5.a.1. The general bond will be in the amount of
seven hundred fifty dollars ($750) per acre for the entire permit
area. The bond will serve as financial assurance that the
revegetation requirements of Section S of these regulations will
be complied with.

11.5.a.2. The open-acre limit bond per acre rate will
be determined pursuant to the provisions of subsection 11.6 of
this Section: provided, That haulroads, sediment control systems
and other permanent or semi-permanent ancillary facilities will
also be bonded at a rate and amount of one thousand dollars
($1,000) per acre for the total proposed disturbed acreage of
such ancillary facilities. The open acre amount will be derived
by multiplying the per-acre rate established by subsection 11.6
of this section, by the number of acres proposed in the permit
application as the open acre limit: provided, That the minimum
amount of open acre limit bond will be ten thousand dollars
($10,000) .

11.5.b. Where the applicant elects to use open-acre limit
bonding pursuant to this subsection, the permit application will
contain a separate bonding section which will include:

11.5.b.1. An overlay outline map of the permit proposal
map which clearly and accurately depicts:

11.5.b.1.A. The extent and location of the
initial open-acre limit;

11.5.b.1.B. The extent and location of the
remaining permit area for which no initial bond is to be posted;
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11.5.b.1.C. The extent and location of all
permanent or semi-permanent ancillary facilities; and

11.5.b.1.D. A legend which identifies each area
and lists the respective acreage and amount of bond.

11.5.b.2. A description of the bonding instruments to
be used for the general bond, the open-acre limit bond, and the
ancillary facilities bond.

11.5.0.3. A narrative description consistent with the
reclamation plan for the timing and sequence of initial site
development, progression of land disturbance, and progression of
reclamation.

11.5.c¢. At the time at which the operator or the Director
determines that the progress of mining and reclamation is
approaching the full disturbance of the initial or succeeding
open-acre limit, the operator is required to submit a request to
advance the open-acre limit inteo the undisturbed portions of the
permit area by an amount of acreage not to exceed the acreage
reclaimed within the existing open-acre limit area. Such reguest
will be made on forms prescribed by the Director and accompanied
by the following:

11.5.c.1. An overlay map of the same type and
description required in subparagraph 1., paragraph b. of this
subsection depicting the area within the existing open-acre limit
on which reclamation is completed, and the undisturbed area
within the permit boundary to which the reclaimed portion is to
be transferred.

11.5.c.2. A copy of the bond release advertisement
required by Section 23 of the Act and subsection 12.2 of these
regulations.

11.5.4. The request for transfer of the open-acre limit
bond is subject to approval in writing by the Director. Such
approval may not be granted until a review of the site is made by
the Director and the information in the transfer request is
verified.

1l1.5.e. At the time of completion of all mining and
reclamation on the permit area, the operator will apply for bond
release in the same manner as described in Section 23 of the Act
and subsection 12.2 of these regulations.
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11.6 Site Specific Bonding.

11.6.a. Applicability. After the effective date of this
subsection, the four major categories of mining identified in
paragraph b. of this subsection shall be subject to the site
specific bonding requirements of Section 12 of the Act and this
subsection. The site specific bond amount for a permit in any of
these categories will be determined based on criteria set forth
in this subsection, and as calculated from the tables set forth
in paragraphs c., d., e. and £. of this subsection. Separate
permits for ancillary activities, i.e., haulroads, load outs,
railroad spurs and sidings, etc., will post bond in the amocunt
prescribed in Section 11 of the Act: provided, That where such
activities are incorporated into a permit application for one of
the four major categories, the site specific bond rate provided
for herein will apply; provided, however, that the bond required
gshall in no case be less than one thousand deollars ($1,000), nor
more than five thousand dollars ($5,000) per acre or fraction
therect.

Where a permit application includes two or more of the four
major mining categories, the application will delineate the
proposed disturbed acres for each category and the site specific
per acre bond amount for each category will be calculated in
accordance with the provisions of this subgection as if it were a
separate permit and the respective bond amount shall be posted
for each area of proposed disturbance in that category.

Where active or inactive operations are in compliance with
the provisions of subsection 14.15 of these regulations and coal
extraction operations are completed, or nearly completed, c¢r when
the operations are eligible for or have received Phase I bond
release, the site specific bond criteria of this subsecticn shall
not apply.

After January 1, 1994, all existing permits for surface
mining operations in the four major categories set forth in
paragraph b. of this subsection shall be reviewed by the Director
and a determination made as to whether or not the surface mining
cperations are subject to the site specific bonding criteria set
forth herein. The determinations shall be made in accordance
with the following:

Existing permits in the four major categories described in

paragraph (b) of this subsection shall be reviewed by the
Director at the time of renewal or mid-term review, whichever
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occurs first, and a determination made as to the adeguacy of
existing bond and shall not be renewed by the Director until the
appropriate amount of bond has been posted. The existing bond may
be determined to be adequate only if all the following criteria
are met:

1l1.6.a.1. The operation is active at the time of
application for renewal or mid-term review, whichever occurs
first.

11.6.a.2. An approved mining and reclamation plan which
is in accordance with the requirements of subsection 14.15 of
these regulations has been made a part of the permit, or has been
submitted as a permit revision and is pending approval.

11.6.a.3..The operation is in compliance with the
requirements of subsection 14.15 of these regulations.

11.6.a.4. The operation is not under a cessation order
or show cause order.

ll.6.a.5. There are not delinguent civil penalties
associated with the permit.

Where the operation has an approved inactive status, it
shall be subject to the site specific bond criteria of this
subsection at the time of permit renewal or mid-term review,
whichever occurs first, and shall not be renewed by the Director
until the appropriate amount of bond has been posted.

11.6.b, The four major categories of mining permits
subject to the provisions of this subsection are surface mines,
underground mines, coal refuse disposal sites, and coal
preparation plants. The tables in paragraphs c., d., e., and f.
cf this subsection display in matrix form the major criteria
which influence the level of difficulty in achieving reclamation
for the specific mining permit category. These include but are
not limited to the following factors:

11.6.b.1. Cost factors which will be encountered in
mine land reclamation of a forfeited site;

11.6.b.2. The risk of bond forfeiture incurred by the
State;

11.6.b.3. Operator's history of performance; and
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11.6.b.4. Environmental enhancement potential which may
mitigate reclamation cost.

These are shown on the "x" axis of the matrix. Each of
these criteria have been assigned a numerical criteria value for
calculating the site specific per acre bond amount. The sum of
the criteria values do not exceed 5,000, which is the maximum per
acre dollar amount of the bond provided for in the Act.

Under each major criteria are listed two or more sub-
criteria. These sub-criteria represent readily identifiable and
quantifiable elements of a permit application. Each sub-criteria
is assigned a numerical constant which when summed equals the
numerical value of their respective criteria.

In order to determine the appropriate site specific bond
amount for a specific permit, each sub-criteria constant is
multiplied by a conversion factor which is displayed on the "y™"
axis of the matrix. The value of the conversion factors reflects
a quantifiable element of the sub-criteria which influences the
level of consideration each element must be given in determining
reclamation costs or risk. The sum of the converted constants
will be the total per acre bond amount for a specific permit.

11.6.cC. Surface Mines. Table 1 displays the criteria,
sub-criteria, and conversion factors for the surface mines
category to be applied as follows:

11.6.c.1. The criteria of excess spoll disposal is
assigned a maximum criteria value of 1000 subject to the
following sub-criteria constants:

11.6.c.1.A. The type of excess spoil disposal
fill is assigned a sub-criteria constant of 800 subject to the
following conversion factors:

11.6.c.1.A.1. Excess spoil disposal on
existing sclid benches created by previous mining operations is
assigned a conversion factor of 0.2.

11.6.¢c.1.A.2. Excess spoil disposal on
natural slopes (side hill fills) utilizing controlled placement
technology or in valleys where controlled placement and chimney
rock core construction is employed, is assigned a conversion
factor of 0.6.
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11.6.¢.1.A.3. Excess spoil disposal in
valleys where single lift durable rock construction is employed
is assigned a conversion factor of 1.0.

11.6.¢.1.B. Where one or more excess spoil
dispcsal. fills are proposed, a sub-criteria constant of 200 is
assigned subject to the following conversion factors: provided,
That were two or more fills of different types are involved, the
highest conversion factor will be applied for all fills.

11.6.c.2.B.1. Two or less fills proposed in
a single permit application is assigned a conversion factor of
0.2

11.6.c.1.B.2. Two to six fills proposed for
single permit application is assigned a conversion factor of
.5.

(s3]

11.6.c.1.B.3. More than gix fills proposed on
a single permit application is assigned a conversion factor of
.0.

|_I

11.6.c.2. The mining plan contained in the permit
application is assigned a maximum criteria value of 1000 subject
to the following sub-criteria constants:

11.6.c.2.A. The type of surface mining
operation proposed in the mining plan is assigned a sub-criteria
constant of 500, subject to the following conversion factors:

1i.6.¢c.2.A.1. Where the mirning plan reflects
that the mining operation is predominantly of the area mining
type (level or gently rolling terrain), a conversion factor of
0.2 is assigned;

11.6.c.2.A.2. Where the mining plan reflects
that the mining operation is predominantly of the contour strip
type (on both steep and non-steep slopes), a conversion factor of
0.6 is assigned; and

11.6.c.2.A.3. Where the mining plan reflects
that the mining operation is on steep slopes and is predominantly
cf the mountaintop removal type (with or without a variance from
approximate original contour), a conversion factor of 1.0 is
assigned.
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11.6.¢c.2.B. A mining plan which reflects that
multiple coal seams are to be mined is assigned a sub-criteria
constant of 300 subject to the following conversion factors.
Splits of the same coal seam will not be considered separate
seams unless the partings between the splits are on the average
greater than ten feet.

11.6.¢.2.B.1. Where the mining plan reflects
that no more than two seams of coal are tec be mined, a conversion
factor of 0.2 is assigned.

11.6.c.2.R.2. Where the mining plan reflects
that two to four seams of coal or splits of the same seam are
proposed to be mined, a conversicn factor of 0.6 is assigned.

11.6.¢c.2.B.3. Where the mining plan reflects
that more than four coal seams or splits of the same seams are
proposed to be mined, a conversion factor of 1.0 is assigned.

11.6.c.2.C. Where the mining plan proposed that
augering of the coal is proposed, a sub-criteria constant of 200
is assigned subject to the following conversion factors:

11.6.c.2.C.1. Where the mining plan reflects
that twenty-five percent or less of the total lineal feet of coal
outcrop for all seams or of any single seam is to be augered, a
conversion factor of 0.2 is assigned;

11.6.¢c.2.C.2. Where the mining plan reflects
that more than twenty-five percent of the total lineal feet of
coal outcrop for all seams or of any single seam is to be augered
by conventional screw-type augers, a conversion factor of 0.6 1is
assigned; and

11.6.¢.2.C.3. Where the mining plan reflects
that highwall mining is the augering method of choice, a
conversion factor cof 1.0 is assigned.

11.6.c.3. The topograprhic, geoclogic, and hydrologic
criteria associated with the proposed permit application is
assigned a maximum criteria value of 800, subject to the
following sub-criteria constants:

11.6.c.3.A. Where the nature of the geoclogy
associated with the proposed permit area requires overburden
analysis (acid/base accounting) in accordance with subparagraphs
2. and 6., paragraph f., subsection 3.23 of these regulatiocns, a
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sub-criteria constant of 400 is assigned, subject to the
following conversion factors:

11.6.¢c.3.A.1. Where, from the results of
overburden analysis, a volume-weighted acid base balance
calculation shows that the overburden on the proposed disturbed
area contains a net excess calcium carbonate eguivalent of
greater than 20 tons per thousand tons of overburden, a
conversion factor of 0.2 is assigned;

11.6.c.2.A.2. Where, from the results of
overburden analysis, a volume-weighted acid base balance
calculation shows that the overburden on the proposed disturbed
area contains a net excess calcium carbonate equivalent of 10 to
20 tons per thousand tons of overburden, a conversicn factor of
0.6 is assigned; and

11.6.c.3.A.3. Where, from the results of
overburden analysis, a volume-weighted acid base balance
calculation shows that the overburden on the preoposed disturbed
area contains a net excess calcium carbonate eguivalent of less
than 10 tons per thousand tons of overburden or a net calcium
carbonate deficiency, a conversion factor of 1.0 is assigned.

11.6.c.3.B. The average steepness of slopes on
the proposed permit area is assigned a sub-criteria constant of
200 subject to the following conversion factors:

11.6.c.3.B.1. Where the average slope of the
proposed permit arxea is less than twenty percent (20%), a
conversion factor of 0.2 is assigned: provided, That except for
downslope placement of first cut material, where the mining plan
reflects area mining or mountaintop removal utilizing excess
spoil disposal sites, a conversion factor of 1.0 is assigned;

11.6.c.3.B.2. Where the average slope of the
proposed permit area is between twenty (20) to forty (40)
percent, a conversion factor of 0.6 is assigned: provided, That
where the mining plan reflects area mining or mountaintop removal
utilizing excess spoil disposal sites, a conversion factor of 1.0
is assigned; and

11.6.c.3.B.3. Where the average slope of the

proposed permit area is greater than forty percent (40%), a
conversion factor of 1.0 is assigned.
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11.6.c.3.C. The overburden type, based on
percent of total volume of overburden to be removed from the coal
seam(s), 1s assigned a sub-criteria constant of 200, subject to

the following conversion factors:

. 11.6.¢c.3.C.2. Where the cverburden mass
consists of less than twenty percent (20%) by vclume sandstone or
other highly abrasive spcil material, a conversion factor of 0.2
is assigned;

11.6.¢.3.C.2. Where the overburden mass
consists of between twenty to sixty percent (20% - 60%) by volume
sandstone or other highly abrasive spoil material, a conversion
factor of 0.6 is assigned; and

11.6.c.3.C.3. Where the overburden mass
consists of greater than sixty percent (60%) by volume sandstone
or other highly abrasive spoil material, a conversicn factor of
1.0 is assigned.

11.6.c.4. The overall reclamation plan contained in the
proposed permit application (based on size, sequence, and timing
of the proposed operation) is assigned a maximum criteria value
of 1200 subject to the following sub-criteria constants:

11.6.c.4.A. The mining and reclamation sequence
reflected in the proposed reclamation plan governing the
expediency of achieving contemporanecus reclamation is assigned a
sub-criteria constant of 600 subject to the following conversion
factors:

ll.6.c.4.A.1. Where the proposed reclamation
plan contains specific time and distance criteria which clearly
identify achievable mile posts to be reached during the life of
the operation, a conversion factor of 0.2 is assigned: provided,
That mountaintop removal and multiple seam contour mining
operations utilizing single lift durable rock excess spoil fills
are assigned a conversion factor of 1.0;

11.6.¢.4.A.2. Where the proposed reclamaticn
plan contains specific time and distance criteria in an
incremental bond or open-acre limit bond scenario without clearly
identified achievable mile posts to be reached during the life of
the operation, a conversion factor of 0.6 is assigned: provided,
That mountaintop removal and multiple seam contour mining
operations utilizing single 1ift durable rock excess spoil
disposal fills, are assigned a conversion factor of 1.0; and

160



Title 38
CSR 2
Section 11

11.6.c.4.A.3. Where the proposed reclamation
plan contains time and distance criteria expressed as
percentages, or where such criteria are vague, a conversion
factor of 1.0 is assigned.

11.6.c.4.B. The size of the prcposed permitz
area in acres disturbed is assigned a sub-criteria constant of
400, subject to the following conversion factors:

11.6.¢.4.B.1. Where the total proposed
disturbed area is less than 200 acreg, a conversion factor of 0.2
is assigned;

11.6.c.4.B.2. Where the total proposed
disturbed area is 200 to 500 acres, a conversion factor of 0.6 is
assigned; and

11.6.¢.4.B.3. Where the total proposed
disturbed area is greater than 500 acres, a conversion factor of
1.0 is assigned.

11.6.c.4.C. The type, size, numbers, and
configuration of earth-moving equipment as specified in the
reclamation plan is assigned a sub-criteria value of 200, subject
tc the following conversion factors:

11.6.c.4.C.1. Where the equipment spread(s)
identified in the reclamation plan consists only of trucks,
loaders, and/or dozers, and/or power shovels or draglines with
bucket capacity of less than 20 cubic vards, a conversion factor
cf 0.2 is assigned;

11.6.c.4.C.2. Where the equipment spread(s)
identified in the reclamation plan includes the use of power
shovels with a bucket capacity of 20 cubic vards or greater, a
convergion factor of 0.6 is assigned; and

11.6.c.4.C.3. Where the equipment spread(s)
identified in the reclamation plan includes the use of one or
more draglines with a bucket capacity of 20 cubiec yards or
greater, a conversion factor of 1.0 is assigned,

11.6.c.5. The historical performance of the applicant

in terms of level of performance of mining and reclamation
activities in accordance with State law is assigned a maximum
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criteria value of 1000, subject to the following sub-criteria
constants:

11.6.c.5.A. The violation history in West
Virginia of the applicant based on the average number of
cessation orders and/or notices of violations with a seriousness
rating of greater than 4 for all active permits held by the
applicant, is assigned a sub-criteria constant of 600, subject to
the following conversion factors: provided, That the violation
history period includes the last full calendar year prior to the
date an SMA is issued; provided, however, That when the applicant
has no record of performance in the state, a conversion factor of
1.0 is assigned:

11.6.¢c.5.A.1. Where the average of the
number of notices of violation and cessation orders per active
permit is less than 3, a conversion facteor of 0.2 is assigned;

11.6.¢.5.A.2. Where the average of the
number of notices of violation and cessation orders per active
permit is 3 to 5, a conversion factor of 0.6 is assigned; and

11.6.c.5.A.3. Where the average ¢f the number
of notices of violations and cessation orders per active permit
is greater than 5, a conversion factor of 1.0 is assigned.

11.6.c.5.B. The status of all active permits
held by the applicant in West Virginia based on compliance with
the law and these regulations, and compliance with the permits'
reclamation plan during the public notice period, is assigned a
sub-criteria constant of 400, subject to the following conversion
factors: provided, That when the applicant holds no other permits
in the state, a conversion factor of 1.0 is assigned:

11.6.¢.5.B.1. Where status of full
compliance (no notices of violation issued) with the law, these
regulations, and the reclamation plan, and one hundred percent
(100%) contemporaneous reclamation exists during the public
notice period for the subject application, a conversion factor of
0.2 is assigned;

11.6.¢.5.B.2. Where status of compliance
with the law and these regulations (no negligence on the part of
the operator in abatement action on notices of viclation), and
ninety percent (90%) contemporaneous reclamation, a conversion
factor of 0.6 is assigned; and
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11.6.c.5.B.3. A status of basic compliance
with the law and these regulations (negligence on the part of the
operator in abatement action for notices of wviolation) and
seventy percent (70%) contemporaneous reclamation, a conversion
factor of 1.0 is assigned.

11.6.c.6. Where the applicant has demonstrated success
in conducting mining and reclamation operations in such a manner
that environmental resources have been extraordinarily enhanced,
a bond reduction credit expressed as a negative criteria value of
-1800 is assigned.

l11.6.c.€.A. Where the applicant has
successfully carried out remining operaticns, a sub-criteria
constant of -800 is assigned, subject to the following conversion
factors:

11.6.c.6.A.1. Where the remining
operation(s) have complied with the reclamation plan, but did not
result in the total elimination of highwalls, and did not result
in an improvement in water quality, the conversion factor of 0.2
is assigned;

11.6.c.6.A.2. Where the remining
operation(s) have complied with the reclamation plan and have
resulted in total elimination of highwalls and/or improved water
quality, a conversion factor of 0.6 is assigned; and

11.6.c.6.A.3. Where the remining operation (g}
have complied with the reclamation plan and have resulted in
total highwall elimination and water quality meets effluent
limits and water quality standards, a conversion factor of 1.0 is
assigned.

11.6.c.6.B. Where the applicant has received
recognition for excellence in reclamation through loccal and/or
national awards, from awards programs sanctioned by a regulatory
authority as defined in Public Law (95-87), a sub-criteria
constant of -600 is assigned, subject to the following conversion
factors:

11.6.c.6.B.1. Where the applicant has

received one local award but no national awards, a conversion
factor of 0.2 is assigned;
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11.6.¢.6.B.2. Where the applicant has
received more than one local award but no national awards, a
conversion factor of 0.6 is assigned; and

11.6.c.6.B.3. Where the applicant has
received both local and national awards, a conversion factor of
1.0 is assigned.

11.6.c.6.C. Where the applicant has
demonstrated a history of restoration, develcopment, or
enhancement of wetlands in the State, a sub-criteria constant of
-400 is assigned, subject to the following conversion factors:

11.6.c.6.C.1. Where the total cumulative
area of wetlands restored, develcped, or improved is less than
one acre, a conversion factor cf C¢.2 is assigned;

11.6.¢c.6.C.2. Where the total cumulative
area of wetlands restored, developed, or enhanced is between 1
and 5 acres, a conversion factor of 0.6 is assigned; and

11.6.c.6.C.3. Where the total cumulative area
of wetlands restored, developed, or enhanced is greater than 5
acres, a conversion factor of 1.0 is assigned.

11.6.d. Underground Mines. Table 2 displays the criteria,
sub-criteria, and conversion factors for the category of
underground mines to be applied as follows:

11.6.d.1. The criteria of availability of backfill
material to be used to backfill the mine face-up area and
eliminate highwalls, is assigned a maximum criteria value of
1200, subject to the following sub-criteria constants:

11.6.d.1.A. The haulage distance in miles from
the portal area to the stockpiled or cotherwise available
backfilling material (such as borrow pits) is assigned a sub-
criteria constant of 600, subject to the following conversion
factors: provided, That for underground mines which involve
slopes or vertical shafts as main portals, a conversion factor of
1.0 is assigned:

11.6.d.1.A.1. Where the backfill material is

less than cne-fourth mile from the portal area, a conversion
factor of 0.2 is assigned;
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11.6.d.1.A.2. Where the backfill material is
between one-fourth and one-half mile from the portal area, a
conversion factor of 0.6 is assigned; and

11.6.d.1.A.3. Where the backfill material is
over one-half mile from the portal area, a conversion factor of
1.0 is assigned.

11.6.d.1.B. The volume of backfilling material,
measured in cubic yards, which must be transported from the
storage or borrow area to the face-up area in order to achieve
reclamation, is assigned a sub-criteria constant of 400, subject
to the following conversion factors: provided, That for
underground mines which involve slopes or vertical shafts as main
portals, a conversion factor of 1.0 is assigned.

11.6.d.1.B.1. Where the amount of material
necessary to backfill and reclaim the face-up area is less than
one hundred thousand cubic yards, a conversion factor of 0.2 is
assigned;

11.6.d.1.B.2. Where the amount of material
necessary to backfill and reclaim the face-up area is between one
hundred and two hundred fifty thousand cubic yards, a conversion
factor of 0.6 is assigned; and

11.6.d.1.B.3. Where the amount of material
necessary to backfill and reclaim the face-up area is over two
hundred fifty thousand cubic yards, a conversion factor of 1.0 is
assigned.

l1.6.d.1.C. The topographic location of the
stockpiled or otherwise available backfill material relative to
the coal seam being mined is assigned a sub-criteria constant of
200, subject to the following conversion factors: provided, That
underground mines which involve slopes or vertical shafts as main
portals, a conversion factor of 1.0 is assigned:

11.6.d.1.D.1. Where the available backfill -
material is located above the coal seam, a conversion factor cf
0.2 is assigned;

11.6.4.1.C.2. Where the available backfill

material is located at the same level as the coal seam being
mined, a conversion factor of 0.6 is assigned; and
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11.6.d.1.C.3. Where the available backfill
material is located below the coal seam being mined, a conversion
factor cf 1.0 is assigned.

11.6.d.2. The topographic, geologic, and hydrologic
features of the proposed mine site are assigned a maximum
criteria value of 1200, subject to the following sub-criteria
constants:

11.6.4.2.A. The acid/base accounting analysis
of the coal seam to be mined, including four feet of material
above and four feet of material below the coal seam, is assigned
a sub-criteria constant of 600, subject to the following
conversion factors:

11.6.d.2.A.1. Where, as determined from the
results of an acid/base balance calculation, the coal seam and
associated strata have a net excess calcium carbonate eguivalent
of greater than twenty tons per thousand tons of material, a
conversion factor of 0.2 is assigned;

11.6.d.2.A.2. Where, as determined from the
results of an acid/base balance calculation, the coal seam and
agssociated strata have a net excess calcium carbonate equivalent
of between ten and twenty tons per thousand tons of material, a
conversion factor of 0.6 is assigned; and

11.6.d4.2.A.3. Where, as determined from the

results of an acid/base balance calculation, the coal seam and
associated strata have a net excess calcium carbonate equivalent
of less than ten tons per thousand tons of material or a net
calcium carbonate deficiency, a conversion factor of 1.0 is
assigned.

11.6.d.2.B. The average steepness of slopes on
the proposed permit area is assigned a sub-c¢riteria constant of
400, subject to the following conversion factors: provided, That
for underground mines which involve slopes or vertical shafts as
main portals, a conversion factor of 1.0 is assigned:

11.6.d.2.B.1. Where the average slope of the
proposed permit area is less than twenty percent (20%), a
conversion factor of 0.2 is assigned;

11.6.d.2.B.2. Where the average slope of the

proposed permit area is between twenty (20) to forty (40)
percent, a conversion factor of 0.6 ig assigned; and
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11.6.d.2.B.3. Where the average slope of the

proposed permit area is greater than forty percent (40%), a
conversion factor of 1.0 is assigned.
11.6.d.2.C. The type of backfilling material

which must be handled in order to backfill and reclaim the face-
up area is assigned a sub-criteria constant of 200, subject to
the fellowing conversion factors:

11.6.d.2.C.1. Where the backfilling material
consists of less than twenty percent (20%) sandstone or cther
abrasive material, a conversicn factor of 0.2 is assigned;

11.6.d.2.C.2. Where the backfilling material
consists of between twenty and sixty percent (20% and 60%)
sandstone or other abrasive material, a conversion factor of 0.6
is assigned; and

11.6.d.2.C.3. Where the backfilling material
consists of greater than sixty percent (60%) sandstone or other
abrasive material, a conversion factor of 1.0 is assigned.

11.6.d.3. The overall reclamation plan contained in the
proposed permit application is assigned a maximum criteria value
of 1200, subject to the following sub-criteria constants:

11.6.4.2.A, The size of the proposed permit
area in acres disturbed is assigned a sub-criteria value of 800,
subject to the following conversion factors:

11.6.d.3.A.1. Where the proposed disturbed
area is less than three acres, a conversion facter of 0.2 is
assigned;

11.6.d.3.A.2. Where the proposed disturbed
area is between three and ten acres, a conversion factor of 0.6
is asgigned; and

11.6.d.3.A.3. Where the proposed disturbed
area is greater than ten acres, a conversion factor of 1.0 is
assigned.

11.6.4.2.B. The mining and reclamation sequence
expressed in terms of the time in years to complete mining and
reclamation is assigned a sub-criteria constant of 400, subject
to the following conversion factors:
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11.6.d.3.B.1. Where the proposed time
required to complete mining and reclamation is less than three
years, a conversion factor of 0.2 is assigned;

11.6.d.3.B.2. Where the proposed time
requlred to complete mining and reclamation is between three and
ten years, a conversion factor of 0.6 is assigned; and

11.6.4.3.B.3. Where the proposed time
reguired to complete mining and reclamation is greater than ten
years, a conversion factor of 1.0 is assigned.

11.6.d.4. Coal preparation plants, cocal refuse disposal
sites, and other associated ancillary facilities which are
proposed for construction as part of the proposed application for
underground mines is assigned a maximum criteria value of 800.

11.6.d.4.A. A coal preparation plant is
assigned a sub-criteria constant of 400, subject to the following
conversion factors:

11.6.d.4.A.1. Where the facility has a
maximum capac1ty of processing less than 200 tons of raw coal per
hour, a conversion factor of 0.2 is assigned; '

11.6.d.4.A.2. Where the facility has a
maximum capacity of processing between 200 and 500 tons of raw
coal per hour, a conversion factor of 0.6 is assigned; and

11.6.d.4.A.3. Where the facility has a
maximum capacity of processing greater than 500 tons of raw coal
per hour, a conversion factor of 1.0 is assigned.

11.6.d.4.B. The size in acres of a proposed
coal refuse disposal site is assigned a sub-criteria constant of
400, subject to the following conversion factors:

11.6.4.4.B.1. Where the size of the proposed
coal refuse dlsposal site is five acres or less, a conversion
factor of 0.2 is assigned;

11.6.4.4.B.2. Where the size of the coal

refuse disposal site is between five and ten acres, a conversion
factor ¢f 0.6 is assigned; and
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11.6.d.4.B.3. Where the size of the proposed
coal refuse disposal site is greater than ten acres, a conversion
factor of 1.0 is assigned.

11.6.d.5. The historical performance of the applicant
in terms.of level of performance of mining and reclamation
activities in accordance with state law is assigned a maximum
criteria value of 600, subject tc the following sub-c¢riteria
constants:

11.6.d.5.A. The violation history in West
Virginia of the applicant based on the average number of
cessation orders and/or notices of violation with a seriousness
rating of greater than 4, and any cessation order for all active
permits, is assigned sub-criteria constant of 400, subject to the
following conversion factors: provided, That the violation
history period includes the last full calendar year prior to the
date an SMA is issued; provided, however, That when the applicant
has no record of performance in the state, a conversion factor of
1.0 is assigned:

11.6.d.5.A.1. Where the average number of
notices of violation and cessation orders per active permit is
less than 3, a conversion factor of 0.2 is assigned;

11.6.d.5.A.2. Where the average number of
notices of violation and cessation orders per active permit is
between 3 and 5, a conversion factor of 0.6 is assigned; and

11.6.d4.5.A.3. Where the average number of
notices of violation and cessation orders per active permit is
greater than 5, a conversion factor of 1.0 is assigned.

11.6.d.5.B. The status of all active permits
held by the applicant in West Virginia, based on compliance with
the law and these regulations, and compliance with the permits
reclamation plan during the public notice period for the subject
proposed application is assigned a sub-criteria constant of 200,
subject to the following conversion factors; provided, That where
the applicant holds no other permits in the state a conversion
factor of 1.0 is assigned:

11.6.d.5.B.1. Where a status of full
compliance (no notices of violation are issued) with the law,
these regulations, and the reclamation plan and one hundred
percent (100%) contemporaneous reclamation exists, a conversion
factor of 0.2 is assigned;
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11.6.d.5.B.2. Where a status of compliance
with the law and these regulations (no negligence on the part of
the operator in abatement action on outstanding notices of
viclation) and ninety percent (90%) contemporaneocus reclamation
exists, a conversion factor of 0.6 is assigned; and

11.6.d.5.B.3. Where a status of basic
ccmpliance exists with the law and these regulations (negligence
on the part of the operator in abatement acticn for ocutstanding
notices of violation) and seventy percent (70%) contemporaneocus
reclamation exists, a conversion factor of 1.0 is assigned.

11.6.d.6. Where the applicant has demonstrated success
in conducting mining and reclamation cperatiocons in such a manner
that environmental resources have been extraordinarily enhanced,
a bond reduction credit, expressed as a negative criteria value,
of -1000 is assigned, subject to the following sub-criteria
constants:

11.6.d.6.A. Gratuitous reclamation or
restoration of abandoned coal mining areas by the applicant, as
part of a surface or underground mining cperation under permit by
the applicant is assigned a sub-criteria constant of -600,
subject to the following conversion factors:

11.6.d.6.A.1. Where the cumulative area of
gratuitous reclamation is less than one acre, a conversion factor
of 0.2 is assigned;

11.6.d.6.A.2. Where the cumulative area of
gratultous reclamation is between one and five acres, a
conversion factor of 0.6 is assigned; and

11.6.4.6.A.3. Where the cumulative area of
gratuitous reclamation is greater than five acres, a conversion
factor of 1.0 is assigned.,

11.6.d.6.B. Where the applicant has received
recognition for excellence in reclamation through local and/or
national awards from awards programs sanctioned by any regulatory
authority as defined in Public Law 95-87, a sub-criteria constant
of -400 is assigned, subject to the following conversion factors:

11.6.d.6.B.1. Where the applicant has
received one local award, but no national awards, a conversion
factor of 0.2 is assigned;
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11.6.d.6.B.2. Where the applicant has
received more than one local award, but no natiocnal awards, a
conversion factor of 0.6 is assigned; and

. 11.6.d.6.B.3. Where the applicant has
received both local and national awards, a conversion factor of
1.0 is assigned.

11.6.4.6.C. Where the applicant has
demonstrated a history of restoration, development, or
enhancement of wetlands, a sub-criteria constant of -200 is
assigned, subject to the following conversion factors:

11.6.4.6.C.3. Where the cumulative area of
wetlands which have been restored, develcped, or enhanced is less
than cne acre, a conversion factor of 0.2 is agssigned;

11.6.d.6.C.2. Where the cumulative area of
wetlands which have been restored, developed, or enhanced is
between one and five acres, a conversion factor of 0.6 is
assigned; and

11.6.d.6.C.3. Where the cumulative area of
wetlands which have been restored, developed, or enhanced is
greater than five acres, a conversion factor of 1.0 is assigned.

11.6.e. Coal Preparation Plants. Table 3 displays the
criteria, sub-criteria, and conversion factors for the category
of coal preparation plants (which excludes coal-loading
facilities) to be applied as follows:

11.6.e.1. The criteria of size is assigned a maximum
criteria value of 1600, subject to the following sub-criteria
constants:

il.6.e.1.A. The capacity of the specific plant
in tons per hour of coal which the plant is designed to process
is assigned a sub-criteria constant of 1000, subject to the
following conversion factors:

1l.6.e.1.A.1. Where the coal processing

plant is designed to process less than 200 tons of raw coal per
hour, a conversion factor of 0.2 is assigned;
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l11.6.e.1.A.2. Where the coal processing
plant is designed to process between 200 and 750 tons of raw coal
per hour, a conversion factor of 0.6 ig assigned; and

11.6.2.1.A.3. Where the coal preparation
plant is designed to process over 750 tons of raw coal per hour,
a conversion factor of 1.0 is assigned.

11.6.e.1.B. The cumulative stcorage capacity of
all proposed or existing coal storage silos is assigned a sub-
criteria constant of 400, subject to the following conversion
factors:

11.6.2.1.B.1. Where the silos are designed
to store less than 2,500 tons of ccal, a conversion factor of 0.2
is assigned;

l11.6.e.1.B.2. Where the silos are designed to
store between 2,500 and 5,000 tons of coal, a conversion factor
of 0.6 is assigned; and

11.6.2.1.B.3. Where the proposed or existing
silos are designed to stcre more than 5,000 tons of coal, a
conversion factor of 1.0 is assigned.

11.6.e.1.C. The size in acres of the coal
stockpile loading and operating area of the facility is assigned
a sub-criteria constant of 200, subject to the following
conversion factors:

11.6.e.1.C.1. Where the coal stockpile and
operating area of the facility is less than five acres, a
conversion factor of 0.2 is assigned;

11.6.e.1.C.2. Where the coal stockpile and
operating area of the facility is between five acres and ten
acres, a conversion factor of 0.6 is assigned; and

11.6.e.1.C.3. Where the coal stecckpile and
operating area of the facility is greater than ten acres, a
conversion factor of 1.0 is assigned.

11.6.e.2. The proposed construction of a coal refuse
disposal site in conjunction with a coal preparation plant, or
the use of an existing coal refuse disposal site is assigned a
maximum criteria value of 1000, subject to the following sub-
criteria constants:
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11.6.e.2.A. The capacity of a coal refuse
disposal site to impound water or slurry is assigned a sub-
criteria constant of 800, subject to the following conversion
factors:

11.6.e.2.A.1. Where the impounding capacity
of the coal refuse disposal site is legs than twenty acre/feet, a
conversion factor of 0.2 is assigned;

11.6.e.2.A.2. Where the impounding capacity
of the coal refuse disposal site is between twenty and fifty
acre/feet, a conversion factor of 0.6 is assigned; and

11.6.e.2.A.3. Where the impounding capacity
of the coal refuse disposal facility is greater than fifty
acre/feet, a conversion factor of 1.0 is assigned.

11.6.e.2.B, A non-impounding coal refuse
disposal site is assigned a sub-criteria constant of 200 based on
its size in acres and subject to the fellowing conversion
factors:

11.6.e.2.B.1. Where a non-impounding coal
refuse disposal site is less than ten acres in size, a conversion
factor of 0.2 is assigned;

11.6.e.2.B.2. Where a non-impounding coal
refuse disposal site is between ten and twenty acres, a
conversion factor of 0.6 is assigned; and

11.6.2.2.B.3. Where a non-impounding coal
refuse disposal site is greater than twenty acres in size, a
conversion factor of 1.0 is assigned.

11.6.e.3. The reclamation plan for the coal preparation
plant is assigned a maximum criteria value of 1200, subject to
the following criteria constants:

11.6.e.3.A4. The total disturbed area upon which
the coal preparation plant and all ancillary facilities included
in the permit is located and operated is assigned a sub-criteria
constant of 800, subject to the following conversicn factors:

11.6.e.3.A.1. Where the total disturbed area
is less than twenty acres, a conversion factor of 0.2 is
assigned;
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11.6.e.3.A.2. Where the total disturbed area
ig between twenty and fifty acres, a conversion factor of 0.6 is
assigned; and

i 11.6.e.3.A.3. Where the total disturbed area
is greater than fifty acres, a conversion factor of 1.0 is
assigned.

11.6.&.3.B. Fer the length of time in which the
coal preparation plant is projected to be in operation a sub-
criteria constant of 400 is assigned, subject to the following
conversion factors:

11.6.e.3.B.1. Where the length of duration
for the plant is less than five years, a conversion factor of 0.2
is assigned;

11.6.e.3.B.2. Where the length of duration
of the plant is between five and ten years, a conversion factor
of 0.6 is assigned; and

‘ 11.6.e.3.BR.3. Where the length of duration of
the plant is greater than ten years, a conversion factor of 1.0
is assigned.

11.6.e.4. The history of performance of the applicant
in terms of level of performance of mining and reclamation
activities in accordance with State law is assigned a maximum
criteria value of 1200, subject to the following sub-criteria
constants:

l11.6.e.4.A. The violation history in West
Virginia of the applicant based on the average number of
cessation orders and/or notices of violations with a seriousness
rating of greater than 4, and any cessation orders for all active
permits is assigned a sub-criteria constant of B00 subject to the
following conversion factors: provided, That the violation
history period includes only the last full calendar year pricr to
the date an SMA 1s issued: provided, however, That where the
applicant has no record of performance in the state, a conversion
factor of 1.0 is assigned:

11.6.e.24.A.1. When the average number cf

notices of viclation and cessation orders per active permit is
less than 3, a conversion factor of 0.2 is assigned;
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11.6.e.4.A.2. When the average number of
notices of violation and cessation orders per active permit is
between three and five, a conversion factor of 0.6 is assignhed;
and

) 11.6.2.4.A.3. When the average number of
notices of viclation and cessation orxders per active permit of
greater than five, a conversion factor of 1.0 is assigned.

11.6.e.4.B. The status of all active permits
held by the applicant in West Virginia based on compliance with
the law and these regulations and compliance with the reclamation
plan for these permits during the terms of the public notice for
the proposed application is assigned a sub-criteria constant of
400, subject to the following conversion factors; provided, That
when the applicant holds no permits in the state, a conversion
factor of 1.0 is assigned:

11.6.e.4.B.1. A status cof full compliance
(nc notices of violation are issued) with the laws, these
regulations, and the reclamation plan, and one hundred percent
(100%) contemporaneous reclamation is assigned a conversion
factor of 0.2;

11.6.e.4.B.2. A status of compliance {no
negligence on the part of the operator in abatement action on
outstanding nctices of violation) and ninety percent (90%)
contemporaneous reclamation exists, a conversion factor of 0.6 is
assigned; and

1l1.6.e.4.B.3. A status of basic compliance
with the law and these regulations (negligence on the part of the
operator in abatement action for notices of violation) and
seventy percent (70%) contemporanecus reclamation exists, a
conversion factor of 1.0 is assigned.

1l.6.e.5. Where the applicant has demonstrated success
in conducting mining and reclamation operations in such a manner
that environmental resources have been extraordinarily enhanced,
a bond reduction credit expressed as a negative criteria value of
no greater than -1000 is assigned subject to the following sub-
criteria constants:

11.6.e.5.A. Where the applicant has received
recognition for excellence in reclamation through local and/or
national awards, from awards programs sanctioned by any
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regulatory authority as defined in Public Law 95-87, a sub-
criteria constant of -600 ig assigned:

l11.6.e.5.A.1. Where the applicant has
recelived one local award but no national awards, a conversion
factor of 0.2 is assigned;

11.6.e.5.A.2. Where the applicant has
received one or more local awards but no national awards, a
conversion factor of 0.6 is assigned; and

11.6.e.5.A.3. Where the applicant has
received one or more local and/or national awards, a conversicn
facter ¢f 1.0 is assigned.

11.6.e.5.B. Where the applicant has
demonstrated a history of restoration, development, or
enhancement of wetlands, a sub-criteria constant of -400 1is
assigned, subject to the following conversion factors:

11.6.e.5.B.1. Where the total cumulative
area of wetlands which have been restored, developed, or enhanced
is one acre or less, a conversion factor of 0.2 is assigned;

1l1.6.e.5.B.2. Where the total cumulative
area of wetlands which have been restored, developed, or enhanced
is between one and five acres, a conversion factor of 0.6 1is
assigned; and

1l1.6.e.5.B.3. Where the total cumulative area
of wetlands which have been restored, developed, or enhanced is
greater than five, a conversion factor of 1.0 is assigned.

11.6.1f. Coal Refuse Disposal Sites. Table 4 displays the
criteria, sub-criteria and conversion factors for the category of
coal refuse disposal sites to be applied as follows:

11.6.£.1. The size of coal refuse disposal sites in
terms of veolumes of material and impounding capacity is assgigned
a maximum criteria value of 1200, subject to the following sub-
criteria constants:

11.6.f.1.A. The capacity of the coal refuse
disposal site to impound water is assigned a sub-criteria
constant of 1200 subject to the following conversion factors:
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11.6.£.1.A.1. Where the impounding capacity
of the coal refuse disposal site is less than fifty acre/feet, a
conversion factor of 0.2 is assigned;

11.6.£.1.A.2. Where the impounding capacity
of the coal refuse disposal site is between fifty acre/feet and
one hundred acre/feet, a conversion factor of 0.6 is assigned;
and

11.6.£.1.A.3. Where the impounding capacity
of the coal refuse disposal site is greater than one hundred
acre/feet, a conversion factor of 1.0 is assigned.

11.6.£.1.B. The total permitted size in acres
of a non-impounding coal refuse disposal site is assigned a sub-
criteria constant of 1000, subject to the following ceonversion
factors:

11.6.£.1.B.1. Where the size of the proposed
ccal refuse disposal site is twenty acres or less, a conversion
factor of 0.2 is assigned;

11.6.£.1.B.2. Where the total permitted size
of the coal refuse disposal site is between twenty and fifty
acres, a conversion factor of 0.6 is assigned; and

11.6.£.1.B.3. Where the size of the proposed
coal refuse disposal site is greater than fifty acres, a
conversion factor of 1.0 is assigned.

11.6.f.2. The topography, geology, and water gquality
considerations of an impounding or non-impounding coal refuse
disposal site is assigned a maximum criteria value of 1800,
subject to the following sub-criteria constants:

11.6.£.2.A. The average slope of the area upon
which the coal refuse disposal site is located is assigned a sub-
criteria constant of 1000, subject to the following conversion
factors. Where the site is located in a valley, the determining
slope measurements will be taken from below the projected toe of
the site to above the projected finished level:

11.6.£.2.A.1. Where the average slope of the
area on which the coal refuse disposal site is located is less

o

than seven percent (7%), a conversion factor of 0.2 is assigned;
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11.6.£.2.A.2. Where the average slope of the
area on which the coal refuse disposal site is located is between
seven and ten percent (7% and 10%), a conversion factor of 0.6 is
assigned; and

. 11.6.£.2.A.3. Where the average glope of the
area on which the coal refuse disposal site is located is greater
than ten percent (10%), a conversion factor of 1.0 is assigned.

11.6.£.2.B. The acid/base accounting value of
the coal refuse is assigned a sub-criteria constant of 800,
subject to the following conversion factors:

11.6.£.2.B.1. Where the acid/base accounting
analysis indicates a net excess of greater than twenty tons of
calcium carbonate per thousand tons of material, a conversion
factor of 0.2 is assigned;

11.6.f.2.B.2. Where the acid/base accounting
analysis indicates a net excess cf between terd and twenty tons of
calcium carbonate equivalents per thousand tons of material, a
conversion factor of 0.6 is assigned; and

11.6.£.2.B.3. Where the acid/base accounting
analysis indicates less than ten tons net excess of calcium
carbonate equivalents per thousand tons of material or a net
calcium carbonate deficiency, a conversion factor of 1.0 is
assigned.

11.6.f.3. The reclamation plan for the proposed coal
refuse disposal site is assigned a maximum criteria value of
1000, subject to the following sub-criteria constants:

11.6.£.3.A. The requirements for and the
availability of topsoil to cover the coal refuse disposal site
tor the purposes of establishing vegetation is assigned a sub-
criteria constant of 600, subject to the following conversion
factors:

11.6.£.3.A.1. Where the coal refuse disposal

site requires topsoiling and the topscil or topsoil substitute
material is available on site, a conversion factor of 0.2 is
assigned;

11.6.£.3.A.2. Where the coal refuse disposal
site requires topsciling and the topsoil or topsoil substitute
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material must be transported from adjacent off-site areas, a
conversion factor of 0.6 is assigned; and

11.6.£.3.A.3. Where the coal refuse disposal
site can be direct seeded, a conversion factor of 1.0 is
assigned.

11.6.£.3.B. The projected life of the coal
refuse disposal site in terms of years of operation is assigned a
sub-criteria constant of 400, subject to the following conversion
factors:

11.6.£.3.B.1. Where the projected life of
the coal refuse disposal site is less than five years, a
conversion factor of 0.2 is assigned;

11.6.£.3.B.2. Where the projected life of
the coal refuse disposal site is between five and twenty years, a
conversion factor of 0.6 is assigned; and

11.6.£.3.B.3. Where the projected life of the
coal refuse disposal site is greater than twenty years, a
conversion factor of 1.0 ig assigned.

11.6.f£.4. The historical performance of the operating
company in terms of level of performance of mining and
reclamation activities in accordance with state law is assigned a
maximum criteria value of 1000, subject to the following sub-
criteria constants:

11.6.f£f.4.A. The violation history in West
Virginia of the applicant based on the average number of notices
of viclation with a seriousness rating of greater than 4, and any
cessation order for all active permits, is assigned a sub-
criteria constant of 600, subject to the following conversion
factors: provided, That the violation history period includes
only the last full calendar year prior to the date an SMA is
assigned; provided, however, That when the applicant has no
record performance in the state, a conversion factor of 1.0 is
assigned:

11.6.f.4.A.1. Where the average number of
notices of violation and cessation orders per active permit is
less than 3, a conversion factor of 0.2 is assigned;
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11.6.£.4.A.2. Where the average number of
notices of violation and cessation orders per active permit is
between 3 and 5, a conversion factor of 0.6 is assigned; and

11.6.£.4.A.3. Where the average number of
notices of violation and cessation orders per active permit is
greater than 5, a conversion factor of 1.0 is assigned.

11.6.£.4.B. The status of all active permits
held by the applicant in West Virginia, based on compliance with
the law and these regulations, and compliance with the permits
reclamation plan during the public notice period for the subject
proposed application is assigned a sub-criteria constant of 400,
subject to the following conversion factors; provided, however,
That where the applicant holds no permits in the state, a
conversion factor cof 1.0 is assigned:

11.6.£f.4.B.1. Where a status of full
compliance (no notices of violations were issued) with the law,
these regulations, and the reclamation plan and one hundred
percent (100%) contemporaneous reclamation exists, a conversion
factor of 0.2 is assigned;

11.6.£.4.B.2. Where a status of compliance
eXists with the law and these regulations (no negligence on the
part of the operator in abatement action on notices of violation)
and ninety percent (90%)} concurrent reclamation, a conversion
factor of 0.6 is assigned; and

11.6.£.4.B.3. Where a status of basic
compliance exits with the law and these regulations (negligence
on the part of the operator in abatement action for notices of
violation) and seventy percent (70%) concurrent reclamation, a
conversion factor of 1.0 is assigned.

11.6.£.5. Where the applicant has demonstrated success
in conducting mining and reclamation operations in such a manner
that environmental resources have been extraordinarily enhanced,
a bond reduction credit, expressed as a negative criteria value
of no greater than -500 is assigned, subject to the following
sub-criteria constants:

r

11.6.f.5.A. Where the applicant has received
recognition for excellence in reclamation through local and/or
national awards, from awards programs sanctioned by any
regulatory authority as defined in Public Law 95-87, a sub-
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criteria constant of -300 is assigned, subject to the following
conversion factors:

11.6.£.5.A.1. Where the applicant has
received one local award, but no national awards, a ccnversgion
factor of 0.2 is assigned;

11.6.£.5.A.2. Where the applicant has
received more than one local award, but no national awards, a
conversion factor of 0.6 is assigned; and

11.6.£.5.A.3. Where the applicant has
received both local and national awards, a conversion factor of
1.0 is assigned.

11.6.£.5.B. Where the applicant has
demonstrated a history of restoration, development, or
enhancement, a sub-criteria constant of -200 is assigned, subject
to the following conversion factors:

11.6.£.5.B.1. Where the cumulative area of
wetlands which have been restored, developed, or enhanced is less
than one acre, a conversion factor of 0.2 is assigned;

11.6.£.5.B.2. Where the cumulative area of
wetlands which have been restored, developed, or enhanced is
between one and five acres, a conversion factor of 0.6 is
assigned; and

11.6.£.5.B.3. Where the cumulative area of
wetlands which have been restored, developed, or enhanced is
greater than five acres, a conversion factor of 1.0 is assigned.

11.6.g. When the applicant believes that the per-acre
amount of the bond derived pursuant to this subsection is
inappropriate, the calculated amount of the bond may be rebutted
as follows:

11.6.g.1. The applicant shall set forth in writing the
reasons why it is believed that the bond amount is inappropriate
to include a statement as to the amount which is believed to be
appropriate.

11.6.g.2. Upon receipt of the written rebuttal the
Director shall within fifteen (15} days hold an informal
conference with the applicant to hear arguments as to the
rebutted bond amount.
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11.6.9.3. The Director shall issue a written decision
within five (5) days following the informal conference setting
forth a final bond amount. i

. 11.6.g.4. The applicant may file an appeal of the
Director's decision in accordance with West Virginia Code 22-5-
21.

11.7 Environmental Security Account for Water Quality. The

Director shall initiate and complete, within no more than two
hundred forty days, a study of the desirability of establishing
an environmental security account for water quality. In
performing the study, the Director shall make provisions for
public input.

The study shall address the desirability of establishing an
environmental security account for water quality to include
whether or not such account should be regquired or elective. The
study shall include the following:

11.7.a. A screening process which will assist the
Director and the applicant in conducting an environmental audit
of a proposed mining operation in areas of the State which may
have a potential for producing acid mine drainage.

11.7.b. A process for predicting whether acid mine
drainage will be produced from the proposed operation and if so,
its rate and duration.

11.7.c. A method estimating the cost of installing,
operating, and maintaining a water treatment system for the
treatment of acid mine drainage from the proposed operatiomn.

11.7.4. A system to ensure that sufficient monies will be
placed in an escrow account which will provide sufficient
financial assurance that treatment of acid mine drainage will be
accomplished and maintained as required by the Act and these
regulations. Default on the part of the operator shall be
equivalent to a bond forfeiture and the operator shall be subject
to all the enforcement sanctions and penalties as if a bond
forfeiture had occurred.

11.7.e. In considering a system as provided in paragraph

(d}) of this subsection, the Director shall establish procedures
te expend the necessary funds from the escrow account in the
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event of default by the operator to comply with the Act and these
regulations.

11.7.£. Following completion of the study, the Director
may propose, and after public comment, promulgate a rule in
accordance with the procedures set forth in Chapter 29A of the
Code to implement the environmental security account for water
guality. The regulations will not become effective until
approved by the Legislature.

11.7.9. If statutory changes are necessary to fully
implement an effective system for fimancial assurances, the
Director shall so inform the Legislature, and shall stay
promulgation of the regulations until the Legislature has had an
opportunity to consider the necessary statutory changes.

11.7.h. Nothing in this subsection shall authorize in any
way the issuance of a permit in which acid mine drainage is
anticipated, and which would vioclate applicable effluent
limitations or water guality standards without treatment.

11.8 Selective Husbandry Practices. The Director may

approve selective husbandry practices, excluding augmented
seeding, fertilization or irrigation, without extending the
period of bond liability if the permittee can demonstrate that
discontinuance of such measures after the liability period
expires will not reduce the probability of permanent revegetation
success.

Approved husbandry practices shall be limited to pest and
vermin control, pruning and any reseeding and/or transplanting
specifically necessitated by such actions, but shall be normal
conservation practices within the region for unmined lands having
land uses similar to the approved postmining land use of the area
covered by the bond.

183



HAOV/ $ LNIIOWV NO4d 'TVILOL SHNIN HOVAdNS 1dTdVL

STV.LOLINS
SOIOV C< SOIOV GO [ 200V > | 004 spuepom
[eUonRN 29 [R00] 8207 1< [®207] SUQ | 009- SpIEMY UOIBUIER[D3Y
[end) 1A /I9 TTemysI WHTH [[eMU3IH TH TeMY3I O/M | 008- Burunuy|
0081- ‘NVHNI TV INANWNOHIANT
D %0, dwio) orseq N %06 “dwo) N 94001 dwo) fyg | 00 Jad( Bupsixg smelg
HULRG/IOTA §< MURJ/IOTA S OL £ I /[OTA £ "3AY | 009 AT0}STH] UONE[OIA
0001 AINVINHOATHS HOLVIAdO
Jyonij 1ozo(q/3ei( NONI [ /I9ZO(J/[2A0US Yoni /IezZo(q/19proT | 007 peaxdg juswdmbyg
006 UB], aIo|N 006 9L 00T | 00¢C uey] ssa7] | 0¥ afearoy Jluuag
saroy uadQ 9 saroy uadQ) (1/, 9ods IsIpAWL], 21192dS | 009 souanbag -0ay/Buruny
00ZI NV'Id NOLLVIAVIOTI
QUO)SPUBS 9409 < QUOISPUES 24,09 - 2407 QUOISPUBS %07 > | 00T ad£ ] uspingiaa()
%0 PAQ %0+ 0L %0C %0T Ueq ] s8] | 00T sadojg
1 noyr/fQJed 101 > 1. noy1/f0JeD 1, 02-01 Lnoy1/*00e) L 0T < | 00F SISA[eUY USPINGIAAQ)
008 ALITVAO HALVM/0T9/0d0L
emydiyg P3Ny (AU % %ST < do1mnQ 3o %467 > | 007 Sunadny
INo,q uey ], 210N Mo, 0} oM, $S9[ 10 OM ], | 00€ sweas a1dnmp
dojurejunoy ding mojuon Suiurpy a1y | 00S ad{£ | vonriad()
0001 NV 1d ONINIIA
Xl el 210N X[gojomp SSI[J0 OM, | 00T s11L] odn[nA
Y] oBuig [EUOTULAUOT/TIIT] 2P1S yousg unsixy | 008 114 Jo 2d4,
0001 "TTOdS SSTOXH
01 90 (44




HAOV/ $ LNNOWY dNOd 'IVLOL SANIN ANNOED AN THTIV.L
STV.LOLANS
SOIOVY G SOI0V G O | a1V 1> | 00T SPUBTIOA
[RUOIBN] 29 [8907] [e207 1< #0071 auQ | gop- SpIEMY UOLIBWR[IY
SAIOY § <« SOI0Y G - | 0V [ > | 009- 207 snojinjein)
0001- ‘NVHNA TVINTNNOTIANT
D) o6, duioy) o1seqg JUSLINY) 94,06 [dwo)) aouriduro)) [ | 002 ‘1ad() Sunsixyg sne)g
NWISJ/[OIA § < 'FAY JWLIBG/OIA S OL ¢ NULIRJ/[OIA € > BAY | 00F A10)S1H UONRIOIA
009 HONVINHOAHAd HOLVIIJO
SOV 01 < SoPV 01 - ¢ SNV ¢ > | 00F IS SN [BOD
"de) IH/SUOL S < de)) IH/su0], 005-00¢C 'dep Ipy/su0], 00T > | 00% weld uoneredaid
008 SALLT'IIDVA AMVTIIONY
SIBaA O] < SIEOA 01 OL ¢ SIEQA € > | 00F AU Jo 3y “loig
SOIOY (] < S210Y ()] OL € $9I10V € > | 008 a8ealoy yuuag
0071 NV'Id NOLLYVIAVT)TA
JUOISPUBS 9409 < SUOISPUES 2409-2%%0C QUOISPUES 2407 > | 00T ad£ ] uspINQIAAG
%0t < %0b 0L %07 %0T > | 00F sadorg
Lroyy/fode) 101 > L noq1/*00®D 1 0201 L noy1/500®) 1 0T < | 009 SISA[EUY S[EHRIR
0021 ALI'TVAO HALVM/OTD/dOL
do1nQ ayJ mojog doomng oy, up doromQ 9409V | 00T domn() o] aane[oy
PA T MOY]L (6T < PA 07) ‘oY, 0ST-001 PA 1Y) oYy, 001 > | 00¥ [BLIBIBJAL JO SWNJOA
oI ¥ < S %4 - MU v ALY, > | 009 S|BLOJ WOl ] 30URISI(]
0071 TIHAMDVH AQ ALI'TIVIIVAY

01

90

(4




HAdDV/ INNONWY dNOd TVLIOL SINVId NOLLVIVdTdd TVOD £ HTIV.L
STV.LOLANS
SV G< S2I0YV G O | a1y > | 00%- SPUB[IdOM
[BUONEN] 29 |80 [eoo] < [eo07] uQ | 009- Splemy UOIIBUWIR[IY
| 0001~ "NVHNA TVINTANOUIANT
"Iy 946/ "dwoy) oiseq UL %06 1dWo)) souerduio)) (g | 00F ‘1ad( Sunsixyg smel§
TWIRJ/[OIA § < BAY HULRJ/I0TA C O], £ WWIJ/[OIA € > BAY | 008 AJ0)STH UONE[OTA
0021 AINYIRIOATAd HOLVIIJO
518X 0 < | SIEaX 01 OL § sIedX S > | 00F uonemQ
SIDV (S < $3I10VY (S - QT 8319V 07 == | 008 a8earoy yunad
00¢1 NVId NOLLVIAVIOTH
SOV (7 < SV 07 - 01 so10V 01 > | 00T Suipunodw]-uoN
1O/ (S < 13,4/210Y (6-0T 199,]/210V 0T > | 008 Surpunodui]
0001 ALIS ASNAHA
$aIoVY (1 < SOI0YV O] - § 8210V G > | 007 ofeatoy ofidyooig
SUo ], 000§ < SUOT, 000§ - 0052 SUOL 00ST > | 00F Aoede)) of1g
0SL < 0SL - 007 00Z > | 000T anop/suoy, Ajoede)
0091 AZIS

01

90

0




HYOV/ $ LINNOWY dNO9 TVLIOL SHLIS HSNAFY TVOD + dTdV.L
STV.IOLAAS
5210V < say S oL | 213y > | 00Z- SPUB[ID M
[BUOLEN 7§ [8207] [e007] [< JB2077 23U | 0%~ SpIBMY UOTIBUIB[ODY
00%- ‘NYHNH TVINTIANOWIANT
my) 946/ "dwoy oiseq ua1my)y 9406 [dwon) souendwo) (g | 00+ ‘1ad () Bunsixy snmvg
NWIBJ/[OIA § < ‘Bay NULIBG/[OIA G OF. € MW /[OIA € > BAY | 009 10351 UOMR[OIA
0001 AINVINHOAHTd HOLVIIJO
SIBIX (T < SIeaX (T OL S SIAK G > | 0oF i1 payoafoid
BU1p3ag 10211 [BLIIEIA 218 JJO [2HRIBIN S1IS UQ | 009 fiosdoy,
0001 NV1d NOLLYINVTO T
L noYL/f00eD L 01 > L noy1/t00e) L 0Z-01 1 noYL/*00®) L 0T < | 008 S1SA[BUY S[ELISJEIN
%01 < % 01 = %L % L > | 0001 sadogg
0081 ALITVNO YILVA/0TD/0dOL
SAI0VY (¢ < SaI0V (S - 07 SaIDY (07 > | 0001 Jurpunoduif-uoN
199,4/210V (01 < 129,0/219Y 001 - 0§ 199,4/210V 06 > | Q0TI Burpunoduig
0021 AZIS

01

90

0




Title 38
CSR 2
Section 12

38-2-12. Replacement, Release, and Forfeiture of Bonds.
12.1 Replacement of Bonds.

12.1.a. The Director may approve the replacement of
existing-bonds with other equivalent bonds.

12.1.b. Existing beonds shall not be released until the
permittee has submitted, and the Director has approved,
acceptable replacement bonds. Replacement of a bond pursuant to
this section shall not constitute a release of bond.

12.2 Requirement to Release Bonds.

12.2.a. In addition to the regquirements of Section 23 of
the Act, the following bond release procedures shall be observed:

12.2.a.1. The permittee may file an application with
the Director for the release of all or part of a bond.
Applications may be filed only at times or during seasons
established by the Director which allow proper evaluation of the
completed reclamation operations.

12.2.a.2. A certification of publication of the
advertisement shall be made a part of any bond release
application file. In addition to the requirement of Section 23
of the Act, the advertisement shall indicate the name of the
permittee, the type of bond filed, the address of the nearest
regional office of the Division of Environmental Protection to
which written comments or requests for public hearings and
informal conferences on the specific bond release may be
submitted, and the closing date for receipt of comments or
requests. In addition, as part of any bond release application,
the applicant shall submit copies of letters which have been sent
to adjoining property owners, local governmental bodies, planning
agencies, sewage and water treatment authorities, and water
companies in the locality in which the surface coal mining and
reclamation operation took place, notifying them of the intention
to seek release from the bond.

12.2.Db. Inspection by the Director.
12.2.b.1. Upon receipt of the bond release application,
the Director shall, within thirty (30) days, or as soon

thereafter as weather conditions permit, conduct an inspection
and evaluation of the reclamation work involved. The surface
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owner, agent, or lessee shall be given notice of such inspection
and may participate in making the bond release inspection.

12.2.b.2. Within sixty (60) days from the filing of the
bend release application, if no public hearing is held, or within
thirty {(30) days after a public hearing or informal conference
has been held, the Director shall notify in writing the
permittee, the surety or other perscns with an interest in bond
collateral who have requested notification, and the persons who
either filed objections in writing or objectors who were a party
to the hearing proceedings, if any, of his decision to release or
not to release all or part of the bond.

12.2.c. Except as provided in paragraphs d4. and e. of this
subsection, the Director may release all or part of the bend for
the permit or increment thereof in accordance with the following
schedule if no wviolations exist relative to the permitted site,
and if the requirements of this subsection are met.

12.2.c.1. After the operator completes the backfilling,
regrading {(which may include the replacement of topsoil) and
drainage control of a bonded area in accordance with the Act,
these rules and regulations, and the terms and conditions of the
permit to include the provisions of subsection 14.5 of these
requlations, Phase I reclamation shall be considered complete,
and sixty (60) percent of the bond or collateral for the
applicable area may be released.

12.2.¢c.2. After revegetation has been established on
the regraded mined lands in accordance with the approved
reclamation plan, Phase II reclamation shall be considered
complete and an additional twenty-five (25) percent of the
original bond amount may be released, provided that:

12.2.¢c.2.A. Not less than two years after the
last augmented seeding, standards for revegetation success have
been met.

12.2.c.2.B. The lands are not contributing
suspended solids to stream flow or runoff outside the permit area
in excess of the requirements of the Act, these rules and
regulations, and the terms and conditions of the NPDES permit.

l2.2.c.2.C. With respect to prime farmland,
soil productivity has been returned to the level of yield as
required by the Act, these rules and regulations, and the terms
and conditions of the permit.
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12.2.c.2.D. The provisions of a plan approved
by the Director for the sound future management of any permanent
impoundment by the permittee or landowner have been implemented.

12.2.c.2.E. The amcunt cf the remaining bond
shall be sufficient to cover the estimated cost of reestablishing
vegetation and maintaining permanent drainage control structures.

12.2.c.3. Upon successful compiletion of the reclamation
requirements of the Act, these rules and regulations, and the
terms and conditions of the permit, Phase II1II reclamation shall
be considered completed and the Director may release the
remaining bond(s).

12.2.4d. Notwithstanding any other provisions of the Act
and this subsection, the Director may not release any portion of
the bond posted in accordance with subsection 11.5 of these
regulations until all coal extraction operations for the permit
or increment thereof are completed and the entire disturbed area
for the permit or increment thereof has been completely
backfilled and regraded.

12.2.e. Notwithstanding any other provisions of this rule,
nc bond release or reduction will be granted if, at the time,
water discharged from or affected by the operation requires
chemical treatment in order to comply with applicable effluent
limitations or water quality standards; Provided, That the
Director may approve a request for Phase I but not Phase II or
I1I, release if the applicant demonstrates to the satisfaction of
the Director that either:

12.2.e.1. The remaining bond is adegquate to assure long
term treatment of the drainage; or

12.2.e.2. The operator has irrevocably committed other
financial resources which are adequate to assure long term
treatment of the drainage; Provided, That the alternate financial
resources must be in acceptable form, and meet the standards set
forth in Section 11 of the Act and Section 11 of these
regulations; Provided, however, That the alternate financial
arrangements shall provide a mechanism whereby the Director can
assume management of the resources and treatment work in the
event that the operator defaults for any reason; And provided
further, That default on a treatment obligation under this

paragraph shall be considered equivalent to a bond forfeiture,
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and the operator will be subject to penalties and sanctions,
including permit blocking, as if a bond forfeiture had occurred.

In order to make such demonstration as referenced above, the
applicant shall address, at a minimum, the current and projected
quantity. and quality of drainage to be treated, the anticipated
duration of treatment, the estimated capital and operating cost
of the treatment facility, and the calculations which demonstrate
the adequacy of the remaining bond or of the alternate financial
resources.

12.2.£. If the Director disapproves the application for
release of the bond or portion thereof, he shall notify the
permittee, the surety, and any person with an interest in
collateral, in writing, stating the reasons for disapproval and
recommending corrective actions necessary to secure the release
and allowing an opportunity for a public hearing.

12.2.9. Any person with a valid legal interest which might
be adversely affected by release of the bond, or the responsible
officer or head of any Federal, State, or local governmental
agency which has jurisdiction by law or special expertise with
respect to any environmental, social, or economic impact involved
in the operation or which is authorized to develop and enforce
environmental standards with respect to such operations, shall
have the right to file written objections to the proposed release
of bond with the Commission within thirty (30) days after the
last publication of the notice required by paragraph a.2.,
subsection 12.2 of this section. If written objections are filed
and a hearing is requested, the Director shall inform all the
interested parties of the time and place of the hearing, arnd
shall hold a public hearing, or informal conference, within
thirty (30) days after receipt of the request for the hearing.
The date, time, and location of the public hearing, or informal
conference, shall be advertised by the Director in a newspaper of
general circulation in the locality for two (2} consecutive
weeks. The public hearing, or informal conference, shall be held
in the locality of the surface coal mining operation from which
bond release is sought.

12.2.h. Without prejudice to the right of an objector or
the applicant, and when all parties agree, the Director may held
an informal conference in lieu of a public hearing to resolve
such written objections. Unless waived by all parties, the
Director shall make a record of the informal conference which
shall be accessible to all parties. The Director shall also
furnish all parties of the informal conference with written
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findings based on the informal conference, and the reasons for
said findings.

12.3 Bond Adjustments.

12.3.a. Where the permittee demonstrates, on the basis of
a sworn statement and a progress map, that a portion of the
permit area will remain undisturbed or has been overbonded in
accordance with paragraph a. of subsecticon 3.29 of these
regulations, the Director may adjust the amcunt of the bond
corresponding to the number of undisturbed or overbonded acres,
provided that a minimum of $10,000.00 bond remains for the
disturbed portion of the permit. Prior to a decision on the
request for bond adjustment, the Director shall notify the
surety, and any person with a property interest in collateral who
has requested notification, of receipt of the regquest for
adjustment to the bond amount. Within thirty (30) days, the
Director shall make a decision on the request. If the request is
denied, the Director shall provide the permittee with an
opportunity for an informal conference on the decision.

12.3.b. Upon receipt of a permit revision, the Director
may review the bond adecquacy and if necessary may require an
increase in the amount of the bond.

12.3.c. The provisions of this subsection are not subject
to the provisions of subsection 12.2.

12.4 Forfeiture of Bonds.

12.4.a. If an operator refuses or is unable to conduct
reclamation of an unabated violation, if the terms of the permit
are not met, or if the operator defaults on the conditions under
which the bond was accepted, the Director shall take the
following action to forfeit all of the bond:

12.4.a.1. Send written notification by certified mail,
return receipt requested, to the permittee and the surety on the
bond, if any, informing them of the decision to forfeit the
bond, including the reasong for the forfeiture and the amount to
be forfeited. Bond liability shall extend to the entire permit
area.

12.4.a.2. Advise the permittee and surety, if

applicable, of the conditions under which forfeiture may be
avoided. Such conditions may include, but are not limited to:
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12.4.a.2.A. Agreement by the permittee or
another party to perform reclamation operations in accordance
with a compliance schedule which meets the conditions of the
permit, the reclamation plan, and the regulatory program and a
demonstration that such party has the ability to satisfy the
conditions; or

12.4.a.2.B. The Directer may allow a surety to
complete the reclamation plan, or the portion of the reclamation
plan applicable to the bonded phase or increment, if the surety
aemonstrates the ability to complete the reclamation in
accordance with the approved reclamation plan. No surety
liability shall be released until successful completion of all
reclamation under the terms of the permit and in accordance with
the Act and these regulations to include the revegetation
liability period.

12.4.b. In the event forfeiture of the bond is required by
this Section, the Director shall proceed to collect the
forfeiture amount as provided for in subsection b, Section 17 of
the Act. Where the bond is forfeited, the proceeds shall be used
by the Director to accomplish completion of reclamation including
the requirements of Secticn 23 of the Act, this subsection, and
subsection 12.5 of these regulations governing water quality.

12.4.c. After the notice of forfeiture has been served,
the Director shall in a timely manner, but not later than one
hundred eighty (180) days after such notice, initiate reclamation
operations to reclaim the site in accordance with the approved
reclamation plan or modification thereof, inecluding action to
remediate any acid mine drainage from the site. The Director
shall take the most effective actions possible to remediate acid
mine drainage, including chemical treatment where appropriate,
with the resources available.

12.4.4. Where the proceeds of bond forfeiture are less
tharn the actual cost of reclamation, the Director shall make
expenditures from the special reclamation fund to complete
reclamation. The Director shall take the most effective actions
possible tc remediate acid mine drainage, including chemical
treatment where appropriate, with the resources available.

1z2.4.e. The operatcr, permittee, or other responsible
party shall be liable for all costs in excess of the amount
forfeited. The Director may commence c¢ivil, criminal or other
appropriate action to collect such costs.
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12.5 Water Quality Enhancement.

12.5.a. In accordance with subsection g., Section 11 of
the Act, the Director shall establish an inventory of all sites
where bonds have been forfeited. Such inventory shall include
data relating to the quality and quantity of water being
discharged from the forfeited sites.

12.5.b. The Director shall establish a priority listing of
such sites based upon the severity of the discharges, the quality
of the receiving stream, effects on downstream water users, and
other factors determined to affect the priority ranking.

12.5.c. Until the Legislature implements necessary
adjustments or supplements to the special reclamation fund as set
forth in paragraph e. of this subsection, the Director shall
select from the priority listing such sites for the application
of amelioration techniques to achieve water quality enhancement
and to minimize long-term disturbance to the hydrologic balance.

12.5.4d. In selecting such sites for water quality
improvement projects, the Director shall determine the
appropriate treatment technigues to be applied to the site. The
selection process shall take into consideration the relative
benefits and costs of the projects. Expenditures from the
special reclamation fund for water guality enhancement prcjects
shall not exceed twenty-five percent (25%) of the funds gross
annual revenue as provided in subsection g., Section 11 of the
Act.

12.5.e. On or before the thirty-first day of December, one
thousand nine hundred ninety three, the Director shall submit to
the Legislature a detailed report and inventory, which includes
but is not limited to dates of mining and abandenment, with all
supporting data on acid mine drainage bond forfeiture sites.
Acid mine drainage bond forfeiture gsites means all surface coal
mining operations which have had their reclamation bonds
forfeited, which were not bonded but have been abandoned after
the third day of August, one thousand nine hundred and seventy-
seven, or which have a significant likelihood of bond forfeiture
which are producing mine drainage which viclates effluent
limitations or applicable water quality standards. The report
and inventory shall contain cost estimates of the long-term
chemical treatment of drainage from each site to meet various
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standards to include all effluent limitations and applicabkle
water quality standards.

The report and inventory shall contain proposals for
supplementing and adjusting the special reclamation fund to
assure that the fund is adequate to pay for the long-term
treatment of acid mine drainage from all acid mine drainage bond
forfeiture sites so that the discharges from these sites meet the
effluent limitations set forth at 40 CFR, part 434, of Federal
Regulations for coal mining operations and applicable water
quality standards. The report shall contain a recommendation
from the Director on which proposal he believes will best insure
that the acid mine drainage from bond forfeiture sites is
effectively addressed.
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38-2-13. Requirements of a Notice of Intent to Prospect.

13.1 Notice of Intent to Prospect Without Land Disturbance.

Where prospecting operations are proposed without surface
disturbance and without appreciable impacts on land, air, water,
or other-environmental resources, the requirements of this
section and the bonding requirements in Section 7 of the Act may
be waived by the Director subject to the following:

13.1.a. At least fifteen (15) days prior to commencement
of any prospecting activities, the operator shall file with the
Director a written notice of intent to prospect, which notice
will include a description of the activities to be conducted and
a USGS topographic map showing the area to be prospected.

13.1.b. The Director may approve the notice of intent
subject to the findings required in paragraph (b) of subsection
13.4 of this section.

13.2 Notice of Intent to Prospect - two hundred fifty (250)
tons or less. Any person who intends to commercially sell or use
coal extracted pursuant to this subsection in any quantity for
reasons other than test purposes shall first obtain a surface
mining permit. In addition to the requirements of Section 7 of
the Act, all prospecting operations shall be subject to the
requirements of this subsection.

13.2.a. Application. The Notice of Intent shall be filed
in triplicate, in clasp-type binders, on forms prescribed by the
Director, and shall contain the following information:

13.2.a.1. The name, street address or route number, and
telephone number of the operator;

13.2.a.2. Indicate if the operator is a corporation,
partnership, or individual;

13.2.a.3. The name, address, and telephone number of
the person who will have responsibility for conducting
prospecting;

13.2.a.4. The name and address of all owners of surface
land and mineral rights;

13.2.a.5. The location of the operation (county,
magisterial district and nearest post office)

1
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13.2.a.6. The anticipated date of commencement and
completion of operations;

13.2.a.7. Indicate whether or not the operator or any
person, partnership, or corporation associated with the operator
has on file, or has ever had on file, in the State of West
Virginia a prospect permit and bond or an intent to prospect. If
so, list all prospect permits and Notices of Intent to Prospect,
together with an indication of their current reclamation status;

13.2.a.8. The operator's source of legal right to enter
and conduct operations;

13.2.a.9. The notarized signature of a principal
officer of the operator affixed to a statement declaring that the
information contained in the Notice is true and correct to the
best of his knowledge;

13.2.a.10. The name, address, and telephone number
of the applicant's representative who will have cn-site
responsibility for conducting the operation;

13.2.a.11. A narrative description of the proposed
operation including an estimated timetable for conducting and
completing each phase of the operation to include reclamation;

13.2.a.12. A description of how the applicant will
conduct prospecting operations so as to protect habitats of
unique or unusually high value for fish, wildlife, and other
related environmental values and critical habitats of threatened
or endangered species identified pursuant to the Endangered
Species Act of 1973 (16 U.S.C. 1531 et seq); and

13.2.a.13. A description of cultural or historical
resources listed or known to be eligible for listing on the
National Register of historic places and all known archaeological
sites located within the proposed prospecting area.

13.2.b. Reclamaticon Plan. A reclamation plan which
includes the following:

13.2.b.1. The method of prospecting;

13.2.b.2. The method for controlling runcff and
sedimentation;

13.2.b.3. The method of regrading;
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13.2.b.4. A plan for revegetation;

13.2.b.5. The method for sealing, casing or otherwise
managing prospecting holes, bore holes, wells or other exposed
underground openings created during the prospecting; and

13.2.b.6. The method of constructing and/or utilizing
roads.

13.2.c. Maps. A map showing topographic features,
streams, bodies of water, manmade structures, utility lines, etc.
equivalent to that of a United States geoclogical survey
topographic quadrangle map (scale 1" = 2,000'). The following
additional information shall alsc be shown:

13.2.c.1. The surface and mineral owners of the
tract (g) and property lines within the area to be prospected,
including occupied dwellings not otherwise shown on the map;

13.2.c.2 The guadrangle title with a north arrow;

13.2.c.3. Clearly indicate the name(s) of the receiving
stream(s) ;

13.2.c.4. Show by proper markings the approximate
location of the cropline(s) and name of the seam(s);

13.2.c.5. Show the area{s) to be disturbed and the
approximate location of excavations, trenches, drill holes,
proposed and existing roads, and list the number of disturbed
acresg and;

13.2.c.6. Show the location of critical habitats of any
threatened or endangered species identified within the proposed
prospecting area.

13.3 Notice of Intent t¢ Prospect - Greater than two
hundred fifty (250) Tons. Any person who intends to commercially
sell or use coal extracted pursuant to this subsection in any
guantity for reasons other than test purposes shall first obtain
a surface mining permit. If prospecting will remove more than
250 tons of coal, the Notice of Intent to Prospect shall include,
in addition to the reguirements of subsection 13.2 of this
Section, the following:
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13.3.a. The applicant shall prepare a narrative discussion
cf a feasibility study for the site, including the specific
reasons for extraction of the amount of tonnage for which
permission is requested. The narrative shall be of sufficient
detail to enable the Director to make a determination that the
proposed extraction and sale of the coal is incidental to testing
of the coal tc determine if it is of a mineable and
merchandisable quality, so as to make it possible to conduct
surface mining and reclamation operations on the site for which a
permit application can be submitted at a later date. The
narrative shall explain in detail why other meang of
prospecting/exploration, such as core drilling, involving
extraction of less than 250 tons of coal, are not adequate to
determine the quality of the coal and the feasibility of future
surface mining and reclamation operations on the site. Form,
generic or general statements by the applicant of a need for
quality testing of more than 250 tons shall not be adequate
grounds for the Director's approval of removal of greater than
250 tons. The narrative shall contain at a minimum:

13.3.a.1. A demonstration that the amount of coal to be
removed under the notice of intent to prospect application is not
the total reserve of coal but is a random sampling of a larger
reserve.

13.3.a.2. Demonstrates that the coal testing is
necessary for the development of a surface coal mining and
reclamation operation for which a surface coal mining operation
permit application is to be submitted in the near future, and
that the proposed commercial use or sale of coal extracted during
prospecting operations is solely for the purpose of testing the
coal.

13.3.a.3. A demonstration that the application is for
prospecting and is not surface mining or an "early start-up" for
a surface mining operation.

13.3.a.4. A statement that reclamation will be
completed within three (3) months of initial disturbance of each
site to be disturbed under the notice of intent to prospect.

13.3.a.5. A description of any endangered or threatened
species identified within the prospecting area.

13.3.a.6. The location of cultural or historical
resources listed or known to be eligible for listing on the
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National Register of historic places and all known archaeological
sites located within the proposed prospecting area.

13.3.a.7. Any other information required by the
Director regarding known or unknown historic or archaeological
resources.

13.3.2.8. A narrative description of the methods and
equipment to be used to conduct prospecting and reclamation.

13.3.b. The name of the company that will receive the
tonnage for test burning or other testing purposes and further
identify with specificity the precise tests that will be
conducted on the coal and the location of the test site.
Furthermore, the applicant shall state that the testing. proposed
in the application has already been agreed to by the applicant
and the company that will receive the coal.

13.3.cC. The intended end user and/or agent or broker shall
provide a statement to be made a part of the application which
will set forth the specific reasons for the test, including why
the coal may be so different from the intended user's other coal
supplies as to regquire testing; the amount of coal necessary for
the test and why a lesser amount is not sufficient; and a
description of the specific tests that will be conducted.

13.3.4d. A map which contains all information required in
subsection 13.1 of this section and which additionally shows the
location of critical habitats of threatened or endangered species
identified within the proposed prospecting area.

13.3.e. A copy of a legal notice to be published in a
newspaper of general circulation in the county where prospecting
will occur. The ad shall contain the following:

13.3.e.1. The name and business address of the
operator;

13.3.e.2. The date the application was filed and the
date of c¢lose of a public comment period which date shall not be
less than fifteen (15) days after the date of publication;

13.3.e.3. The address of the office of the Division of
Environmental Protection where any person whose interest is or

may be adversely affected shall have the right to submit written
comments;
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13.3.e.4. A description cf the general area where
prospecting will occur;

13.3.e.5. A statement that an excess of twe hundred
fifty (250) tons of coal will be removed;

13.3.e.6. The purpose for removing more than two
hundred fifty (250) tons; and

13.3.e.7. An estimate of the total tonnage toc be
removed.

13.4 Approval of Notice of Intent to Prospect - Greater
than two hundred fifty (250) Toms.

13.4.a. The Director shall act upon an administratively
complete application for a prospecting approval and any written
comments within a reasonable period of time, but in nc event
shall action be taken prior to the close of the public comment
period.

13.4.b. The Director shall approve a complete and accurate
application for a prospecting approval filed in accordance with
this section if he finds, in writing, that the applicant has
demonstrated that the prospecting and reclamatiocn operation
described in the application will:

13.4.b.1. Be conducted in accordance with this section,
and other applicable provisions c¢f these regulations, the Act,
and the application;

13.4.b.2. Not jeopardize the continued exigstence of an
endangered or threatened species listed pursuant to Section 4 of
the Endangered Species Act of 1973 (16 U.S.C. 1533) or resulit in
the destruction or adverse modification of critical habitat of
those species; and

13.4.b.3. Not adversely affect any cultural or
historical resources listed on the National Register of Historic
Places, pursuant to the National Historic Preservation Act, as
amended (16 U.S.C. Sec. 470 et seq., 1976, Supp V), unless the
proposed prospecting has been approved by both the Director and
the agency with jurisdiction over such matters.

13.4.c¢. Terms of approval issued by the Director shall
contain conditions necessary to ensure that the prospecting and
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reclamation operations will be conducted in compliance with these
regulations, the Act and the application.

13.4.d. The Director shall notify the applicant, the
appropriate lccal government officials, and other commentcrs on
the application, in writing, of his decision on the application.
If the application is disapproved, the notice to the applicant
shall include a statement of the reason for disapproval. Public
notice of the decision on each application shall be posted by the
Director at the nearest Division of Environmental Protection
office in the vicinity of the proposed prospecting operations.

13.4.e. Any person having an interest which is or may be
adversely affected by a decision of the Director pursuant to
paragraph (d) of this subsection shall have the opportunity for
administrative and judicial review.

13.4.f. The Director shall not approve the extraction of
more than 250 tons for any reason other than that the coal will
be tested for quality and combustibility.

13.4.g. The Director shall monitor the operation of each
and every prospecting approval granted for total compliance with
the provisions of the Act, these rules and regulations, and the
terms and conditions of the approval application.

13.4.h. The operator shall submit a sworn statement to the
local surface mining reclamation inspector prior to the
completion of coal removal which will verify that the coal was
used for the purpose for which the notice of intent to prospect
was originally granted.

i2.4.1. If the Director determines that, or suspects on
the basis of information made available to him that, a
prospecting operation is not being conducted in the precise
manner set forth in the notice of intent to prospect and/or the
accompanying narrative, the Director shall take immediate steps
to compel compliance or to establish that violations have
occurred. Such steps may include, but would not bhe limited to,
checking weight tickets and the inspection of end-user records.

13.5 Performance Standards.

13.5.a. This subsection establishes minimum performance
standards applicable to prospecting operations provided that upon
an affirmative demonstration that drilling operations that do not
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substantially disturb the land and are to be conducted sclely for
establishing property values for purposes of taxation or highway
construction purposes, such drilling shall be exempted from this
section. The commercial sale or use of coal extracted under an
approval pursuant to subsection 13.1 or 13.2 of this section
except for test purposes as provided therein is prohibited.

13.5.b. Blasting. Blasting is prohibited on prospecting
operations unless otherwise approved by the Director. Any
blasting approved must be conducted in accordance with Section &
of thesge regulations.

13.5.c. Drainage. All disturbances created by prospecting
operaticns shall be conducted in such a manner as to prevent ozr
control erosion, siltaticn, pollution cf water, and to minimize
disturbance to the prevailing hydrologic balance. Such
operations shall be exempt from specific design and construction
criteria for sediment control structures only if stabilization to
control erosion is achieved through alternative measures. Any
operation which will substantially disturb the natural land
surface shall be required by the Director to install drainage
contrcl structures in accordance with Section 5 of these
regulations.

13.5.d. All prospecting operations carried out in steep
slope conditions shall be conducted in a manner consistent with
the steep slope requirements provided for in subsection (d) of
Section 13 of the Act and subsection 14.8 of these regulations.

13.5.e. The Director may limit prospecting operations from
encroaching nearer than one hundred feet (100') of a perennial or
intermittent stream, provided that roads or access ways may be
located within one hundred feet (100') of an intermittent or
perennial stream. Roads shall not be constructed up a stream bed
or drainage channel or in close proximity to such channel so as
to significantly alter the normal flow of water.

13.5.%. Each prospecting hole, borehole, well or other
exposed underground cpening created during prospecting shall be
cased, sealed, or otherwise managed to prevent acid or toxic
drainage from entering ground or surface water, or substantial
degradation of ground water quality or quantity. All such holes
or openings shall be sealed, plugged, or otherwise managed to
insure the safety of people, livestock, fish and wildlife,
machinery, etc during prospecting. When no longer needed, such
holes or openings shall be permanently closed.
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13.5.g9. All toxic or acid-forming materials encountered
while prospecting shall be handled in accordance with the
requirements of subsections 14.5 and 14.6 of these regulaticns.

13.5.h. All facilities and equipment shall be removed from
the prospecting area when they are no longer needed.

13.5.1. Topsoil shall be removed, stored and redistributed
on disturbed areas as necessary to assure successful
revegetation.

13.5.3. All areas disturbed during prospecting operations
shall be regraded to approximate original contour within three
months of initial disturbance unless reclamation has been waived
pursuant to receipt of an appropriate surface mine application
number (SMA); provided, that reclamation cannot be delayed more
than one (1) year from receipt of a surface mine application
number.

13.5.k. All disturbed areas must be revegetated in a
manner consistent with Section 9 of these regulations.

13.5.1. The operation shall be conducted so as to provide
protection of endangered and threatened species and their
critical habitats as determined by the Endangered Species Act of
1973 (16 U.S.C. 1531, et seg.) or habitats of unique or unusual
high value for fish or wildlife.

13.6 Prospecting Roads.

13.6.a. Each prospecting road shall be located, designed,
constructed, reconstructed, used, maintained, and reclaimed so as
to:

13.6.a.1. Control or prevent erosion, siltation and the
alr pollution attendant to erosion, including road dust as well
as dust occurring on other exposed surfaces, by measures such as
vegetating, watering, using chemicals or other dust suppressants,
or otherwise stabilizing all exposed surfaces in accordance with
current, prudent engineering practices;

13.6.a.2. Control or prevent damage to fish, wildlife,
or their habitat and related environmental values;
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13.6.a.3. Control or prevent additional contributions
of suspended sclids to stream flow or runoff ocutside the permit
area;

13.6.a.4. Neither cause nor contribute to, directly or
indirectly, the violation of State or Federal water quality
standards applicable to receiving waters;

13.6.a.5. Refrain from seriously altering the normal
flow of water in streambeds or drainage channels;

13.6.a.6. Prevent or control damage to public or
private property, including the prevention or mitigation of
adverse effects on lands within the boundaries of units of the
National Park System, the National Wildlife Refuge System, the
National System of Trails, the National Wilderness Preservation
System, the Wild and Scenic Rivers System, including designated
study rivers, and National Recreation Areas designated by Act of
Congress; and

13.6.a.7. Prevent the use of acid and toxic-forming
substances in road surfacing.

13.6.b. To ensure environmental protection appropriate for
their planned duration and use, including consideration of the
type and size of eguipment used, the design and construction or
reconstruction of prospecting roads shall incorporate appropriate
limits for grade, width, surface materials, surface drainage
control, culvert placement, and culvert size, in accordance with
current, prudent engineering practices, and any design criteria
established by the Director.

13.6.c. No part of any prospecting rocad shall be located
in the channel of an intermittent or perennial stream unless
specifically approved by the Director in accordance with the
applicable provisions of paragraph b. of subsection 4.2 of these
rules. Roads shall be located to minimize downstream
sedimentation and flooding.

13.6.d. A prospecting road shall be maintained to meet the
performance standards of this subsection and any additional
criteria specified by the Director.

13.6.e. A prospecting road damaged by a catastrophic
event, such as a flood or earthquake, shall be repaired as scon
as 1s practicable after the damage has occurred.



Title 38
CSR 2
Section 13

13.6.L. Reclamation. A prospecting road not to be
retained under an approved postmining land use shall be reclaimed
in accordance with the approved reclamation plan as soon as
practicable after it is no longer need for prospecting
operations. This reclamation shall include:

13.6.f.1. Cloging the road to traffic;

13.6.£.2. Removing all bridges and culverts unless
approved as part of the postmining land use;

13.6.f.3. Removing or otherwise disposing of road-
surfacing materials that are incompatible with the postmining
land use and revegetation reguirements.

13.6.f.4. Reshaping cut and fill slopes as necessary to
be compatible with the postmining land use and to complement the
natural drainage pattern of the surrounding terrain;

13.6.f.5. Protecting the natural drainage patterns by
installing dikes or cross drains as necessary to contrcl surface
runoff and erosion; and

13.6.f.6. Scarifying and ripping the roadbed; replacing
topscil or substitute material, and revegetating disturbed
surfaces in accordance with Section 9 and Section 14.3 of these
rules.

13.7 Expiration. A notice of intent to prospect shall be
valid only for the time period indicated in the application,
which pericd shall not exceed two (2} years. The Director may
approve an extension of the time period upon a reguest by the
operator subject to the reclamation requirements of paragraph
{h), Section 7 of the Act and this Section.

13.8 Bond Release. The bond or other securities

accompanying a notice of intent shall be released upon
satisfactory regrading and establishment of a permanent
vegetative cover. All applications for bond release shall be
accompanied by a final map showing the total disturbed area of
the prospecting operation.

13.9 Notice on Site. All coperators conducting prospecting

activities shall, while in the prospecting areas, have in their
possession, a copy of the written approval of notice of intent
for such activities issued by or submitted to the Director.
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13.10 Public Records. All information submitted to the

Division of Environmental Protection as a part of the notice of
intent to prospect, as required in the Act and this section,
shall be made avallable for public inspection and copying at the
nearest Division of Environmental Protection office; provided,
that information submitted to the Director pursuant to this
subsection which contains trade secrets or privileged commercial
or firancial information which relates to the competitive rights
of the person filing such information or other persons who may be
affected, is certified information and shall not be available for
public examination.

13.11 Lands Unsuitable Desigmation. Notwithstanding any

other provision of this section, any person who proposes to
conduct prospecting coperations on lands which have been
designated as unsuitable for surface mining pursuant to Section
22 of the Act, shall prepare and file a notice of intent in
accordance with subsection 13.3 of this Section. Approval of the
notice of intent shall be in accordance with subsection 13.4 of
this Section.
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38-2-14. Performance Standards. In addition to the

requirements of the Act, the following performance standards
shall be applicable to both surface and underground mining
operations.

14.1 Signs and Markers. Signs and markers as required

in this subsection shall be erected and maintained
throughout the life of the permit or term of the specified
activities for which they are intended.

14.1.&. Permanent Monument. A permanent monument
shall be posted at primary peoints of ingress and egress on
the permit area from public roads and highways. The
monument shall consist of a sign constructed of wood, metal
or other suitable material measuring two feet by three feet
(2" x 3') and mounted on a two-inch (2") diameter pipe
driven three feet (3') into the ground with four feet (4')}
exposed. Any suitable substitute may be approved. The sign
shall clearly indicate the company name, permit number,
business address and telephone number.

14.1.b. Perimeter Marker. Prior to initial
disturbance, suitable markers made of durable material shall
be established to permanently mark the perimeter of the area
under permit. The assigned permit number shall be affixed
to the permanent perimeter marker. Other markers may be used
to delineate the boundaries of the proposed permit area.

14.1.c. Buffer Zone Markers. Appropriate markers
will be established along a buffer zone. Markers shall
consist of metal or wooden stakes or other suitable devices
or methods.

14.1.d. Topsoil Markers. When topsoil or topsoil
substitute material is segregated and stockpiled, the
stockpiled material shall be marked. Markers shall remain in
place until the materials are removed.

14.1.e. Blasting Signs. If blasting is necessary to
conduct surface mining operations, the following signs and
markers shall be required:

14.1.e.1. Warning signs shall be conspicucusly
displayed at all approaches to the blasting site, along
haulageways and access roads to the mining operation and at
all entrances to the permit area. The sign shall at a
minimum be two feet by three feet (2' x 3') reading
"WARNING! Explosives in Use" and explaining the blasting
warning and the all clear signals and the marking of
blasting areas and charged holes; and
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14.1.e.2. Where blasting operations will be
conducted within one hundred (100] feet of the outside
right-of-way of a public road, signs reading "Blasting
Area", shall be conspicuously placed along the perimeter of
the blasting area.

14.2 Casing and sealing of holes and exposed
underground openings.

14.2.a. General requirements. Each Prospecting hole,
other drillhole or berehole, shaft, well, or other exposed
underground opening shall be cased, lined, sealed or
otherwise managed as approved by the Director to prevent
acid or other toxic drainage from entering ground and
surface waters, to minimize disturbance to the prevailing
hydrologic balance and to ensure the safety of people,
livestock, fish and wildlife, and machinery in the permit
and adjacent area. Each prospecting hole, drill hole or
borehole well or opening that is uncovered or exposed by
mining activities within the permit area shall be
permanently closed, unless approved for water monitoring or
otherwise managed in a manner approved by the Director.
However, at the time of final release of bond, exploratory
or monitoring wells must either be sealed in a safe and
environmentally sound manner or with the prior approval of
the Director, be transferred to ancther party for further
use. The conditions of the transfer shall comply with State
and local laws, regulations, and other requirements,

14.2.b. Temporary seals:

14.2.b.1. Each mine entry which is temporarily
inactive, but has a further projected useful service under
the approved permit, shall be protected by barricades or
other covering devices, fenced, and posted with signs, to
prevent access into the entry and to identify the hazardous
nature of the opening. These devices shall be periodically
inspected and maintained in good operating condition by the
person who conducts the underground mining activities.

14.2.b.2. Bach prospecting hole, other drill hole
or borehole, shaft, well, and other exposed underground
opening which has been identified in the approved permit for
use to return underground development waste, coal processing
waste or water to underground workings, or to be used to
monitor ground water conditions, shall be temporarily sealed
until actual use and protected during use by fences,
barricades, or other protective devices,
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14.Z2.c. Permanent seals. When no longer needed for
monitoring or other use approved by the Director upon a
finding of no adverse environmental or health and safety
effects, each shaft, drift, adit, tunnel, prospecting hole,
entryway or other opening to the surface from underground
shall be capped, sealed, backfilled, or otherwise properily
managed in accordance with paragraph (a) of this subsection
and in accordance with MSHA regulations at 30 CFR 75.1711.
Permanent closure measures shall be designed to prevent
access to the mine workings by people, livestock, fish and
wildlife, machinery and to keep acid ox other toxic drainage
from entering ground or surface waters.

14.3 Topsoil.

14.3.a. Removal. Prior to disturbance of an area,
topsoil shall be removed from the area to be disturbed in a
separate layer and if not immediately redistributed, it
shall be segregated and stockpiled in a separate stable
location as specified in the preplan. Stockpiled topsoil
shall remain in place until used for redistribution unless
otherwise approved by the Director. Stockpiled topsoil
cshall be protected from excessive compaction. Where the
removal of vegetative material, topscil or other materials
may result in erosion, the Director may limit the size of
the area from which these materials are removed at any cne
time.

14.3.Db. Redistribution. Prior to redistribution of
topsoil, the regraded land shall be treated, if necessary,
to reduce the potential for slippage of the redistributed
material and/or to enhance root penetration. Topsoil and
other materials shall be redistributed in a manner that
prevents excesg compaction and that achieves an approximate
uniform, stable thickness, consistent with the approved
postmining land uses, contours, soil density, and surface
water drainage system. Immediately after redistribution all
topsoil areas shall be protected from wind and water
erosion.

14.3.c. Top Scil Substitutes. Any substitute
material used for topsoiling must be capable of supporting
and maintaining the approved postmining land use. This
determination of capability shall be based on the results of
appropriate chemical and physical analysis of overburden and
topsoil. These analyses shall include at a minimum depth,
thickness, and areal extent of the substitute structure or
soil horizon, pH, texture class, percent coarse fragments
and nutrient content. A certification of analysis shall be
made by a gualified laboratory stating that:
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14.3.c.1l. The proposed substitute material is
equally suitable for sustaining vegetation as the existing
topsoil;

14.3.c.2. The resulting soil medium is the best
reasonably available in the permit area to support
vegetation; and

14.3.¢c.3. The analyses were conducted using
standard testing procedures.

14.3.4d. Soil Amendments. Nutrients and soil
amendments in the amounts determined by soil tests shall be
applied to the redistributed surface socil layer so that it
supports the approved postmining land use and meets the
revegetation requirements of Section % of these regulations.
These tests shall include nutrient analysis and lime
requirement tests. Results of these tests shall be submitted
to the Director with the final planting report as required
by these regulations.

l14.4 Diversions.

14.4.a. Stream Channel Diversions. Stream channel
diversions and stream channels reclaimed after the removal
of temporary diversions, shall be designed and constructed
so0 as to restore or approximate the premining
characteristics of the original stream channel, including
the natural riparian vegetation, to promote recovery and
enhancement of the agquatic habitat.

14.4.Db. Temporary Diversicons. Temporary diversions
shall be removed when they are nc longer needed to achieve
the purpose for which they were approved as long as
downstream facilities which were being protected are
modified or removed.

14 .4.c. Reclamation of Diversions. All temporary
diversions shall be removed and reclaimed prior to permit
abandonment and all permanent diversions shall comply with
the approved reclamation plan and be renovated if necessary
prior to abandonment.

14.5 Hydrologic Balance. All surface mining and

reclamation activities shall be conducted to minimize the
disturbance of the hydrologic balance within the permit and
adjacent areas, toc prevent material damage to the hydrologic
balance outside the permit area, to assure the protection or
replacement of water supplies, and to support the approved
post mining land use.
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14.5.a. Water Quality Control. All water accumulation
intoc the pit shall be removed at least once in a twenty-four
(24} hour period whenever water quality or speil stability
may be adversely affected.

14.5.b. Effluent Limitations. Discharge from areas
disturbed by surface mining shall not violate effluent
limitations or cause a viclation of applicable water quality
standards. The monitoring frequency and effluent limitations
shall be governed by the standards set forth in an NPDES
permit issued pursuant to Article 11, Chapter 22 of the
Code, the Federal Water Pollution Control Act as amended, 33
U.S.C. 1251 et. seqg. and the rules and regulations
promulgated thereunder.

14.5.¢. Treatment Facilities. Adequate facilities
shall be installed, cperated and maintained using the best
technology currently available in accordance with the
approved preplan to treat any water discharged from the
permit area so that it complies with the requirements of
paragraph (b) of this subsection. Nonmechanical treatment
systems may be utilized if flow is infrequent or small and
timely and consistent treatment is assured.

14.5.4. Breakthrough. Any surface breakthrough of
water caused by the operator during the course of his
operations shall be sampled immediately and analyzed for
total iron, total suspended solids and pH and if requested
by the Director, any cther parameter which is characteristic
of the discharge. Such analysis shall be made by a competent
water analyst or chemist. The original and at least one copy
of such analysis shall be retained by the operator, and two
(2) copies shall be submitted to the Director. Should said
analysis indicate the water quality to be less than the
applicable effluent limitations, seals shall be immediately
constructed. These seals shall:

14.5.d.1. Prevent any air from entering the
underground mine by way of the breakthrough;

14.5.d.2. Prevent any air from entering the
breakthrough while allowing the water to flow from the
breakthrough;

14.5.d4.3. Seal the breakthrough of water so that
it cannot flow. Such seals shall be constructed of stone,
brick, block, earth or other impervious materials which are
acid resistant; or
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14.5.d.4. Alternate methods of handling discharges
from breakthroughs may be employed where it can be
established that applicable effluent limitations can be met.

14.5.e. Discharges Into Underground Workings.

14.5.e.1. On active underground mining operations,
all reasonable measures shall be taken to intercept all
surface water by the use of diversions, culverts, drainage
ditches or other approved methcods to prevent water from
entering the working area. All surface drainage from the
disturbed area must pass through a sediment pond or series
of sediment ponds so that discharges from such areas will
not cause a violation of water quality standards.

14.5.e.2. Discharges into undergrocund mine
workings are prohibited, nor shall water be discharged from
one underground working to another, unless the operator
demonstrates to the Director that such activities will:

14.5.e.2.A. Not causge, result in, or
contribute to a vioclation of water guality standards and
effluent limitations both on or outside the permit area;

14.5.e.2.8B, Not be discharged without MSHA
approval;

14.5.e.2.C. Minimize disturbance to the
hydrolegic balance on the permit area and prevent material
damage outside the permit area; and

14.5.e.2.D. Be discharged at specified
rates as a controlled flow meeting applicable effluent
limitations for pH and total suspended solids, except that
the pH and total suspended limitations may be exceeded if
approved by the Director, and is limited to:

14.5.e.2.D.1. Coal processing waste;

14.5.e.2.D.2. Fly ash from a coal-fired
facility;

14.5.e.2.D.3. Inert materials used feor
stabilizing underground mines;

14.5.2.2.D.4. Underground mine
development wastes;

14.5.e.2.D.5. Sludge from an acid mine
drainage treatment facility or flue-gas desulfurization; or
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14 . 5,e.2.D.6. Water.

14.5. £, Co-mingling of Waters. Unless otherwise
approved by the Director, water from underground works shall
not be co-mingled with surface drainage. When separate
treatment facilities are used for discharges from
underground works, they shall be designed to adequately
treat the anticipated quantity and quality of the raw
discharge.

14.5.9g. Gravity Flows. No person shall locate
openings for new drift mines working in acid or iron
producing coal seams in such a manner that the mine will
have a gravity discharge. If there will be a gravity
discharge and the seam to be mined is listed in subsection
2.4 of these regulations, site specific data must be
submitted demonstrating that this seam is not an acid or
iron producing seam at this location.

14.5.h. A waiver of water supply replacement granted
by a landowner as provided in subsection (b) of Section 24
of the Act shall apply only to underground mining
operations, provided that a waiver shall not exempt any
operator from the responsibility of maintaining water
quality.

14.6 Acid Producing and Toxic Materials.

14.6.a. Acid and Toxic Soils. Drainage from acid-
forming and toxic-forming materials into ground and surface
water shall be avoided by identifying, burying, blending,
segregating, and/or treating spoil or other materials that
will be toxic to vegetation or that will adversely affect
water quality. Such materials shall be handled and treated
in accordance with methods set forth in the approved preplan
within thirty (30) days after initial exposure or a lesser
period if required by the Director.

14.6.b. Burying Acid and Toxic Materials. Acid-
forming or toxic-forming material shall not be buried or
stored in proximity to a drainage course or groundwater
system.

14.6.c. Treatment of Toxic Material. All exposed
coal seams remaining after mining and any acid-forming,
toxic-forming, or combustible materials or any other waste
materials shall be covered with a minimum of four feet (4')
of nontoxic and noncombustible material. Where necessary to
protect against upward migration of salts, exposure by
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erosion, or to provide adequate depth for plant growth, the
Director shall specify thicker amounts of cover.

14.7 Monitoring Requirements.

14.7.a. Surface Water. All surface water shall be
sampled and analyzed and otherwise monitored in accordance
with the approved surface water monitoring plan. Monitoring
and analysis shall occur at each monitoring site no less
frequently than quarterly. All measurements shall be
submitted to the Director and all violations of applicable
- effluent limitations shall be reported to the Director
within five (5) days of receipt of analytical results. The
operator shall immediately implement remedial measures
described in the hydrologic reclamation plan. Monitoring
shall continue until bond release unless the operator
demonstrates that continued monitoring is unnecessary to
achieve the purpose of the monitoring plan.

14.7.b. Groundwater. Where adverse impacts to a
significant groundwater resource are identified as provided
in paragraph (h) of subsection 3.22 of these regulations,
the groundwater resources shall be monitored in accordance
with the groundwater monitoring plan. Monitoring and
analysis shall occur no less frequently than guarterly. All
measurements shall be submitted to the Director and all
violations of standards established under Section 24 of the
Act shall be reported to the Director within five (5} days
of receipt of analytical results. The operator shall
immediately implement remedial measures described in the
hydrologic reclamation plan. Mcnitoring shall continue
until bond release unless the operator demonstrates that
continued monitoring is unnecessary to achieve the purposes
of the monitoring plan.

14.7.¢c. Ground Water Monitoring Waivers. - If an
applicant can demonstrate by the use of the PHC
determination and other available base line hydrologic and
geoclogic information that a particular water-bearing stratum
in the propcsed permit and adjacent area is not one which
serves Or may potentially serve as a significant agquifer ox
ensure the hydrologic balance within the cumulative impact
area, monitoring of the stratum may be waived by the
Director. Waivers will be considered and granted separately
and exclusively for each individual water-bearing stratum
unless it is shown by the use of the PHC determination and
base line hydrolegic and geoleogic information that all
individual water-bearing stratums of concern are
hydraulically interconnected and can be waived as a complete
unit.

215



Title 38
CSR 2
Section 14

14.7.4d. Water Treatment. Where any discharge fxom
the permit area requires treatment during the mining
operation in order to meet the applicable effluent
limitations, water menitoring of such discharges shall
continue following grading approval. If it is established on
the basis of such monitoring that the hydrolegic balance is
being preserved without treatment, the treatment facilities
may be removed. A one (1) year history of meeting the
applicable effluent limitations shall be adegquate to
establish that the hydrologic balance is being preserved.

14.7.e. Monitoring Equipment. Monitoring equipment
located both at the permit area and at off-site areas shall
be properly installed, operated, and maintained during the
required monitoring period and removed when no longer
required.

14.8 Steep Slope Mining.

14.8.a. Backfilling and Spoil Placement. In addition
to other applicable performance standards set forth in the
act and these regulations, the following standards shall
apply where the natural slope of the land within the permit
area exceeds an average of twenty (20} degrees as measured
from the horizontal. These standards except the variance
provisions of subsection 14.12 shall also apply to slopes of
lesser steepness where the Director has determined, on the
basis of soils, climates, method of operation, geology, and
other site-specific characteristics, that special measures
are required to protect the area below the mining operations
from landslides or other hazards. The provisions of this
section do not apply when mining is conducted on a flat or
gently rolling terrain with an occasional steep slope
through which the mining proceeds and leaves a plain or
predominantly flat area.

14.8.a.1. Spoil, debris, or abandoned or disabled
equipment shall not be placed on the downslope except as
provided in subsection (d} of Section 13 of the Act. Excess
spoil may be placed in specified areas designed in the
permit application for such placement, if such placement is
done in accordance with the provisions of subsection 14.14
of these regulations. Nothing in this section shall
prohibit the placement of materials in haulroad or access
road fills on slopes steeper than twenty (20) degrees so
long as the fills are comnstructed in accordance with
construction specifications set forth in subsection 14.14 of
this section. Casting of spoil from a higher seam to a
lower seam in multiple seam operations may only occur where:
the highwall of the lower seam intersects the outcrop of the
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upper seam; the lowest seam is mined first or in advance of
the upper seams; and minimum bench widths based on slopes
are established on the lower bench sufficient to accommodate
both spoil placement from the upper seam and bench drainage
structures.

14.%.a.2. The highwall shall be eliminated and the
disturbed area graded tc the approximate original contour.
Spoil material in excess of that required for the
reconstruction of the approximate original contour shall be
permanently stored in areas designated in the permit for
such use and designed and constructed in accordance with
subsection 14.14 of this section.

14.8.a.3. Land above the highwall shall nct be
disturbed unless the disturbance is necessary to facilitate
compliance with the environmental protection standards of
this section and Section 12 and 14 of the Act. Standards to
be considered which justify such disturbance are the
following:

i4.8.a.3.A. Achieve the approximate
original contour;

14.8.a.3.B. Control erosion,
sedimentation, and water runofi;

14.8.a.3.C. Provide access to the area
above the highwall for revegetation purposes; oOr

14.8.a.3.D. Comply with safety standards.

14.8.a.4. The material used to backfill and
eliminate the highwall shall be sufficiently compacted oxr
otherwise mechanically stabilized so as to insure stability
of the backfill with a static safety factor of 1.3.
Placement of woody materials in the fill shall be prchibited
unless the Director first determines that the method cf
placement of woody material will not deteriorate the future
stability of the backfilled area. The operator shall at a
minimum retain all overburden and spoil on the solid portion
of the existing or new benches and backfill and grade the
area to the most moderate slope possible.

14.8.a.5. When mining through natural watercourses
or when water 1s to be directed across or through the
backfill, a drainage channel, flumes, culvert, or french
drain shall be constructed across or through the backfill in
order to insure stability and to prevent erosion. Such
drainage channels, flumes, culvert or french drains shall be
constructed of nontoxic durable rock, asphalt, pipe,
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concrete or other similar material. Channelg, flumes,
culvert, and drains shall be constructed in accordance with
the applicable criteria set forth in the applicable
requirements of these regulations.

14.9 Auger Operations.

14.9.a. Prohibition and Variance. Augering shall be
prohibited by the Director if it is determined that such
operations pose a potential hazard to the environment, to
the public welfare and safety, to water quality, or to
structures or buildings as a result of subsidence.

14.9.b. All auger holes, except as provided in
paragraph c. of this subsection, shall be:

14.9.b.1. Sealed within seventy-two (72) hours
after coal extraction with an impervious and noncombustible
material, if the holes are discharging water containing
acid-or toxic-forming material. If sealing is not possible
within seventy-two (72) hours, the discharge shall be
collectively treated commencing within seventy-two (72)
hours after completion to meet applicable effluent
limitations and water-quality standards until the holes are
sealed; and

14.9.b.2. Sealed with an impervious non-
combustible matexrial, as contemporaneocusly as practicable
with the augering operation, if the holes are not
discharging water containing acid-or toxic-forming material.

14.9.c. Auger holes need not be sealed with an
impervious material so as to prevent drainage if the
Director determines that:

14.9.c.1. The resulting impoundment of water may
create a hazard to the environment or public health or
safety, and '

14.9.c.2. The drainage from the auger holes will:

14.9.c.2.A, Not pose a threat of pollution
to surface water, and

14.9.c.2.B. Comply with applicable
effluent limitations and water quality standards.

14.9.d. Spacing. Auger mining operations shall be

conducted in a manner which maximizes recoverability of
mineral reserves remaining after augering. The operator
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shall, at a minimum, leave areas of undisturbed coal to
provide access for future underground mining activities,
unless it is established by the operator that the coal
reserves have been depleted or are so limited in thickness
or extent that it would not be practicable to attempt
further recovery.

14 .5.e. Subsidence. Auger mining coperations shall be
conducted in such a manner so as to prevent or minimize
subsidence and where material damage occurs the operator
shall correct such damage in accordance with the
requirements of paragraph (c) subsection 16.2 of these
regulations.

14.9.f. Previously Mined Areas. Where auger mining
operations affect previously mined areas and the volume of
all reascnably available spoil is demonstrated in writing to
the Director to be insufficient to completely backfill the
highwall, the highwall shall be eliminated to the maximum
extent technically practical in accordance with the
following criteria:

14.9.£.1. The person who conducts the auger mining
operation shall demonstrate tc the Director that the
backfill, designed by a gualified registered professional
engineer, has a minimum static safety factor for the
stability of the backfill of at least 1.3.

14.9.f£.2. All spoil generated by the auger mining
operation and any associated surface coal mining and
reclamation operation, and any other reasonably available
spoil, shall be used tc backfill the area. Reasonably
available spoil shall include spoil generated by the mining
operation and other spoil located in the permit area that is
accessible and available for use and that when rehandled
will not cause a hazard tc the public safety or significant
damage to the environment. For this purpose, the permit
area shall include spoil in the immediate vicinity of the
auger mining operation.

14.9.£.3. The coal seam mined shall be covered
with a minimum of four (4) feet of nonacid, nontoxic-forming
material and the backfill graded to a slope which is
compatible with the approved postmining land use and which
provides adequate drainage and long-term stability.

14.9.f.4. Any remnant of the highwall shall be

stable and not pose a hazard to the public health and safety
or to the environment.
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14.9.f.5. Spoil placed on the outslope during
previous mining operations shall not be disturbed if such
disturbances will cause instability of the remaining spoil
or otherwise increase the hazard to the public health and
gafety or to the environment. '

14.9.f.6. Auger holes shall not extend closer than
five hundred (500) feet to any abandoned or active
underground mine workings except as approved in Section
14.13.

14.10. Mountaintop Removal.

14 .10.a. Backfilling and Regrading. In addition to
the other performance standards set forth in these
regulations, the following performance standards will apply
where the mountaintop removal method of mining is used:

14.10.a.1. The final graded top plateau slopes
on the mined area shall be less than five (5) horizontal to
one (1) vertical so as to create a level plateau or gently
rclling configuration. The outslopes of the plateau shall
be no steeper than two (2) horizontal to one (1) vertical.

14.10.a.2. The resulting level or gently
rolling contour shall be graded so that water will drain
inward from the outslope except at specific points where it
is released over the outslope in constructed channels. Such
channels shall be protected from erosion and constructed in
accordance with paragraph (¢) subsection 5.3 of these
regulations.

14.11 Procedures to Obtain Inactive Status.

14.11.a. A permittee may not cease mining and
reclamation operations for a period of thirty (30} days or
more unless the Director finds in writing that all the
fellowing reguirements have been fully satisfied:

14.11.a.1. The site is in full compliance with
all standards of the program and permit, including but not
limited to contemporaneous reclamation, no outstanding
viclations or penalties exist, and adequate pictorial and
narrative description of site conditions to date has been
placed in the file;

14.11.a.2. Where the permit involves the
extraction of coal, significant coal reserves for the mine
remain;
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14.11.a.3. All disturbed acreage is bonded in
accordance with Section 11 and 12 of the Act and Section 11
of these regulations;

14.11.a.4. All required and necessary
backfilling, regrading, revegetation, environmental
monitoring, and water treatment activities will continue on
the mine site, and adequate provisions for other required
and necessary maintenance work for the time period for which
the application to cease operations has been made ;

14.11.a.5. The site must be adequately secured
to guard against hazards to the public;

l14.11.a.6. A finding based on a detailed
showing by the permittee that the cessation is necessary
because of temporary market conditions which are likely to
change in the period for which the temporarily inactive
status is sought;

14.11.a.7. A color coded mine/progress map
accurately depicting the extent and location of all
disturbed area, the remaining undisturbed area, and the
remaining coal reserves, if any, on the permit at the time
of the request. The mine/progress map shall contain a
legend which lists the respective acreages and/or tonnages
for each of the above-described categories;

14.11.a.8. Each regquest for inactive status
shall be submitted on forms prescribed by the Director and
shall contain a sworn statement as follows: "The
information contained in this application is true and
correct to the best of my knowledge and belief." Such
statement shall be signed by an accountable official of the
applicant and shall be notarized; and

14.11.a.9. Inactive status shzll not relieve
the operator of any responsibility for complying with the
Act, these rules and regulations, or the terms and
conditions of the permit.

14.11.b. The Director may grant inactive status for a
period not to exceed one-half the permit term if it is
determined that the application contains sufficient
information to meet all requirements of paragraph a. of this
subsection: Provided, That where the applicant documents in
the application that the operations will become inactive for
more than thirty (30) days, but will be reactivated on an
intermittent and/or irregular basis during the approval
period, such operations are not required to reapply for
inactive status except at the termination date of the
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initial term of approval: Provided however, That the
Director may review the approval of inactive status during
its term and reguire updated information pursuant to
paragraph {a) of this subsection, and based upon this or
other information, may modify or rescind the approval prior
to its initial termination date.

14.11.¢. The Director shall within five (5) days of
receipt of a request for inactive status, post the
application and supporting documentation in an appropriate
public office in the area of the permit, and shall notify
any perscns who have requested notification of a request for
inactive status on the relevant permit, that a regquest has
been received. The Director shall provide for public
comment and an opportunity for an informal conference. If a
request for an informal conference is received within thirty
{30) days of the Division's receipt of the request, the
Director shall schedule the conference in the area of the
permit.

14.11.d. Within thirty {30) days preceding the
expiration of the initial time period granted for inactive
status, the permittee may request an extension of the
approved inactive period, and at that time must submit
current information meeting the requirements of paragraph
(a). The Director shall make the same findings and provide
for the same public review process before granting a request
for extension. In no event may the total time granted for
inactive status for any given surface ccal extraction permit
be in excess of three (3) years, provided, That further
extensions may be granted on the basis of a showing by the
permittee that such extension is necessary by reason of:

14.11.4.1. Litigation precluding reactivation
of the site;

14.11.d.2. Labor strikes; or

14.11.d.3. Substantial equipment necessary for
extraction, e.g. draglines, shovels, etc., remain on the
site and are being maintained in werking order.

14.11.e. TFhethree—{3}—vear—Timitatieonon—tRactive

i The Director may
grant inactive status for a period not to exceed ten vears

for preparation plants or load-out facilities, whether or
not they are associated with a surface coal extraction

permit. Provided, preparation plants or locad outs are
maintained jin operable condition.
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i4.11.f. The Director may dgrant inactive status for a
period not to exceed current permit term plus five vears for
underground mining operations. Provided, the underground
mining operation is maintained in coperative condition and
the openings are secured to prohibit entry bv the public.

14.11.g. The Director may arant inactive status for a
period not to exceed ten vears for coal refuse sites.
Provided, the completed 1ifts of the ccocal refuse site ig
regraded (which may include topsoililing), seeded and drainage
control (e.g. diversions etc.); where possible, have been
installed in accordance with the terms and conditions of the

permit.

14.11.h. The director mav grant inactive status for a
permit for a term longer than those set forth in e. and f.
cf thig subsection. Provided, however, the permittee shall
furnish and maintain bond that is egual to the estimated
actual reclamation cost, as determined by the director. The
director shall review the estimatred actual reclamation cost
at leagt every two and one half (2¥%)vears.

14.11.£i. The provisions set forth in this subsection
shall be applicable to all surface mining and reclamation
operations which currently have approved inactive status on
the effective date of these regulations.

14.12 Variance From Approximate Original Contour
Requirements.

14.12.a. Procedures to Obtain a Variance. The
Director may grant a variance from the requirements for
restoring the mined land in steep slope areas to approximate
original contour under the following terms and conditions:

14.12.a.1. The permit area is located on steep
slopes as defined in paragraph a. of subsection 14.8 of
these regulations;

i4.12.a.2. The alternative postmining land use
requirements of subsection 7.3 of these regulations are met;

14.12.a.3. All other applicable reguirements
of the Act and these regulaticns, except for those relating
to approximate original contour, are met;
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14.12.a.4. All highwalls are completely
backfilled in a manner which results in a static safety
facter of 1.3;

14.12.a.5. Only spoil not necessary to achieve
the postmining land use may be removed from the mine bench;

14.12.a3.6. The watershed of the permit and
adjacent area will be improved by reducing pollutants,
environmental impacts, or flood hazards; provided that, the
watershed will be deemed improved only if:

14.12.a.6.A. The amount of total suspended
solids or other pollutants discharged to ground or surface
water from the permit area will be reduced, so as to improve
the public or private uses or the ecclogy of such water, or
flood hazards within the watershed containing the permit
area will be reduced by reduction of the peak flow discharge
from precipitation events or thaws; and

14.12.a.6.B. The total volume of flow from
the proposed permit area, during every season of the vyear,
will not vary in a way that adversely affects the ecology of
any surface water or any existing or planned use of surface
or ground water.

14.12.a.7. Appropriate Federal, State and
local government agencies have an opportunity to review and
comment on the proposed postmining land use to determine
that the potential use is shown to constitute an equal or
better economic or public use;

14.12.a.8. The proposed use is designed and
certified by a qualified registered professional engineer in
conformance with professional standards established to
assure the stability, drainage, and configuration necessary
for the intended use of the gite; and

14.12.a.9. The surface land owner(s) of the
permit area has requested in writing that a variance be
granted to achieve the approved alternative postmining land
use.

14.13 MSHA Approval. No mining shall occur within

five hundred (500) feet of an underground mine not totally
abandoned without approval by the Federal Mine Safety and
Health Administration.

14.14 Disposal of Excess Spoil.
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14.14.a. General.

14.14.a.1. Speil not required to achieve the
approximate original contour shall be transported to and
placed on designated disposal sites within the permit area;

14.14.a.2. All excess spoil shall be placed in
a controlled manner so as to minimize the adverse effects of
leachate and surface water runoff from the fill on surface
and groundwater;

14.14.a.3. Coal processing wastes and
underground development waste shall not be placed in such
fills unless the waste is placed in accordance with Section
22 of these regulations, contains no acid producing or toxic
forming materials and is of the proper characteristics so as
to assure the degign stability of the fill;

14.14 .a.4. Any excess spoill disposal in an
underground mine shall be done in accordance with a plan
approved by the Mine Safety and Health Administration in
accordance with design standards of paragraph (s),
subsection 22.3 of these regulations;

14.14.a.5. Excess spoil that is acid- or
toxic-forming or combustible shall be adequately covered
with nonacid, nontoxic and ncncombustible material, or
treated, to control the impact on surface and ground water
in accordance with subsection 14.6 and 14.7 of this section,
to prevent sustained combustion, and to minimize adverse
effects on plant growth and the approved postmining land
use;

14.14.a.6. Slope protection shall be provided
to minimize surface erosion at the site. All disturbed
areas, including diversion channels that are not riprapped
or otherwise protected, shall be revegetated upon completion
of constructicn; and

14.14.a.7. The final configuration of the fill
shall be suitable for the approved post mining land use.

14.14.b. Certification - Inspections and Reporting.
Certification of all excess spoil fills shall be required as
follows:

14.14 . b.1. The fill and appurtenant structures
shall be designed in accordance with professional design
standards, which meet the requirements of this subsection,
and certified by a registered professicnal engineer
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exXperienced in the design of earth and rock fill
embankments;

14.14.b.2. During construction, the £ill shall
be inspected quarterly for stability by a registered
professional engineer experienced in the construction of
earth or rock fills or other qualified professional
specialist working under the direction of a professional
engineer experienced in the construction of. earth or rock
fills. Regular inspections are alsc required during
placement and compaction of f£fill materials and during
critical construction periods such as foundation
preparation, underdrain placement, installation of surface
drainage systems, and construction of rock toe buttresses.
Within two (2) weeks following completion of the
inspections, a report certified by the registered
professional engineer shall be submitted to the Director.
The certified report shall contain a statement that the fill
is being constructed and maintained as designed in
accordance with the approved plan and these regulations.
The report will also note any instances of apparent
instability, structural weaknesses, and other hazards. The
report on the drainage system and protective filters shall
include color photographs taken during and after
construction, but before the underdrains are covered with
excess spoil. Color photographs shall be of sufficient size
and number to provide a relative scale and to clearly
identify the site. If the underdrains are constructed in
phases, each phase must be certified separately. If excess
durable rock spoil is placed such that the underdrain system
is constructed simultaneously with excess spoil placement by
the natural segregation of dumped materials, color
photographs of the underdrains must be taken as they are
formed. All color photographs shall be of adequate size and
number to provide a relative scale and to clearly identify
the site. A copy of the certified report shall be
maintained at the mine site; -

14.14.b.3. After total completion of the fill,
a certification form shall be completed and submitted to the
Director by the registered professional engineer overseeing
construction of the fill; and

14.14 .b.4. In addition to the requirements of
subparagraph (2) of this paragraph, certification forms for
durable rock fills shall be accompanied by the following:

14,14 .b.4.4. A statement attesting that the
fill contains no more than twenty-percent (20%) non-durable
material;
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14.14.b.4.B. A statement attesting that
foundation preparation is proceeding in accordance with the
design plans;

14.14.b.4.C. A statement that prohibited
materials are not being placed, deposited, or disposed of
into the fill area; and

14.14.b.4.D. A statement that sediment
control measures are constructed and being maintained in
accordance with the approved design plans and the terms and
conditions of the permit.

14.14.c. Location. Excess spoil not required to
achieve the approximate original contour on the permit areas
may be deposited ocutside the permit area if the following
conditions are met:

i4.14.c.1. The excess spoil is deposited on
another permit area; or

14.14.¢c.2. © The excess spoil is placed on an
abandoned mine land prcject conducted under the Abandoned
Mine Land Program where:

14.14.c.2.4. ZA reclamation contract is in
effect;

14.14.c.2.B. The project will result in
improved environmental, aesthetic, or safety conditions; and

14.14.c.2.C. The project ig designed and
constructed in accordance with the Act and these
regulations.

14.14.d. Disposal of Excess Spoil on Existing Benches.
Spoil material not required to return the area to the
approximate original contour may be placed on an existing
bench if the following conditions are met:

14.14.d.1. Sufficient foundation
investigations and laboratory analysis of foundation
materials which include the effects of underground workings
below the solid bench, shall be performed. Based on
information obtained from such investigations and analysis,
the Director may require modification of design requirements
from the spill. Fills which are proposed on pre-existing
benches where the slope of the solid bench exceeds ten
percent (10%) toward the outslope shall meet the design
requirements of paragraph (f)}, subsection 14.14, of this
section.
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14.14.4d.2. All vegetation and organic material
shall be removed from the disposal area prior to placement
of excesgs spoil. All topscil shall be removed and
redistributed or stockpiled in accordance with subsection
14.3 of this section. All excess spoil shall be transported
and placed only on the solid portion of the bench in a
controlled manner in horizontal lifts not exceeding four (4)
feet in thickness. The spoil must be compacted or otherwise
mechanically stabilized to achieve a static safety factor of
1.3. The area shall be backfilled and graded to achiewve the
most moderate slope possible which does not exceed the angle
of repose. The final graded configuration shall be such
that the surface and subsurface drainage iz compatible with
the natural surrocundings and the approved postmining land
use. Terraces may be constructed on the outsliope if
required for stability, control of erosion, or to conserve
soil moisture. The grade of the outslopes between terraces
shall not be steeper than two (2) horizontal to one (1)
vertical {50 percent).

14.14.4d.3. No permanent impoundments are
allowed on the completed fill. BSmall depressions may be
allowed if they are needed to retaln moisture, minimize
erosion, create and enhance wildlife habitat, or assist
revegetation; and if they are not incompatible with the
stability of the fill.

14.14.d.4. If the disposal area contains
springs, natural or manmade water courses, or wet weather
seeps, the fill design shall include diversions and
underdrains as necessary to control erosion, prevent water
infiltration inteo the £f£ill, and ensure stability.
Divergioneg shall comply with the requirements of paragraph
c. subsection 5.3 and subsecticn 14.4 of these regulations.
Underdrains shall be designed and constructed in accordance
with subparagraph 1., paragraph e., subsection 14.14 of
these regulations.

14.14.4d.5. Underdrains shall consist of
durable rock or pipe, be designed and constructed using
current, prudent engineering practices and meet any design
criteria established by the Act, these regulations, and the
terms and conditions of the permit.

14.14.8.6. The existing highwall shall be
eliminated to the maximum extent technically practicable.

14.14.4d.7. Disposal of excess spoil from an
upper actively mined bench to a lower pre-existing bench by
means of gravity transport may be approved by the Director
provided that:
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14.14.d.7.A. The gravity transport courses
are determined con a site-specific basis by the operator as
part of the permit application and approved by the Director
to minimize hazards to health and safety and to ensure that
damage will be minimized between the benches, outside the
set course, and downslope of the lower bench should excess
spoil accidentally move;

14.14.4.7.B. All gravity transported excess
spoil, including that excess spoil immediately below the
gravity transport courses and any pre-existing spoil that is
disturbed, is rehandled and placed in horizontal lifts in a
controlled manner, concurrently compacted as necessary to
ensure mass stability and to prevent mass movement, and
graded to allow surface and subsurface drainage to be
compatible with the natural surroundings and to ensure a
minimum long-term static safety factor of 1.3. Excess spoil
on the bench prior to the current mining operation that is
not disturbed need not be rehandled except where necessary
to ensure stability of the £il11;

14.14.4d.7.C. A safety berm is constructed
on the solid portion of the lower bench prior to gravity
transport of the excess spoil. Where there is insufficient
material on the lower bench to construct a safety berm, only
that amount of excess spoil necessary for the construction
of the berm may be gravity transported to the lower bench
prior to construction of the berm; and

14.14.4d.7.D. Excess spoil shall not be
allowed on the downslope below the upper bench except on
designated gravity transport courses properly Prepared in
accordance with subsection 14.3 of this section. Upon
completion of the fill, no excesg spoil shall be allowed to
remain on the designated gravity transport course between
the two benches and each transport course shall be reclaimed
in accordance with the requirements of the Act, these
regulations, and the approved permit.

l4.14.e. Valley Fills. Where the excess spoil
disposal site is located in a valley, the following criteria
shall be met:

14.14.e.1. If the fill area contains springs,
natural water courses, or wet weather seeps, lateral
underdrains shall be constructed from the wet areas to the
rock core in such a manner that infiltration and entrapment
of water within the fill will be brevented. Underdrains
shall consist of durable rock or pipe, be designed and
constructed using current, prudent engineering practices
which will meet any design criteria estaklished by the
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Director. The underdrain system and the rock core shall be
designed to carry the anticipated seepage of water due to
rainfall away from the excess spoil £ill and from seeps and
springs in the foundation of the disposal area and shall be
protected from piping and contamination by an adequate
filter. Rock underdrains shall be constructed of durabkle,
nonacid, nontoxic-forming rock (e.g., natural sand and
gravel, sandstone, limestone, or other durable rock) that
does not slake in water or degrade to soil material, and
which is free of coal, clay or other nondurable material.
Perforated pipe underdrains shall be corrosion resistant and
shall have characteristics consistent with the long-term
life of the fill.

l4.14.e.2. The £ill shall be designed to
assure a long-term static safety factor of 1.5 or greater.

14.14.e.3. The ocuter slope or face of the
valley fill shall be no steeper than two (2} horizontal to
one (1) vertical with terraces constructed at a maximum of
each fifty (50) feet vertical rise above the toe of the
fill. The bench width of each terrace shall be no less than
twenty (20) feet with a three (3) to five (5) percent slope
toward the face and a one (1) percent slope toward the rock
core located near the center of the valley £ill.

14.14.e.4. A rock core chimney drain may be
utilized for fills that will come to the level of the ridge
line with no natural drainage area above the fill. A rock
core chimney drain may also be used for fills that do not
come to the ridge line provided that the fill does not
contain more than two hundred and f£ifty thousand (250,000)
cubic yards of material unless located in an area where the
valley floor is always above the local water table. Surface
water runoff from areas above and adjacent to the fill shall
be diverted into properly designed and constructed
stabilized diversion channels which have been designed using
best current technology to safely pass the peak runoff from
a 100 year, 24-hour precipitation event. The channel shall
be designed and constructed to ensure stability of the fill,
control erosion, and minimize water infiltration into the
£fiil.

14.14.e.5. The central rock core or "chimney
drain" shall lie in the apex of the wvalley and extends
throughout the depth and length of the fill. The rock core
shall be designed and constructed in acccrdance with the
following criteria:

14.14.2e.5.A. The rock core shall consist of
durable non-acid producing or toxic forming rock of a
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minimum average diameter of twelve (12) inches with no more
than ten (10} percent of the core material consisting of
fines, and which is free of ccal, clay or other non-durable
material.

. 14.14.e.5.B. The minimum width of the rock
core shall be sixteen feet, and shall be protected by =a
filter system to ensure proper long-term functioning which
is designed and constructed using current, prudent
engineering practices. If no filter is designed for the
underdrains, a rock core of sufficient capacity shall be
provided to allow for partial plugging cf the drain and/or
rock core.

14.14.e.5.C. The core shall be constructed
progressively and concurrently with each lift of the valley
£i11.

14.14.e.5.D. The finished surface cf the
rock core shall form a trapezoidal channel capable of
permitting the peak runoff of a one-hundred (100) year
twenty-four (24} hour precipitation event.

14.14.e.6. Where valley fills are designed for
construction without a rock core, an underdrain shall be
used. The underdrain shall be designed and ccnstructed in
accordance with standards set forth in subparagraph (1) of
this paragraph. Surface runcff from above and across the
surface of the f£ill shall be carried through a surface
diversion system capable of handling the peak runoff from a
one-hundred {100) year twenty-four (24) hour precipitation
event.

14.14.e.7. Sufficient foundatiocn
investigations and laboratory analysis of foundation
materials which include the effects of underground workings,
shall be performed in order to develop the necessary plans,
design specifications, and standards set forth in the
approved permit. Based on information obtained from such
investigations and analysis, the Director may regquire
modification of the design requirements of the filil.

14.14.e.8. Areas upon which a wvalley £1ill is
to be constructed shall first be progressively cleared of
all trees, brush, shrubs, and other organic material which
is above ground level; provided that, in critical foundation
areas, including, but nct limited to, the toe of the f£ill,
seepage or underdrain areas, and downstream portions of the
£fill that provide a resisting force against massive slope
failure, all organic material both above and below the
ground surface must be removed. This material shall be
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disposed of outside the fill area. No more than three (3)
acres, excluding roadways, shall be cleared until the first
1ift of the wvalley fill is completed.

14.14.e.9. The valley f£ill shall be
constructed in lifts not exceeding four (4} feet in
thickness beginning at the toe of the fill. Where fills are
designed and constructed using lifts exceeding four (4) feet
in thicknessg, the degign plans and specifications shall
specify the thickness of the lifts. The operator shall
demonstrate how and the engineer shall certify that such
thickness will insure stability and meet all safety and
environmental protection standards.

14.14.e.10. During and after construction,
grading may drain -surface water away from the outslope of
the fill and toward the rock core with a maximum slope of
three percent (3%). A drainage pocket shall be maintained
at the head of the fill at all times to intercept and direct
surface runocff to the rock core. In nc case shall this
pocket have a potential for impounding more than ten
thousand (10,000) cubic feet of water. No other
impoundments may be constructed con the f£ill.

14.14.e.11. Where the toe of the spoil rests on
a downslope which is in excess of thirty-six (36) percent,
keyway cuts or rock toe buttresses shall be constructed of
sufficient size so as to ensure stability of the fill as
determined by stability analysis.

14.14.£. Side Hill Fills.

14.14.£.1. Side hill fills shall be
constructed on the most stable and moderate slopes available
with the natural downslope at the toe of the f£ill not to
exceed thirty-six (36) percent. Where possible, the toe of
the fill shall rest on or above a natural terrace, bench or
berm in a manner which will provide additicnal stability and
prevent mass movement .

14.14.£.2. Each design shall be based on the
results of sufficient geotechnical investigation of the
construction site. The investigations shall include such
factors as geologic conditions, soil characteristics, depth
of bedrock, springs, seeps and groundwater flow, and a
description of materials to be placed in the fill.

14.14.£.3. The design and construction of all
side hill fills must be certified by a registered
professional engineer.
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14.14.f£.4. If the fill area contains springs,
natural water courses or wet weather seeps, lateral drains
shall be constructed from the wet areas in the same manner
as set forth in subparagraph 1. paragraph e. of subsection
14.14 of these regulations.

14.14.f.5. All areas upcn which the £ill is to
be constructed shall be progressively cleared of all trees,
brush, shrubs, and other organic material which is above
ground level; provided that, in c¢critical foundation areas,
including, but not limited to, the toe of the fill, seepage
or underdrain areas, and downstream portions of the fill
that provide a resisting force against massive slope
failure, all organic material both above and below the
ground surface must be removed. This material shall be
disposed of outside the fill area.

14.14.f.6. The f£ill shall be constructed in
concurrently compacted lifts not exceeding four (4) feet in
thickness.

14.14.£.7. The £ill shall be designed and
constructed to assure a static safety factor of at least
1.5.

14.14.f.8. The outer slope or face of the fill
shall be no steeper than two (2) horizontal to one (1)
vertical. Terraces shall be constructed on the face of the
fill at each fifty (50) feet vertical rise above the toe of
the £ill. The terraces shall be a minimum of twenty (20)
feet wide and shall slope three (3) to five (5} percent
toward the face with a lateral slope of one (1) percent to a
discharge channel capable of passing a one hundred (100)
year twenty-four (24) hour precipitation event.

14.14.£.9. Surface water runcff from the fill
and from surrounding areas shall be diverted away from the
fill and into stabilized channels designed to pass safely
the runoff from a one-hundred (100) year, twenty-four (24}
hour precipitation event.

14.14.£.10. No permanent impoundments may be
constructed on the completed fill except that small
depressions may be allowed if they are needed to retain
moisture, minimize erosion, create and enhance wildlife
habitat, or assist revegetation; and if they are not
incompatible with the stability of the fill.

14.14.g. Durable Rock Fills.
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14.14.g9.1. The Director may approve the
design, construction, and use of a single 1ift fill
consisting of at least eighty (80) percent durable rock if
it can be determined, based on information provided by the
cperator, that the following conditions exist:

14.14.9.1.A. Examination of core borings
and the geologic column show that the overburden consists of
durable sandstone, limestone, or other durable material in
sufficient thickness and amcunts tc generate spoil material
that is eighty (80) percent or greater durable rock. Where
the fill will centain non-cemented clay shale, clay spoil,
or cther nondurable material, such material must be mixed
with the durable rock in a controlled manner such that no
more than twenty (20) percent of the fill volume is not
durable rock. Tests shall be performed by a Registered
Professional Engineer and approved by the Director to
demonstrate that nc more than twenty (20) percent of the
fill volume is not durable rock.

14.14.g.1.B. The durable rock shall not
consist of acid-producing or toxic-forming material, will
not slake in water, and will not degrade to soil material.
For purposes of this paragraph only, so0il material means
material of which at least fifty (50) percent is finer than
0.074 mm, which exhibitsg plasticity, and which meets the
criteria for group symbol ML, CL, OL, MH, CH, or OH, as
determined by the Unified Soil Classification System (ASTM
D-2487) .

14.14.g9.1.C. The toe of the fill will rest
on natural slopes no steeper than twenty (20) percent.

14.14.g.2. The fill shall be designed based on
the results of sufficient geotechnical investigations of the
construction site. The investigation shall include such
factors as geologic conditions, soil characteristics, depth
to bedrock, location of springs, seeps and groundwater flow,
potential effects of subsidence and a description of
materials to be placed in rock cores and drains.

14.14.9.3. The design and construction of all
durable rock fills must be certified by a registered
professional engineer experienced in design and construction
of earth and rock embankments.

14.14.g.4. The foundation of the f£ill and the
fill shall be designed to assure a long-term static safety
factor of 1.5 or greater, and meet an earthquake safety
factor of 1.1.
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14.14.g.5. The outer slope or face of the f£fill
shall be no steeper than two (2) horizontal or one (1)
vertical (2:1). Terraces shall be constructed on the fill

at a maximum of every fifty (50) feet in vertical rise above
the toe of the f£ill. The terraces shall be no less than
twenty. (20) feet in width and slope toward the fill at a
three (3} to five (5) percent grade and slope laterally at
one (1) percent grade to discharge channels capable of
passing the peak runoff for a one-hundred (100) vear twenty-
four (24) hour precipitaticn event.

14.14.9.5. All areas upon which the fill is to
be placed shall first be progressively cleared of all treesg,
brush, shrubs and other organic material which is above
ground level; provided that, in critical foundation areas,
including, but not limited to, the toe of the fill, seepage
or underdrain areas, and downstream portions of the fill
that provide a resisting force against massive slope
failure, all organic material both above and below the
ground surface must be removed. This material shall be
disposed of outside the f£ill area.

14.14.9.7. The underdrain system may be
constructed simultaneously with excess spoil placement by
the natural segregation of dumped materials; provided, that
the resulting underdrain system shall be capable of carrying
anticipated seepage of water due to rainfall away from the
excess spoil fill and from seeps and springs in the
foundation of the disposal area and the other requirements
for drainage control shall be met. If the underdrain system
is not constructed by natural segregation of dumped
material, it shall be designed and constructed in accordance
with subparagraph {1}, paragraph (e), of this subsection.

14.14.9.8. Surface water runoff from areas
above and adjacent tc the f£ill shall be diverted into
properly designed and constructed stabilized diversion
channels which have been designed using best current
technology to safely pass the peak runoff from a 100 year,
24-hour precipitation event. The channel shall be designed
and constructed to ensure stability of the f£ill, control
erosion, and minimize water infiltration into the fill.

14.14.g.9. The grade of the top surface of the
completed f£ill shall not exceed five (5) percent and shall
slope toward the drainage channel.

14.14.g.10. No permanent impoundments may be
constructed on the completed fill except that small
depressions may be allowed if they are needed to retain
mcisture, minimize erosion, create and enhance wildlife

235



Title 38
C8R 2
Section 14

habitat, or assist revegetation; and if they are not
incompatible with the stability of the fill.

14.14.g.11. Notwithstanding any other
provisions of these regulations or the terms and conditions
of a permit to the contrary, additional storage capacity or
sediment control measures may be required through permit
revision if sediment removal performance of ‘the structure (s)
during operation and construction of the fill is found to be
deficient to the point that significant non-compliance with
applicable effluent limits or water quality standards
results. |

14.14.g.12 The following materials are hereby
prohibited from being placed, deposited, or disposed of into
a durable rock fill or durable rock fill area:

14.14.g.12.A. Surface soils, provided that
such soils used to establish vegetation on the surface of
the fill are not prohibited; provided, however, that such
soils may be placed in the fill if accounted for in design
and construction as nondurable material and such soils are
not deposited in critical zones of the fill;

14.14.g9.12.B. Mud, silt, or sediment cleaned
or removed from mining pits, rocadways, sediment control
structures and/or other areas of the operation;

14.14.g.12.C. Vegetative or organic
materials cleared or grubbed from the permit or other areas;

14.14.g.12.D. Non-coal wastes; and
14.14.g.12.E. Coal refuse.

14.15 Contemporaneous Reclamation Standards.

14.15.a. General. This subsection establishes general
performance standards relating to backfilling, regrading,
and stabilization for all surface mining operations within
the State. The mining and reclamation plan for each
operation shall reflect these standards in describing how
the mining operations and reclamation operations are to be
coordinated to minimize total land disturbance and to keep
reclamation operations as contemporaneocus as possible with
the advance of mining operations. Particular emphasis must
be given to (1) limiting the size and number of excess spoil
disposal fills; (2) locating and configuring excess spoil
disposal fills in such a way so as to minimize land
disturbance; (3) controlled handling and placement of all
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spoil material; and (4) the timing and sequence of
backfilling and regrading operations which will minimize the
ratico of disturbed and unreclaimed area versus undisturbed
and reclaimed area. All surface mining operations shall be
conducted in such a manner so as to comply with the approved
reclamation plan and the standards set forth in this
subsection.

Spoil returned to the mined-out area shall be
backfilled and graded to the approximate original contour
with all highwalls eliminated. Backfilling and grading of
all disturbed areas will be done in a manner which
eliminates spoil piles and depresgions, returns all slopes
to the angle of repose or lesser slopes so as to achieve a
gtatic safety factor of 1.3 or greater, minimizes erosicn
and water polluticn both off and on the site, supports the
postmining land use, and covers all coal seamg, acid-
producing or toxic-forming materials, and combustile
material with non-toxic and non-combustible material.

14.15.b. Time, Distance, and Acreage Limits. Grading,
backfilling, and water management practices shall be kept
current as follows:

14.15.b.1. Where the operation congists of
single seam contour mining only {(no augering) on steep or
non-steep slopes disturbed and unreclaimed acreage including
all excess spoil disposal sites should not exceed thirty-
five (35) acres, and grading and backfilling shall follow
the mineral removal by a period not to exceed sixty (60)
days or a distance of one thousand five hundred {(1,500)
linear feet.

14.15.b.2. Where the operation consists of
single seam contour mining and augering or highwall
mechanical mining on steep or non-steep slopes, disturbed
and unreclaimed acreage including all excess spoil disposal
sites shall not exceed fifty (50) acres, and the augering or
highwall mechanical mining shall follow the advance of the
mining pit by a period not to exceed sixty (60) days. The
grading and backfilling shall follow the augering or
highwall mechanical mining by a period of not more than
thirty (30) days or a distance of not more than one thousand
five hundred (1,500} linear feet; provided, That in no
event shall more than three thousand (3,000) linear feet of
pit be exposed at any time.

14.15.b.3. Where the operation consists of
augering or highwall mechanical mining only on steep or non-
steep slopes, disturbed and unreclaimed acreage shall not
exceed thirty-five {35) acres, and the grading and
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backfilling shall follow the augering or highwall mechanical
mining by a period not to exceed thirty (30) days or a
distance of not more than one thousand (1,000) linear feet.

14.15.b.4. Where the operation consists of
area mining only, on slopes which are on the average less
than 20 degrees (20°) in steepness, disturbed and
unreclaimed acreage including excess spoil disposal sites
shall not exceed one hundred (100) acres or fifty (50)
percent of the permit area, whichever is less, and
backfilling and grading shall not be more than two spoil
ridges or mining cuts behind the pit being worked. The
maximum linear feet of open pit shall not exceed three
thousand (3,000) feet at any time and backfilling and
grading shall follow mineral removal w1th1n one hundred
eighty (180) days.

14.15.b.5. Where the operation consists of
multiple seam mining along the topographic contour on steep
or non-steep slopes, and where the coal seams running
through the mountain, hill, or ridge are only partially
removed, disturbed and unreclaimed acreage including excess
spoil disposal sites, shall not exceed two hundred {(200)
acres or fifty (50} percent of the permit area, whichever
is less. Augering and/or highwall mechanical mining which
becomes a part of these types of operations shall be
incorporated into the operation in such a fashion so as to
meet the subject acreage limitations.

14.15.b.6. Where the mining operation consists
of removing entire coal seam(s) running through the upper
fraction of a mountain, hill or ridge, or removing entire
coal seam(s), running through the upper fraction of a
mountain, hill, or ridge in conjunction with partially
removing lower seam(s) along the topographic contour, the
following contemporanecus reclamation requirements apply:

14.15.b.6.A. Disturbed and unreclaimed

acreage, including excess spoil disposal sites, shall not
exceed thirty-five (35) percent of the total permit acreage,
or three hundred {(300) acres, whichever is less. Provided;
however, the director may grant a variance not exceed fiftvy
(50) percent of the total permit acreage, or four hundred
(400) acres, whichever is less, on operatioms which consist
of at leasgt three spreads of eguipment.

The ratio of disturbed and unreclaimed
acreage versus reclaimed or undisturbed acreage shall be
shown on progress maps submitted annually or as otherwise
required by the Director. The subject ratios shall be
verified by the Director to be consistent with the mining
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and reclamation plan on the next regular inspection
following receipt of the progress map.

14.15.b.6.B. On operations which utilize
draglines with a bucket capacity of greater than forty-five
(45} cubic yards, the requirements of subpart (A} of this
subparagraph is waived and the following contemporanecus
reclamation requirements apply:

14.15.b.6.B.1. Incorporate intc the
required mining and reclamation plan a detailed site
specific description of the timing, sequence, and areal
extent of each progressive phase of the mining and
reclamation operation which reflects how the mining
operations and the reclamation operations will be
coordinated sc as to minimize the amount of disturbed,
unreclaimed area, and to gquickly establish and maintain a
specified ratio of disturbed versus reclaimed area
throughout the life of the operation;

14.15.b.6.B.2. Prestripping or benching
cperations will not exceed four hundred (400) acres for any
single permit;

14.15.b.6.B.3. Rough backfilling and
regrading shall be completed within one hundred (180) days
following coal removal and not more than four (4) spoil
ridges behind the pit being worked, the spoil from the
active pit constituting the first spoil ridge; and

14.15.b.6.B.4. The ratio of disturbed
acreage versus reclaimed or undisturbed acreage shall be
shown on progress maps submitted annually or as otherwise
required by the Director. The subject ratios shall be .
verified by the Director as being consistent with the mining
and reclamation plan on the next regular inspection
following receipt of the progress map.

14.15.c. Reclaimed Area. For purposes of this
subsection, reclaimed acreage shall be that portion of the
permit area which has at a minimum been fully regraded in
accordance with the reclamation plan, and meets the

requirements of Phase I bond release. Semi—permanent

have—apprepriate—dratnage—eentrot—systemas—inptaece. The
following shall not be included in the calculation of

disturbed area:
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14.15.¢c.1. Seni-permanent ancillary facilities
haulroads, drainage contrcol svstems arking areas
maintenance, storage and supply areas, etc.), and areas
cleared but not grubbed, provided, that such areas have
appropriate drainage contreol svstems in place;

14.15.¢c.2. Areas within the confineg of excess
spoil disposal fills which are under construction provided
the fill is being constructed in the ¥conventional$ method,
i.e., completed from the toe up, or those fillg which are
being constructed progressively in lifts from the toe up or
are being progresgively completed from the toe up bv
constructing benches and appropriate drainage control
structures (ditches, flumee, channels, etc.) from the toe up
as soon as the area is available to do so;

14.15.c.3. Areag contalining 30 aggregate acres or
less which have been cleared and grubbed and have the
appropriate drainage control (temporary or permanent)
installed and certified, and which will become a part of the
operational area within six months or less. Failure to
incorporate these areas into the operaticonal area within six
months may result in the loss of this exemption:

14.15.¢c.4. Areas that have been cleared and
grubbed which exceed the thirty aggregate acres and/or those
which will not be included in the operational area within
six months may be excluded if the appropriate temporary or
permanent drainage control structures are installed and
certified and have temporary vegetative cover established:

14.315.¢.5. Areas which have been backfilled and
graded to final grade, mechanically stabilized, and had
appropriate drainage control structures installed in
accordance with the approved mining and reclamation plans.
The sediment control structures need not be certified to
meet this regquirement if the mining plan is such that it
would make this unfeasgible.

14.15.d. Applicability. Permit applications which are
pending approval after May 1, 1993 shall not be issued
without a mining and reclamation plan which is consistent
with the criteria set forth in this subsection.

After May 1, 1993, the mining and reclamation plan for
all active mining operations must be consistent with the
applicable criteria set forth in this subsection. Where
permit revisions are necessary to satisfy this requirement,
such revisions shall be prepared and submitted to the
Director for approval by July 1, 1993. Full compliance with
the revised mining and reclamation plan shall be
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accomplished within twelve (12) months from the date of the
Directoxr's approval.

After May 1, 1993, the mining and reclamation plan for
mining operations which have approved inactive status must
be consistent with the applicable criteria of this
subsection. Where permit revisions are necessary to satisfy
this requirement, such revisions must be approved by the
Director prior to reactivation of the operation.

The director may consider contemporaneous reclamation
plang on multiple permitted areas with adjoining boundaries

where contemporanecus reclamation ig practiced on a total
operation basis.

14.15.e. Revegetation. Revegetation shall be kept
current by establishing a temporary or permanent vegetative
cover on regraded areas by the end of the first growing
season and a permanent cover by the end of the second
growing season.

14.15.f. Variance - Permit Applications. The
Director may grant approval of a mining and reclamation plan
for a permit which seeks a variance to one or more of the
standards set forth in this subsection, if on the basis of
site gpecific conditions and sound scientific and/or
engineering data, the applicant can demonstrate that
compliance with one or more of these standards is not
technelogically or economically feasible. The variance
request shall be in writing and must contain the following
elements:

14.15.f.1. L description of the specific
standard(s) for which a variance is sought.

14.15.f.2. A statement with supporting
documentation and scientific and/or engineering data which
describes how site specific concditions make compliance with
the standard(s) technologically or economically infeasible.

14.15.f.3. Specific altermnative standards of
the same type and specificity as the standards for which a
variance is sought.

14.15.f.4. A sequential plan showing all
phases of the proposed mining and reclamation operation to
include specific time frames for completing each phase. The
plan must at a minimum describe at what point reclamation
cperations will commence and how such operations will
advance in relation to the mining operations throughcout the
remainder of operatiomal seguence.
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14.15.g. Variance - Existing and Ongoing
Operations. The Director may grant approval of a request
for a variance to the standards set forth in this subsection
for existing and/or ongoing surface mining operations only
after all reasonable steps have been taken by the operator
to minimize land disturbance and if the operator
demonstrates, through an on-gite evaluation and sound
scientific and/or engineering data, that compliance with
these standards are technologically or economically
infeasible. The variance request will be in writing and
shall contain the elements set forth in paragraph (f) of
this subsection.

14.15.h. Reclamation Equipment. Operable regrading
equipment shall be kept on the permit area until
satisfactory completion of grading of all disturbed area
unless otherwise approved.

14.15.i. Exemptions. Backfilling and grading may be
postponed on a permit where surface mining operations and
underground mining operaticns are proposed on the same area;
provided that all requirements set forth in paragraph 16,
gubsectlion (b), Section 13 of the Act are met. Where the
underground mining permit is terminated or revoked,
backfilling, regrading, and reclamation shall commence and
proceed in accordance with the provisions of paragraph (b),
subsection 15.2 of these regulations.

14.15.j. Grading Cuter Spoil. All outer spoil shall
be graded so as to blend into the adjoining undisturbed
lands. All spoil must be placed in such a manner that the
final surface of all slopes is mechanically stabilized using
tracked equipment or other egquivalent means.

14.15.k, Erosion Control. &all disturbed areas shall
be regraded and stabilized in a manner which effectively
controls erosion.

14.15.1. Regraded Drainage Control. Drainage control
on regraded areas shall prevent excessive erosion or
additional contributions of suspended solids to the
receiving stream, ensure safety and conserve soil moisture.
Drainage control measures may include, but are not limited
to, constructed drainways, flumes and riprap channels,
tracking in, small depressions or other devices.

14.15.m. Coal Processing Waste Disposal. Where
approval for placing coal processing waste in the backfill
has been granted, such placement shall be done in accordance
with the compaction requirements of paragraph {p),
subsection 22.3 of these regulations. The final graded
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slope shall not exceed either the angle of repose or such
other lesser slope as is necessary to achieve a minimum
long-term static safety factor of 1.3 and to prevent slides.

14.15.m.1, The coal processing waste shall be
placed in a controlled manner so as to:

14.15.m.1.A. Minimize adverse effects of
leachate and surface-water runoff on surface and ground
water quality and quantity;

14.15.m.1.B. Ensure mass stability and
prevent mass movement during and after construction;

14.15.m.1.C. Ensure that the final disposal
facility is suitable for reclamation and revegetation
compatible with the natural surroundings and the approved
postmining land use;

14.15.m.1.D. Not create a pubklic hazard;
and

14.15.m.1.E. Prevent combustion.

14.15.m.2. The coal processing waste will not be
placed in the backfill unless it has been demonstrated to
the satisfaction of the Director that:

14.15.m.2.A. the coal processing waste to
be placed based upon laboratory testing tc be non-toxic
and/or non-acid producing; or

14.15.m.2.B. an adequate handling plan
including alkaline additives has been developed and the
material after alkaline addition is non-toxic and/cr non-
acid producing.

The disposal facility shall be designed using current,
prudent engineering practices and shall meet any design
criteria established by the Director. A gualified
registered professional engineer, experienced in the design
cf similar earth and waste structures, sgshall certify the
design of the disposal facility. If any examination or
inspection discloses that a potential hazard exists, the
Director shall be informed promptly of the finding and of
the emergency procedures formulated for public protection
and remedial action. If adequate procedures cannot be
formulated or implemented, the Director shall be notified
immediately, and the Director will then notify the
appropriate agencies that other emergency procedures are
required teo protect the public.
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14.16 Backfilling, Remining, and Grading of Previously
Mined Areas.

14.16.a. Remining operations on previously mined areas
that contain a pre-existing highwall shall comply with the
applicable performance standards of the Act and these
regulations unless otherwise exempted in accordance with the
provisions of this subsection.

14.16.b. The requirement of highwall elimination shall
not apply to remining operations where the operator can
demcnstrate in writing that the volume of all reasonably
available spoil located in the vicinity of the remining
cperation is insufficient to completely backfill the
reaffected or enlarged highwall. The highwall shall be
reduced to the maximum extent technically practical. All
spoil generated by the remining operation and any other
reasconably available spoil in the vigcinity of the operation
shall be included in the permit area. For purposes of this
paragraph, the term reasonably available spoil means spoil
and suitable coal mine waste material generated by the
remining operation or other spoil or suitable coal mine
waste material located in the permit area that is accessible
and available for use and that when rehandled will not cause
a hazard to public safety or significant damage to the
environment.

14.16.c. Achieve a postmining slope that does not
exceed either the angle of repose or such lesser slope as is
necessary to achieve a minimum long-term static safety
factor of 1.3 and to prevent slides.

l4.16.d. Minimize erosion and water pollution both on
and off the site.

14.16.e. Support the approved postmining land use.

14.16.f. Spoil and waste materials shall be compacted
where advisable to ensure stability or to prevent leaching
of toxic materials.

14.16.g. Disposal of coal processing waste and
underground development waste in the mined-out area shall be
in accordance with Section 22 of these regulations, except
that a long-term static safety factor of 1.3 shall be
achieved.

14.16.h. Exposed coal seams, acid- and toxic-forming
materials, and combustible materials exposed, used, or
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produced during mining shall be adequately covered with
nontoxic and noncombustible material, or treated, to control
the impact on surface and ground water in accordance with
subsection 14.5 of this section, toc prevent sustained
combustion, and to minimize adverse effects on plant growth
and the approved postmining land use.

14.16.i. Cut-and-£fill terraces may be allowed where:

14.16.1.1. Needed to congerve soil molisture,
ensure stability, and contrcl erosion on final-graded
slopes, if the terraces are compatible with the approved
postmining land use; or

14.16.1.2. Specialized grading, foundation
conditions, or roads are required for the approved
postmining land use, in which case the final grading may
include a terrace of adequate width to ensure the safety,
stability, and erosion control necessary to implement the
postmining land use plan.

14.16.7. Small depressions may be constructed if they
are needed to retain moisture, minimize erosion, create and
enhance wildlife habitat, or assist revegetation.

14.16.k. Speoil placed on the ocutslope during previous
mining operations shall not be disturbed if such disturbance
will cause instability of the remaining spoil or otherwise
increase the hazard to the public health and safety or to
the environment.

14.16.1. Any highwall remnant left after remining must
be demonstrated by the cperator tc be stable and not pose a
hazard to the public health and safety or the environment.

14.16.m. All revegetation shall be carried out in a
manner that encourages a prompt vegetative cover which, at a
minimum, shall be adequate to control ercsion and is
consistent with the reclamation plan. The ground cover
requirements for revegetation set forth in Section 9 of
these regulations may be modified on a case-by-case basis,
by the Director, except that at a minimum the vegetative
ground cover shall be no less than that which existed before
remining and shall be adequate to control erosion.
Determination of premining ground cover success and
productivity shall be made using sampling technigques
described in the Handbook.

14.16.n. A coal remining operation which began after

February 4, 13987, and on a site which was mined prior to
August 3, 13877, may qualify for the water quality exemptiocns
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set forth in subsection (p), Section 301 of the Federal
Clean Water Act, as amended.

14.17 Control of Fugitive Dust. All exposed

surface areas shall be protected and stabilized to
effectively control erosion and air pollution attendant to
erosion.

14.18 Utility Installations. All surface mining

operations shall be conducted in a manner which minimizes
damage, destruction, or disruption of services provided by
oil, gas, and water wells; oil, gas, and coal-slurry
pipelines; railrocads; electric and telephone lines; and
water and sewage lines which pass over, under, or through
the permit area, unless otherwise approved by the owner of
those facilities and the Director.

14.19 Disposal of Noncoal Mine Wastes.

14.19%.a. Noncoal mine wastes, except coal refuse
and/or timber from clearing and grubbing operations,
includes, but is not limited to grease, lubricants, paints,
flammable liquids, garbage, abandoned mining machinery,
lumber and other combustible materials generated during
mining activities shall be placed and stored in a controlled
manner in a designated portion of the permit area.

Placement and storage shall ensure that leachate and surface
runcff do not degrade surface or ground water, that fires
are prevented, and that the area remains stable and suitable
for reclamation and revegetation compatible with the natural
surroundings.

14.19.b. Final disposal of noncoal mine waste within
the permit area will be in accordance with a permit issued
pursuant to Chapter 22, Article 15 of the Code of West
Virginia (Solid Waste Management Act).

14.15.c. At no time shall any noncoal mine waste be
deposited in a refuse pile or impounding structure, nor
shall an excavation for a noncoal mine waste disposal site
be located within eight (8) feet of any coal outcrop or coal
storage area.

14.19.d. Timber from clearing and grubbing operations
may be wind-rowed below the projected toe of the outslope in
a manner that will provide shelter and habitat for game and
non-game wildlife and provide for enhanced sediment control.
These materials may not be placed in natural water courses,
or where they will be covered by spoil material at the toe
of the outslope. The wind-rows must be of relatively
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uniform height and width and must be more or less evenly
distributed along the lower reaches of and within the permit
area.
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3g-2-15 Performance Standards Applicable Only to Underground
Mining Operations

15.1 Site Development,.

15.1.a. Time Schedule for Site Excavation. The time
schedule for site excavation shall be consistent with the
approved preplan and shall provide for minimum exposure of
disturbed area over a given time frame in a manner consistent
with environmentally sound procedures. Regrading and
stabilization of all areas disturbed in the development of the
mine site shall proceed as contemporaneously as practicable. 1In
any event, all required drainage system ccomponents and roads
necessary for site construction shall be installed in accordance
with the approved preplan prior to any disturbance for site
development .

15.1.b. Temporary Storage of COverburden to be Used for
Backfilling and Regrading. All material to be usged in final
regrading must be placed within the permit area as specified in
the approved plan in a manner which will insure mass stability in
accordance with these regulations and revegetated to prevent
erosion. :

15.1.c. Temporary Revegetation. All topsecill and spoil
storage areas which will be in place for more than six (&) months
but less than one (1) year shall at a minimum be seeded and
mulched so as to establish a satisfactory stand of temporary
vegetative cover. This seeding and mulching must be done
promptly.

15.1.d. Permanent Revegetation. All topscil, spoil
storage and other disturbed areas which will be in place for
longer than one (1) year shall be mulched promptly, seeded,
and/or planted during the first seeding season following
disturbance so as to establish a satisfactory permanent
vegetative cover. Trees shall be reguired only on those areas
that:

15.1.d.1. Will not be redisturbed by future reclamation
activities; or

15.1.d.2. Are necessary in order to meet the approved
postmining land use.
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15.1.e. Mine Site Organization and Resthetics.
Indiscriminate dumping or discarding of materials, litter, junked
equipment, containers, or other waste materials such as
lubricants, paints, flammable liquids, garbage, lumber or other
combustible material generated or used shall be prohibited.

These materials shall be properly placed in areas specifically
designated for their storage or disposal or removed from the
area. Regrading and revegetation of the disposal areas shall be
planned and carried out where possible in a manner which results
in the covering or screening of offensive and unsightly areas.

15.1.£. Noncoal waste disposal sites shall:

15.1.f£.1. Be designed and constructed so as not to
degrade surface or ground waters;

15.1.£.2. Not be located within eight (8) feet of any
coal outcrop or coal storage area;

15.1.£.3. Not be deposited in a refuse pile or
impounding structure;

15.1.f.4. Be compacted; and

15.1.f£.5. Be covered with at least two (2) feet of
soil, stabilized, and revegetated after completion.

15.2 Backfilling and Regrading.

15.2.a. General. Spoil returned to the mined-out area
shall be backfilled and graded tc approximate original contour
with all highwalls eliminated and a postmining slope that does
not exceed either the angle of repose or such lesser slope as is
necessary to achieve a minimum long-term static safety factor of
1.3 and prevent slides.

15.2.b. Time Schedule for Regrading and Backfilling.
Regrading and backfilling will be completed as contemporanecusly
as practicable with mining operations and as reflected on the
approved mining and reclamation plan; provided, however, that
reclamation activities shall be initiated within thirty (30)
days, and final backfilling and regrading shall be initiated
within one hundred eighty (180) days of completion of underground
operations. Should particular site conditions or weather make
adherence to these guidelines impractical, the period of time
required to be current may be reasonably extended.
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15.2.c. Revegetation. Revegetation shall be kept current
by establishing a temporary or permanent vegetative cover on
regraded areas by the end of the first growing season and a
permanent vegetative cover by the end of the second growing
season. _Standards and procedures for establishing a satisfactory
vegetative cover and guidelines for species selection and
application rates are found in Section 9 of these regulations.

15.2.4d. Variances From Highwall Elimination. all
underground mining operations which were in existence and which
created highwalls prior to August 3, 1977, and which highwalls
were not reaffected, may not be required to eliminate the
highwall if the cperator can demonstrate that it is
technologically infeasible, by virtue of the fact that there is
an insufficient amount of spoil material within the proximity of
the mine site. The operator shall utilize all available material
to eliminate as much cof the highwall as possible or to achieve
highwall elimination. At a minimum, the operator shall be
required to seal all underground openings and to cover the
exposed coal seam with a minimum of four (4) feet of nonacid
producing materials. This paragraph does not constitute a
variance from the requirement for highwall elimination except on
previously mined areas (prior to May 3, 1978) which would involve
exposing one area of highwall completely eliminated during the
installation of the deep mine in order to eliminate another area
-0f highwall.

15.2.e. All underground mining operations which were in
existence and which created a highwall prior to August 3, 1977,
and which were reaffected by those operations during the
remaining lives of their operations shall comply with the
provisions of subsection 14.16 of these regulations.

15.2.f. Rehandling of Excess Spoil Piles. Rehandling of
settled and revegetated fills to achieve approximate original
contour at the conclusion of underground mining activities shall
not be required if the following conditions are met:

15.2.f.1. The £ill is not located so as to be
detrimental to the environment or to the health and gafety of the
public and is compatible with the approved post mining land use;

15.2.£.2. Stability of the £ill shall be demonstrated
through standard geotechnical analysis to be consistent with the
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backfilling and grading requirements; and maintain a static
safety factor of 1.3 on solid benches and 1.5 on slopes;

15.2.£.3. Surface runoff around, through, and from the
fill is controlled by drainage structures (diversions, rock
cores, etc.), which are designed and constructed in accordance
with the approved plans and design specifications;

15.2.f.4. Any underground development wastes used in
the fill are non-toxic and non-acid producing; and

15.2.£.5. The surface of the fill has been vegetated in
accordance with Section 9 of these regulations.

15.3 In situ processing: Performance standards.

15.3.a. General. Any person who conducts in situ
processing activities shall comply with the applicable
performance standards of the Act, these rules and regulations,
and the terms and conditions of a permit.

15.3.b. Protection of Hydrclogic Balance. In situ
processing activities shall be planned and conducted to minimize
disturbance to the prevailing hydroleogic balance by:

15.3.b.1. Avoiding discharge of fluids into holes or
wells, other than as approved by the Director;

15.3.b.2. Injecting process recovery fluids only into
geologic zones or intervals approved as production zones by the
Director and in accordance with applicable State and Federal
underground injection control regulations;

15.3.b.3. Avoiding annular injection between the wall
of the drill hole and the casing; and

15.3.b.4. Preventing discharge of process fluid into
gurface waters.

15.3.c. Control of Toxics. Each person who conducts in
situ processing activities shall submit for approval as part of
the application for a permit a plan that ensures that all acid-
forming, toxic-forming, or radiocactive gases, solids, or ligquids
constituting a fire, health, safety, or environmental hazard and
caused by the mining and recovery process are promptly treated,
confined, or disposed of, in a manner that prevents contamination
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of ground and surface waters, damage to fish, wildlife and
related environmental values, and threats to the public health
and safety.

15.3.d. Process Recovery Fluids. Each person who conducts
in situ processing activities shall prevent flow of the process
recovery fluid:

15.3.d.1. Horizontally beyond the affected area
identified in the permit; and

15.3.d.2. Vertically into overlying or underlying
aquifers.

15.3.e. Restoration of Groundwater Quality. Each person
who conducts in situ processing activities shall restore the
quality of affected ground water in the permit area and adjacent
area, including ground water above and below the production zone,
to the approximate premining levels or better, to ensure that the
potential for use of the ground water is not diminished.

15.4 In situ processing: Monitoring.

15.4.a. Monitoring Requirements. Each person who conducts
in situ processing activities shall monitor the quality and
quantity of surface and ground water and the subsurface flow and
storage characteristics, in a manner approved by the Director, to
measure changes in the guantity and quality of water in surface
and ground water systems in the permit area and in adjacent
areas.

i5.4.b. Water Quality Standards. Air and water quality
monitoring shall be conducted in accordance with monitoring
programs approved by the Director as necessary according to
appropriate Federal and State air and water gquality standards.
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38-2-16. Subsidence Control.
16.1 Public Notice.

16.1.a. Notification Requirements. A notification shall
be distributed by mail to all owners of property and residents
within the area above the underground workings. Each such person
shall ke notified by certified mail (return receipt requested) at
least six (6} meonths prior to mining, or other time period if
approved by the Director, beneath his or her property or
residence. The return receipt shall be kept at the mine office.
The notification shall contain, at a minimum:

l6.1.a.1. Company name, permit number and address:

16.1.2.2. Identification of specific areas in which
mining will take place and the date specific areas will be
undermined;

16.1.a.3. Dates of mining activities that could cause
subsidence and affect specific structures; and

16.1.a.4. The location or locations where the
subsidence control plan may be examined.

16.2 Surface Owner Protection.

l6.2.a. General. Each person who conducts underground
mining activities shall either adopt measures consistent with
known technology which prevent subsidence from causing material
damage to the extent technologically and economically feasible,
maximize mine stability, and maintain the value and reasonably
foreseeable use of surface lands; or adopt mining technology
which provides for planned subsidence in a predictable and
controlled manner. Nothing in this part shall be construed teo
prohibit the standard method of room-and-pillar mining.

16.2.b. Plan Requirements. The operator shall comply with
all provisions of the approved subsidence control plan prepared
pursuant to subsection 3.12 of these regulations.

16.2.c. Material Damage. Material in the context of this
section and 3.12 of this rule means: anv functional impairment
of surface lands, features, structures or facitities: any
physical change that has a significant adverse impact on the
affected land's capabilityv to support current or reasonably
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foreseeable uses or causeg significant loss in production or
income; or any significant change in the condition, appearance or
utility of anv structure from its pre-subsidence condition. The
operator shall:

- 16.2.c.1. Correct any material damage resulting from
subsidence caused to surface lands, to the extent technologically
and economically feasible, by restoring the land to a condition
capable of maintaining the value and reasonably foreseeable uses
which it was capable of supporting before subsidence; and

16.2.c.2. Either correct material damage resulting from
subsidence caused to any structures or facilities by repairing
the damage or compensate the owner of such structures or
facilities in the full amount of the diminution in value
resulting from the subsidence. Repair of damage includes
rehabilitation, restoration, or replacement of damaged structures
or facilities. Compensation may be accomplished by the purchase
prior to mining of a non-cancelable premium-prepaid insurance
policy. The reguirements of this paragraph only apply to
subsidence related damage caused by underground mining activities
conducted after October 24,1992.

16.2.c.3. Presumption of Causation. If alleged
subsidence damage occurs to any non-commercial or residential
dwellings and structures related thereto cccurs as the result of
earth movement within the area which a pre-subsidence gtructural
survey is required, a rebuttable presumption exist that the
underground mining operation caused the damage .

16.2.c.3.A. If the permittee was denied access
to the land or propertv for the purpose of conducting the pre-
subsidence survey, no presumption of causation will exist.

16.2.c.3.B. The presumption will be rebutted
if, for example, the evidence establishes that: the damage
predated the mining in question: the damage was proximately
caused by some other factors or was not proximately caused by
subsidence; or the damage occurred outside the surface area
within which subsidence was actually caused by the mining in

guestion.

1l6.2.c.3.C. in any determination whether damage
Lo protected structures was caused by subsidence from underground
mining, all relevant and Ireasonably available information will be
considered by the director.
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16.2.c.4. Bonding for Subsidence Damage: When
subsidence related material damage occurs to lands, structures,
or water supply, and if the director issues violation(s), the
director may extend the S0-day abatement pericd to complete
repairs, -but shall not exceed one vear from date of vioclation
notice. Provided, however, the permittee demonstrates, in
writing, that it would be unreasonable to complete repairs within
the 90-day abatement period. If extended bevond 90-davs, as part
of the remedial measures, the permittee shall post an escrow bond
to cover the estimated costs of repairs.

16.2.4d. Protection of Public Buildings and Dams.
Underground mining activities shall not be conducted beneath or
adjacent to public buildings and facilities, churches, schools,
hospitals, or impoundments with a storage capacity of, or bodies
of water containing, twenty (20) acre-feet or more, unless the
Director finds that mining will not cause material damage or
reduce the foreseeable use. The Director may, if necessary to
minimize the potential for damage, limit the percent of coal
extraction underneath or adjacent to such features or facilities.
I1f subsidence causes material damage to such features or
facilities, the Director may suspend mining under or adjacent to
such features or facilities until the subsidence control plan is
modified.

l6.2.e. Progress Maps. Updated maps of underground
workings as required in Section 1, Article 2, Chapter 22A of the
Act shall be made available to the Director for determining
compliance with the subsidence control plans required in
subsection 3.12 of these regulations, and projected location of
potential subsidence. The maps and accompanying descriptions, as
appropriate, shall identify significant features of the
underground mine, including the size, configuration, and
approximate lccation of pillars and entries, extraction ratios,
measures taken to prevent or minimize subsidence and related
damage, areas of full extraction, and other information reguired
by the Director. Upon request of the operator, information
submitted with the detailed plan may be held as confidential.

[
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38-2-17. Small Operator Assistance Program.

17.1 General. This section comprises the Small Operator

Assistance Program (SOAP) and governs the procedures for
providing assistance to gualified small operators for the
determination of the probable hydrcoclogic conseguences of mining
and reclamation reguired by the Act and these rules, including
the engineering analyses and designs; the development of cross-
section maps and plans; the geologic drilling and statement of
results of test borings and core samplings; preblast surveys; the
collection of site-specific resource information and production
of protection and enhancement plans for fish and wildlife
habitats and other environmental values; and the collection of
archaeological and historical information; and any other
archaeclogical and historical information required by the federal
department of the interior and the preparation of plans that may
be necessitated thereby; and the Director shall provide or assume
the cost of training coal operators that meet the qualifications
concerning the preparation of permit applications and compliance
with the regulatory program, and shall ensure that qualified coal
operators are aware of the assistance available under this
Section.

The Director will develop a procedure for the interstate
coordination and exchange of information collected under the
Small COperators Assgistance Program.

Data collected under this program shall be made available to
all interested persons in accordance with subsection 18.4 of this
rule, except information related to the chemical and physical
properties of coal; provided, that information which pertains
only to the analysis of the chemical and physical properties of
coal, except information regarding such mineral or elemental
content which i1s potentially toxic to the environment, shall be
kept confidential.

17.2 Program Services. Where a qualified small operator

requests in writing assistance, as provided by the Small Operator
Assistance Program, the Division of Environmental Protection
shall select and pay a gqualified laboratory to determine the
probable hydrologic consequences of mining and reclamation
operations in the permit and adjacent areas and potentially
impacted offsite areas. The probable hydrologic consequences
shall be in accordance with paragraphs (7), (8}, {(10), (11},

(12}, (132) and (16) through (19) subsection (a) Section 9 of the
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Act, paragraph (a) of subsection 3.22 of these regulations, and
subsection 3.23 of these regulations.

17.3 Eligibility for Assistance. Applicants are eligible
for assistance if they:

. 17.3.a. Intend to apply for a permit pursuant tc the Act;
and

17.3.b. Establish that their probable total attributed
annual coal production from all locations during any consecutive
twelve (12) month period either during the term of the permit or
during the first five (5) years after issuance of the permit,
whichever period is shorter, will not exceed three hundred
thousand (300,000) tons. Production from the following
operations shall be attributed to the applicant:

17.3.b.1. The pro rata share, based upon percentage of
ownership of applicant, of coal produced by operations in which
the applicant owns more than a ten percent (10%) interest;

17.3.b.2. The pro rata share, based upon percentage of
ownership of applicant, of coal produced in other operations by
persons who own more than five percent (5%) of the applicant's
operation;

17.3.b.3. All coal produced by operations which are
owned by members of the applicant's family and relatives unless
there is no direct or indirect business relaticnship between ox
among them; and

17.3.b.4. All coal produced by overations owned or
controlled by the applicant, or by persons who directly or
indirectly control the applicant by reason of direction of
management .

17.3.¢c. Persons who are prohibited from receiving a permit
for any reason, and persons who organize or reorganize a company
for the sole purpose of obtaining assistance from SQAP, shall be
deemed ineligible.

17.4 Request for Assistance. Each applicant requesting

assistance shall provide information on forms provided by the
Director in an application that shall be clear and concise and
shall be provided in a format prescribed by the Director and/or a
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format required by the Federal Office of Surface Mining
Reclamation and Enforcement.

17.5 Application Approval and Notice.

17.5.a. The applicant shall be notified in writing if the
application requesting assistance has been approved or denied,
and if denied, the reasons shall be attached.

17.5.b. If application reguesting assistance has been
approved, then one or more qualified laboratory or contractor
will be selected to perform this work. A copy of the contract or
other appropriate work order and the final report shall be
provided to the applicant.

17.5.c. The applicant shall arrange for any necessary
right-of-entry for State personnel and the selected laboratory's
or contractor's personnel to gain access to data collection and
menitoring sites on the proposed permit area and adjacent areas
and shall provide written agreements of such to the Director
prior to entry.

17.6 Qualijified Laboratories.

17.6.a. General. A qualified laboratory means a
designated public agency, private consulting firm or analytical
laboratory apovroved by the Division of Environmental Protection
as a SOAP contractor.

17.6.b. Basic Qualifications. To qualify for designation,
the laboratory or contractor must demonstrate that it:

17.6.b.1. Is staffed with experienced, professional
personnel in the field of hydrology, mining engineering, aquatic
biclogy, geolegy, or chemistry applicable to the work to be
performed;

17.6.b.2. Is capable of collecting necessary field data
and samples;

17.6.b.3. Has adegquate space for material preparation,
cleaning and sterilizing necessary equipment, stationary
equipment, storage, and space to accommodate periods of peak work
loads;
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17.6.b.4. Meets the requirements of the Occupational
Safety and Health Act or the equivalent state safety and health
program;

17.6.b.5. Has the financial capability and business
organization necessary to perform the work required;

17.6.b.6. Has analytical, meonitoring and measuring
equipment capable of meeting the applicable standards and methods
contained in the most current edition of the Standard Methods for
the Examination of Water and Waste Water; Methods for Chemical
Analysis of Water and Wastes; and EPA Manual 600/2-78-054 Field
and Laboratory Methods Applicable to Overburden Minesoils: and

17.6.b.7. Has the capability of making hydrologic field
measurements and analytical laboratory determinations by
acceptable hydrologic engineering or analytical methods.

17.6.c. The qualified laboratory or contractor shall be
capable of performing the determination and statement, and other
components of work as described in the work directive given to
the contractor by the Director which are required compeonents
necessary to make a determination of the proposed permit's
probable hydrological consequences. Subcontractors may be used
to provide the services required provided their use is defined in
the application for designation and prior written approval is
granted by the Division of Environmental Protection.

17.7 Liability of Operators.

17.7.a. The applicant shall reimburse the Division of
Environmental Protection for the cost of the program services
performed if the applicant:

17.7.a.1. Submits false information on the application;
17.7.a.2. Fails to submit a surface mining permit
application within one (1) year from the date of receipt of the

approved probable hydrologic consequences report;

17.7.a.3. Fails to mine after obtaining a surface
mining permit;

17.7.a.4. Has an actual and attributed annual
production of coal for all locations exceeding three hundred
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thousand (300,000) tons during the twelve (12) month period
immediately following permit issuance; or

17.7.a.5. Sells, transfers, or assigns the permit to
another person and the transferee's total actual and attributed
production exceeds the 300,000 ton annual production limit during
any congecutive twelve-(12) month period of the remaining term of
the permit. Under this paragraph, the applicant and its
successor are jointly and severally obligated to reimburse the
Director.

17.7.b. The Director can waive the reimbursement
ocbligation if he finds that the applicant at all times acted in
good faith and the applicant submits to the Director written
statements which sufficiently demonstrate that the applicant has
acted in good faith at all times.
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38-2-18. Citizen's Actions.

18.1 Notice of Citizen's Suits. A person who intends to

initiate a civil action on his own behalf under section 25 of the
Act shall give notice of intent in accordance with the following:

18.1.a. Notice shall, in all cases, be given by certified
mail to the Director. A copy of the notice shall also be sent by
first class mail to the Office of Surface Mining Field Office
Director;

18.1.b. In legal actions brought against any person, the
State of West Virginia or any other governmental instrumentality,
agency or agent thereof, notice shall be given by certified mail
to the alleged violator, if the complaint alleges a violation of
the Act or any regulation, order or permit issued under the Act;

lg.1.c. Service of notice under this section is complete
upon mailing te the last known address of the person being
notified;

18.1.d. A person giving notice regarding an alleged
viclation shall state to the extent known:

18.1.d.1. Sufficient information to identify the
provision of the Act, regulation or permit allegedly violated;

18.1.d.2. The act or omission alleged to constitute a
violation;

18.1.d.3. The name, address and telephone numbers of
the person or persons responsible for the alleged violation;

18.1.d.4. The date, time and location of the alleged
violation{s);

18.1.4.5. The name, address and telephone number of the
person giving notice; and

18.1.d.6. The name, address and telephone number of
legal counsel, if any.

18.1.e. A person giving notice of an alleged failure by
the Director, reclamation board of review, or appropriate
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division employee, to perform a mandatory act or duty under the
Act, shall state to the extent known:

18.1.e.1. The provision of the Act containing the
mandatory act or duty allegedly not performed;

18.1.e.2. Sufficient information to identify the
omission alleged to constitute the failure to perform a mandatory
act or duty under the Act;

18.1.e.3. The name, address and telephone number of the
person giving notice; and

18.1.e.4. The name, address and telephone number of
legal counsel, if any, of the person giving notice.

18.2 Citizen's Request for State Inspections.

l18.2.a. Any person may request a State inspection by
furnishing to the Director a signed, written statement {or an
oral report followed by a signed, written statement) giving the
Director reason to believe that a viclation exists or that a
condition or practice which creates an imminent danger to the
health or safety of the public or is causing or can reascnably be
expected to cause a significant, imminent environmental harm to
land, air, or water resources exists. The statement shall
contain a phone number and address where the person can be
contacted.

18.2.b. The identity of any person supplying information
to the Director relating to a possible vioclation or imminent
danger or harm shall remain confidential, if requested by that
person, unless that person elects to accompany the inspector on
the inspection. :

18.2.c. If an inspection is conducted as a result of
information provided to the Director by a person asg described in
paragraph a. of this subsection, the person shall be notified as
far in advance as practicable when the inspection is to occur and
shall be allowed to accompany the State inspector during the
inspection. Such person has a right of entry to, upon and
through the coal exploration or surface coal mining and
reclamation operation about which he or she supplied information,
but only if he or she is in the presence of and is under the
control, direction and supervision of a State inspector while on
the mine property. Such right of entry does not include a right
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to enter buildings without consent of the person in control of
the buildings or without a search warrant.

18.2.d. Within ten (10) days of the inspection or, if
there is no inspection within fifteen (15) days of receipt of the
person's written statement, the Director shall respond in writing
ags follows:

18.2.d.1. If an inspection was made, a description of
the enforcement action taken, which may consist of copies of the
State inspection report and all notices of violation and
cessation orders;

18.2.d.2. If no State inspection was conducted or
enforcement action taken, an explanation of the reason why;

18.2.d.3. An explanaticon of the person's right to
informal review of the action or iraction of the Director; and

18.2.d.4. Copies of all materials in subparts 1. and 2.
of this paragraph within the time limits specified to the person
alleged to be in violation, except that the name of the person
shall be removed unless disclosure of the person's identity is
permitted under paragraph b. of this subsection.

18.2.e. Any person who is or may be adversely affected by
a prospecting or surface coal mining operation may notify the
Director in writing of any alleged failure to make adequate and
complete inspections as required by law and regulation. The
notification shall include sufficient information to create a
reasonable belief that the law and regulations regarding
inspections are not being complied with and to demonstrate how
the person is or may be adversely affected. The Director shall,
within fifteen (15) days of receipt of the notice, determine
whether or not the statutes or regulations concerning inspections
are being complied with and if not, shall order an inspection.
The Director shall furnish the complainant with a written
decision of the reasons for his determination and actions, 4if
any, he has taken.

18.3 Review of Decision Not to Inspect or Enforce.

18.3.a. Any person who is or may be adversely affected by
a surface coal mining or prospecting operation may ask the
Director to informally review an authorized representative's
decision not to inspect or take appropriate enforcement action
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with respect to any violation alleged by that person in a reguest
for inspection under section 15 of the Act. The request for
review shall be in writing and shall include a statement of how
the person is or may be adversgsely affected and why the decision
merits review. The Director shall conduct the review within
thirty (30} days of his receipt of the request and inform the
person of the results. The person alleged tc be in wviolation
shall be given a copy of the results of the review, except that
the name of the person who is or may be adversely affected by a
prospecting or surface mining operation shall not be disclosed
unless confidentiality has been waived or disclosure is required
under the Freedom of Information Act oxr other State or Federal
laws.

18.3.b. Any person who is or may be adversely affected by
the decision of the Director may appeal such decision to the
Surface Mine Board pursuant tc Section 2, Article 4, Chapter 22B
of the Code of West Virginia.

18.3.c. Informal review under this section shall not
affect any right to formal review or to a citizen's suit.

18.4 Public Receord.

18.4.a. Availability of public records shall be in
accordance with 29B-1-1 et. seg. of the Code of West Virginia.
Copies of all records, reports, inspection materials or
information obtained under the Act, except information in
paragraph (b), subsection 18.2 of this section, and paragraph ({(c)
of this subsection, shall be made immediately available to the
public at regional offices in the area of mining so that they are
conveniently available. Such information shall include copies of
all documents relating to applications for and approvals of
existing, new or revised prospecting approvals or surface coal
mining and reclamation permits, including the revision, renewal,
transfer, assignment or sale thereof, and all documents relating
to inspection and enforcement actions.

18.4.b. All records will be maintained and preserved for a
period of not less than five (5) years. Relative to prospecting
approvals and surface mining permits, the five year period
applies after final bond release.

18.4.c. Information as to coal seams, test borings, core
samplings or soil samples pertaining to the analysis of the
chemical and physical properties of the coal, except information
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regarding mineral or element content which is potentially toxic
to the environment, shall be kept confidentiazl and shall not be
made a matter of public record.

18.4.d. Information on the nature and location of
archaeological resources shall be kept confidential to the extent
required by the Archaeological Resources Protection Act of 1979.

18.4.e. Permit applications and other related materials
requiring public nctices ghall be made immediately available in
the county courthcouse or other available public office approved
by the Director, in the county in which the proposed mining
operation is located.

18.4.f. The Director shall provide procedures, including
notice and opportunity to be heard for persons both seeking and
opposing disclosure, to ensure confidentiality of qualified
confidential information, which shall be clearly identified by
the applicant and submitted separately from the remainder of the
application. Confidential information is limited to that
information identified in subparagraph 1., paragraph f.,
subsection 3.23 of these regulations, paragraph b. of subsection
18.2 of this section, paragraph c. of this subsection, and
information relating to the nature and location of archeological
resources on public land as required under the Archeological
Rescurces Protection Act of 1979.
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38-2-19 Designation of Areas Unsuitable for Mining.
19.1 Right to Petition.

19.1.a. Any person having an interest which is or may be
adversely affected, or the Director, has the right to petition to
have an area designated as unsuitable for gurface coal mining
operationsg, or to have an existing designation terminated. Such
petition shall be filed in the Office of the Director.

19.1.Db. Designation. The petitioner shall provide the
following information:

19.1.b.1. A U.S5.G.S. topographic map on which is noted
the location and size of the area covered by the petition;

19.1.b.2. Allegations of facts and supporting evidence
which would tend to establish that the area is unsuitable for all
or certain types of surface cocal mining operations;

19.1.b.3. A desgcription of how mining of the area has
affected or may adversely affect people, land, air, water or
other resources;

19.1.b.4. The petiticner's name, notarized signature,
address and telephone number; and

19.1.b.5. A statement which identifies the petitioner's
interest which is or may be adversely affected, including how the
petitioner meets an "injury in fact" test by describing the
injury to his or her specific affected interests and demonstrates
how he or she is among the injured.

19.1.c. Termination of the Designation. A petitioner
requesting to terminate a designation shall provide the following
information:

19.1.c.1. A U.8.G.8. topographic map on which is
noted the location and size of the area covered by the petition;

19.1.c.2. Allegations of facts with supporting evidence
not contained in the record cf the proceeding in which the area
was designated unsuitable, which would tend to establish the
statements or allegations, and which statements or allegations
indicate that the designation should be terminated based on:
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19.1.c.2.A. The nature or abundance of the
protected resource or condition or other basis of the designation
if the designation was based on criteria found in paragraph (b)
subgection 19.7 of this section;

1

i 19.1.c.2.B. Reclamation now being
technologically and economically feasible, if the designation was
based on the criteria found in paragraph a., subsection 19.7 of
this section; or

i9.1.¢c.2.C. The resources or condition not
being affected by surface coal mining operations, or in the case
of land use plans, not being incompatible with surface coal
mining operations during and after mining, if the designation was
based on the criteria found in paragraph b., subsection 19.7 of
this section. -

19.1.¢c.3. The petitioner's name, notarized signature,
address and telephone number;

19.1.c.4. A statement which identifies the petiticner's
interest which is or may be adversely affected by the
continuation of the designation including how the petitioner
meets an "injury in fact" test by describing the injury to his or
her gpecific affected interests and demonstrating how he or she
ig among the injured; and

19.1.c.5. For areas previously and unsuccessfully
proposed for termination, significantly new allegations of facts
and supperting evidence must be presented in the petition.

19.2 Initial Processing, Record-keeping, and Notification
Requirements.

19.2.a. Within thirty (30) days of receipt of a petition,
the Director shall notify the petiticner by certified mail
whether or not the petition is complete in accordance with
paragraph b. or c¢., subsection 19.1 of this section.

19.2.b. The Director shall determine whether any
identified coal resources exist in the area covered by the
petition, without requiring any showing from the petitioner. If
the Director finds there are not any identified coal resources in
that area, he shall return the petition to the petitioner with a
statement of the findings.
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i9.2.c. The Director may reject petitions for designations
or terminations of designations which are frivolous. Each
petitioner must, at a minimum, satisfy the requirements of
paragraph b. or c¢., subsection 19.1, of this secticn. No party
ghall bear any burden of procf, and each accepted petition shall
be considered and acted upon by the Director pursuant to the
procedures of this Section.

19.2.d. When considering a petition for an area which was
previously and unsuccessfully proposed for designation, the
Director shall determine if the new petition presents new
allegations of facts. If the petition does not contain new
allegations of facts, the Director shall not consider the
petition and shall return the petition to the petitioner, with a
statement of its findings and a reference to the record of the
previous designation proceedings where the facts were considered.

19.2.e. If the Director determines that the petition is
incomplete or frivolous, he shall return the petition to the
petitioner, with a written statement of the reasons for the
determination and the categories of information needed to make
the petition complete.

19.2.f. The Director shall notify the person who submits a
petition of any application for a permit received which proposes
to include any area covered by the petition.

19.2.4g. Any petitionsg received after the first
advertisement has been published on a permit application relating
to the same mine plan area shall not prevent the Director from
issuing a decision on that permit application. The Director may
return any petition received thereafter to the petitioner with a
statement why the petition cannot be congsidered. For the
purposes of this section, close of the public comment period
shall mean at the close of any informal conference or if no
conference is requested, at the close of the period for filing
written comments and objections.

19.2.h. Promptly after a petition is received, the
Director shall notify the general public of the receipt of the
petition by a conspicucus newspaper advertisement placed in the
locale of the area covered by the petition, in the newspaper
providing broadest circulation in the region of the petitioned
area, and in the State Register. The Director shall also make
copies of the petition available to the public and provide copies
of the petition to other interested governmental agencies,
interveners, persons with an ownership interest of record in the
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property, and other persons known to the Director to have an
interest in the property. Notice to those persons with ownership
interests in the property of record shall be in accordance with
applicable State law.

19.2.1. Within three (3) weeks after the determination
that a petition is complete, the Director shall make copies of
the petition available to the public and other agencies and shall
notify the general public of the receipt of the petition and
request submissions of relevant information by a newspaper
advertisement placed once a week for two (2) consecutive weeks in
the locale of the area covered by the petition in the newspaper
of largest circulation in the State and in any Official State
register of public notices.

19.2.3. Until three (3) days before the Director holds a
hearing under subsection 19.3 of this section, any person may
intervene in the proceeding by filing allegations of facts,
supporting evidence, a short statement identifying the petition
to which the allegaticns pertain and the intervener's name,
address, and telephone number.

19.2.k. Beginning immediately after a petition is filed,
the Director shall compile and maintain a record consisting of
the petition and all documents relating to the petition filed
with or prepared by the Division of Energy. The Director shall
make the record available for public inspection, free of charge,
and copying, at reascnable cost, during all normal business hours
at a central location of the county or multi-county area in which
the land petitioned is located, and at the main office of the
Division of Energy.

19.3 Hearing Requirements.

15.3.a. Within ten (10) months after receipt of a complete
petition, the Director shall hold a public hearing in the
locality of the area covered by the petition. If all petitioners
and interveners agree, the hearing need not be held. The
Director shall make a verbatim transcript of the hearing.

19.3.b. Not less than thirty (30) days prior to a hearing,

the Director shall give notice by certified mail of the date,
time, and location of the hearing to:
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19.3.b.1. Local, State, and Federal agencies which may
have an interest in the decision on the petition;

19.3.b.2. The petitioner and the interveners; and

19.3.b.3. Any person with an ownership or othex
interest known tc the Director in the area covered by the
petition.

19.3.c. The Director shall notify the general public of
the date, time and location of the hearing by placing a
congpicuous newspaper advertisement once a week for two {2)
consecutive weeks in the locale of the area covered by the
petition and once during the week prior to the scheduled date of
the public hearing. The consecutive weekly advertisement must
begin between four (4) and five (5) weeks before the scheduled
date of the public hearing.

15.3.4. The Director may consolidate in a single hearing
the hearings required for each of several petitions which relate
to areas in the same locale.

19.3.e. Prior to designating any land areas as unsuitable
for surface coal mining operations, the Director shall prepare a
detailed statement, using existing and available informaticn, on
the potential coal resources of the area, the demand for coal
resources and the impact of such designation on the environment,
the economy and the supply of coal.

19.3.E. In the event that all petitioners and interveners
stipulate agreement prior to the hearing, the petition may be
withdrawn from consideration.

19.4 Decision.

19.4.a. In reaching a decision, the Director shall use:

19.4.a.1. The relevant information contained in the
data base and inventory system;

19.4.a.2. Information provided through public comment
or by other governmental agencies;

19.4.a.3. The detailed statement prepared under
paragraph e., subsection 19.3, of this section; and
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19.4.a.4. Any other relevant information submitted
during the comment period.

19.4.b. A final written decision shall be issued by the
Director including a statement of reasons, within sixty (60) days
of completion of the public hearing, or if no public hearing is
held, then within twelve (12) months after receipt of the
complete petition. The Director shall simultaneously send the
decision by certified mail to the petitioner, every cther party
to the proceeding, and to the Field Office Director of the Office
of Surface Mining.

19.4.c. The decision of the Director with respect to a
petition, or the Director's failure to act within the time limits
set forth herein shall be subject to judicial review by a court
of competent jurisdiction in accordance with State law.

15.5 Data Base and Inventory System Requirements.

19.5.a. The Director shall develop a data base and
inventory system which will permit evaluation of whether
reclamation is feasible in areas covered by petitions.

19.5.b. The Director shall include in the system
information relevant to the criteria in paragraph b., subsection
15.7, of this section, including but not limited to, infermaticon
received from the United States Fish and wildlife Service, the
State Historic Preservation Officer and the Air Pollution Control
Commission.

19.5.c. The Director shall add to the data base and
inventory system information:

15.5.c.1. On potential coal resources of the State,
demand for those resources, the environment, the economy and the
supply of coal, sufficient to enable the Director to prepare the
statements required by paragraph e., subsection 19.3, of this
section; and

13.5.c.2. That which becomes available from petitions,
publications, experiments, permit applications, mining and
reclamation operations and other sources.

19.6 Public Information. The Director shall:



Title 238
CSR 2
Section 19

19.6.a. Make the information and data base system
developed available to the public for inspection free of charge
and for copying at a reasonable cost except that areas proposed
for or included in the National Registexr of Historic Places may
not be disclosed if the Director determines that such disclosure
might risk destruction or harm to these resources.

19.6.b. Provide information to the public on the petition
procedures necessary to have an area designated as unsuitable for
all or certain types of surface coal mining operations or to have
designations terminated and describe how the inventory and data
base system can be used.
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19.7 Criteria for Designating Lands as Unsuitable.

19.7.a. Upon petition, an area shall be designated as
unsuitable for all or certain types of surface mining operations,
if the Director determines that reclamation is not
technologically or economically feasible under the Act and these
rules and regulations.

19.7.b. Upon petition, an area may be {but is not reguired
to be) designated as unsuitable for all or certain types of
surface mining operations, if the operations will:

19.7.b.1. Be incompatible with existing State or local
land use plans or programs;

19.7.b.2. Affect fragile or historic lands in which the
operations could result in significant damage to important
historic, cultural, scientific or aesthetic values or natural
systems;

19.7.b.3. Affect remnewable resource lands in which the
operations could result in a substantial loss or reduction of
long range productivity of water supply or of food or fiber
products (For the purposes of this section, the term "renewable
resource lands" means geographical areas which contribute
significantly to the long range productivity of a water supply,
or food or fiber products); or

19.7.b.4. Affect natural hazard lands in which the
operations could substantially endanger life and property. Such
lands include areas subject to frequent flooding and areas of
unstable geclogy.

19.8 Director's Responsibility for Implementation.

19.8.a. The Director shall not issue permits which are
inconsistent with designations made pursuant tc Section 22 of the
Act.

19.8.b. The Director shall maintain a cumulative map of
areas designated as unsuitable for all or certain types of
surface coal mining operations.

19.8.c. The Director shall make available to any person
any information within his control regarding designations,
including mineral or elemental content which is potentially toxic

’?‘
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in the environment but excepting proprietary information on the
chemical and physical properties of the coal.

19.9 Land Exempt From Designation as Unsuitable for Surface
Coal Mining Operations.

19.9.a. The requirements of this section do not apply to:

19.9.a.1. Lands on which surface coal mining operations
were being conducted prior to August 3, 1977;

12.9.a.2. Lands covered by a permit issued after August
3, 1877; and

19.2.a.3. Lands where substantial legal and financial
commitments in surface coal mining operations were in existence
prior to January 4, 1977.

274



Title 38
CSR 2
Section 20

38-2-20 Inspection and Enforcement. In addition to the

requirements set forth in Section 15, 16, and 17 of the Act, the
following requirements shall be met.

20.1 Inspection Frequencies.

20.1.a. Scheduling. In additien tc the requirements of
subsection (a) of Section 15 of the Act, the Director shall have
a right of entry to, upon, and through any prospecting operation
or surface coal mining and reclamation operation without advance
notice upon presentation of appropriate credentials. No gearch
warrant shall be required, except with respect to entry into a
building. The Director shall conduct:

20.1.a.1. An average of at least one partial inspection
per month of each active surface mining operation.

20.1.a.2. One complete inspection per calendar quarter
of each active and inactive surface mining operation. an
inactive operation is one which has requested and received
approval to temporarily cease operations as provided in
subsection 14.11 of these regulations, or one that has been
granted Phase I bond release, and the revegetation on the surface
coal mining and reclamation operation has been successfully
established at the end of the first growing season with a minimum
ground cover of sixty (60%) percent and the operation is in
compliance with the requirements set by subparagraph (B),
paragraph 10, subsection (b) of Section 13 of the Act or until
soil productivity for prime farmlands has returned to the
equivalent levels of yield as nonmined land of the same soill type
in the surrounding area under equivalent management practices as
determined by the soil survey performed pursuant to paragraph
(15) subsection (a) of Section 9 of the Act and subsection 10.3
and Section 10 of these regulations.

20.1.a.3. Prospecting operations shall be inspected as
necessary to assure compliance with the Act and these rules and
regulaticns.

20.1.a.4. At least one partial inspection monthly and
one complete inspection quarterly for each prospecting operation
for which approval has been granted for coal removal in excess of
250 tons.

20.1.a.5. More frequent inspections shall be made cn
any prospecting, active surface mining operation, or inactive
surface mining operation as necessary to assure compliance with
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the Act, these rules and requlatiocns, and the terms and
conditions of the permit.

20.1.b. Partial Inspection. For purposes of this section,
a partial inspection is an on-site or aerial review of a person's
compliance with some of the provisions of the Act, these
regulations, and the terms and conditions of the permit.

20.1.c. Complete Inspecticn. For purposes of this
section, a complete inspection is an on-site review of a person's
compliance with all the provisions of the Act, these regulations,
and the terms and conditions of the permit within the entire area
disturbed or affected by the surface coal mining and reclamation
operations.

20.1.4d. Aerial Inspection. Aerial inspections shall be
conducted in a manner which reasonably insures the identification
and documentation of conditions at each surface coal mining and
reclamation site inspected.

Any potential viclation observed during an aerial inspection
shall be investigated on-site within three days: provided, that
any indication of a condition, practice or violation constituting
cause for the issuance of a cessation order shall be investigated
on-site ilmmediately. An on-site investigation of a potential
violation observed during an aerial inspection shall not be
considered to be an additional partial oxr complete inspection for
the purposes of paragraph (a} of this subsection.

20.1.e., A permittee may request an on-gite compliance
conference to review the status of any condition or practice at
any surface coal mining and reclamation operation. Anvy
compliance conference shall not constitute an inspection within
the meaning of 22-3-15 of the Act and this section. The director
may accept or refugse any request to conduct a compliance
conference. If accepted, authorized repregentative of the
director shall conduct the compliance conference and shall review
conditions and/or practicegs at the operation in order to advise
whether any conditions and/or practices has a potential to become
a violation of the Act of anv applicable permit condition.
Neither the holding of a compliance conference or any opinion
given by the authorized representative of the director at a
conference shall affect:

20.1.e.1. Any rights or obligations of the director or
by the permittee with respect to any inspection. notice of
violation, or cessation order, whether prior or subsegquent to the

compliance conference;
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20.1.e.2. The validity of any notice of violation or
cessation_order igsued with any condition or practice reviewed at

the compliance conference.

20.2 Notice of Viclations.

20.2.a. When, on the basis of an inspection carried out
pursuant to subsection 20.1 of this section, the Director
determines that the surface mining and reclamation operation or
prospecting operation is in violation of any of the requirements
of the Act, these regulations, and the terms and conditions of
the permit or prospecting approval, a notice of violation shall
be issued. Such notice of violation shall comply with all
requirements and provisions of this subsection.

20.2.b. Notice Procedures. A notice of violation shall be
in writing signed by the Director and shall set forth with
reasonable specificity:

20.2.b.1. The nature of the wviolation;

20.2.b.2. The remedial action required, which may
include interim steps;

20.2.b.3. A reasonable time for abatement, which may
include time for accomplishment of interim steps, but in no case
shall the initial abatement period be in excess of thirty (30)
days; and

20.2.b.4. A reasonable description of the portion of
the prospecting or surface coal mining and reclamation operation
to which it applies.

20.2.c. Abatement. The Director may extend the time set
for abatement or for accomplishment of an interim step, if the
failure to meet the time previously set was not caused by lack of
diligence on the part of the operator. The total time for
abatement undexr a notice of violation, including all extensions,
shall not exceed 90 days from the date of issuance, except upon a
showing by the operator that it is not feasible to abate the
violation within 90 calendar days due to one or more of the
circumstances in paragraph e. of this subsection. An extended
abatement date pursuant to this subsection shall not be granted
when the operator's failure to abate within 90 days has been
caused by a lack of diligence or intentional delay by the
operator in completing the required remedial action.
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20.2.d. Termination. The Director shall terminate a
notice of violation by written notice to the permittee when he
determines that all wviclations listed in the notice of viclation
have been abated. Notices of violations shall not be terminated
or vacated because of the operator's inability to comply with the
terms of abatement.

20.2.e. Criteria for Extensions of Abatement Period.
Circumstances which may gualify an operator for an abatement
period of more than 90 days are:

20.2.e.1. Where the operator of a permitted operation
has made timely application for and diligently pursued a permit
renewal or other necessary approval of designs or plans but such
permit renewal or other approval has not been or wilil not be
igssued within 90 days after the time required for reascns not
within the contrel of the operator;

20.2.e.2. Where there is a valid judicial order
precluding abatement within 90 days as to which the operator has
diligently pursued all rights of appeal and as tc which there is
no other effective legal remedy;

20.2.&2.3. Where the operator cannot abate within 90
days due to a labor strike;

20.2.e.4. Where climatic conditions preclude abatement
within 920 days, or where, due to climatic conditions, abatement
within 90 days clearly would cause more environmental harm than
it would prevent; or

20.2.e.5. Where abatement within S0 days requires
action that would violate safety standards established by statute
or regulation under the Mine Health and Safety Act of 19877.

20.2.f. Interim Procedures. Whenever an abatement time in
excess of 90 days is permitted, interim abatement measures shall
be imposed to the extent necessary to minimize harm to the public
or the environment.

20.2.9. Grant of Extension. If any of the conditions in
paragraph e. of this subsection exist, the operator may request
that the Director grant an abatement period exceeding 90 days.
An authorized representative of the Director shall grant the
extension only with the concurrence of his immediate supervisor.
The abatement period granted shall not exceed the shortest
possible time necessary to abate the violation. The operator
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shall have the burden of establishing by clear and convincing
proof that he is entitled to an extension. The authorized
representative of the Director who grants or denies the extension
shall promptly and fully document in the file the reasons for
granting or denying the request. The immediate supervisor shall
review this document before concurring in or disapproving the
extended abatement date and shall promptly and fully document the
reasons for concurrence or disapproval in the file.

20.2.h. Appeals. Any determination made under paragraph
g. of this subsection shall carry with it a right of appeal.

20.2.1. Extension Period. No extension granted under
paragraph g. of this subsection may exceed 90 days in length.
Where the condition or circumstance which prevented abatement
within 90 days exists at the expiration date of any such
extension, the operator may request and the Director may grant a
further extension pursuant to the procedures of paragraph (g} of
this subsection.

20.3 Cessation Orders.

20.3.a. Imminent Harm.

20.3.a.1. When the Director finds that a prospecting or
surface mine operation creates an imminent danger to the health
or safety of the public or is causing or can reasonably be
expected to cause significant, imminent environmental harm to
land, air, or water resources, a cessation order shall be issued
forthwith.

20.3.a.2. Any cessation order issued under the
provisions of subsection (a) of Section 16 of the Act, shall
remain in effect until the violation has been abated or until
modified, vacated, or terminated by the Director or the Surface
Mine Board or by a court.

20.3.a.3. In any cessation order, the Director shall
determine the appropriate remedial measures to be taken to abate
the violation in the most expeditious manner possible and shall
set forth these measures and the time by which abatement shall be
accomplished in the order.

20.3.a.4. Mining operations conducted by any person
without a valid surface mining permit, or approval for
prospecting, constitute a condition or practice which causes or
can reasonably be expected to cause significant, imminent
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environmental harm to land, air, or water resources, unless such
Ooperations are an integral, uninterrupted extension of previocusly
permitted operations, and the person conducting such operations
has filed a timely and complete application for a permit or
approval to conduct such operations.

20.§.b. Failure to Abate.

20.3.b.1. If the operator fails to meet the time set
for abatement of a notice of violation issued pursuant to
subsection 20.2 of this section, the Director shall issue a
cessation order; or

20.3.b.2. If the operator fails to meet the time set
for accomplishment of any interim step of a notice of violation
issued pursuant to subsection 20.2 of this section, the Director
may issue a cessation order.

20.3.c¢. All cessation orders shall be issued as follows:

20.3.¢.1. A cessaticn order shall set forth in writing
with reasonable specificity:

20.3.c.1.4. The nature of the condition,
practice or violation for which the order was issued;

20.3.c.1.B. The remedial action or affirmative
obligation required by the cperator, if any, including any
interim steps;

20.3.c.1.C. The time established for abatement,
if appropriate; and

20.3.¢.1.D. A reasonable description of the
portion of the Prospecting or surface mining and reclamation
operation to which it applies.

20.3.c.2. Reclamation operations and other activities
intended to protect public health and safety and the environment
shall continue during the period of any cessation order unless
otherwise provided in the order.

20.3.c.3. The Director may modify, terminate or vacate
a cessation order for good cause, and may extend the time for
abatement if the failure to abate within the time previously set
was not caused by lack of diligence on the part of the operator.
A cessation order shall not be terminated or vacated because of
the operator's inability to comply with the terms of abatement.
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20.3.c.4. The Director shall terminate a cessation
order by written notice when it is determined that all
conditions, practices, or violaticns listed in the order have
been abated. The termination notice must be in writing and shall
not affect the right of the Director to assess c¢ivil penalties
for the viclation.

20.3.d. Notice of Informal Conference. HNotices of
informal conferences held as a result of a cessation order issued
pursuant to the provisions of subsection {a), Section 16 of the
Act shall be posted at the nearest regional office and sent by
mail or communicated verbally, whichever is more practicable, to
any person who filed a report which led to a cessation crder for
which the informal conference is to be held. The results of the
informal conference shall be provided to any person who filed a
report which led to the order within five (5) days after the
close of the informal conference.

20.3.e. Within sixty (60) days after issuing a cessatiocn
order, the Director shall notify in writing any person identified
ag owning or controlling the permittee, that the cessation order '
was issued and that the person has been identified as an owner or
controller.

20.4 Show Cause Orders.

20.4.a. General. Where the Director determines that a
pattern of violaticns of the Act, these regulations or the terms
and conditions of a permit exists or hag existed, and that the
violations were caused willfully or through an unwarranted
failure to comply, the Director shall issue an order requiring
the permittee to show cause why the permit and the permittee's
right to mine under the Act should not be suspended or revoked.
For purposes of this subsection a willfully caused vioclation is a
violation resulting from an intentional act or omission, and an
unwarranted failure to comply means the failure of the permittee
to prevent the occurrence cf any violation or the failure to
abate any violation of the Act, these ruleg and regulations, or
the terms and conditions of the permit due tc indifference, lack
of diligence or lack of reascnable care.

20.4.b. Criteria for Establishing a Pattern of Violations.
The Director may determine that a pattern of violations exists or
has existed, where viclations were cited on two or more
inspections of the permit area within any twelve (12) month

281



Title 38
CSR 2
Section 20

period. In making such a determination, the Director shall take
into consideration the following circumstances:

20.4.b.1. The number of previous violations cited on
more than one occasion for the same or related requirements of
the Act, .these rules and regulations, or the terms and cornditions
of the permit;

20.4.b.2. The number of previous viclations, cited on
more than cone occasion, of different requirements of the Act,
these regulations or the terms and conditions of the permit; and

20.4.b.3. The extent to which the violations were
isolated departures from lawful conduct.

20.4.c. Duplicate or Similar Violations. The Director
shall promptly review the history of violations of any permittee
who has been cited for violations of the same or related
requirements of the Act, these regulations or the terms and
conditions of the permit during three (3) or more inspections of
the permit area within any twelve (12) month period. After such
review, the Director shall determine whether or not a pattern of
viclations exists.

20.4.d. Permittee Responsibility. Violations by any
persons conducting surface coal mining operations on behalf of
the permittee shall be attributed to the permittee, unless the
permittee establishes that they were acts of deliberate sabotage.

20.4.e. Hearings and Appeals. If the permittee files an
answer to the show cause order and requests a hearing, a public
hearing shall be held. The Director shall give thirty (30) days
advance written notice to the permittee and any interested party
who requests intervener status of the date, time, and place cf
the hearing. The Director shall publish the notice if
practicable, in a newspaper of general circulation in the area of
the operations, and shall alsoc post the notice in the regional
office of the Division of Environmental Protection nearest the
operation.

20.4.f. Consent Agreement. When the permittee
demonstrates that .sufficient resources are available to him to
abate the viclation(s), the Director may enter into a consent
agreement.

20.4.g. Hearing Record and Decisions. Within sixty (60)
days following the hearing, the Director shall issue a written
determination as to whether a pattern of violations exists, and
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furnish to the operator and all other parties to the hearing a
written decigion or consent order and the reason therefor,
concerning suspension or revocation of the permit.

20.4.h. Revocation and Suspension. If the Director
revokes or suspends the permit and the permittees right to mine
under the Act, the permittee shall immediately cease surface coal
mining cperatiomns in the subject permit area, and initiate the
appropriate remedial action as follows:

20.4.h.1. If the permit and the right tc mine under the
Act are revoked, the coperator shall complete reclamation within
the time specified in the revocation order; or

20.4.h.2. If the permit and right to mine under the Act
are suspended, the operator shall complete all affirmative
obligations to abate all conditions, practices, or violations, as
specified in the suspension order.

20.4.1. Failure to Abate. Whenever a permittee fails to
abate a violation contained in a notice of viclatien or cessation
order within the abatement period set in the notice or order or
as subsequently extended, the Director shall review the
permittee's history of viclations to determine whether a pattern
of viclaticns exists and shall issue an order to show cause where
appropriate.

20.4.7. Consent Agreement. If, at any point in the
enforcement process following the issuance of a notice of
violation, a cessation order or a show cause order, a consent
agreement is reached between the Director and a permittee and/or
operator, the following standards shall apply to that consent
order:

20.4.7.1. The Director will require all abatement work
mandated in the consent agreement to be performed in the most
expeditious manner physically possible. 1In no event shall the
time period in which remedial action must be completed exceed one
(1} year, nor can extensions to abatement times in consent orders
total more than one year; provided however, that for sites
permitted before September 5, 19835, the Director may grant a
future extension 1f he finds in writing that exceptiocnal
circumstances exist which preclude abatement in the twelve-month
period.

20.4.3.2. Viclation of any term in a consent agreement
shall result in immediate forfeiture of the bond for the site,
unless the Director finds in writing that:
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20.4.3.2.4. The operator and/or permittee have
shown good faith in taking remedial actions required by the
consent agreement; and

. 20.4.5.2.8. No environmental harm has resulted,
or will result, from the subject violation.

20.4.j.3. No consent agreement shall be agreed to if
the permittee, and/or operator or any entity owned or controlled
by the permittee and/or the operator, has violated or is in
viclation of a previous consent agreement; provided however, that
the Director is reguired to make only best efforts to determine
if said violation or ownership and control ties exist.

20.4.j.4. No consent agreement can be reached on a site
if the permittee and/or operator have previocusly entered into two
consent orders on the same site.

The standards set forth in 1. through 4. above shall apply
to any extension, modification, or other change in any existing
consent agreement.

20.5 Civil Penalty Determinations.

20.5.a. Notice of Violation Assessments. The Director
shall review each notice of violation and determine whether or
not a civil penalty will be assessed and the amount of the
penalty. The Director for each notice of violation, may assess a
separate civil penalty for each day of the violation, beginning
with the date of issuance of a notice of viclation to the date of
abatement of the violation. 1In determining whether or not to
assess a separate daily civil penalty and determine the amount of
the civil penalty, the Director shall consider those factors
specified in subsection (¢), Section 17, of the Act, and
subsection 20.7 of these regulations, and may consider the extent
te which the operator may have gained any economic benefit as a
result of a failure to comply. Any notice of violation which
continued unabated for two or more days after the initial
abatement period, and received a civil prenalty assessment of
$3,500 or more, shall be assessed the penalty amount for a
minimum of two separate days. The determination as to whether or
not to assess a civil penalty if the amount is less than one
thousand dollars ($1,000) will be at the discretion of the
Director. Notices of violations with a seriousness rating of 4
or greater shall be assessed regardless of the amocunt.
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Termination of a notice of viclation shall not affect the right
of the Director to assess a civil penalty for those vicolations.

20.5.0. Cessation Order Assessments. The Director shall,
for any cessation order, assess a civil penalty in accordance
with subsection (a), Secticn 17, of the Act for each day of
continuing violation, except that such penalty shall not be
agsessed for more than thirty (30) days. If the cessation order
has not been abated within the thirty (30) day period, the
Director shall initiate action pursuant to subsections (b), (g),
(h) and (j), Section 17, of the Act as appropriate. If the order
is suspended in a temporary relief proceeding, the period
specified for the abatement shall not end until the date on which
the Director issues a final order with respect to the vioclation
in question. If judicial review proceedings are initiated in
which the order is suspended by court, the daily assessment of
the civil penalty shall not be made for any periocd before entry
of a final order by the court.

20.6 Procedure for Assessing Civil Penalties.

20.6.a. Assessment Officer - Duties. For the purposes of
this section, the assessment officer shall not determine the
proposed penalty assessment until such time as the Director has
caused an inspection of the violation to be conducted and the
findings of that inspection are submitted to the assessment
officer in writing. The Director must conduct the inspection of
the violation within the first fifteen (15) days after the notice
or order was served. The assesgsment officer may continue
conferences, conduct investigations, and interview witnesses as
necessary.

20.6.b. Determination of Civil Penalty Amounts. Civil
penalty amounts for notices of violation shall be determined in
accordance with the factors specified in paragraph (c), Section
'17, of the Act and the numerical point system in subsection 20.7
of this section. Within fifteen (15) days of service of a notice
of violation or cessation order, the person to whom it was issued
may submit written information about the viclation to the
Director and to the ingpector who issued the notice of violation
or cessation order.

20.6.cC. Notice of Assessment. The Director shall provide
a copy of the proposed assessment and the accompanying worksheet
to the operator by certified mail, within thirty (30) days of the
date of the issuance of a notice or order. If the mail is
tendered at the address of the person set forth in the sign
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reguired under paragraph a., subsection 14.1 of these
regulations, or at any address at which that person is in fact
located, and he or she refuses to accept delivery of or to
collect such mail, the requirements of this paragraph shall be
deemed to have been complied with upcon such tender. Failure by
the Director to serve any proposed assessment within thirty (30)
days shall not be grounds for dismissal of all or part of such
assessment unless the person against whom the proposed penalty
has been assessed: (1) proves actual prejudice as a result of
the delay; and (2} makes a timely objection to the delay. an
objection shall be timely only if made in the normal course of
administrative review. The Director shall also give notice
including any worksheet, in person or by certified mail, to the
operator of any penalty adjustment as a result of an informal
conference within thirty (30) days following the date of the
conference. The reasons for reassessment shall be documented in
the file by the assessment officer. The Director shall consider
any information submitted pursuant to paragraph (b) of this
subsection in determining the facts surrounding the wviclation and
the amount of the penalty. Unless a conference has been
requested, the Director shall review and if necessary reassess
any penalty considering facts which were not reasonably available
on the date of issuance of the proposed assessment because of the
length of the abatement period. The Director shall serve a copy
of any such reassessment and of the worksheet showing the
computation of the reassessment within thirty (30) days after the
date the viclation is abated. |

20.6.4. Notice of Informal Assessment Conference. The
time and place of an informal assessment conference shall be
posted at the nearest Division of Environmental Protection
regional office to the operation, at least five days prior to the
conference date. Any person shall have the right to attend and
participate in the conference. Any person, other than the
operator and Division of Environmental Protection
representatives, may submit in writing at the time of the
conference a request to present evidence concerning the
violation(s) being conferenced. Such request shall be granted by
the assessment officer. Should problems arise due to scheduling,
the assessment officer may continue the conference to a later
time and/or date as the assessment officer deems necessary to
honor other scheduled conferences.

20.6.e. Informal Conference. An informal conference on
the assessment or reassessment must be scheduled within &0 days
of the receipt of a request, pursuant to paragraph (1) subsection
{d) of Section 17, of the Act. Failure to hold an informal
conference in the time limits specified in this subsection will
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not be considered as grounds for dismissal of the assessment,
unless the operator proves actual prejudice and makes timely
cbjection to the delay. The assessment officer shall consider
all relevant information on the violation including information
which may be provided pursuant to paragraphs (b) and (d} of this
subsection. Within thirty (30) days after the conference is held
the assessment officer shall either:

20.6.e.1. Settle the issue, in which case a settlement
agreement shall be prepared and signed by the assessment officer
on behalf of the Director and by the person assessed;

20.6.e.2. Affirm, raise, lower, oxr wvacate the penalty;
or

20.6.e.3. Terminate the conference when it is
determined that the issues cannot be resolved or that the person
ascessed is not diligently working toward resolution of the
issues. ‘

20.6.L. Settlement Agreement. If a settlement agreement
is entered into, the person assessed will be deemed to have
waived all rights to further review of the viclation or penalty
in guestion, except as otherwise expressly provided for in the
settlement agreement. The settlement agreement shall contain a
clause to this effect. If full payment of the amount specified
in the settlement agreement is not received by the Director
within thirty (30) days after the date of signing, the Director
may enforce the agreement or rescind it and affirm, raise, lower
or vacate the penalty within thirty (30) days from the date of
the rescission.

20.6.9. Rules of Evidence. At formal review proceedings
pursuant to section 17 of the Act, no evidence as to any
statement made or evidence produced by one party at a conference
shall be introduced as evidence by another party, or may be used
to impeach a witness.

20.6.h. Fact of Violation. The fact of vioclation may not
be contested in a civil penalty review proceeding, if it has
already been decided in a formal review proceeding under
paragraph 1 subsection (d) of sectiom 17 of the Act.

20.6.1. Escrow. If a person requests judicial review of a
proposed assessment, the proposed penalty assessment shall
continue to be held in escrow until completion of the judicial
review.
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20.6.5.

Penalty Adjustment. When an administrative or

judicial review of a civil penalty order results in an order
increasing the penalty, the person to whom the notice or order
was issued shall pay the amount of the increase within fifteen
(15) days after the order is mailed to each person.

20.6.k.

Mitigation. Unless caused by lack of diligence,

inability to comply may be considered in mitigation of the amount
of civil penalty.

20.7 Assessment Rates.

20.7.a.

History of Vieclations. History of previous

violations is an accounting of all Notices of Violation and
Cessation Orders that were written on the subject operation in
the previous twelve (12) months. Notices of Violation and
Cessation Orders which were withdrawn or vacated shall not be
included in the accounting. The dollar amount to be assesgsed
shall be determined by multiplying the number of violations by a
factor of one hundred (100).

20.7.b.

1-2

Seriousness of the violation.

Violation is of an administrative nature resulting
in no harm or danger to the environment or public:
or the standard is violated to such a minor degree
that environmental harm or public danger will not

result.

Violation results in potential or actual harm or
danger remaining in the permit area; or in the
case where the impact extends beyond the permit
areda; can be demonstrated that poctential danger or
harm or will not result.

Violation extends beyond the permit area and
results in a minor degree of potential or actual
harm or impact on the public.

Viclation can reasonably be expected to result in
significant imminent environmental harm or Ccreate
an imminent danger to the health and safety of the
public. A wviolation which initially has a
seriousness rating of 7 or higher is one which
must be an imminent harm cessation order, as set
forth in paragraph (a), subsection 20.3 of these
regulations.
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Violation extends beyond the permit area and
results in a significant degree of environmental
harm or danger tc the public.

Rating

1@

Dollar
amount

20.7.¢.

0

- §100|200|400|600|900|1200 [1600| 21002700350

Operator Negligence.

This viclation is considered beyond the
control of the operator or his employees
and no negligence can be attributed to this
violation. :

This violation wag a result of an oversight
on the part of the operator and may have
been avoided if more conscienticus effort
and/or reasonable care were given.

This vioclation was obvious and/or no action
was taken by the operator to prevent the
problem.

The operator failed to adeguately respond
to previous written instructions of the
inspector to prevent this event.

The operator had been officially notified,
in writing, of this problem and did not make
any effort at correcting the problem.

Rating

Dollar
Amount

0 |100(|225|350|475(600|725|875|1000

20.7.4d.

Operator's Good Faith

0

Good faith percentage shall not include a history of
violations in the amocunt. Good faith percentage shall be
to the nearest dollar amount.

rounded
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Operator failed to take appropriate
remedial action. Violation has been
modified to a cessation order.

Operator took prompt, but insuf-
ficient remedial action to fully
abate the viclation within the
required abatement period. Abatement
period was extended for just cause.
Remedial action was completed prior
to the end of the extended abatement
period.

Operator took prompt remedial

action and worked diligently

to abate the violation. Conditions
beyond the operator's control prevented
full abatement and required that the
abatement period be extended for just
cause. Abatement of the vioclation was
accomplished before the end of the
exXtended abatement period.

Operator initiated remedial action
immediately and expended all reasonable
efforts to abate the vioclation. Violation
was abated before the end of the original
abatement period.

Cperator was already taking remedial action
at the time the viclation was noted, and
expended exemplary effort in abating the
violation before the end of the original
abatement period.

Rating

0 1 2 3 4 5 6 7 8
0%} 5% |10%|15% 20%) 25%) 30%| 35% 40%

{e) Determination of Penalty Amount

Seriousness of Violations S

Operator Negligence +5
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Subtotal 5
Less Good Faith % -5
Sub Total S
History of Violations +S
Total S

20.8 When an Individual Civil Penalty May be Assessed:

20.8.a. Except as provided in paragraph (b) of this
subsection, the Director may assess an individual civil penalty
against any corporate director, officer or agent of a corporate
permittee who knowingly and willfully authorized, ordered, or
carried out a violation, fallure or refusal.

20.8.b. The Director shall not assess an individual civil
penalty in situations resulting from a permit wviolaticn by a
corporate permittee until a cessation order has been issued by
the Director to the corporate permittee for the violation and the
cessation order has remained unabated for thirty (30) days.

20.9 Amount of Individual Civil Penalty.

20.9.a. In determining the amount of an individual civil
penalty assessed under subsection 20.8 of these regulations, the
Director shall consider the criteria specified in subsection (c)
of Section 17 of the Act.

20.9.b. The penalty shall not exceed $5,000 for each
viclation. Each day of a continuing violation may be deemed a
separate violation and the Director may assess a separate
individual civil penalty for each day the viclation, failure or
refusal continues, from the date of service of the underlying
notice of violation, cessation order or other order incorporated
in a final decision issued by the Director until abatement or
compliance is achieved.

20.10 Procedure for Assessment for Individual Civil
Penalty.

20.10.a. The Director shall serve on each individual to be
assessed an individual civil penalty a notice of proposed
individual civil penalty assessment, including a narrative
explanation of the reasons for the penalty, the amount to be
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assesgsged, and a copy of an underlying notice of violation and
cessation order.

20.10.b. The notice of proposed individual civil penalty
assessment shall become a final order of the Director thirty (30)
days after service upon the individual unless:

20.10.b.1. The individual files within thirty (30)
days of service of the notice of proposed individual civil
penalty assessment a petition for review with the Surface Mine
Board; or

20.10.b.2, The Director and the individual or
responsible corporate permittee agree within thirty (30) days of
service of the notice of proposed individual civil penalty
assessment to a schedule or plan for the abatement or correction
of the violation, failure, or refusal.

20.10.¢c. For purposes of this subsection, service is
sufficient if it would satisfy state requirements for service of
a summons and complaint.

20.11 Payment of Penalty.

20.11.a. If a notice of proposed individual civil penalty
assessment becomes a final order in the absence of a petition for
review or abatement agreement, the penalty shall be due upon
issuance of the final order.

20.11.b. If an individual named in a notice of proposed
individual ¢ivil penalty assessment files a petition for review
in accordance with subparagraph 1., paragraph b., subsection
20.10 of this section, the penalty shall be due upon issuance of
a final administrative order affirming, increasing, or decreasing
the proposed penalty.

20.11.c. Where the Director and the corporate permittee or
individual have agreed in writing on a plan for the abatement of
or compliance with the unabated order, an individual named in a
notice of proposed individual civil penalty assessment may
postpone payment until receiving either a final order from the
Director stating that the penalty is due on the date of such
final order, or written notice that abatement or compliance is
satisfactory and the penalty has been withdrawn.

20.12 Fees and Costs of Administrative Proceedings.
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20.12.a. Request for Fees. Any person may on request be
awarded by the appropriate board or court a sum equal to costs
and expenses including attorneys' fees and expert witness fees as
determined tc have been reasonably incurred. Such request must
be filed within forty-five (45) days of date of entry of
Jjudgnment .

The request shall include an affidavit setting fcrth costs
and expenses and an itemized statement of attorneys' fees. The
request shall be served upon all parties who shall have thirty
(30) days to answer the request. Cost and expenses including
attorneys' fees may be awarded to:

20.12.a.1. Any participating party against the
violator upon a finding that there is a violation of the Act, the
regqulaticons or the permit has occurred, and there is a
determination that the party made a significant contribution to
the full and fair determination of the issues;

20.12.a.2. To any participating party other than
the violator or his representative from the Division of
Environmental Protection upon a determination that the party made
a significant contribution to a full and fair determination of
the issues;

20.12.a.32. To a violator from the Division of
Environmental Protection when the wviclator demonstrates that the
Divisgsion of Environmental Protection issues cessation order, a
show cause order or notice of viclation in bad faith and for the
purpose of harassing or embarrassing the violator, provided that
no award shall be made under this subsection if the Division of
Environmental Protection prevails upon the issue of a violation;

20.12.a.4. To a violater from any participating
party other than the Division of Environmental Protection where
such participating parties initiated or participated in the
magistrate proceeding in bad faith and for the purpose of
harassing or embarrassing the violator; and

20.12.a.5. To the Division of Environmental
Protection from any participating party where the Division of
Environmental Protection demonstrates that any such party
participating in such proceeding in bad faith and for the purpose
of harassing or embarrassing the Division of Environmental
Protection. An award may also include attorneys' fees and expert
witness fees expended in obtaining an award of costs, expenses
and attorneys' fees. Decisions on such awards may be appealed as
other cases under the Act.
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38-2-21 Surface Mine Board.
21.1 Open Meetings.

21.1.a. General. All meetings of the Surface Mine Board,
pursuant ‘to the provisions of the Act shall be open to the
public.

21.1.b. Public Notice. The time, and place of all
regularly scheduled meetings and the time, place and purpose of
all special meetings shall be made available to the public and
the news media by pubiishing a notice containing at least the
above information in a newspaper of general circulation in the
county where the site or environmental concern exists, or if the
matter under consideration is of general interest to the people
of the State in a newspaper of general circulation in the State.

21.1.c. Emergency Meetings. In the event of any emergency
requiring immediate official action such efforts to notify the
public shall be taken as circumstances allow.

21.2 Appeals to the Surface Mine Board.

2l.2.a. Site Visits. The board may visit the site of the
activity or proposed activity which is the subject of the hearing
and take such additional evidence as it deems necessary provided
that all parties and interveners be given notice of the visit and
are given an opportunity to accompany the Board.

21.2.b. Final Orders. On all appeals to the Board, the
Board shall issue a final decision thirty (30) days after the
hearing or within thirty (30} days after the testimony presented
at the hearing has been transcribed and checked for accuracy.

2l1.2.c. Burden of Proof. The burden of proof shall be on
the party seeking to reverse the decision of the Director.

21.3 ExX parte Communication.

21.3.a. Prohibition. Ex parte contacts between
representatives of the parties appearing before the Board and
members or representatives of the Board shall be prohibited.
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WEST VIRGINIA LEGISLATURE b L. L s
Legislative Rule-Making Review Committee

State Capitol - Room MB-49 BEALE T
Charleston, West Virginia 25305

(304) 3474840
Senator: Mike Ross, Co-Chairman Joseph A. Altizer, Associate Counsel
Delegate: Mark Hunt, Co-Chairman Rita Pauley, Associate Counsel
Counsel: Debra A. Graham Audrey R. Ross, Admin. Assistant

February 10, 1997

NOTICE OF ACTION TAKEN BY LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

TO: Ken Hechler, Secretary of State, State Register

TO: Mr. Charles S. Sturey
Division of Environmental Protection
Office of Mining and Reclamation
10 McJunkin Road
Nitro, WV 25143-2506

FROM: Legislative Rule-Making Review Committee
PROPOSED RULE: Surface Mining and Reclamation, Regulations 354

The Legislative Rule-Making Review Committee recommends that the West Virginia
Legislature:

1. Authorize the agency to promulgate the Legislative Rule
(a) as originally filed
(b) as modified by the agency o

2. Authorize the agency to promulgate part of the Legislative rule;
a statement of reasons for such recommendation is attached,

3. Authorize the agency to promulgate the Legislative rule with
certain amendments; amendments and a statement of reasons
for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule as
modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.
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(By Delegate(s) Douglas, Hunt, Compton,

Faircloth, Linch and Riggs)

[Introduced March 3, 1997; referred to the

Committee on the Judiciary.]

A BILL to amend and reenact section one, article three,
chapter sixty-four of the code of West Virginia, one

. thousand nine hundred thirty-one, as amended, relating
to authorizing the division of environmental
protection to promulgate a legislative rule relating
to surface mining reclamation.

Be it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of
the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted, to read
as follows:

ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRONMENT TO

PROMULGATE LEGISLATIVE RULES.

§64-3-1. Division of envirconmental protection.
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{(a) The legislative rules rule filed in the stlate
register on twenty-eighth day of July, one thousand nline
hundred ninety-five, autherized under the authority| of
section four, article five, chapter twenty-two of éhis
code, relating to the division of environmental protectiion
(emission standards for hazardous air pollutants pursqant
to 40 CFR Part 63, 45 CSR 34), =are is authorized. ‘

(by The legislative rulres rule filed. in the state
register on the twenty-eighth day of July, one thousand

nine hundred ninety-five, authorized under the authority of

section four, article five, chapter twenty-two of this

code, modified by the division of environmeptal protecTion
i
to meet the objections of the legisliative rule-ma]ing

the
i l
twentyv-seventh day of October, one thousand nine hundred

review committee and refiled in the state ;egister an

ninety-five, relating to the division of environmental
protection (to prevent and control air .pollution rom
hazardous waste treatment, storage or disszal facilities,
45 CSR 25), =re is authorized.

{c) The legislative rutes rule filed in the é ate
register on the twenty-eighth day of July, one thousand

nine hundred ninety-five, authorized under the authority of

section four, article five, chapter twenty-two of this
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code, relating to the division of environmental protection
(acid rain provisions and permits, 45 CSR 33), =are is
authorized.

(d) The legislative tutes rule filed in the state
register on the thirty-first day of July, one thousand nine
hundred ninety-five, authorized under the authority of
section six, article seventeen, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
eighteenth day of January, one thousand nine hundred
ninety-six, relating to the division of environmental

protection {underground storage tanks, 47 CSR 36), are is

authorized.
{e) The legislative wrTutes rule filed in the state
register on the thirty-first day of July, one thousand nine

hundred ninety-five, authorized under the autho;ity of
section six, article eighteen, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
eighteenth day of January, one thousand nine hundred

ninety-six, relating to the division of environmental
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protection (hazardous waste management regulations, 47

35), =re is authorized.

(f} The legislative rules filed in theistate regis
i
on the thirty—first thirtjeth day of Futy August,
thousand nine hundred mimety—five pinety-six, authori

under the authority of section four, article|three, chap
twenty-two of this code, modified by the division
environmental protection to meet the objections of
legislative rule-making review committee and ;efiled in

state register on the ewemty—tirtrd twenty-first day

CSR

ter
one
zed
ter
of
the
the

of

Fanmtrary February, one thousand nine hundred mimetyTsTX

ninetv-seven, relating to the division of environmental

protection ({(surface mining and reclamation ,regulations.
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(g) The legislative ruites rule filed in the state
register on the twenty-sixth day of July, one thousand nine
hundred ninety-five, authorized under the authority of

section four, article twenty-one, chapter twenty-two of
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this code, modified by the division of
protection to meet the objections of ¢t

rule-making review committee and refiled

register on the fourteenth day of Decembey, one thous

nine hundred ninety-five, relating to the division

environmental protection {coalbed methane

23), =zre is authorized.

(h) The legislative rutres rule filed in the st

register on the twenty-third day of Novembe
nine hundred ninety-four, authorized under t
section eight, article eleven, chapter twent
modified by the division of environmental
meet the objections of the legislative rul

committee and refiled in the state rg

environmen
i
he legislat

in the st

wells, 38

r, one thous
he authority
y of this cg
protection
e-making rev

gister on

Lal
ive
pte
and
of

CSR

ate
and
of
de,

to

riew

the

twentieth day of December, one thousand nine hundred

i

ninety-five, relating to the division of environmental

protection {(waste tire management, 47 CSR 38G), =rg

authorized.

(i) The legislative rules rule filed in the state

register on the twenty-second day of Jung, one thougand

nine hundred ninety-five, authorized under the authority of

section twenty, article fifteen, chapter tws

code, modified by the division of environmd

10

bnty-two of khis

bntal proteckion
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to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty~second day of December, one thousand nine hundred
ninety-five, relating to the division of environmental
protection (sewage sludge management, 47 CSR 38D), =re jis
éuthorized with the amendments set forth below:

On page seven, section 3.2.2, by striking out the
words "Table 3 of this rule will automatically be repealed
and replaced with Table 3A of this rule on December 31,
1997, unless this provision is modified prior to that
date.";

And,

On page seven, section 3.2.2, after the word "rule."
by inserting the following: The director is authorized
until Dec. 31, 1999, to issue variances to this section to
allow land application to soils which exceed the maximum
soil concentrations of metals listed in Table 3 where soil
analyses demonstrate that other soil factors, including,
but not limited to, soil pH, cation exchange capacity,
organic matter content, or clay content, will 1limit
mobility and availability of the metals. No later than
June 30, 1999, the director shall propose revisions o

Table 3 to adeguately protect soil gquality, human health

11
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and the environment',

A.n»d’

on page 20, by striking the fol:.owing, from Table

“NOTE: Table 3 of this rule will automatically be repealed

and replaced with Table 3A of this rule on December 31,

1997, unless the provision of paragraph 3.242 of this rule
|

is modified prior to that date.®, }
And,
on page 21, by striking out all of Taqle 3A.

() The legislative rutes rule flled in the st

register on the thirty-first day of July, on thousand n

hundred ninety-five, authorized under t authority

section four, article five, chapter twenty-two of g

code, relating to the division of environmehtal protect
(to prevent and control of air pollution from the emisg
of volatile organic compounds, 45 CSR 21}, =are

authorized with the following amendment:

ate
ine
of
his
ion

ion

"on pages 170 and 171, by striking oyt section 40 in

its entirety and inserting in lieu thereof a new section

40, to read as follows:

§45-21-40. Other Facilities that Emit Volatile Organic

Compound (VOC} .

40.1. Applicability.

12
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a, This section 40. applies to any facility that has
aggregate max‘mum theoretical emissions of 9J.7 megagrams
(mg) (100 tons) or more of veolatile crgaric compounds
(VOCs) per cal:z:ndar year in the absence of control devices;
provided that this section 40. applies to any source or
sources within such facility other than those sources
subject to regulation under sections 11. through 38. VOC
emissions from sources regulated under sections 11. through
39., but which fall below the applicability thresholds of
these sections, and thus are not subject to the emissions
control standards of these sections, shall be included in
the determination of maximum theoretical emissions for a
facility but shall not be subject to the requirements of
this section 40, Emissions from sources listed in section
40.1.d. shall not be included in the determination of
maximum theoretical emissions for a facility.

b. The owner or operator of a cocating line or
operation, whose emissions are below this applicability
threshold, shall comply with the certification,
recordkeeping, and reporting requiremants of section
40.0.a.

c. The owner or operator of a non-coating source,

whose emissions are below this applicabitity threshold,

13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

shall comply with the certification, recordkeeping,
reporting requirements of section 40.6.Db.

d. The requirements of this section 40, shall
apply to coke ovens {including by-product recovery plant

fuel combustion sources, barge loading facilities,

engine test cells, vegetable oil processing faciliti

and

ngt
s},
jet

&5,

wastewater treatment facilities, iron and steel production,

surface impoundments, pits; and boileﬁs, industrial

furnaces, and incinerators having a destrugtion effici%ncy
;

of 95 percent or greater. :

e. The requirements of this section 40. shall,

not

apply to any facility bound by an orgder or perhit,

enforceable by the Director, which limit% the facilifty's

emissions to less than 100 tons of VOC per calendar |year

without the application of control devices.

40.2. Definitions. -- AS used in this section 40.,

all

terms not defined herein shall have the mepning given |them

in section 2.

a. 'Reasonably available control |measures’ also

denoted as RACM) means an emission limifk or limits that

reflect the application of control technology apd/or

abatement techniques or measures that| are reasohably

available, considering technological and ecopomic

14
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feasibility. Such emission limits may be considered on a
plant-wide casis to achieve emission reduction requirements
in the most cost effective manner.

b. “Fugitive emissions” means those emissions which
could not reasonably pass through a stack, chimney, vent,
or other functionally eguivalent opening.

40.3. Standards. -- The owner or operator of a
facility subject to this section 40. shall:

a. Except as provided in section 40.3.b.,

1. With respect to any existing non-fugitive
emission source which has maximum theoretical emissions of
6§ pounds per hour or more, comply with an emission control
plan established on a case-by-case basis approved by the
Director that meets the definition of reasonably available
control measures (RACM) and achieves at least a 90 percent
reduction in emissions below the total (aggregate) maximum
theoretical emissions from all such non-fugitive emission
sources subject to RACM requirements; and

2. With respect to each process unit producing a
product or products, intermediate or final, in excess of
1000 megagrams [(Mg) (1,100 tons) per year, regardless of
whether such product or products are listed in 40 CFR

60.489, comply with an emission control plan for fugitive

15
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sources using the methods and criteria of s?ction 37.

, lor

alternative methods and criteria approved by the Directqr.

The Director may exempt a process unit from fugitive

emission control requirements upon satisfactory

demonstration that emissions are of minor significance.

b. With respect to such sources asi described |in

sections 40.3.a.1. and 40.3.a.2., comply with emissjon

1imits and measures based upon an alternative emissions

reduction plan approved by the Director considerfing

technical, economic and air gquality benefit*considerations

that, at a minimum, maintains emission coantrol measures

incorporated as part of any federally approyed maintenance

plan for the county or area in which the source is located.

c. With respect to any source at a facility subjecﬂ to

this section 40., which source has maximnum theoretical

emissions of 6 pounds per hour Or more and lis construc#ed,

modified or begins operating after the effective dat4 of

this rule, comply with a control plan developed on a cLse-

by-case basis approved by the Director that meets

the

definition of reasonably available control technology

(RACT) in section 2.60. for both fugitive and
fugitive emission sources.

40.4. Submissions and Approval of Cortrol Plans

16

non-
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a. Within 90 days after thz effective date of this
rule, the owner or cperator of a facility subject to this
section 40. shall submit any required am=ndments to the
case-by-case RACT control plans previously submitted to the
Director, that revise such control plans to meet the
definition of reasconably available control measures (RACM).

b. Notwithstanding the provisions of section 9.2.,
the owner or operator of a facility subject to this ru%e
solery due tc this section 40., that requires a major
process change and/or major capital invastment to comply
with RACM requirements, may petition the Director for an
additional extension beyond Decemper 31, 199¢, for
compliance certification, and the Direcztor may grant such
extension when warranted. Provided however, such
compliance certification date shall be no later July 31,
1997.

c. The Director shall not approve a RACM plan or an
alternative emissions reduction plan under this section 40.
unless such plan includes:

1. A commitment to develop and submit a
complete RACT plan to the Directcr within 180 days of a
finding by the Director that a viclation cf the National

Ambient Air Quality Standard for czone has occurred within

17
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the county or maintenance area in wh:cH the sourde is
located; and

2. A commitment to 4chieving full

implementation of RACT within 2 years of?approval of the

RACT plan by the Director.

d. A finding by the Director that a viclation of

the National Ambient Air Quality Standarh for ozoné has
occurred shall be made based upon veAification #f a
monitored ozone standard violation in | the count% or
maintenance area in which the source is lccated. The three

maintenance areas (the Huntington area, comprising C%bell

and Wayne counties; the Charleston area, comprising KaAawha
|

and Putnam counties; and the Parkersburg ?rea, comprising
Wood county) shall be treated separately a#d independently
for any such finding(s). j

e. All RACM control plans, RACT contrel plans, and

alternative emissions reduction plans approved by, the

Director pursuant to this section 40. shall be embodied in

a consent order or permit in accordance 'with 45C8Rﬂ3 or

45CSR30, as required. A facility owner or operator may at
any time petition the Director to apprayve revisions to
these plans. The decision concerning szid petition shall

be issued by the Director 1in accordance |[with 45CSR13 or

18
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45CSR30, as required, or a consent order. Any such
revisions shall be subject to the public participation
requirements of 45CSR13 or 45CSR30.

f. The owner or operator of a facility subject to
this section 40. may submit for approval by the Director an
emission control plan that meels the definition of
reasonably available control technology (RACT) in section
2.60.

40.5. Test methods and procedures. -- The owner oOr
operator of any source subject to this section 40, shall
demonstrate compliance with section 40.3. by using the
applicable test methods specified in sections 41l. through
46 or by other means approved by the Director.
Notwithstanding the requirements of section 41.1., EPA
approval for alternate test methods to demonstrate
compliance shall not be required for sources which are
subject solely to emission control requirements specified
in section 40.3.

. 40.6. Reporting and Recordkeeping Requirements for
Exempt Non-Control Technique Guideline {CTG) Scurces.

a. An owner or operator of a coating line or

operation that is exempt from the emission limitations in

section 40.3. shall comply with the certification,

19
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recordkeeping, and reporting requirements in section ALQ.
|

b. An owner or operator of a non-coating soqrce
i

that is exempt from the emission limitations in section

40.3. shall submit, upon request by :he Director, recdrds

that document that the source 1is exeﬂpt from tﬂese

requirements. i
1. These records shall be submitted toithe
Director within 30 days from the date of request. !

2. If such records are not mad% available,!the
source will be considered subject to the lﬂmits in sec{ion
40.3. E

40.7. Reporting and Recordkeeping REquirements for
Subject Non-CTG Coating Sources. —-- An owner Or operatolr of
a coating line or operation subject to this;section 40.] and
complying with section 40.3. shall cdmply with | the
certification, recordkeeping, and reportingirequirements in
section 4. i

40.8. Reporting and Recordkeeping 4equirements for

|

a. The owner or operator of the suﬂject VOC sources

Subject Non-CTG, Non-Coating Sources.

shall perform all testing and maintain tne results off all
tests and calculations required under se#tions 40.3.| and

40.5. to demonstrate that the subject! source 1is in

20 i
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compliance.

b. Tle owner or operator of the subject VOC source
shall maintain these records in a vreadily accessible
location for a minimum of 3 years, and shall make these
records available to the Director upon verbal or written
request.

c. The owner or operator of any facility containing
sources subject to this section 40, shall comply with the
requirements in section 5. except that such requirements,
as they apply to sources solely subject to this section
40., may be modified by the Director upon petition by the
owner or operator. Any such modified requirements shall be
embodied in the facility's control plan (RACM, RACT or
alternative plan) and reflected in the associated consent
order or permit issued pursuant to 45CSR13 or 45CSR30.'"

(k) The legislative rutes rule filed in the state
register on the twenty-seventh day of July, cne thousand
nine hundred ninety-five, authorized under the authority of
section five, article twelve, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the

seventeenth day of January, one thousand nine hundred

21
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|

ninety-six, relating to the division of! environmen
protection (monitoring well design standards, 47 CSR 6
=re is authorized.

(1) The legislative rutes rule filed in the st
register on the thirty-first day of July, one thousand n
hundred ninety-five, authorized under th! authority
section five, article fifteen, chapter twe?ty-two of t
code, modified by the division of environmehtal protect
to meet the objections of the legislative rule-mak
review committee and refiled in the state %egister on’
twenty-fourth day of Janugry, one thousaqd nine hund
ninety-six, relating to the division of! environmen
protection (solid waste management, 47 CéR 38), are
authorized with the following amendments:

"On page 37, subdivision 3.8.4, after fhe words 'f

the uppermost' by striking the word 'significant.’

On page 142, by striking the existing subdivis

4.11.2.c.A and inserting in lieu thereof the followingg

'4.11.2.c.A
The monitoring frequency for all constityents listed
Appendix I of this rule, must be at least twice a ¥

during the active life of the facility, including clos

tal

pte

ne

— =

of
his
ion
ing
the
red

tal

rom

ion

in

ear

ure

and the post-closure periuds. The directpr may reduire

22
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more freguent monitoring on a site-specific basis by
considering aguifer flow rate and existing quality of the
groundwater.'

On page 148, by striking the existing subdivision
4.11.3.i.A. and inserting in lieu thereof the following:
'4.11.3.1i.A.

The director may consider an alternative groundwater
protection standard in consultation with the environmental
quality ooard pursuant to 47CSRS7 for constituents for
which water quality standards have not been established.’

On page 151, subdivision 4.11.5., by following the
words ‘any applicable groundwater quality protection
standards' by inserting the words ‘'and/or background
groundwater quality, pursuant to the requirements of the
Groundwater Protection Act, WVC §22-12-1 et seq.'

On page 152, subdivision 4.11.6.b.A., by following the
words 'Be protective of human health and the environment'
inserting the words 'and maintain existing groundwater
quality, pursuant to the requirements of the Groundwater
Protection Act, WVC §22-12-1 et seq.'

Oon page 154, subdivision 4.11.6.d.B.(f), by striking
the words 'Resource value of the aquifer' and inserting in

lieu thereof the words 'The hydrogeologic characteristics

23
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. out the words "The hydrogeologic characteristics of

of the facility and the surrounding lard,’'

Oon page 154, subdivision 4.11.6.d.B{f). (e} by strik

facility and surrounding land;

And, by renumbering and relettering the remain
subdivisions of the rule.

On page 156, subdivision 4.11.7.a.A., :y following
words 'Demonstrate compliance with' inseqting the wd
'the Groundwater Protection Act, WVC §2£—12-1 et sg
and/or the'' |

And, . i

On page 173, subdivision 5.4.3, !by adding

ing

the

ing

the

rds

q..

the

following sentence to the end of the subdivision: 'A class

D facility other than a class D-1 solidiwaste facility

shall not exceed two (2) acres in size.'"

NOTE: The purpose of this bill is to authorize

the

Division of Environmental Protection to promulgate a
legislative rule relating to Surface Mining Reclamati¢n.

Strike-throughs indicate language that would

be

stricken from the present law, and understoring indigates

new language that would be added.
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Senate Bill No. 169

(By Senator(s) Ross, Anderson, Macnaughtan,
Boley and Buckalew)

[Introduced March 3, 1997, referrec! t.o the
Committee on Energy, Industry and Mining; and
then to the Committee on the Judiciary.]

A BILL to amend and reenact section one, article three,
chapter sixty-four of the code cof West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to authorizing the division of environmental
protection to promulgate a legislative rule relating
to surface mining reclamation.

Be it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of
the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted, to read
as follows:

ARTICLE 3. AUTHORIZATION FOR BUREAU OF ENVIRONMMENT TO
PROMULGATE LEGISLATIVE RULES.

£64-3-1. Division of envirconmental protection.
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(a) The legislative ruwtes rule filed 1n the state
register on twenty-eighth day of July, one thousand nine
hundred ninety-five, authorized under the authority of
section four, article five, chapter twenty-two of this
code, relating to the division of environmental protection
{emission standards for hazardous air pollutants pursuant
to 40 CFR Part 63, 45 CSR 34), are is authorized.

(b) The legislative vrutes rule filed in the state
register on the twenty-eighth day of July, one thousand
nine hundred ninety-five, authorized under the authority of
section four, article five, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-seventh day of October, one thousand nine hundred
ninety-five, relating tc the division of environmental
protection (to prevent and control air pollution from
hazardous waste treatment, storage or disposal facilities,
45 CSR 25), =are is authorized.

tc) The legislative rwles rule filed in the state
register on the twenty-eighth day of July, one thousand
nine hundred ninety-five, authorized under the authority of

section four, article five, chapter twenty-two of this

(]
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code, relating to the division of environrmental protection
(acid rain provisions and permits, 45 CSR 33), are 1is
authorized.

(d) The legislative rutres rule filea in the state
register on the thirty-first day of July, cne thousand nine
hundred ninety-five, authorized under the authority of
section six, article seventeen, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the obijections of the legislative rule-making
review committee and refiled in the state register on the
eighteenth day of January, one thousand nine hundred
ninety-six, relating to the division of environmental
protection (underground storage tanks, 47 CSR 36), are 1is
authorized.

{e) The legislative vrutes rule filed in the state
register on the thirty-first day of July, one thousand nine
nundred ninety-five, authorized under the authority of
section si1x, article eighteen, chapter twenty-two of this
code, modified by the division of enviromnmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
2ighteenth day of January, one thousard nine hundred

ninety-six, relating to the division of environmental
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protection {hazardous waste management regulations, 47 CSR
35), =re is authorizeda

(f} The legislative rules filed in the =state register
on the thirty—first thirtieth day of Jwis August, one
thousand nire hundred rminmety—Ff+ye ninetv-six, authorized
under the authority of section four, article three, chapter
twenty-two of this code, modified by the division of
environmental pretection to meet the cobjections of the
legislative rule-making review committee and refiled in the
state register on the twemty—third twenty-first day of
Jamuary February, one thousand nine hundred mritredy—sis
nin -seven, relating to the division of environmental

protection {surface mining and reclamation regqulations, 38

CSR 2}, =are is authcrized. wrth—the—fottowitrg—amendmentss
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(g) The legislative tuwites rule filed in the state
register on the twenty-sixth day of July, one thousand nine
hundred ninety-five, authorized under the authority of

section fcour, article twenty-one, chapter twenty-two of
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this code, modified by the division oi environmental
protection to meet the obkjections of <the legislative
rule-making review committee and refiled in the state
register on the fourteenth day of December, one thousand
nine hundred ninety-five, relating to the division of
environmental protection (coalbed methane wells, 38 CSR
23), are is authorized.

(h) The legislative rutes rule filed in the state
register on the twenty-third day of November, one thousand
nine hundred ninety-four, authorized under the authority of
section eight, article eleven, chapter twenty of this code,
modified by the division of environmental protection to
meet, the objections of the legislative rule-making review
committee and refiled in the state register on the
twentieth day of December, one thousand nine hundred
ninety-five, relating to the division of environmental
protection (waste tire management, 47 CSR 38G), =are is
authorized.

(i} The legislative <rwkres rule filed in the state
register on the twenty-second day of June, one thousand
nine hundred ninety-five, authorized under the authority of
section twenty, article fifteen, chapter twenty-two cof this

code, modified by the division of environmental protection

10
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to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-second day of December, one thousand nine huncred
ninety-five, relating to the division of environmental
protection (sewage sludge management, 47 C3R 38D), are 1s
authorized with the amendments set forth below:

On page seven, section 3.2.2, by striking out the
words "Table 3 of this rule will automatically be repealed
and replaced with Table 3A c¢f this rule on December 31,

1997, unless this provision 1s modified prior to that

date.";

And,

On page seven, section 3.2.2, after “he word "rule.™
by inserting the feollowing: The directcr 1s authorized

until Dec. 31, 1999, to issue variances to this section to
allow land application to soils which exceed the maximum
soil concentrations of metals listed in Table 3 where scil
analyses demonstrate that other soil factors, incliuding,
put not limited to, scil pH, cation exchange capacity,
organic matter content, or clay content, will limit
mopility and availability of the metals. No later than
Jure 30, 1999, the director shall proposes revisions to

Table 3 to adeguately protect soirl quality, human health

1]
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and the environment',

And,

On page 20, by striking the following itrom Table 3:
"NOTE: Table 3 of this rule will automatically be repealed
and replaced with Table 3A of this rule on December 31,
1997, unless the prevision of paragraph 3.2.2 of this rule
ig modified prior to that date.”,

And,

On page 21, by striking out all of Takle 3A.

(7} The legislative rutres rule filed in the state
register on the thirty-first day of July, one thousand nine
hundred ninety-five, authorized under the authority cof
section four, article five, chapter ftwenty-two of this
code, relating to the division of environmental protection
(tc prevent and control of air pellution from the emission
of wvolatile organic compounds, 45 CSR 21), =are 1is
autherized with the following amendment:

"On pages 170 and 171, by striking out secticn 40 in
its entirety and inserting in lieu thereof a new section
40, to read as follows:

§45-21-40, Other Facilities that Emit Volatile Organic
Compound (VOC) .

40.1. Applicability.

12
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2, This section 40. applies to any facility that has
arjgregate maximun theoretical emissions of 90.7 megagrams
(rmg) (100 tons) or more of wvolatile organic compounds
(VOCs) per calender year in the absence of control devices;
provided that this section 40. applies Lo any source or
sources within such facility other than those sources
subject to regulation under sections 11. through 39. VOC
emissions from sources regulated under sections 11. through
39., but which fall below the applicability thresholds of
these secticns, and thus are not subject to the emissions
control standards of these sections, shall be included in
the determination of maximum thecretical emissions for a
facility but shall not be subject to the reguirements of
this section 40. Emissions from sources listed in section
40.1.d. shall not ke included in the determination of
maximum theoretical emissions for a facility.

b. The owner or operator c¢f a coating line or

operation, whose emissions are below this applicability

threshold, shall comply with the certification,
recordkeeping, and reporting regquirements of secticn
4G.6.a.

c. The owner or operator of a non-coating socurce,

whose emissions are below this applicability threshold,

13
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shall comply with the certification, recordkeeping, and
reporting requirements of section 40.6.b.

d. Tre requirements of this section 40. shall not
apply to coke ovens (including by-product recovery plants),
fuel combustion sources, barge loading faCLlities; jet
engine test cells, vegetable cil processing facilities,
wastewater treatment facilities, iron and steel production,
surface impoundments, pits; and boilers, industrial
furnaces, and incinerators having a destruction efficiency
cf 95 percent or greater.

e. The reguirements of this section 40. shall not
apply to any facility bound by an ordger or permit,
enforceable by the Director, which limits the facility’s
emissions to less than 100 tons of VOC per calendar year
without the application of control devices.

40.72. Definitions. -- As used in this section 40., all
terms not defined herein shall have the meaning given them
in section 2.

a. 'Reascnably available control measures' (also
denoted as RACM) means an emission limit or limits that
reflect the application of control technology and/or
abatement techniques or measures that qore reasonably

available, considering te.nnological and economic
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feasibility. Such emissicn limits may be cecnsidered on a
plant-wide basis to achieve emlssion reduction requirements
in the most cost effective manner.

b. “Fugitive emissions” means those emissions which
could not reascnably pass through a stack, chimney, vent,
or other functicnally equivalent opening.

40.3. Standards. ~- The owner or operateor of a
facility subject to this section 40. shall:

a. Except asz provided in section 40.3.b.,

1. With respect to any existing non-fugitive
emission source which has maximum theoretical emissions of
& pounds per hour or more, comply with an emission control
plan established on a case-by-case basis approved by the
Director that meets the definition of reasonzhly available
control measures {RACM) and achieves at least a 390 percent
reduction in emissions below the total (aggregate) maximum
theoretical emissicons from all such non-fugitive emission
sources subject to RACM reguirements; and

2. With respect tc each process unit producing a
product or products, intermediate or final, in excess of
1000 megagrams (Mg} (1,100 tons) per year, regardless of
whether such product or products are l.sted 1in 40 CFR

0,489, comply with an emission control plan for fugltive
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sources using the methods and criteria of section 37., or
alternative methods and criteria approved b the Director.
The Director may exempt a process unit from fugitive
emissiocn control regquirements 1pon satisfactory
demonstraticon that emissions are of minor significance,

b. With respect to such sources as described in
sections 40.3.a.l. and 40.3.a.2., comply with emission
Iimits and measures based upon an alternative emissions
reduction plan approved by the Director considering
technical, economic and air guality benefii considerations
that, at a minimum, maintains emission control measures
incorporated as part of any federally approved maintenance
plan for the county or area in which the source is located.

C. With respect %o any source at a facility subject to
this section 40., which socurce has maximum theoretical
emissions of 6 pounds per hour or more and is constructed,
mcdified or begins coperating after the effective date of
this rule, comply with a contrcl plan developed on a case-
by-case basis approved by the Director that meets the
definition of reasonabiy available <contrpol technology
(RACT) in section 2.60. for both fugitive and non-
fugitive emission sources.

40.4. Submissions and Approval of Ccntrol Plans
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a. Within 90 days after the effectlve date of this
rule, the owner or operatcr of a facility subject to this
section 40. shall submit any required amendments to the
case-by-case RACT control plans‘previously submitted to the
Director, that revise such control plans to meet the
definition of reascnably availlable control reasures (RACM).

b. Notwithstanding the provisions of section 9.2.,
the owner or operator of a facility subject to this rule
sclely due to this section 40., that reguires a major
process change and/or major capital investment to comply
with RACM requirements, may petition the Director for an
additional extension beyond' December 21, 1996, for
compliance certification, and the Director may grant such
extension when warranted. Provided however, such
compliance certification date shall be no later July 31,
1997.

c. The Director shall not approve a RACM plan or an
alternative emissions reduction plan under this section 40.
unless such plan includes:

1. A commitment to develon and submit a
complete RACT plan to the Director within 180 days of a
finding by the Director that a viclation of the National

Ambient Air Quality Standard for czone has occurred within
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the county or maintenance area in which the source 1is
located; and

Z. A commitment to achieving full
implementation of RACT within 2 years of approval of the
RACT plan by the Director.

d. A finding by the Director that a violation of
the National Ambient Air Quality Standard for ozone has
occurred shall be made based upon verification of a
monitored ozone standard vwviclation 1in the county or
maintenance area in which the scurce is located. The three
maintenance areas (the Huntington area, comprising Cabell
and Wayne counties; the Charleston area, comprising Kanawha
and Putnam counties; and the Parkersburg area, comprising
Wood county) shall be treated separately and independently
for any such finding(s).

e. All RACM control plans, RACT control plans, and
alternative emissions reduction plans approved by the
Director pursuant to this section 40. shall be embodied in
a consent order or permit in accordance with 45CSR13 or
45C5R30, as reguired. A facility owner or operator may at
any time petition the Director to approve revisions to
these plans. The decision concerning said petition shall

be issued by the Director in accordance with 45CSR13 or
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45C8R30, as required, or a ccnsent crcer. Any such
revisions shall be subject to the public participation
requirements of 45CSR13 or 45C3R30.

f. The owner or operater ¢f a facility subject to
this section 40. may submit for approval by the Director an
emission control plan that meets the definition of
reasonably available control technology (RACT) in section
2.60.

40.5, Test methods and procedures. -- The owner or
operator of any source subject to this section 40. shall
demonstrate compliance with section 40.3. by using the
applicable test methods specified in sections 41. through
46 or by other means apprcved by the Director.
Notwithstanding the requirements of section 41.1., EPA
approval for alternate test methods to demonstrate
compliance shall not be reguired for sources which are
subject solely to emission control requirements specified
in section 490.3.

40.6. Reporting and Recordkeeping Requirements for
Exempt Non-Control Technique Guideline (CTG) Sources.

a. An owner or operatcr of a coating line or
operation that is exempt from the emission limitations in

gsection 40.3. shall comply with the certification,
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recordkeeping, and reporting requirements in section 4.2.

b. An owner or operater of a ncn-rncating source
that is exempt from the emission limitazions in section
40.3. shall submit, upon request by the lirector, records
that document that the source is éxempt from these
requirements.

1. These records shall be submitted to the
Director within 30 days from the date of request.

2. If such reccrds are not made available, the
source will be considered subject t¢ the limits in section
40.3. :

40.7. Reporting and Recordkeeping Reguirements for
Subject Non-CTG Coating Sources. -- An owner cor operator of
a coating line or operation subject to this section 40. and
complying with section 40.3. shall comply with the
certification, reccrdkeeping, and reporting requirements in
section 4. |

40.8., Reporting and Recordkeeping Requirements for
Subject Non-CTG, Non-Coating Scurces.

a. The owner or operator of the subject VOC sources
shall perform all testing and maintain the results of all

tests and calculations required under sections 40.3. and

40.5. to demonstrate that the subject source is in

20



10

11

12

13

14

15

16

17

18

19

20

21

22

23

compliance.

. The owaer or coperator of the sulject VOC source
shall maintain these reccrds 1in a readily accessible
location for a minimum of 3 vyears, and shzll make these

records available to the Director upon verbal or written

" request.

c. The owner or coperator of any facility ceontaining
sources subject to this secticn 40. shall comply with the
requirements in section 5. except that such requirements,
as they apply to sources solely subject to this section
40., may be modified by the Director upcn petition by the
owner or operator. Any such modified requirements shall be
embodied in the facility’s control plan (RACM, RACT or
alternative plan) and reflected in the asscciated consent
order or permit issued pursuant to 45CSR13 or 45CSR30.'"

(k) The legislative rutes rule filed in the state
register on the twenty-seventh day cf July, one thousand
nine hundred ninety-five, authorized under the authority of
section five, article twelve, chapter twenty-two of this
code, modified by the division of environmental protection
to meet the objecticns of the legislative rule-making
review committee and refiled in the state register on the

seventeenth day of January, one thousand nine hundred
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ninety-six, relating tc the division o©of environmental
protecticn (monitoring well design standards, 47 CSR &0Q),
are is authorized.

(1) The legislative tute=s rule filed 1n the state
register on the thirty-first day of July, one thousand nine
hundred ninety-five, authorized under the authority of
section five, article fifteen, chapter twenty-two of this
code, modified by the division ¢f environmental protection
to meet the c¢kjections of the legislative rule-making
review committee and refiled in the state register on the
twenty-fourth day of January, one thousand nine hundred
ninety-six, relating to the division of environmental
protection (solid waste management, 47 CSR 38}, =#re is
authorized with the following amendments:

"On page 37, subdivision 3.8.4, after the words 'from
the uppermost' by striking the word 'significant.’

On page 142, by striking the existing subdivision
4.11.2.c.A and inserting in lieu therecf the following:
'4.11.2.¢c.A
The monitoring frequency for all constituents listed in
Appendix I of this rule, must be at least twice a year
during the active life of the facility, including closure

and the post-closure periods. The director may reguire
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more freguent monitoring on a site-specific basis by
considering aguifer flow rate and existing quality of the
groundwater.'

On page 148, by striking the existing subdivision
4.11.3.1.A. and inserting in lieu thereof rthe following:
'4.11.3.1.A.

The director may consider an alternative groundwater
protection standard in consultation with the environmental
quality board pursuant tco 47CSR57 for consgtituents for
which water gquality standards have not been established.’

On page 151, subdivision 4.11.5., by following the
words 'any applicable groundwater gquality protecticn
standards' by lnserting the words ‘'and/or background
groundwater quality, pursuant to the regquirements of the
Groundwater Protection Act, WVC §22-12-1 et seq.’

On page 152, subdivision 4.11.6.b.A., by following the
words 'Be protective of human health and the environment'’
inserting the words 'and maintain existing groundwater
guality, pursuant to the requirements of the Groundwater
Protection Act, WVC §22-12-1 et seq.'

On page 154, subdivision 4.11.6.4d.B.(f), by striking
the words 'Resource value of the aguifer' and inserting in

lieu thereof the words 'The hydrogevlogic characteristics

23



-f

10
11
12
13
14
15
16
17
18
19
20
21

22
23

of the facility and the surrcounding land,'’

On page 154, subdivision 4.11.6.d.B(f). e} by striking
out the ﬁerds "The hydrogeclogic characteristics of the
facilitj and surrounding land;

Agd, by renumbering and relettering the remaining
subdi;isions of the rule.

I’On page 156, subdivision 4.11.7.a.A., by following the

words TDemonstrate compliance with' inserting the words

'ﬁhe Groundwater Protection Act, WVC $§22-12-1 et seq.,

End/or the'!

And,

on page 173, subdivision 5.4.3, by adding the
following sentence to the end of the subdivision: 'A class
D facility other than a class D-1 solid waste facility

shall not exceed two (2) acres in size.'"

NOTE: The purpose of this bill is to authorize the
Division of Environmental Protection to promulgate a
legislative rule relating to Surface Mining Reclamaticn.

Strike-throughs indicate language that would be

stricken from the present law, and underscoring indicates
new language that would be added.
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