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NOTICE OF AGENCY APPRCVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY: _ STATE ELECTION COMMISSION TITLE NUMBER._146
CITE AUTHORITY _____ 883-1A-5 & 6, 3-1B-3
AMENDMENT TO AN EXISTING RULE: YES.__ No X _

IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: _ 2 R : |

TITLE OF RULE BEING PROPOSED; __Fair Campaign Practices

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Code of Fair Campaign Practices 146-2

Type of Rule: X _Legislative Interpretive Preocedural
Agency Attention: Bill Harringron» State Election Commission
Address Secretary of State's office, Bldg. 1, Room 157K

Charleston, WV 25305

1, Effect of Proposed Rule

ANNUAL FISCAL YEAR I
ICRIAEE DECXXALE CVRRTNI? x=xr MJ
ESTIMATED TOTAL $ N/A $ $ $ 3
COST
PERSONAL SERVICES N/A
CURRENT EXPENSE N/A
REPAIRS &
ALTERATIONS N/A
EQUIPMENT /A
OTHER | na | ]

2. Explanation of above estimates:
This rule has no fiscal impact.

3. Objectives of these rules:




Rule Title:

e

4§, - Explanation of Overall Economic Impact of proposed Rule.

fconomic Impact on state Government.

B. Economic Impact on political Subdivisions; specific
Industries; specific groups of Citizens,

c. gconomic Impact on citizens/Public at lLarge.

Date: S%MA»L 3,199y

7]

signature of Agency Head or Authorized Representative

/
—%A,c_‘ -7WJA z




DATE:

TO:

FROM:

JULY 31, 1995

LEGISLATIVE RULE-MAKING REVIEW CCMMITTEE

BILL HARRINGICN, CHIEF CF STAFF, SECRETARY OF STATE

LEGISLATIVE RULE TITLE: TATR CAMPATSN FRACTICES

1.

Authorizing statute(s) citation_ $83-1A-5 & 6, 3-1B-3

Date filed in State Register with Notlice of Hearing
JUONE 30, 1995

what other notice, including advertising, did you give
of the hearing?

PRESS RELEASE, AFFECTED PARTIES

Date of Hearing(s)__JULY 31, 1993

Attach 1list of persons who appeared at hearing,
comments received, amendments, reascns for amendments.

Attached No comments received X

Date you filed In State Register the agency approved
proposed Legislative Rule following public hearing:
{be exact)

JULY 31, 1995

Name and pheone number(s)} of agency person(s) to
contact for additional information:

BILL HARRINGION

558-6000




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condlition precedent to their promulgation:

Give the date upon which you filed in the State
Register a notice of the time and place of a hearing
for the taking of evidence and a general description

of the Issues tc be decided.
N/A

a.

b. Date of hearing: N/A

Ccn what date did you file in the State Register the
findings and determinations required together with the

reasons therefor?

N/A

d, Attach findings and determinations and reasons:

Attached N/A




o S - .

TITLE 146 RECEIVED

LEGISLATIVE RULES

ELECTION COMMISSION 995 JUL 21 PN 1: S8
SERIES 2 GFEICE OF WEST VIRGINIA
FAIR CAMPAIGN PRACTICES SECRETARY 0F STATE
§l46-~2-1. General,
1.4, Scope. -- These rules establish the implementation of
state.. law on Lhe veluntery  adhersnce to the "Falr <Campaign
Practices of 199%. See West Virginia Code 33-1B-1, et. seq. ) -
1.2. BAuthority. -- West Virginia Code §3-12~5 and &6, and §3- _

1B-3 S ) .

1.3. Filing Date. --

i.4. Zffective Date. --
§146-2-2. Definitions.
2.1. I"Campaign advertising or communication" means:

2.1.1. a _communication, whether written or oral,
authorized by a candidate or a candidate’s committee; and,

2.1.2. for the express purpose of publicly advocating
the nomination, election or defsat of a candidate:

2.2. ‘*Candidate for_public cffice® means an individual:

2.2. l- WNo has flledeapre candﬂaacy statemenb, pursuanc
to West Virginias Code §3-8-Ie; or :

2.2.2. who Has gualified to have h g or her name listed
on the ballct of any electicn; or :

2.2.3. who has declared his or her intention to seek
nomination or election through 2 petition or write-in procedure for:
any state, regional, county, municipal or disktrict office which is
to be £illed &t an election; .

2.3. "Code" means the code of falr campaign practices, :the
entire bocdy being set forth in West Virginia Code §3-13-5;

2.4. '"Commissiom™ means the state election commission creaated
pursuant to the applicable provisions of West Virginia Code §3-1A-1
et. sedq.; o T '

2.5. "Pelitical committes" means any and all of those person
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2.5. "Political committee" means any and all of those person
or persons, organizations or entities reguired by West Virginia
Code §3-8-3 to keep accounts and file financial statements;

2.6. "Advisory opinion" means a written opinicon issued by the
commission in response to a written reguest for such an opinicn on
the issue of whether or ndot an actiepn, or broposed action, of a
subscribing candidate vicolates the code of fair campaigr practices;

2.7. "Subscribing candidate® means a candidate for public
office who has voluntarily agreed to subscribe to, adhere to and
endorse the ccde of fair campaign practices;

2.8. '"ARutomztic release" means a release by operation of law,
pursuant. o the applicable provisions of West Virginia Code §3-1B-.
9, from the campaign spending limitations when a subscribing
candidate’s cpponent exceeds such campaign spending limitations.

2.9. '"Election officer" means the officer or official who
recelves the pre-candidacy filings made by individuals running for
public office, and includes the Secretary of State, the Circuilt
Clerk, the County Clerk, and the NdnlClpal Clerk or Recorder, as
set for in West Virginia Cods §2-1B-1 et sag.

§l146-2-3. Code of Fair Campaign Practices.
3.1. >Prescribed forms cf code.

3.1.1. It is tha du;y of the secretary of state, in
congultation with the commission, to prescribe the forms to be used
and to furnish the prescribed forms to the appropriate elaction
cfficers receilving the candidate’s filings in SUff;Cleﬁu time and

guantities, as may be requested by the elec;lon cfficers;

3.1.2. The prescribed forms are reguired tc contain the
full and complete text that is statutorily mandated by West
Virginia Code §3-1B-5, except that the commission may incvease the
gpending limitations es;awashea in the text at its discretion by
properly D*omuicated legislative ruWe( 5] .

' NOELC@ and an opportunity to subscribe to. the Code is

2.2,
ired whe

regui )

3.2.1. an individual files his or her pre-candidacy
statement, certificate of announcement, nominating petition and
other paper evidencing his oz he;_inbentlon to be candidate for
public oifice; or :

3.2.2. an individual files.the statement oi organizaticon
of a political committee.




3.3 At the time an electicon officer regeives a filing, as
cutlined in §146-2-3.2 above, the election officer is regquired

o 3.2.1. to furnish the individual with the prescribed
form containing the text of the code of falr campaign practices;

3.2.2. to advise the candidate of his or her opportunity
voluntarily to subscribe to, adhere to and endorse the code;

3.2.3. to inform the candidate whether or not his or her
opponant (s) have voluntarily subscribed;

3.2.4, to advise the candidate of the veluntary nature
of his or her subscription to, adherance to and endorsement of the
code; and,

3.2.5. to inform the candidate that in no event will an
person pe. reguired to so subscribe to, adhere to and endorse the
code. - : :

3.4. FTorms of public information

3.4.1. The elaction officer receiving the filing is
required to accept the candidate’s completed forms at any and all
times prior to the election;

3.4.2, iny election officer mistakenly receiving =
completed form from a candidate (i.e. one which should have been
filed with a different election oificer) is required to forward the
completed form immediately to the appropriate electidn ofiicer,
with a record of such kept until one hundred eighty (180) days
after the election to which they pertain. ’

§146-2-4. Aadviscry Opinions.

4.1. The commission may, at its discretion, issue
advisory opinicns in response Lo written reguests for such on the
igsue of whether or not an action, or proposed action, of a
subscribing candidate violateg the code;

£4.2. The opinion is reguired to be in writing, citing
the particular part or portion of the code, or any other azuthority,
being reiied upon by the commission;

4.3, All advisory cpinions issued are reguired to be
oublished and indexed in the code of state rules by the secretary
of state. - o i ’ ’ -

§146-2-5, Complaint and Hearing Procedures. (See West Virginia
Code §3-1B-4 for the statutory due process requirements).

The complaint will be in writing on the forms prescribed b
, '
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the commission. The form Wwill indlude, at least, the following”
sworn and nctarized information: - ’ '

. 5.1.1. The name, address and telephone number of the
complainant; and

I

5.1.2. The neame, zddress and telephone number of the

subscribing candidate; andé B
5.1.3. 2 number emploved for designation and proper
processing purposss; and

5.1.4. A narrative section, which will include the
complainant’s llegagions o¢f wviclation(s) by the subscribing
candidate, with as much Dartlcularly‘as possible reguested on the
fdce of the form; and,

5.1.5. The signature of the complaintant, with a proper
verification as 1s wused . in obher civil cases, whereln the
complainant affirms that he or she believes "the allegations
complained. of are true and co;rec;_raﬁd L

.1.5. Within five (5) days of receiving the written
complaint, the commission will fOVwafd a copy of the complaint to
the subscribing candidate, requesting a wrltteﬁ response or answer
to the alleged viclations of the code; and,

5.1.7. Within ten (10) days of his or her receipt of the, K -

complaint, tne subscribing capaldate Wlll flle his or her response.
Or answer; andg -

5.1.8. The response or answer of the subscribing
candidate: - L

(a) will be made in writing, with the proper
complaint number on the face of the response or answer; and

() should adcéress each allegation made by the
complainant; and

{c}) will . have the signature <f- the subscribing
candidate, with a proper acknowledgement, as isg used in other civil
cases; and

5.1.9. Within ten (10 days of its receipt of the-
responsge  or answer, the commission will determine by a majority
vote whether or not there is a *easoqaole likelihood that the
candidate has violated the code. | . B '

1.10. If the subscribing candidate is determined not
tc have a reasonable likelihood of having viclated the code, the
candidate will be s0 adV1sed in wrlt;ng - -

5.1
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5.1.11. If the subscribing candidate is determined to
have a reascnakle likelihcod of having viclated the code, the
candidate will be sc informed in writing, together with a proper
neotice ©f his or her 'gb; to zreguest a  hearing beform the
commission within ten (lO} days of the receipnt of the uo ermination
and notice. . - - i - :

5.1.12. Should the subscribing candidate reguest  a
hearing before the commission, it will: T

{a) be scheduled within ten (10) days after such
request with written notice of such served upon both the
complainant and the candidate; and

(k) ke continued only for good cause shown.

5.1.13. At and during the hearing on the merits ©f the
complaint, the commission:

(a) will conduct a hearing in a fair and impartial
manner ' to both the complainant, and his or her witnesses, and the
subscribing candidate, and his cor her .witnesses; and,

(b) need not strictly apply the Rules cf Evidence,
except for the rule oﬁ reievapce,*and may allow credible hearsay
evidence to be admitted; and,

(c) will apply the test of_ 'clear and convincing®
evidence as the adjudicatory standard fiomlwn;ch alleged viclations
of the code will be determined from all the evidence adduced in the
proceeding. ’ ) ' -

5.1.14. _Following the commission’s review and
deliberations over all cof the evidence adduced and the entire
record before it, the commission:

(z) may l1ssue z public opinion stating that the
SLbSCflblng candidate_has commltted a'Vﬂolatlon of the code, should
the commission determine by majority veote that there was clear and
convincing evidence supporting the alleged violation{s), or should
the subscribing candidate decllne to reguest such & nea?lng, or

() will i1ssue =&  public statement that the
subscribing candidate has not vioclated the code, should the
commission-determine by a maidrity vote that there was not clear
and ceonvincing evidence supporting the alleged viclaticon{s). This
public statement will be i1ssued on the same day on which the
hearing takes place, as reguired by West Virginia Code §3-1B-4.




SUMMARY
146-2

This rule implements the Code of Fair Campaign Practices that was codified in the
1885 Legislative Session.




STATEMENT OF CIRCUMSTANCES
146-2

Senate Bill 573 authorized the State Election Commission to promulgate
regulations defining how they were going to impiement the Code of Fair Campaign
Practices. This rule explains how candidates subscribe to the Code and details how
complaints are te be handled.




KEN HECHLER
Secretary of State

MARY P. RATLIFF
Deputy Secretary of State

STEPHEN N. REED
Deputy Secratary of State

STATE OF WEST VIRGINIA

CATHERINE FREROTTE

Executive Assistant SECRETARY OF STATE
Building 1, Suite 157-K

Telephone; (304) 558-6000 1800 Kanawha Blvd., East

Comorations: (304) 358-8000

JULY 31, 1995

NO COMMENTS WERE RECEIVED, BUT THESE TECHNICAL CHANGES WERE MADE:

PAGE 3, PARAGRAPH 3.3, "146-2" WAS ADDED IN THE BLANKS
PAGE 1, PARAGRAPH 2.3, "(see Form )" was deleted

WILLIAM H. HARRINGTON
Chief of Staff

JUDY COOPER
Director, Administrative Law

PENNEY BARKER

Superviser, Corperations

(Plus ali the volunteer
help we can gat)




