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NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: __ STATE ELFCTTON COMMISSION : TITLE NUMBER:__146
LEGISLATIVE

RULE TYPE: . CITE AUTHORITY __$§3-1A-5 & 6, 3-1B-3

AMENDMENT TO AN EXISTING RULE: YES__ No_%X_
IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED:

[F NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: __= 2

TITLE OF RULE BEING PROPOSED; __ Fair Campaign Practices

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILL END ON _July 31, 1995 AT _6:00 a.m.

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING

ADDRESS.
Secretary of State

Election Division

THE ISSUES TO BE HEARD SHALL BE
Bldg. 1, Room 157K - LIMITED TO THIS PROPOSED RULE.
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Charleston, WV_ 25305
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STATEMENT OF CIRCUMSTANCES
146-2

Senate Bill 573 authorized the State Election Commission to promulgate
regulations defining how they were going to implement the Code of Fair Campaign
Practices. This rule explains how candidates subscribe o the Code and detaiis how
complaints are to be handled. 7 e




APPENDIX B

FISCAL NOTE FCR FROPOSED RULES

Rule Title: Code of Fair Campaign Practices 146-2

Type of Rule: X Legislative Interpretive Procedural
Agency Attention: Bill Harringron: State Election Commission
Address Secretary of State's office, Bldg. 1, Room 157K

Charleston, WV _ 25305

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR
— = — ]
o fuesa-tq, o 4 DRECREASE CURFEENT =y SIEREAFTER

ESTIMATED TOTAL $ N/A $ $ $ $
COST
PERSONAL SERVICES N/A
CURRENT EXPENSE N/A
REPAIRS &
ALTERATIONS N/A
EQUIPMENT N/A
OTHER 7 N/A

2. Explanation of above estimates:
This rule has no fiscal impact.

3. Objectives of these rules:




Rule Title:
§. Explanation of Overall Economic Impact of Proposed Rule.
A, Economic Impact on State Government.

B. Economic Impact on Peolitical Subdivisions; Specific
Industries; Specific groups of Citizens,

c. Economic Impact on Citizens/Public at Large.

Date: S%Aﬂmh 20,1994
V

Signature of Agency Head or Authorized Representative




SUMMARY
1486-2

This rule implements the Code of Fair Campaign Practices that was codified in the
1995 Legislative Session. '




TITLE 146 F{LED

LEGISLATIVE RULES
ELECTION COMMISSION
w30 4 23 P4 85

SERIES 2
FAIR CAMPAIGN PRACTICES

§146~2-1. General.

1.1. Scope. -- These rules establish the implementation of
state law on the wvoluntary adherence to the "Fair Campaign -
Practices of 1993." ZSee West Virginia Code §3-1B-1, et. seqg.

1.2, Authority. -- West Virginia Code §3-12-%5 and 5, and §3-
12-3 7 -

1.3, iling Date. --~

1.4 Effective Date. --

§146-2-2. Defipitions.
2.1. "Campaign advertising or communicatbion" means:

2.1.1. a communication, whether writien or oral,
authorized by a candidate or z candidate’s committee; and,

2.1.2. for the express purpose of publicly advocating
the nominaticn, election or deieat of a2 candidate:

2.2. "Candidate for public office" means an individual:

2.2.1. who has filed a pre-candidacy statement pursuant
to West. Virginia Code §3-8- Se; or

2.2.2. who has gualified to have his or her name listed
on the bhallot of any election; or : : : -

2.2.3. who has declared his or-her intention to seek
nomination or election through a peElC'OD.Qt write-in procedure for
any state, regional, county, u._lclpaﬂ or distr ict office which is
to be filled at an e;ection;

. "Code" meens the code of fair campaign practices, the
pody being set forth in West Virginia Code §3-1B-3 (see FTorm

2.4. '"Commission” means the state election commissicn created
nt to the applicable provisions of West Virginia Code §3-1a-1
et. seg. : ' -




2.5. "Political committes" megans any and all of those person
Or” persons, organizatigns or entities reguired by West Virginia
Code §3-8-5 to keep afvounts and file financial statements;

2.6. "Rdvisory opinion' means a written opinion issued by the
commission in response to & written reguest for such an opinion on
the issue of whether or not an acticn, or propecsed action, of a
subscribing candidate viclates the code of fair campaign practices;

2.7. "Subscribkbing _candidate" means a candidate for public
cffice who has veluntazr ll} ag*eed Lo SuDSCVlbe to, adhere to and
endorse the code of fair cagpalgr Dract ces,

2.8, ‘"hutomatic release" means a release by operation of law,
pursuant to the applicable provisions of West Virginia Code 83-1B-
9, from the.campaign spending limitations when a subscribing
candidate’s opponent exceeds such campaign spending limitetions.

L9, "Election oificer’ means the officer or ofificial who
receives the pre-candidacy filings mede by individuals running for
public cffice, and includes the Secretary of State, the Circuit
Clilerk, the Cdunty Clerk, and the Munidipal Clerk or Recorder, as
set for in West Virginiz Code §3-13-1 et seq.

§146-2-3. Code of Fair Campaign Practices.

3.1. Prescribed forms of cocde.

3.1.1. It is the duty of the secratary of state, in
consultation with the commission, to prescribe the forms to be used
aﬂd to furnigh the Drescrﬂbed;_orms to the zppropriate electicn
officers recdiving the candidate’s filings in sufficient time and
guantities, as may be requested by the election officers;

3.1.2. The prescribed forms are reguired to contain the
full and complete text that 1s statutorily mandated by West
Virginia Code §3-1R-5, except that the Lomm*ssion,may increase the
spending limitations established in the text at its discretion by
proverly prorulgated lealslat've rule(s) .

2.2, HNotice and an oooortunﬂty Lo subscribe to the Code is
r - L - -

regulred when

3.2.1. an individual £iles hnis or her pre-candidacy
statement, certificate of announcement, nominating petition and
other Daper evidencing his or her TPLEHtlQﬁ Lo, be candidate for
public office; or - T : -

3.2.2. an individual files the statement of organization
of & political ccocmmittee.




_ 13.3 At the time an elegtion officer receives a filing, as
cutlined 1in - -3.2 above, the election offlcer is reguired

X 3.2.1. to furnish the individual with the prescribed
Torm contalning the text of the code of fair campalgn practices;

-2.2. ‘to advise the candidate of his or her opportunity
voluntarl;y Lo subscribe to, adhere to and endorse che code;

3.2.3. to inform the candidete whether or not his or har

ovoonent () have voluntarily subscvlbea,

3.2.4. to advise the candidate of the veoluntary nature
of his or her subscription to, adherence to and endorsemenb of the
code; and,

3.2.5. to inform the candidate that in no event will any
person be reguired to so subscribe to, adhere to ana enderse the
code. _. . : T i

3.4, Fdrms of public information
3.4.1. The election officer receiving the £iling is
reguired Lo accept the caﬁdldate s completed forms at any and all
times »ricr to the election: : -
3.4.2. any election officer mistakenly receiving a
cormpleted form from a candidate (i.e, one which sheould have besn
filed with & different elegtion off cer}r_s reqplred to forward the
completed form immediately to t“e appropriate _election cificer,
with a record of such kept until one hundred eighty (180) davs
after the election to which they vertain.

§146-2~4. Advisory Opinions.

4.1, The commission may, at 1ts discretion, 1issue
adviscry opinions 1in response Lo written xregusesits Ior. such on the

issue of whether or =nobt an actwong“br proposed actien, of a

subscribing candidate violates the code,

4.2. The opinion is required to bhe in writing, citing
the particulaxr part or portion of the code, or any other authority,
being relied upon oy the commdssion;

4.3, All adJ%SO?y opinions issued are reguired to De
publishned and indexed in the code of state *Lles v the secretary
cf state. - ST

§l46-2-5, Complaint and Hearing Procedures., (See West Virginia
Code §3-1B-4 for the statutory due procesgs reguirements).

The cofplaint will be in writing on the forms prescribed by

3




the commission. The form will include, at least, the following
sworn and notarized information: ' -

. 5.1.1. The name, address and telephone number of the
complainant; and

5.1.2. The name, address and telephone number of the
subscribing candidate; and

£.1.3.. A number emploved for dJdesignation and prover
processing purpoeses; and

5.1.4. A narrative sgection,. which will include the
complainant’s allegaticons of wvicdlation{s) by the sgsubscribing

candidate, with as much parti icular lv as possible recuested on the
face of the. form; arid,

7 o 5.1.5. The €ignature of the complaintant, with a proper
verification as_ is wused in  other civil cases, wherein the
compleinant affirms. that he or she believes the allegations

complained of are true and correct; and

5.1.56. Within five (5) days ©f receiving the written
complaint, the commission will forward a copy of the complaint to
the subscribing candidate, reguesting a written response or answer

to the alleged viclations of the code; and,

5.1.7. Within ten (10) days of his or her receipt cf the
complaini, the subscribing candidate will file his or her response
or answexr; and - -

5.1.8.. The resporge oxr answer of the subscribing
candidate: - : -

(a) will be made in writing, with the propexr
compilaint number on the face of the response or answer; and

() should addréss each allegation made by the
complainant; and :

(¢) will have the signature of the subscribing
candidate, with a proper acknowledgement, as is used in other civil
cases; and

5.1.89. Within ten (10) days of its receipt of the
response or answer, the commission will determine by a majority
vote whether .or not. there is a reasonaole likellqood that the
candidate has viclated the code. . o

5.1.10. If the subgcribkbing candidate is determined not
to have & reasdnabie likelihood of, having viclated tne code, the
candidate will be so advidgad in eruLng

4




5.1.11. ZIf the subscribing candidate is determined to
have & reascmadle likelihoocd of having viclated the code, the
candicdate will be sco informed in writing, together with a proper
1otLﬂe of his or her richt to reguest a  hearing befors the
commission within ten (10) davs ¢f the receipi of the determination
and notice. - - '

5.1.312. Shoul a the subscribing candidate reguest a
hearing before the commissi on, 1t wili:

. (a) be scheduled within ten (10) davs after such
reguest with written notice of gsuch served wupon both the
complainant and the candidate; and

(b)Y be contirued only for good cause shown.

E.1.13. At and durlrg the hearing on the merits of the
corplaint, the commission:

{a) will conduct a hearing in a failr and impartial
manner to both the complainant, and his or her witnesses, and the

_

subscribing candidate, and his or her witnesses; and,

{hY need not strictly apply the Rules of Evidence,
except Zor the rule of relevance, and may allow credikblse nearsay
evidence to bhe admitcted; and, ’ - ) : -

(¢) will apply the test of *“clear and convincing!
evidence as the adjudifatory standard from which alleged viclations
0f the code will be determined Zrom all the evidence adduced in the
oroceading.

5.1.14. rollowing £he commission’s  review and
deliberaticons over all of the ev1dence adduced and the entire
record before it, the commﬂsSLOn:‘, . i

(a) may issue a2 puklic opinion stating that the.
subscribing candidate has commlttec a VlOlathD.OI the code, should
tne commncs;on determine by majority vete that thers was clear and
convincing evidence sunnortlng the alleged violation(s), or should
the subscribing candidate decline fo_ request such 4 hearing; or

(1) will dissue a public statement that the
subscribing candidate_ has_ not violated the code, should the
conmission determine by a ﬁajor;tv vofe that there was not clear
and convincing evidence supporting the alleged vmolaulo“(s]. This
public statement will De wssuea cn the same day on which the
hearing takes ovlace, as requi red oy ﬂeat Virginia Code. §3-1B-4.




