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NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY: __STATE ELECTION COMMISSION _ TITLE NUMBER:__146

CITE AUTHORITY __83-8-8

AMENDMENT TO AN EXISTING RULE: YES_ X NO___

IF YES, SERIES NUMBER CF RULE BEING AMENDED: _

TITLE OF RULE BEING AMENDED: _ Corporate Political Activity

IF NO, SERIES NUMBER OF NEW RULE BEING PROFPOSED:

TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPQOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR

T e




STATEMENT OF CIRCUMSTANCES
146-1

This rule was required to be refiled by Senate Bill 573 that became effective in
June 1895. This very small change only brings the regulations into compliance with state
law in the area of forming political action committees prior to election.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Corporate Political Activity 146-1

Type of Rule: X Legislative __ _ Interpretive _  Procedural
Agency Attention: Bill Harrineran: State Election Commission -
Address Secretary of State's office, Bldg. 1, Room 157K

Charleston, WV 25305

1. Effect of Proposed Rule

ANNUAL _ FISCAL YEAR

RN DECRALY CURFERT == TIEREAFTER
ESTIMATED TOTAL $ o | s s s
COST
PERSONAL SERVICES N/A
CURRENT EXPENSE N/A
REPAIRS &
ALTERATIONS N/A
EQUIPMENT /A
OTHER N/A 7 7 ]

2. Explanation of above estimates:

This rule has no fiscal impact.

3. Objectives of these rules:




Rule Title:

4. Explanation of Overall Economic Impact of Proposed Rule,
A, Economic Impact on State Government,
B, Economic Impact on Political Subdivisions; Specific

Industries; Specific groups of Citizens.

cC. Economic Impact on Citizens/Public at Large.

Date: /(;LM{ 3c, 15957
L

Signature of Agency Head or Authorized Representative

. ' /
T Aol




DATE:

TO:

FROM:

JULY 31, 1995

LEGISLATIVE RULE-HMAKING REVIEW COMMITTEE

BILL EARRINGION, CHIFF OF STAFF, SECRETARY OF STATE

LEGISLATIVE RULE TITLE: CORPORATE POLITICAL ACTIVITY

1. Authorizing statute(s) citation__ §3-8-8

Date filed in State Register with Notice of Hearing
JUNE 30, 1995

What other notice, including advertising, did you give
of the hearing?

PRESS RELEASE, AFFECTED PARTIES

Date of Hearing(s) JULY 31, 1995

Attach 1list of persons who appeared at hearing,
comments received, amendments, reascons for amendments.

Attached No comments recelved X

Date you filed in State Reglister the agency approved
proposed Legislative Rule following public hearing:
(be exact)

JULY 31, 1995

Name and phone number(s) of agency person(s) to
contact for additional information:

BILL HARRINGTON

558-6000




If the statute under which you promulgated the submitted
rules requires certain findings and determinatlions to be
made as a condition precedent to their promulgation:

Give the date upon which you filed in the &tate

a.
Reglster a notice cof the time and place of a hearing
for the taking of evidence and a general description
of the lssues to be decided.

N/A
b, Date of hearing: N/A
¢, ©n what date did you file In the State Register the

findings and determinations required together with the
reascns therefor?

N/A

d. Attach findings and determinations and reasons:

Attached N/A




SUMMARY
148-1

This rule governs the establishment and activity of corporate political action
commitiess.




TITLE 146 - RECEIVED

LEGISLATIVE RULES

ELECTION COMMISSION 1995 JL 31 PR 1558
SERIES 1 GFFICE OF HEST VIRCINA
CORPORATE POLITICAL ACTIVITY SFERFTARY £F STATE

§id4e-1-1. General.

1.1. Scopes. -- ‘These regulations establish general rules
on corporate politigal activity. y

1.2. Authority. -~ W. Va. Code §3-8-8

1.3. riling Date. —- Pebx e o

1.4, Effactive Date. -- rrea 5000 B

1 Repeal of former rule. -- These rules replacerser@es i,

effective March 5, 1980.

§l4ae-1-2. General Prohibition.

2.1. Excent as permitted below by these regulations, no
cfficer of any corforation {(as defined by Section 6 herein), or
agent or person (as defined by Section 6 herein), on behalf of
such corporation, shall directly or indirectly make, or authorize
to ke made, or consgent to: Any payment, dlSurlDuulon, loan,
advance, degcosit or gifit of money or any serv1ces or anything of’
value belondging to such corporablop, Lo any candi ' date, financial
agent, political party, politicel committee or an Y other person,
or: make any expenditure whatscever .in connection with election to
any local or state office, or in connection with any primary
election or political convention or caucus held to select .
candidates for any local or state office.

2.2. o candidate, financial agent, political party
committee, - political committee or any other person shall
<now11gly _accept or recelve any payment prohikited by this
section.

§146-1-3. Exceptions.

The provisions of Section 2 of these rules shall not be deemed
to prohibit:

3.1, .Leans by commercial lending :institutioms made in
accordance with applicable Dbanking or lending laws and
regulations, in the ordinary course of business.

3.2. Expenditures made for public editorials or commentaries
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produced in thie ora-nary course of business by corp0fablons whose
orimary purpose is journaligm or public communications.

3.3.. Direct communications by & corporation Lo its restricted
group {(as defined by Section 6 .of these rules] Ty any means not
intended to reach. the general public. Such ¢ommunications by a
CO”DOZaLlOn Lo its restricted group may be made by, but are not

limited to, the following means:

(a} The distribution of printed material by a corporation .

to its restricted groun:. Provmded That

(1) The material is disseminated at the expense ©f the
corporation; and

(2} The material clearly states that it constitutes a
cormmunication of the views of the corporation. '

{(b) The allowing ¢f a candidate or varty representative to
address the restricted group oI the corxporation at any meeting,
convention or OLQ@Y‘ regularly scheduTeQ functicon of the

corporation whlch is p*lﬁa;;ly held for other purposes. The
corperation shall. vay no compensation whatsoever to such
candidafes. The candlaate or oar;y representative may address

members of. the restricted group in thelir individual rather than
corporate capacities, and may at such time ask for individual
contributions “to his or her campalgn or party, ask that such
contributicns to be ser; to his or ber campalgn or party, or ask

that contributicns to a Political Action Committee (as defined in

Section. 6 of these rules) of the corporation be deSLgnatﬂon for
his or her campaign or party.

(¢} The establishment and OPeTaL*on cf phone banks by a

corporatlion Lo communicate with its restri cted group urging them
10 register and/cr vote for a particular candidate or candidates.

(d} The conducting of ponma?t*san registration and get-out-
the-vote drives, as by providing transport aplon.to the polls, by
a corporatiop aimed at 1ts restricted group. If a. regﬂs;raulon
drive is undertaken, assistance in registering or voting may not
be withheld or refused onp a paftwsaﬂ basis, and if transportation
or other services are_gffered in connection with a reglstratlon
or get-cut-the-vote drive, such *vansportatwon ‘or ser¥vices mav

not ba withheld or T‘ei_l.ﬁsedcm a partisan basis.

3.4, The establishment, administration and solicitation of
contributions to a Political Action Committee, by means and in
amounts as. hérein specifically provided: _

{(a) Establishment and admipistra"on of a Political Action
Commrtbee. —-- A Polltlca_ ACblOﬂ Corrmilt ee,or persons acting on
its behalf may, subject to the authdrization of such.corporablon,
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use the property, real or perxsonal, facilities and equipment of’
any corporation that participated in the establishment or
participates in the administration. or solicits contributions on
behalf of such Political Acticri Cormittee. The cost of such use
of property, real cor perscnal, facilities or eguipment need not
be reimbursed to  the corpo*atwon o long as such costs are
incurred in settﬂng up and rumning the Political Action
Committees. Such .costs that need not be reimbursed include the
costs 0f office gpace, phones, utilicies and supplies.

(k) any use of corporate proverty as described in Section
3.4 (a) immedidtely above is conditioned on such corporaticon also
permitting any group of employees represented hy a political
cormmittee registered with elither the Secretary of State of West
Virginia or the Federal. lQCulQn Comm1581on, to use, without
reimbursement, the real property of such corporation sclely to
establish, administer and solicit contributions to such political
commitiee. No such group of *ployees may use any such real
property in such a manner as to s;gn_flcantLy disrupt the normal
cperations or aotivities of the corporation.

(1) A corporation is prohibited from scoliciting any
contributions by use oxr threat of any bﬂvswca? force, Job
discrimination, financial reprisals or as & condition of
employment, or by Day'ng any contributor for his or her
contribution through a ooqus, expense account or other form of
lirect or indirect compensation.

(2) Any person soliciting for a contribution to &
Pclitical Action Committee must, at the time cof the solicitation,
inforh the person or member being sclicited of the political
purposes of such Political action Commitiee.

() Any person soliciting for a contribution to a
Political Action Committee must at the time of the solicitation
inform the person or member being solicited of the right to
refuse to s¢ contribute without any reprisai. '

(4) A guldeline for contributions may be suggested, and
not enforced by any direct or indirect means: Provided, That the
person soliciting, or the solicitaticon, informs the person being
solicited:

A) That the guidelines are merely suggestions; and

B) That a person is free tc contribute more or less than the .
guideiines suggest and that th 1e corpo*ablon will not favor &r
disadvantage anyone by reason of the amount of their zwontribution
or their decision not to contribute.

(5) Any written solicitation for a contribution to a
Pelitical Action Committee must contain statements which comply
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with ,t;e requirgmen;s cf .Paragraphs (2} and (3} of this
subsection, gnd it a guldeline is suggested, statements which
comply with the reguirements of Paragraph (4) of this subseciion.

(6) SuDJeCL Lo the above regulations, a corporation may,
in maklng scolicitations aimed SO'ely at its restricted group for
contributions to its Political Action Committee, utilize a
payroll deduct*on'oWaﬁ, checkoif system or other plan which

deducts ! conitributions from dividend or payroll . checks of 1ts’

restricted group.

(7) Accidental or inadvertent sclicitation. --
Accidental or inadvertent SOllCltaulOD. by a corporation, of
persons beyond those whom it is permitted to solicit, will not be
deemed a viclation: . Provided, That such corporation has used its
best efforts to comply with the limitations regard;ng the persons
it may solicit and that the method of solicitation is corrected
forthwith after the discovery of such erroneous solicitation,

3.5. Use of corporate facilities by other perscns.

{a) A corporation may, at its discretion, allow use of its
property, real or personal, ‘acilities cr eguipment bevond such
usaes as descrlbed in Section 3.4 above, in connection with any
political dctivity by any person. However, the cost of asy such

use of corporate property, real or perscnal, facilities or .

equipment under this Section 3.5 of thefe rules must be
reimbursed to the worporatlion within a commercially reasonable
time, at normal and usual commercial rental rates; except that:

(k) Stockholilders (as defined in Secticon 5 of these rules)

of the corporation and any emplovees of the corporation making

use oi gorporate property, real or personal, fzcilities and

egquipment under this Seciion 3.5 of these rules must reimburse

all costs in excess of thase that would arise from "Occasional,

Izolated or-Incidental" use. As to such occasional, isclated or .

incidental dse, reimbursement will be required only to the extent

that the. overhead or operating costs of the corporation are
increased. Aks used here, "Occasicnal, Isclated cor Incidental
Use" generally means: '

(1) when use by corporate emplovees during WOVKlﬁg hours,
an amount of activiiy during any particular work period which
does not prevent the emplOyee from comDTetﬂng the normal amount
of work which that emOioyee ucaally carries out dur:ng such work
period; oz

(2) When used by corporate stockholders other than

employees during the WOrﬂng perz iod, such use does not interfere.

with the corvoration in carrying out its normal activities;
and/or - _ : -




{3y Any such activity which does not excesd one (1) hour
per week or four (4) hours per month, regardless of whether the
activity is undertaken during oxr after normal working hours,
shall be considered &n occasional, isclated or incidental use.

§l46-1-4. Powars And Duties ©Qf Political Action Committees
Created By Corporations.

4.1. 211 Political action Committees must file notice of
their existence with the Fdee = k i St
zooropriate election officer, =2s defined in section /.8 below,

3 im eldaebes (D08 Ao £ comimg—pEo—oes rior to the time

.
W T T CITTECTE T o, ey = oMo =T Sy n

which they began collecting monies.

4.1.31, No such committee may be formed within twentyv-eight
(28) davs oFr any election in which the committee will be active.
(see Section 5 of these Tules).

4.2. Sclicitation and acceptance of contributions.

(a) A Political Avtion.Committee may solicit contributions
and wvolunteer personal services solely from the restricted
group{g) ©of the corperation(s) which established such Political
Action Committee. - B : '

(b) All solicitations by Political Action Committees shall
conform in method and manner to the provisions of Subsection 3.4
(¢} above. :

(¢) A Political Action Committes ig specifically pronibited
from receiving any direct or indirect payment, distribution,
discount, leoan, advance, deposit, gift of money cr any services
or  anything oI  value from any person other than the
corporaticn(s). which established such Political Action Committee
or the restricted group(s) of such establishing corporationis).

(&) No Political Actilion Committee shall hold or sponsor any
raffle, dance, banguei or similar fund-raising event directed to
persons other than the rastricted group(s).

4.3. Contributions and expenditure by Political Action
Committees. -

(a) No Political Action Commitiee shall directly or
indirectly make any contribliiion in excess of the valie ¢f one
thousand dellars ($1,000) in connection with any campalgn for
nomination or elaction to or on behalf of any local or state
office or in connectiond with or on behalf of any committes orx
other organization or person engaged in furthering, advancing or
acvocating the nomination or election of any candidate for any
such office. _For purdoses of applying this one thousand dolliar
{$1,000) limitation, all Political Action Committees established,

5




maintained cor controlled by the same corporation(s), including
theilr respective parents, subsidiaries, Dbranches, divisions,
departments or lccal units, are aggregated into one (1) Political
Action Committee. This one thousand deollax ($1,000) limitation
avnlies separatelj to contributions made in conmection with the
Dr_mary election for nomination of a candidate, ard contributions
made 1in - connection with the election which determines the
offigceholder. - ’

() Political &Actlon Committees may make unlimited
independent expenditures on public issues. -- Political Action
Committees mayv make unlimited independent expenditures expressly
advocating the election or defeat of & clearly identified
candidate: Provided, That such expenditures are made without
cocperation or consultation with, or at the suggestion of, any
candidate or amy authorized cqmm‘“&ee;gr;@gent,o such candidate.
If there 1s such cocperation or consultation or suggeStLOﬁ an
in-kind contribution regsults which then is subject to the

contribution limits of Section 3.3 (a) immediately above. '

4.4. Administracion of Political Action Cammittees.  —-
Political Action Committees formed pursuant to these regulations
mavy govern themselves, and control and expend £funds, in any
manner not in violation of law.

§146-1-5. Miscellaneous Provisions.

5.1. MNo public utility company may eztagblish or aid in the
establishment of, or administer or aid in the adm1n1scvablon of
or solicit or aid in the_solicitation of goentributions to, 0?_
expends any funds on oenalf of, an ident ifiable polltvca? party,
or ider:tifigble camdidate,’ for any local or state cffice.
However, as te any Political. Act on.Commlttee ;hat coniines its
actcivities . exc1us~vemy te éxpendi tures and communications on
public issues, such Political Action Committee and any publ1c
u;llluy company with which it isz. assoc1ated ghall have all the
duties, powers, "rights and oollga ions of any other Political
Action Committee and/or corporation under these regulations.

5.2. wNdtwithsfanding any provision of these regulations to
the contrary, a ¢orporation which customarily makes its meeting
rooms avalilable to clubg, civic or commuﬁLty organizations, or’
other groups may make such facilities available to a candidate,
or a political party committee or political comm*ttee, if the
meeting rooms are made availlable on a nonpar tigan bkasis and on
the same terms given to other groups vsing the meeting rooms.

5.3. A1l persons are prohibited from knowingly accepting or
receiving any contribution, payment, distribution, loan, advance,
deposit, gift of money or services or anything of wvalue
prehibited by these. Yeaulat1ons. B T




5.4. DMothing in these regulations limits in,any manner the
reporting obTigat*ops of ...corporations or Political Action.
Ccmmittees oy any other person under West Vﬂrglﬁ_a Code section
five, article eight, chapter three.

§146-1-6. Definitions Cf Terms As Used In These Regulations.

6€.L. "Corporation" means any entity legally incorporated,
whether under the laws of West Virginia or any other state or any
foreign countxry.

6.2. ‘"Person'" means any individual, partnership, committee,
assoclation, corpeoration and any other organization or group of
Dersons. Con

£.3. "Restricted Croup" means stockhelders and their
families, and executive and_administrative personnel and their
families, of a cofporation, or when aopllcaole, the membhers ©of an
incorporated association oxr organization or grcup of persons, and
the stockholders .end their Zfamilies, and exscutive and
administrative personnel and their families, c<f such members.

6.4. "Stockheolder" means a person who has a vested beneficial
interest in stock, has the power to diregt how that stock shall
be voted (if 4t 1s wvoting stock), and has the right to receilve
dividends. : “

5.5. '"Exdcutive c¢or Administrative Perscnnel® means
individuals emploved by a corporation who are paid on a salary
rather thar hourly basis and who have policvmaking, managerial,
profeséional or superviscry responsibilities.

(a) This definition includes;

(1} The individuals who run the corporation’s business
such as officers; other executives and plant, division and
sectlon managers; and

(2) Individuals following the recognized professions,
such as lawyvers and enginesrs.

(o) This definition does not include:

{1} Professicnals who are represented by a labor
organization; T : B

(2) Salaried foremen and other salaried lower-level
sSupervisors having direct supervision over hourly emplovees;

(3) Tormer or retired personnel who are not stockholders;
or




(4) Individuals who may be paid by the corporastion, such
as consultants, but who are not employees, within the meaning of
26 CFRE 31.3401(¢)-1 of the corporation for the purpose of
income withholding tax on. emoloyee wages under Internal Revenue
Code of 1954, 83402. - .

() Individuals on commission may be considered executive
cr administraiive personnel if they Thave policymaking,
managerial, professional or supervigory responSio ility and 1f the
individuals are employees - withi the meaning o©f 26 CFR
31.3401(c)-1 ©of the corporation for the purpose of income
withhelding tax or emplovees wages under the Internal Revenue Ccde
of 1854, §3402. ) b

(d) The Fair Lebor Standards Act, 29 U.S.C. 201, et seq.
and the rsgulations issued pursuant to that Act, 29 CFR 541, may
serve .as a._guideline in determining whether individuals have
policymaking, managerial, professional | ©Ff SUpervisory
responsibilities. L o

6.6. v"Familiesz" means spousas and unemancipated childreri.

5.7. "Political Action Committee” means an or ganization that
comes into existence by specific written authorization of the
Board of Directors, or aguivalent coverqing body, of one (1) or
more corporation(s) the purpose of which is to sclicit ,unds for,
and make expenditures_and conuribrzions onn bhehalf of, public
issues or Dolitical candidates and their agents, polirical
committees or political party committees.

£.8. ~"mBlection Officer® means the officer or official whg
recaivas the pre-candidacy filing made by individuals running for
public office, and includes the Secretary of State, the county
clerk, and the municipal clerk or recorder, ags set forth in West
Virginia Code §3-1B-1 et sed. - . :




WILLIAM H. HARRINGTON
Chief of Staff

KEN HECHLER
Secretary of State

JUDY COOPER
Cirector, Administrative Law

MARY P. RATLIFF
Deputy Secretary of State

STEPHEN N. REED PENNEY BARKER
Deputy Secretary of State Supervisor, Corporations
STATE OF WEST VIRGINIA

CATHERINE FREROTTE -
Executive Assistant SECRETARY OF STATE (Plus all the volunteer
hone: (306 . Building 1, Suite 157-K help we can get)
Telephone: (304) 556-600 . 1900 Kanawha Blvd., East
FAE e S e e Charleston, WV 25305-0770
JULY 31, 1995

NO COMMENTS WERE RECEIVED, BUT THESE MINCR TECHNICAL CHANGES WERE MADE:

PAGE 8, PARAGRAPH 6,8 "the circuit clerk," was deleted




