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SECRETARY OF 5747g -

NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: __ STATE ELECTION COMMISSION B ' TITLE NUMBER:__146

RULE TYPE: _ LEGISLATIVE . CITE AUTHORITY _§3-8-8

AMENDMENT TO AN EXISTING RULE: YES® _ NO___

IF YES, SERIES NUMBER OF RULE BEING AMENDED: __1
TITLE OF RULE BEING AMENDED: ___ CORPORATE POLITTCAT, ACTIVITY

IF NO, SERIES NUMBER OF NEW RULE BEING PROPCSED:

TITLE QF RULE BEING PROPOSED:

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILL END ON _July 31, 1995 AT _8:00 a.m.

ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING
ADDRESS.

Secretary of State

Election Divisicn

THE ISSUES TO BE HEARD SHALL BE
Blde. 1. Room 157K . LIMITED TO THIS PROPOSED RULE.

Charleston, WV 25305
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ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL




STATEMENT OF CIRCUMSTANCES
146-1

This rule was required t¢ be refiled by Senate Bill 573 that became effective in
June 1995, This very small change only brings the regulations inic compliance with state
faw in the area of forming political action committees prior to election.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Corporate Political Activity 146-1

Type of Rule: X 1Legislative _  Interpretive _ _ Procedural
Agency Attention; Bill Harrincrons State Election Commission

Address Secretary of State’s office, Blde. 1, Room 157K

Charleston, WV 25305

1, Effect of Proposed Rule

ANNUAL FISCAL YEAR
h3_[ecia:d .« < DECHEASE CURKENT XEXY me

ESTIMATED TOTAL $ wa |8 $ s s
COST
PERSONAL SERVICES N/A
CURRENT EXPENSE N/A
iﬁggéﬁxgus N/A
EQUIPMENT /A
OTHER N/A

2. Explanation of above egstimates:

This rule has no fiscal impact.

3. Objectives of these rules:




Rule Title:

4. Explanation of Cverall Economic Impact of Proposed Rule.

A, Economic Impact on State Government.

B. Economic Impact on Pelitical Subdivisions; Specific
Industries; Specific groups of Citizens.

c. Econcmic Impact on Citizens/Public at Large.

Date: wa.{ 30, /595"
P 2

Signature of Agency Head or Authorized Representative

T wlecbite




SUMMARY
146-1

This rule governs the establishment and activity of corporate political action
committees.




TITLE 146 F; L E

LEGISLATIVE RULES

ELECTION COMMISSION Juw 30 4 23 PH 'S5
SERIES 1
CORPORATE POLITICAL ACTIVITY OFFIOE 0F Wie
SECRETARY D

§l46-1-1. General.

1.1. Scope. -- These regulations establish general rules
on corporate politlcal activity.

1.2. Ruthority. -- W. Va. Code 53-8-8

1.2, Filing Date, -- . Febm 5 ——1586

1.4. ETffective Date. --  Mp=es—S_ 3008 N

1.5 Repeal of former rule, -- These rulaes replace series 1,

effective March 5, 1980.

§146-1-2. . General Prohibition.

2.1. Except &5 permitted below by these regulations, nc

cfficer of any corporation (as defined by Section € herein), or
agent or person (as defined by Séction € herein), on behalf of
such corporation, shall directly or®indirectly make, or authorize
to be made, or conSent to: any pavment, distributicn, loan,
advance, deposit ox gift of money or any services or anything ot
value balonglqg to such corporaticn, to any candidata, financilal
agent, political party, political commitiee or any other person,
or make any expendlture wnatsoever in connection with election to
any local or state office, or in connection with any primary
election or political convention or caucus held to select

candidates for any local or state office.

2.2..  No candidate, Zfinancial agent, political party
committea, political gommittes or an cther person shall

knowingly accept or receive any payment prchibited by this
secticn. - - T

§146-1-3. Exceptions.

The provisions of Sactluﬂ 2 of these rules ghall not be deemed
o preh;o;tt . L

3.1. Loans by commercial Jlending institutions ﬂade in
accordance with applicable banxlng or lending law and
regulations, in the ordinary course of business.

3.2. Expenditures made for public editorizls or commentaries

i




primary pquose is ﬂ@urnalﬂsm or Dubllc communmcabﬂons.

200.

3.3. Direct communications by & corporation to its restricted
group (as defined by Section 6 ¢f these rules), by any means not

intended to reach tneAgeﬂeral public. Such communications by a’

corporation to itsg rastri gted. group may be m~ae by, but are not
limited to, the follow;ng means: :

(a) The distribution_ of orinted material by a co*ooratlo
Lo 1ts restricted group: Provided, That

(1) The material is dissemirated at the expense of the
Corporation; and

{2} The mﬁterlal clearly states that it const“tutes a
commmunication of the views cf the COVpO;aC"OP . - o

(b) The allowing of a ¢andidate o party representative to
address the restrigted group of the corvoration at any meeting,
convention O . otner regularly scheduled ~“function . of the

corporation which is primarily held Zor other purposes. The
coerporation shall pay no compensation . whatsoever to  sguch
cancidates. . The candidate or Da*ty revresentative may address

menmbers of the restricted group in their individual rather than
corporate capacities, and may at suck time ask for individual
porLribJLions Lo nis or hex campaign or Dartg, agk that such
contributions to be sent to his or her ﬂampalgn or party, or ask

that contributiong to a DOlluﬂcaT Action Cormittee {as defined in -

Section 6 of these rules) of the corpeoration be designation for
his or her campaign or party.

(¢} The establishment and operation c¢f phone banks by a
corporation Lo communicate with its restricted group urging them
to register gnd/or vote for a particg'ar candidate or candidates.

(d) The conductlng cf "onpa?tlsan,“ealstratlon,and get-out-
the-vote drives, as by p“OVlleg transportation to the polls, by
a corporatlor aimed at its restricted crouo If a registration
drive is undertaken, aSSLStaqce in regw tering or voting may not
e withheld or refused on a parulsan basi s, and 1f transportatiocn
or other services are offered in corre»t;om with a registration
or getf-out-the-vote drive, such Lransportation or services may
not ke withheld or refused on & oartlsgn basis.

3.4. The establishment, administraticon and solicitation of
contributions. to a Political Actiogn Commlt;ee by means and 1in
amounts as herewn,sooc' 1caL_y provided: o :

(a) Zstablishment and administration of a Political Action
Committee. -- A Political Action Committee or persons acting on
its pehalf may, subject to. the authoplzatlon of such cornokatlo“,
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use tie property, real or personal, facilities and egquipment of
any corporat'oq _that participated 1in the establishment or
part:cipa’éé in the acdministration or solicits contributions on
behalf of such Political Action Committee. The cost of sudh use
of propexty, real or personal, facilities or ecuipment need not
be reimbursed o zhe corporaticon so long as such costs are
incurred in setting up and running the Political Action
Committees. ~ 3uch costs_that need not be reimbursed include the
costs of office space, phones, utilities and supplies.

(k) aAny use of corvorate property as described in Section
3.4 (2) lmmediately above is conditioned on such corporation also
permitting any group of employvess represented by a political
committes registered with either the Secretary of State of West
Virginia oxr the Federal Election Commission, to use, without
reimburssement, the real property of such corporation scolely to
establish, administer and solicit contributions to such political
commithee. No such group of emplovess may use any such real
property in such a manner as o SLgnlflcap 1y disrupt the ncrmal
operations or activities of the Zorporation.

{1} 2 corporation is prohibited from soliciting any
contributions by use or threat of any physical force, Job
discrimination, <ifinancial reprisals or as a condition of
empilovment, or by paying any contributor for his or her
contributiocon through a bonus, expense account .or other form of
direct or indirsct compensation. : -

(2) Any person soliciting for a2 contribution to. a
Poclitical Action Committee must, at the time of the solicitation,
inform the person or member Deing solicited of the political
purposes of such Political Action Committee. ' -

(3) Any person scliciting for a contribution to a
Political Action Committee must at the time of the solicitation
inform the person or member being solicited of the right to
refuse to sc contyibute without anv reprisal. -

{4) & guideline for contributions may be suggested, and
not enforced by any direct or indirect means: Provided, That the
person soliciting, or the solicitation, informs the person being
sclicited: ) - )

A) That the guidelines afe merely suggestions; and

B) That a perscn 1s free to contribute more or less than the
guidelines suggest and that the corporation wilill not favor or
diSdeadtage anyons by reason of the amdunt of their contribution
or their decision not to contribute.’

(5} Any written sclicitatiorn for a contributicn to a
political Action Commitfbee must cop;aﬂn statereﬂts which comply
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with the reguirements of Paragraphs (2) and (3} of this
subsection, and I a guidelige is suggested, statements which
comply with the reguirements oF Da*agvaoh (4) of this subsection.

(6) Subject to the zhove regulaticng, 2 corporation may,

in making sclicitaticons aimed solely at its restricted group Forf

cont rlbulenS to its Po_;tlcaT Action uOTﬂituee, utilize =a

vavroll deduction plan, cneckoLw,5jstem Eeka) o;her plan which .

deducts contributions frow dlv depd or payro checks of its
restrigctad group. : ’

(7 Accidental _or _inadvertent solicitation. -

Azcidental or  inadvertent scolicitation by a corporation, of
pDersons bevond those whom 1t is permizfed to s8olicis, will not be
deemad a viclation: Provzded That such corporation has used its
hest efforts Lo comply with the limications regardlnc the persons
it may solicit. and that the method of solicitaticon is corrected
forthwith after the discovery of such srronecus scolicitation.

3.5. Use of corporate facilities by other persons.

(a) A coxporation mayv, at its discreticn, allow use o its
property, real ox persqgal facilitiss or eqguipment beyond such
uses as described in Sectlon 3.4 above, in ceonnéction with any
political activity by any perscon. Dowever, the cost of any such
use ot corpovate property, real or personal, facilities or

eguipment under this Section 3.3 of these rules must be
reimbursed to the corporaticn w1ph_n a commercially reasonable
time, at normzal and usual commerc:i al refital rates; except that

(b} Stockholders (as defined, in Section 5 cf these rules)
of the corporation and any employees of the corporation making
use cf corporate vroperty, real Or personal, facilities and
equipment under this Section 3.5.0f these rules must reimburse
2ll costs in excess of thoses that would arise from "Occasional,
Isclated or-Incidental" use. As to such occasional, isolated or
incidental use, reimbursement will be rdgquired only to the extent
that the overhead or ¢perating costs of the corporation are
increased. As used hers, "Occasional, Isolated or Incidental
Use" generally means: o - .- -

(1) Whnen use by corporate employvees during working hours,
an amouns of activiiy during any particular work pe“iﬁd wnich
doas not prevent the smplovee from comolethg the normal amount
of work which that emmloyves asualLy carries out durlno suC h work
period; or

{27 When used by coxporate stockholders other than
emplovees during tthe worklpg perﬂod such use dges not interfere
with the corporation in carrying ~“out its normal activities;
and/or T - - — -




(3) Any such activity which does not exceed one (1) hour
per weaex ar four (4) hours per month, regardless.of whether the
achivity i1s undertaken durlng or after normal wor<lng hours,
shall be considered an occasicnal, isclated or incidental use.

§1l46-1~4. Powers And Dutieg Of Political Action Committees
Created By Corporatiocns.

4.1, 211 Political Action Committees must file notice of

their existence with the offian of thw_ C_”_c—u_i, fSeate

apprxopriate election officer, as défined in seéection 6.8 kelow,
ettt sene {20 daers uf‘tumiﬂg inte—seIng prior to the tlme

which thev began collecting monies.,

4.1.1. INo such committee may ke formed within twentv-=ight
(28) cavs of anyv election in which the committee will be active.
{3ee Section 5 of these rules).

4.2. Solicitation and acceptance of contributions.

{a) A Political Action Committee may solicit contributions
and wvolunteer. personal services solely f£rom the restricted
group({s) of the corporation(s) which establl beq such Peolitical

Action Commidttes. . I -

(b) ALl solicitations by Political Action Committees shall
conform in method and manner Lo the provisions of Subsectidn 3.4
(). above. ' ]

{c) & Political Actiocon Committee is speciiically prohibited
from receiving any direct or WndlrecL payment, distribution,
discount, loan, advance, dap051g, gift of money or any Services
or anything of wvalue from. aidy person other than the
corporation{s) which estaplished such Political Actilon Committee
or the restricted groupn(s) of such establishing corporation(s).

(d) No Political Action Committee shgll hold or sponsor any
le, dance, banguet or similar fund-raising event directed to

raft
persons other than the- restricted group{s).
4.3. Contributions and expenditure by Political Action
Committes, -
(2} No Poliitical 2ction Committes sghall directly or

irdirectly make any contribution in excess of the value of one
thousanc dellars ($1,000) in connection with anv campaigh for
nomination or election fo or on” behslf of any local or state
cffice or in connection with or on behalf of any committee or
other organization or person engaged in fUrthering, advancing or
advocating the nomination or election of any candidate for any
such office. For purposes cf applying this one thousand dollar
(1,000 limitaticn, all Political Action Committees established,
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maintained or controlled by the same corporation(s), including
their respective parents, subsicdiaries, branches, divisions,
departments _or local units, are aggregated into one (1) Pelitical
Acticn Committee. This one thousand dollar (S$1, ODO) limitation
applies separate ly to contributions made in connection with the
pV1marw election : o*'nomlﬂaulon.ofeacapdldate, and contributions
mads In connectior wWith the elect ion which determines fhe
cfficeholder. - ' )

(k)  Political Action Committees_ may make unlimited
independent expenditures om public issues. -- Political Action
Committees may make uhlimi;ed;independent expenditures expressly

advocaiting ithe electicn or defeat of  a c¢learly identified

cand:idate: Provided, That such expenditures are made without
cocperation or consultation with, or at the suggesticn OL, any
candidate or any authorized committee or agenl, of such candidate.
If there is such cooperaticon or ¢onsultation or suggesticn, an
in-kind contribution results which then 1s subject to the
contribution limits of Secticon 3.3 (a) immediately above. B

4.1. Adminisiration of Political Action Committees. -—
Political Acticn Committees formed pursuant to these reguTat+ons
may govern themselves, and COﬂLTO' and Xpend funds, in any
manner not in violation of law. - -

§146-1-5.. . Migcellaneous Provisions.

5.1. ©No public utility compan Yy may establish or aid in the
establishment of, or administer or aid in_the aqrﬂnls;ratlon of,
or solicit or .aid in _the solicitdtien of <contributions to, or
expends any Ifunds on Deﬂa*? of an identifiable pclitical party,
or. - identifiable andldaue, TESY . any 'ocalmwo* state cffice.
Howaver, as to any Political Action Committee that confines its
activitcies exclusively o exoepdltures and communications on
public issues,  such Dollb1c§j_ncbwon Coemmittee and any public
utility company with which it is associated shall have all the
cutles, power s:_rights and obligaticns of any other Political
acticn Committee and/or corporation under these regulations.

5.2. Notwithstanding any provision of* these regulations to
the ceontrary, a corporation which customarily makes its meeting
rooms available to clubs, ¢ivic or cormunity organizations, or

other groups may make such facilitles available to a candjidate,
or a political party commitiee ox Dol;t'cal'commitfee, if the
meeting rooms are made avallable oL & nonpa?ulsa: DaSlS and on
the same terms given to other groups using the meet ing rooms.

5.3, All persons are pr chibited frOT kﬁow*ng?y accepting or
recalving dfy contribution, Dayment Gistribution, lcan, advance,

deposit, gift of money or services or anyvthing of _value"
pronibited by these regulations.




5.4, UNothing in these regulations limits in any mannser the
reporting obligations @ of gorporations or Political Action
Conmittess or.anv other parson erer Westh Virginia Code sesction
five, article eight, chapter three.

§146-1-6. Definitions Of Terms As Used In These Regulations.

6.1. ‘Corporation” means any entity legally incerporated,
whether under the laws of West Virginia or any other state or any
foreign country. : ) '

£.2. ‘"Person'" means any individual, partnership, committes,
association, corporation and any other organization or group of
persons. , J—— )

£.3. "Restricted Group' means stockholders and their
families, and éxecutive and, administrative pe*so mel and thsir
famﬂLwes, cf & corpeoration, or when,appllbable, the members of an
ﬂcormo*ated.aSSOC1atlop or organization or group of persons, and
the =stockholders and their families, and executive and
acministrative personnel and their families, o©of such members.

£.4. "Stockholder"® means a person who has & vested keneficial
interest in stock, has the Dower to direct how that stock shall
be wvored (if it 1s woting stock), and has the right to receilwve
dividends. _ | o -

.5, "Exacutive . or Administrative PersonneT“ means
individuzls edpnloved by a corooraulon who are paid on a salary
rather than hcourly basis and who have pollcymaklng, maragerial,
professional or superviscry reSD01s “bilities.

(a) This definition includes:

(1) The individuals who run the corporation’s b siness
such as officers, other executives and plant, divisicon and
section managers; and

{2) Individuals following the recognized professions,
such as lawyers and engineers. T

(b) This cefinitidn does not include:

(1) Professioneals who are represented by a labor
organlzation;:

(2) Salaried Iforemen and other salaried lower-level
supervisors having direct supervision over hourly employees;

{3) Former ox retired personnel who are not stockholders;
or - -




{4) Individuals who may be paid by the corporation, such
as consultants, but wno are not employees, within the meaning of
26 CFR 31.3401(c)~1 o©of the corporation for the purpose of
income withholding tax on emglovee wages under Internal Revenue
Code of 1834, §3402. .

{¢) Individuals on commission may be considered executive.
or . administrative personnel if they Thave policymaking,
managerial, professional or supervisory responsibility and if the
individuals are . amployses witﬁiﬂf the meaning o¢f 26 TCFR
31.3402{z) -1 aof the corporaticn for the purpose of Incdome
withholding tax or employvee waces der-tne Internal Revenus Code
of 18354, §3402.

(d) The Fair Lakor Standards &ct, 2% U.S.C. 201, et seq.
and the regulations issued pursuant to that Act, 2% CFR 341, may
serve as a guideline in determining whether Iindividuals have
policymaking, managerial, professiconal or | supervisorv
responsibilitises. o _ 3 - o

£.6. "Families" means spauses and unemancipated children.

§.7. "Political Action Committee" means an organization that
comas into.existence by gpecific written authorization of the
Board of Directors, or equlvaWept'goxernl g body, of cone (1) or
more COVpo*atioq(s, the purpose of which is to solicit fuands for,
and make expenditures and contributions on behalfi of, public
issues or ©political cancidates and thewr agénts, political
committees or political party conmiittess. '

5.8, "Flecticn Qfficer" means the officer gr official who
receives fthe pre-candidacy £iling made by individuals rumning for
public office, and incliudes the Secretary of State, the circuit
zlexrk, the county clerk, and the municival clerk or recorder, as
set forth in Wesi Vircinia Code §3-1B-1 ef sec.




