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EXECUTIVE SUMMARY
WEST VIRGINIA BOARD OF EDUCAITON
Policy Number and Title: Policy 8210
Emergency Purchasing Procedures

PUBLIC COMMENT PERIOD ENDING: April 15, 2003

BACKGROUND:

Confusion has existed in the past as to the procedures that were to be followed in
situations where the Governor has declared an emergency and suspended normal
purchasing procedures. To resolve this situation, the Department of Administration
developed and issued purchasing procedures on January 13, 2003, which are to be
implemented immediately by all public organizations in declared emergency situations.

PURPOSE:

Policy 8210 is a new policy developed to establish the procedures to be followed in the
purchasing of goods and services obtained during an emergency situation by the West
Virginia Board of Education, the West Virginia Department of Education, the Office of
Education Performance Audits and the West Virginia Schools for the Deaf and the
Blind. The policy incorporates the emergency procedures developed by the West
Virginia Department of Administration in declared emergency situations.

A separate comprehensive policy is being developed for county boards of education,
regional education service agencies, and multi-county vocational centers that
established the minimum procedures and requirements to be followed in the purchase
of all commodities and services used in their operations, and that policy will also
incorporate the procedures developed by the Department of Administration for declared
emergency situations. That policy will be completed and ready for review within the
next 30 days.
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TITLE 126
LEGISLATIVE RULE GFFICE
BOARD OF EDUCATION %ECRETAE%’TO\#F;%%A
SERIES 203

Emergency Purchasing Procedures (8210)

§126-203-1. General.

1.1. Purpose. - The purpose of this policy is to establish the procedures to be
followed by the West Virginia Board of Education, hereinafter referred to as the WVBE, the
Waest Virginia Department of Education, hereinafter referred to as the WVDE; the Office of
Education Performance Audits, hereinafter referred to as the OEPA; and the West Virginia
Schools for the Deaf and the Blind, hereinafter referred to as the WVSDB, in the
purchasing of goods and services obtained during an emergency situation, whether
declared by the Governor or of a local nature. This policy incorporates the emergency
procedures developed by the West Virginia Department of Administration to be
implemented by all public organizations in declared emergency situations.

1.2. Authority. - West Virginia Constitution, Article Xli, §2 and W.Va. Code
§§5-22-1, 6B-1-1 et seq., 15-5-6(g), 18-2-5, 61-5A-6, and 61-10-15.

1.3. Filing Date. -

1.4. Effective Date. -

1.5. Repeal of Former Rule. - None. This a new rule/policy.
§126-203-2. Applicability.

2.1. This policy applies to the WVBE, the WVDE, the OEPA and the WVSDB.
§126-203-3. Definitibns.

3.1. Bid — A competitive offer made by a seller.

3.2. Bidding — The process of soliciting the price and other considerations for goods
and services from qualified vendors in a fair and equitable manner. The solicitation of
prices from more than one vendor constitutes competitive bidding. Bids include those

solicited in an informal manner by telephone, facsimile, internet or mail, or through a formal
sealed bid process.
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3.3. Chief Executive Officer — The executive who is highest in rank and authority,
which, for the purpose of this policy, includes the president of the WVBE, the state
superintendent of schools, the director of the OEPA, and the superintendent of the
WVSDB.

3.4. Competitive Bids — The process of soliciting the price and other considerations
for goods and services from more than one qualified vendor in a fair and equitable manner.

3.5. Declared Emergency — An unexpected situation or sudden occurrence of a
serious and urgent nature that has been declared an emergency by the Governor of the
State of West Virginia.

3.6. Emergency ~ An unexpected situation or sudden occurrence of a serious and
urgent nature that demands immediate action. These situations can arise from acts of
nature, conditions that are detrimental to the health, safety, or welfare of students, or other
unforeseen events that threaten the termination of essential services, including delays in
the transportation of indispensable goods and materials. Situations created by improper
planning or negligence are not to be considered an emergency.

3.7. Governing Body — An organized group, whose members are either elected or
appointed, that is charged with the control and administration of policy in an organization,
business, or institution.

3.8. Related Party — Means a party, whether an individual, corporation, partnership,
association, limited liability company or any other form of business association or other
entity whatsoever related to any vendor by blood, marriage, ownership or contract through
which the party has a relationship of ownership, or other interest with the vendor, so that
the party will actually or by effect receive or control a portion of the benefit, profit or other
consideration from performance of a vendor contract.

3.9. Solicitation — The submission of a written, electronic, or oral request to obtain
bids or proposals for the purchase of commodities or services.

3.10. Specifications — A detailed description of the commaodity or service for which a
request for information, quotation or proposal is being solicited.

3.11. State Agency — For the purpose of this policy, state agency means the
WVBE, the WVDE, the OEPA, and the WVSDB.

3.12. Vendor — An individual, partnership or business authorized to conduct
business in the State of West Virginia that is able to furnish the desired commodity or
service. :
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§126-203-4. Administration.

4.1. Each state agency is responsible for adhering to the requirements included in
this policy for the purchasing, receiving, safeguarding and disposal of commodities and
services used in its operations.

§126-203-5. Authority.

5.1. The governing body of each state agency is responsible for the purchasing,
receiving, safeguarding, and disposal of all goods and services obtained for use by the
state agency. This authority may be delegated to the chief executive officer, to a designee,
or to the purchasing director of the agency.

§126-203-6. Purchasing Procedures.
6.1. General.

6.1.1. All procurement transactions will be conducted in a manner providing
full and open competition, consistent with the ethical standards specified in state and
federal statutes.

6.1.2. Procedures for the review of all proposed procurements must be
established to ensure that only necessary items are purchased.

6.1.3. If written specifications are required, they must be written in such a
manner as to maximize and encourage competition.

6.1.4. No board member, officer or employee shall participate in the
selection, award, or administration of a contract or purchase order with a related party, or
where a conflict of interest, real or apparent, exists.

6.1.5. No board member, officer, or employee shall solicit or accept
gratuities, favors, or anything of monetary value from contractors, vendors, or parties to
any awards, agreements, or contracts.

6.1.6. Awards will be made only to responsible contractors possessing the
ability to perform successfully under the terms and conditions of the proposed
procurement. Consideration will be given to such matters as contractor integrity,
compliance with public policy, record of past performance, and financial and technical

resources.
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6.2. Declared Emergencies:

6.2.1. The Govemor of the State of West Virginia has the inherent
constitutional authority to declare an emergency situation. In the event the Governor
declares such an emergency, the Governor has the authority to suspend certain laws, rules
and/or regulations relating to the acquisition of commodities and service by public
organizations pursuant to W.Va. Code § 15-5-6(qg).

6.2.2. ltis of the highest importance that state government responds quickly
and effectively to safeguard the public safety and welfare during states of emergency. Yet,
even under those circumstances, the acquisitions of commodities and services must be
effectuated in a fair and accountable manner.

6.2.3. Accordingly, should the Governor suspend said laws, rules and/or
regulations, the following procedures shall apply:

a. The employees or representative of the state agencies covered by
this policy shall exercise sound judgment and discretion when acquiring commodities and
services related to the emergency.

b. The employees or representatives of the state agencies shall
operate with highest ideals of honor and integrity and strive to avoid the appearance of
perceived impropriety.

¢. No person shall corruptly combine, collude, or conspire with one or
more persons to lessen competition, cause a higher price to be paid or cause one vendor
to be unjustifiably preferred over one or more other prospective vendors.

d. No person shall solicit or receive anything of value, directly or
indirectly, now or in the future, from any vendor or person supplying commodities or
services in relation to the emergency.

e. The state agency shall be responsible for developing specifications
for commodities and services that do not favor a particular brand or vendor.

f. Any contract and/or purchase order in excess of $100,000 shall be
reviewed, approved and signed by the chief executive officer of the state agency.
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g. The acquisition of commodities and services not on a state-wide
contract that is estimated to cost in excess of $1,000 but less than $5,000 shall at all times
be based on three competitive bids. Bids may be verbal but shall be summarized and
documented and include the date of purchase, vendor, dollar amount, commodity or
service description, quantity, number of bids obtained and whether the award was made to
the low bidder.

h. The acquisition of commodities and services not on state-wide
contract that is estimated to cost in excess of $5,000 shall be based on three written bids
which shall be documented and include the date of purchase, vendor, dollar amount,
commodity or service description, quantity, number of bids obtained and whether the award
was made to the low bidder.

i. If, in the opinion of the state agency, using sound judgment and
discretion, time does not permit written bids to be received, verbal bids shall be obtained
and documented, with written bids received within five working days of the request.

j. If, in the opinion of the state agency, using sound judgment and
discretion, time does not permit verbal bids to be received, the public organization must
secure written approval from the chief executive officer of the state agency to secure
necessary services and supplies without bids for only that period of time absolutely
necessary to abate the emergency.

k. All purchase order and/or contract awards shall be made to the
lowest, responsible bidder meeting specifications.

I. Should the award not be made to the lowest priced bidder, a written
justification shall be placed on file with the bids that documents the reason the low price
was rejected. This justification must be signed by the chief executive officer of the state
agency.

m. The state agency shall document each expenditure and include
specifications, bids, no-bids, award justifications and any other relevant data.

n. The documentation for each expenditure shall be complete and
shall be kept in an orderly manner that will enable any interested party to understand the
specifics of the expenditure.
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0. A complete written record of all expenditures relating to the
emergency shall be submitted to the Governor within 30 days of the expiration of the
declaration of the emergency.

p. The written record shall include a summary sheet that details all
acquisitions for the emergency and lists date of purchase, vendor, dollar amount,
commodity or service description, quantity, number of bids obtained and whether the award
was made to the low bidder.

q. The Governor reserves the right to remove the spending authority
at any time during the emergency and appoint a person or organization to manage the
emergency expenditures and/or transfer that authority to another organization.

r. All emergency expenditures are subject to complete review and/or
thorough audit as requested by the Governor.

s. The Govemnor has reserved the right to amend, alter, or cancel the
preceding procedures as necessary through written amendments, alterations or
cancellations with justification and documentation of specific situations and reasons.

6.3. Local Emergencies — Each agency shall establish the procedures to be
foliowed in the case of emergencies at the local level that have not been declared
emergencies by the Governor.

6.3.1. The chief executive officer, purchasing director or appointed designee
shall issue prior written approval for purchases in an emergency situation. These
situations can arise from acts of nature, conditions that are detrimental to the health,
safety, or welfare of employees or students, or other unforeseen events that threaten the
termination of essential services. These can include unforeseen delays by contractors or
delays in the transportation of indispensable goods and materials. Emergency purchases
are not to be used for hardships created by neglect, poor planning, or lack of organization.

6.3.2. Competitive bids must be obtained whenever possible. If, in the
opinion of the state agency, using sound judgment and discretion, time does not permit
verbal bids to be received, the state agency must secure written approval from the chief
executive officer of the agency to secure necessary services and supplies without bids for
only that period of time absolutely necessary to abate the emergency.
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§128-203-7. Violations.

7.1. Any person who authorizes or approves a purchase or contract in violation of
W.Va. Code, this policy or any procedure adopted by the state agency is personally liable
for the cost of the purchase or contract. Purchases and contracts violating the W.Va. Code
and/or this rule are void and of no effect.

7.2. The chief executive officer has the authority to suspend from bidding up to one
year any vendor violating the W.Va. Code, this policy or any local policy or procedure
adopted by the state agency.

7.3. Any person receiving anything of value from a known interested party in
awarding a purchase order is subject to the provisions of W.Va. Code §§5A-3-28, 29, 30
and 31, 61-5A-6 and 61-10-15, and all rulings of the Ethics Commission, unless
determined otherwise by a court of competent jurisdiction or the Ethics Commission.

§128-203-8. Severability.
8.1. If any part of this-policy is declared unconstitutional or invalid by a court of

competent jurisdiction, such decision shall not affect the validity of the remaining provisions
of this policy, or the policy in its entirety.
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Policy 8210: Emergency Purchasing Procedures
Comment Response Form

Please use this form when commenting on proposed Policy 8210. You may attach additional sheets if necessary.

Individual/Organization: Title:

Street Address:

County/State/Zip:

Comments/Suggestions

§126-203-1. General.

§126-203-2. Applicability.

§126-203-3. Definitions.

§126-203-4. Administration.

§126-203-5. Authority.

§126-203-6. Purchasing Procedures.

§126-203-7. Violations.

§126-203-8. Severability,

Return comments by April 15, 2003 to:

Joseph Panetta
Executive Director
Office of School Finance
West Virginia Department of Education
Building 6, Room 215
1900 Kanawha Boulevard, East
Charleston, WV 25305-9969

E-mail: jpanetta@access. k12.wv.us
FAX: (304) 558-8867




