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. EXECUTIVE SUMMARY

Proposed Revisions to Policy 5203:  Rules of
Procedure for Certification Appeals Board

Purpose

Policy 5203 identifies the procedures f£or the nine-member Certification
Appeals Beoard whnich hears appeals from individuals who have been denied
wWest Virginia professicnal certificaticn.

Background

The Certification Appeals Beard was created in July 1988 to hear appeals
on certification denials. For the most part, the Beoard's review and
decisions are based on West Virginia Board of Education regulations and/or
State Code provisions, The Certification Appeals Board may, however,
render a decision based on extenuating circumstances if current State
Board policy 1s Judged detrimental to the quality of the professiocnal
perscnnel employed in West Virginia public schools. By a State Board
amendment adopted at its April 1991 meeting, the decision of the Appeals
Board may be reviewed by the State Superintendent of Scheols who may
sustain or overturn the Board's action.

Proposed Revisions

The proposed revisicons in Policy 5203 are editorial in nature. They
either provide minor language changes. e.¢. Board of Regents to Board of
Directors or Trustees, or transfer narrative related to the Certificaticon
Appeals Board from Policy 5202, Minimum Reguirements for the Licensure of
Educational Personnel to Policy 3203.

Impact of Change

Instructicn
None
Leadership
None
‘Financial
Nene

Staff Development

None




Administrative
The proposed consolidation of narrative related to the appeals process

into one policy rather than distributed between Policy %202 and Policy
5203, should facilitate referral to the appeals procedures.

HK:rk:2819g9/HK21




TITLE 126
LEGISEATIVERUEE
WEST VIRGINIA BOARD OF EDUCATION
CHAPTER 18A-3
SERIES 153
POLICY 5203

Title: Rules of Preocasdure for Certification Appeals Board
{(Policy 5203) ' '

Section 1. Baekground General

Seetion-2-

1.1 Purpose - The purpose of the Certification Appeals Board 1is &to
provide an appeals process for individuals related to interpretations
of certification regulations in order to allow an objective review of
izsues and decisions.

1.2 Authority - West Virginia Code 134-3-2 grants authority ko the State
Superintendent of Schoois "to issue certificates valid in the publie
schools of the State in accordance with standards and requirements
approved by the State Board of Education”. This policy outlines the
appeal process for persons who have been denied certification.

1.3 Filing Date -

1.4 Effective Date -

1.5 Repeal of Former Rule -

Section 3. 2. Jurisdiction

2.1 The Certification Appeals Board obtains jurisdietion to hear an
appeal - from an individual to whom eestification-of
licensure has been denied, upon referral pupsusnt—to-Wesk
¥ieginta-Boand-of-Educebtion-Relliey-5262 from the Sstate
§ superintendent of & schools. The Appeals Board does not
have jurisdiction to review certificate revocations ordered by the
5 state § superintendent of schools.

[\N]
~

Zf—— -+ . The Certification Appeals Board may determines that
extenuating circumstances exist and agree that current state board of
education pelicy i3 detrimental %o the quality of the professional
personnel employed in West Virginia public schools, 4&--mey and
base its decision on factors cutside the current regulations. In
such cases, the Certification Appeals Board must notify, in writing,
the Council on Professiconal Education of its decision and the
rationale for such decision. These decisions shall not be

eonsidered changes-im current operating procedure and

regulations until such time as they are officially adopted by the
West-¥isginta state B poard of B education.
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Section 3.  Appeal Preocess for Individuals

3.1

An individual who has been denied licensure by the West Virginia

Department of Educaticn or a recommendation for licensure by the
desipnated recommending wparty may appeal in writing to the state
superintendent of schools within thirty (30) days of the written
notice for any of the following reasons:

2. Acceptance of professional experience in iieu of the
professional education performance agsegsment.

Appropriateness of work experiencs when it is designated as a
prerequisite for a specific specialization or license,

¢. Decisions on equivalency of out—-of-state programs to West
Virsginia standards, and

Decision based on state board of education veolicies related to
the preparation and certification of educational personnel.

An individusl whose ovinion differs with the college's credentizl

evaluation regarding the number of required program hours and/or
competency assessment may  a2opeal in  writing to  the college's
established avcpeals panel. Tf the individual is not satisfied wikh
the apveals panel's findings, he/she may appeal +o the state
superintendent of schools within thirtvy (30) davs of the written
decision.

Section 4. Definitions

4.1

"Appeal™ shall mean a written request to the § state S
superintendent of § schools submitted by an individual for: a}
a2 review of e=mpemeews a contested credential evaluation or
interpretation of regulations in seguived courses or credit
hour s requirements or b) a review of the competency assessment
by a college 4 o _ _c¢) a2 review of a3 perceived erroneous
spansaepipt analysis cf credentials ot interpretation of
regulations by the West Virginia Department of Educationi-e®
leading to a denial of ceptifieatiom-e® licensure to £easeh
serve in the public schools of West Virginia, gr d) the issuance of
a lower level credential license salieging that
aepkifieation—or Lhan expectad by the applicant. sheuld
be-granted-based-upon-ecpproppiate-prefessional-oxperionce-ia
lieu-of-the~professional-education-performance—assessmenty
peepeguisite-toaching-experieneos-andy—egquivaleney-to-Wast
Yigginia-Standevds—Ffor-iadividuais-Efrom-out-of.stake—and-or
those-seeking-addibional-cndonsements-

4.2 "Appeals Board"™ shall mean the Certification Appeals Board.

4.3 "Day"” shall mean a calendar day.
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4.4 THearing™ shall mean thet part of a session devoted to the taking of
evidence or presentation of argument during the Appeal Board's
adjudicatieon of an appeal.

4 "License" shall mearn the term used to collectively recognize any or
ail of the documents issued by the 8§ gtate § superintendent
of & schools under the state law and regulations of the Wess
¥ipginte-~B state  boerd of E education which empowerz an
individual to perform designated services within the public scheols.

"Responding Party" means the West Virginia Department of Educaticn or
an I institution of H higher E education whose

transeript analysis, o2 credential evaluation, or interpretation
of state board of education regulations is contested by the appellant.

=
[s 3}

4.7 "Review of the record" shall mean the process of adjudicating an
appeal on the basis of the request for review, the response of the
responding party, ard any other documentation submitted by the
parties, without resort to a hearing, and entry of a written decision
based upon the law, regulations and record, as a whole.

4.8 "Session" shall mean a formal meeting of the Appeals Board for the
purpose of adjudicating one or more appeals by hearing or by review
of the record, or for the purpose of conducting other business
related to the mission of the Appeals Board.

4.9 "State Board pof Fducation" shall mean the West Virginia Board of

Education.

Section 5. Bligibiiky Certification Appeals Board Membership and
Eliginhility Criteria

5.1 Members of the Certification Appeals 3card shall include: _ the
president and president-elect of the West Virginia Council on
Professional Educationy; one (1) college <certification officer
appointed by the West Virginia Board of Regemts, Trustees or
Directors; one (1) county personnel/certification officer appointed
by the West~~—YVirgiais state = board of z education
v;. and five (3) teachers. The five (35) ‘teachers shall be
randomly selected by- compuber from the elected staff development
council membership.of--caeb-—asunsfr——% Three (3) teachers shall
te represent general education [one (1) from each programmatic
level] and one (1) each from special education and vocational
education.

3.2 The president and president-elect of the West Virginia Council on
Professional Education are ex-officio members of the Appeals Board.

A college certification officer must be presently serving as
certification officer of a publie college or university in West
Virginia and be duly appointed by the West Virginia BRoard of
Regents- Directors or Trustees.

Lh
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A county perscnnel/certification officer must be presently serving as
the personnel officer or certification officer of a county board of
education in West Virginia and be duly appointed by the 8

state B board of educaticn.

A Each teacher representative must be--a---person—--wh0 pPOSsess
es a valid professional teaching, service or vocational
certificate, and be duly elected to the staff development council of
hig/her respective county.

6. Terms of Members

The president and president-elect of the West Virginia Council of
Professional Education, who serve as ex-officic members of the Appeals
Board ex—effie¥s+ shall continue as Apveals Board members for
se a5 long as they hold their respective offices on the West
Virginia Council on Professional Education.

Membersnip on the Appeals Board for the appointed members shall be for
a three-year term +--Providedr-howeverr-that-during-the
tpansitbional-periedy-~the-sevea-{7}+-appeinted-members-shati-be
appeintad-for~staggered-terms-in-which-Ewo~{23-members—shail-be
appointed-for-one-year-tePms~expining-Iune-305-1589:—twa~£{23
members-shall-be-appeinted-for-two-yeap-torms—expiring—June~30y

19585 -and—-three-£3}-members—shati-be-appointed-for-three~-year

terms—— e¥piring-— Fune - -3 ;- -1581-~-Therpeaftery— ~caeh —appointee The
term shall commence &~ fuld- -three-yesr —-berm--Yegiraiap-~on July 1T
9f -~ the—- then—eurrent——-year and continue —ing until June 3¢  of
the third (3rd) year theresafter.

Should any member of the Appeals Board die, resign or otherwise become
ineligible to complete her/his term, the agency responsible for
appointment of said member shall apwsiat appoint a replacement
member with appropriate qualifications +to replace =epresert the
area or programmatic level of the member whose seat has been vacated
for the remainder of the unexpired term ¢f said member.

7. Election of Chairperson

At &&s the initial meetingr-end-at-the-£irst-meeting-of

each scheool year, thereeftepy the members of the Appeals Board

shall elect a chairperson from among themselves who shall serve for a
term of one year.s-beginping-—Fuly-L5-1388%;-and The chairperson's

term will expire ¥ag gn June 30+-%1885; of that schopl vear.
ar—until-the-nrew-chair-is—sleeted-at-she-nexe-ceheduled-meekinpg-

The chairperson may be reelected to a second coasecutive term, but
he/she is not eligible to serve as chairperson for a third consecutive
ternm.

-4 =
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If the chairperson is unable to attend a session, or is ineligible %o
participate in the adjudication of an appeal 1involving his/her
employer, the Appeals Board shall elect a temporary chairperson to
preside over the session, hearing or review, as the case may be, in
the absence of the regularly elected chairperson.

8. Quorum .

A majority of--the- -members of the Appeals Board members eligible
to participate must be present in order to convene a session of the
Appeals Board or to take any official action. Neormally, at least
five (5) members must be present %to constlitute a quorum. However, if
a member is ineligible to participate in an appeal because she/he is
2 party, that member's seat shall not be counted among the number of
members eligible to participate, and shall not Dbe considered in the
caleulation of a guorum. Vacant seats shall not be considered in the
caleulation of a quorum.

9. Meetings

The Appeals Board shall meet in July or August of each school year to
conduct business relating to its governance and to receive an
orientation about legal procedures.

The Appeals Beoard shall meet in session every three months to conduct
a review of the appeals referred fo it by the S state 8
superintendent of & scheels, and to conduct such other business
as may be necessary for governance of the Appeals Board. The Appeals
Board need not meet if no appeals are pending.

The Appeals Board may meet more frequently if reasonably necessary,
upon the consent of a2 majority of the members, in order to adjudicate
appeals by review of the record or to conducht hearings.

Section 10. Referral of Appeals and Acknowledgment

1¢.1 Onece an appeal is filed with the & state 5§ superintendent

of & gchools, it shall be referred io-——fhe—-Appeals——Joerd Dby
written notification to the elected chairperson of the Appeals Roard.

10.2 An acknowledgment letier shall be sant by the state superintendent of

schools at his/her designee to the appellant informing the individual
that the appeal is being referred to the Appeals Board,

Section 11. Processing of Appeals

11.1 When an appesal is filed by an individual, £rem-ithe-transeript

anatysis—of-the-Department-of-Edueeations the 5 state §

superintendent of schools shall send a letter of notification to the
responding party Gesgifieation——Ynit and shati-~-~—-foarward a
copy of the appeal, and eamy all attachments provided by the
appellant. The Depezément responding partv may file a written

-5 -
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response with the § state § superintendent of schools within
seventesn—£17> twenty (20) days after-receipi~of from the

date the notlce of the apreal was sent £o the resvonding party. A
copy of the response from the respoding party shall be forwarded to

the sppellant.

11.2 & The appellant may maeke file a written reply to said
the response of the respending party, and within ten (10) days
aftees-reeeipb-of of the date of the response. The appellant’'s
response ewiginer shall go to fthe Appeals Board via the state
superintendent of schoolss and a copy shall be feomwarded
sent to the responding party.

11.3 After receipt of the appeal and anvy responding partv documents, the
chairperson shall set the appeal on the docket of cases scheduled for
review o£f- Hhe- -meesosd at the next gquarterly session, except that
appeals received within the thirty (30) days preceding a session of
the Appeals Bcard shall be set on the docket o¢f the next session
thereafter. A letter shall be sent to the appellant informing him/her
of the docket date for the review of the reccrd in his/her appeal.

11.4 Notice of the session for review of the record or hearing of the
appeal will be sent to each Appeals Board member at the earliest
practicable date, including the date, time and place, and az list of
the appeals to be considered. If the appeal is scheduled for hearing,
notice shall be sent to the appellant advising her/him of the date,
time and place of the hearing and the rights set out in Section 13 of
these rules. If scheduled Sor review, appellant will be notified of
the review date. ard-estimated-decision~due-date~

11.5 Any membez——of-—-the Appeals Board member who 1s involved in
ease appeal as an appellant or as an employee of =& &t
responding party eg--dmstitabdiea  may not participate in ot
consideration or adjudication of the case. as-a-membez-af-the
Appeazs-Beeard~

5o
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Section 12. Review of the Record

12.1 All appeals shall be first considered for adjudication by review of
the record by the Appeals Board, and upon proper notice, the Appeals
Board will convene to consider the appeal upon the administrative
record furnished by the appellant and the responding party.

12.2 At the review session, the Appeals Beoard may determine that it 1is
necessary to take evidence from witnesses, 1in addition te the
evidence already contained in the record. In that event, the appeal
will be rescheduled for nearing on the next available daze, and notice
thereof shall be given to the appellant and the responding party.
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12.3 After reviewing the record, state law and & gtate B board
gf education regulations, the Appeals Board shall decide the appeal
by voting on whether te: grant the appeal and reverse the decizion
of the responding party or upheld the decision of the responding
party. To reverse tie decision of a respending party, at least a
majority of the members of the Appeals Board eligible to participate
must vote in favor of the appellant. 1In the case of a tie vote, 2
second vote shall be taken. If the vote is tied a second time, the
proposed motion fails.

12.4 The chairperson of +the Appeals Board shall netify the & state
s superintendent of s schools of the Appeals Board's
decision which shall be made in writing within fourteen (14} days
after the session. The decision shall include findings of fact and
conclusions of law. Copies of the decision shall be sent to the
appellant and the responding party. The original shall rewmain with
the Office of the State Superintendent of Schools.

Section 12. Hearings

13.1 IFf the Appeals Board determines that evidence outside the record is
needed to decide the appeal, notice shall be sent to the parties as
provided in Section 11 of these rules.

13.2 At 2 hesring, the appellant has the right to: be assisted by counsel
or other person of appellant's choosing, but such person may not
represent the appellant or make arguments as the appellant’s
representative; %o receive a copy of all documents submitted ¢to
the Appeals Board; 4o have the hearing recorded, and fo receive
a transcript of the hearing at a reesonable cost which shall, from
time to time, be set by the Appeals Beoard; and, £ present
witnesses and Ea cross—-examine witnesses called by the

responding party.

13.3 At a hearing, the resgsponding party has the right to: be assisted by
counsel or other perscen of respeonding party’s cheeosing, but such
person may not represent the responding party or make arguments as
the responding pariy's representative; %e receive a copy of all
documents submitted to the Appeals Board; and, £9 present
witnesses and £e cross-examine witnesses called by the appellant.

12.4 The Board may take administrative notice of any official, record or
document maintained by any state agency or subdivision thereof, if
authenticated by the custodian thereof, or it may take administrative
notice of any state law or regulation of a state agency.

13.5 At the hearing, the appelilant shall have the right to present his‘her
case first, followed by the responding party. All witnesses and
parties shall take an ocath prior to testifying.

13.6 All hearings shall be closed unless an open hearing is requested by
the appellant.

-7 -
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13.7 The formal rules of ewvidence shall be relaxed, but gross
violations thereof may be restrained by the chairperson of the
Appeals Board or by a person designated by the chairperson to
rule on evidentiary gquestions.

13.8 After the hearing and at the same session, the Appeals Board
shall decide the appeal upon consideration of the administrative
record, the evidence, state law and & gtate 3 board of
education regulations by voting on whether to grant the appeal
and reverse the decision of ithe responding party or to uphold
the decision of the responding party.

-+
w
A ¢

To reverse the decision of a responding party, at least a
majority of the members of +the Appeals Board eligible to
participate must vote in favor of the appellant. 1In the case of
a tie vote, a second vote shall be ftaken. If the vote is tied a
second time, the propcsed motion fails.

13.10 The chairperson of the Appesals Beoard shall notify the S
state § superintendent of § schools of the Appeals
Board's decision, which shall be made in writing within fourteen
{14) days after the hearing. The decision shall include
findings of fact and conclusions of law. Copies of the decision
shall be sgsent to the appeilant and to the responding party. The
original shall remain with the e Office of the State
Superintendent of Schools.

Section 1l4. Burden of Proof

14.1 Ir all reviews or hearings referred to the Appeals Bocard, the
aprellant shall bear the burden of proving that the transeript
analysis or credential evaluation made by the respcndlng party
is erroneous, by a preponderance of the evidence.

Section 15. Liaison

The S state = guperintendent of & schools shall appoint
& liaison within the Department of Education who shall assist the
Appeals Board by providing explanation of existing regulatious,
interpretations and practices of the g state B board of
E education and the § state & superintendent gf schoagls.

Section 16. Appeal To State Superintendent of Schools

Any party not satisfied with the decision of the Certification Appeals
Board may appeal te the § state & superintendent of §

schools, in writing, within sixty (60) days of the Appeals Board's
decision.
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Section 17. Appeal to Xanawha County Cireuit Court

Any party not satisfied with the decision of the § stake 8

superintendent of § gchools may appeal to the Kanawha County Clreuit
Court within £feur —-{4)-~-menths 120 days of the date of the 3
superintendent's decision.

DISCRIMINATION PROHIBITED: As regquired by federal laws and
regulaticns, the West Virginia Department of Education does not
discriminate on the basis of sex, race, color, religion, handicapping
condition,/marital status,/or national origin in employment or 1in its
education programs and activities. Inquiries may be referred toc Dee
Butler, Coordinator/Directer of Elimination of Sex Diserimination Program,
WV Department of Education, Capitol Complex, 1900 Kanawha Boulevard, E.,
B-252, Charleston, WV 25305-0001, Phone: 348-7864; or to Laura Craffey,
Section 504 Coordinator, WV Department of Education, same address as above
except B-321 and Phone: 348-26%6; or to the U.3. Department of Education's
Director of the 0ffice for Civil Rights.

NOTE: State and Federal laws include Title IX, Education Amendments of
19723 Title VI, Civil Rights Act of 1964; Title VII, Civil Rights Act of
1964; Rehabilitation Act of 1973, Section 504; and other State and Federal
Laws and regulations governing students and employees.

1205e:0402/3bt:7-6-88
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RESPONSE FORM

rules of Procedure for Cartificafion Appeals Board
Policy 2203

Direction: Please use this form in commenting on the proposed revisions te
Rules of Procedure For Certification Appeals Board

Individual/Organization

address

Sectieon Comments and Suggesticns

1. General

2. Jurisdiction

3. Appeals Procass
for Individuals

4. Definitions

5. Certificaticn
Appeals Board
Membership and
Eligibility
Criteria

6. Terms of Members
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Comments and Suggestions

Section

7. Blection of
Chairperson

8. Quorum

9. Meetings

10. Referral of Appeals
and Acknowledgment

1l. Processing of
Appeals

12. Review of the
.Record

13. Hearings

14.

Burden of Proof
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Secticn Comments and Suggestions

15. Liaison

16. Appeal to State
Superintendent of
Schools

17. Appeal to Kanawha
County Circuit
Court

General Commernts

Please submit comments by June 3, 1991 to:

Heoward Kardatzke, Director
Cffice <of Professional Education
WV Department of Education
Ca?itol Complex, Reom B337
1900 Kanawha Blvd., E.
Charleston, WV 25305-0001
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