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TITLE 61
LEGISLATIVE RULE
DEPARTMENT OF AGRICULTURE

SERIES 1 ,
ANIMAL DISEASE CONTROL

TITLE: Animal Disease Control R

§61-1-1. General : -

1,1. . Scope - This legisletive rule establishes general
operating rules and procedures in the Animal Health Division and
are established to prevent, suppress, controcl and eradicate
communicable diseases of livestock and poultry.

1.3. Filing Date -
1.4, Effective Date -

1.5. Amendment of Former Rules - This legislative rule
amends WV6ICSR "Animal Disease Control" filed April 23, 1992 and
effective April 27, 1982.

§61-1-2. Definitions

2.1. Accredited Veterinarian means any veterinarian
accredited by APHIS and approved by the Animal Health QOfficial of
the state where the veterinarian is doing business.

2.2. Animal means a bird, fish, reptile, or mammal other than
man.

2.3. APHIS means the Animal and Plant Health Inspection
Service or its successor agency of the United States Department of
Agriculture. oo i}

2.4. Approved E.I.A. and/or Pseudorabies Laboratory means any
United States Department of Agriculture laboratory approved for
conducting an cofficial E.I.A. (Coggins’) test and/or an official
pseudorabies test. - ' - : '

2.5. Bicologicals mean products that are intended for
diagnostic or therapeutic purposes in animals other than man.




2.6, Boar means any male swine used for cr intended to be
used for breeding purposes.

2.7. Brucellosis or Bang’'s Disease is an infectious disease
in bovine animals caused by any member of the Genus Brucella. Any
animal is considered infected with brucellosis if it has a positive
reaction to any APHIS approved test for brucellosis, or 1f any
member of the Genus Brucella has been found in the body or its
secretions or discharges, or 1f it has been treated with a live
culture of Brucella.

2.8, Calves mean bovine animals which have not reached the
usual age of maturity for the partlcular breed. The singular of the
term is calf. o

2.9. Cattle means bison or bovine animals of any age.

2.10. Certified Brucellcsis Free Hexrd means a herd which is
certified as free from brucellesis by the Commissioner and APHIS.

2.11. Cervidae means a deer or elk of any age.

2.12. Commissioner means the Commissioner of the West
Virginia Department of Agriculture or his or her agent. Employees
of the Veterinary Services of APHIS have the authority to act as
agents of the commissioner.

2.13. Communicable disease means all the diseases listed in
WV Code §19-9-1-e and the disease avian influenza.

2.14. Equine means an animal that is a member of the Equinae
genus including horses, ponies, mules, asses and zebras.

2.15. E.I.A. Reactor means an eguine cne year of age or older
who has had two consecutive positive tests for E.I.A. performed in
an approved E.I.A. laboratory and one additional positive test
performed in a United States Department of Agriculture. The animal
may not show clinical signs of the disease.

2.16. E=xposed E.I.A. Animal means any eguine is or has been
stabled or commingling (racetracks excluded) within 200 yards of
any equine that has had a positive E.I.A. (Coggins’) test and may
include an animal which has had the same handler as the equine that
has had the positive E.I.A. (Coggins’) test.

2.17. Farm means one contiguous parcel of land operated as
a unit. “Parcels of land owned by a farmer, but separated by other
farms are considered separate farms.

2.18. Feeder pig means any Aimmature swine used for or
intended to be used exclusively for feeding for slaughter.




2.19. Fur-Bearing animal means mink, weasel, muskrat, beaver,
opossum, skunk, civet cat (commonly called peclecat), otter, red
fox, gray fox, wildcat, bobcat, bkay lynx, raccocon or fisher.

2.20. Indemnity means money paid by the commissioner to the
owner of ‘ani"@nimal found to be a reacteor for a communicable disease
which cannot be cured or controlled by isolation and adeguate or
proper veterinary treatment. The amount of the indemnity will be
the difference between the sale price of the animal and the wvalue
of the animal in the certificate of appraisal.

2.21. MNen-reactor means an animal showing a negative reaction
noted by a specific titer to a test.

2,22, _Qfficial Health Certificate means an official form
issued by an accredited veterinarian in the state of origin and
approved by the Animal Health Official of the state of origin
listing all animals (with an accurate description or other
identification) covered by the certificate that have been examined
by the persen issuing the form, stating the nature of the
examination and the findings of the health of the animals covered
by the certificate. In addition, the cfficial health certificate
shall contain the names and address of the consignor and the
consignee. of the animals, the vaccinations that the animals may
have received and the dates that the vaccinations occurred. The
cfficial health certificate is wveid thirty (30) days after
issuance. ,

2.23. Official Pseudorables Serologic Test is an official
pseuderabies test conducted on swine serum to detect the presence
or absence of pseudorabies antlbodies.

2.24. Official Pseudorabies Test 1is any test for the
diagnosis of pseudorabies approved by the United States Department
cf Agriculture and conducted in an approved laboratory.

2.25., Person means any individual, partnership, association,
fiduciary, £firm, company, corporation or any organized group of
persons whether incorporated or not. The term extends to the
agents, servants, cfficers and employees of the person.

2.26. Pseudorabies or Aujesky’s disease (mad itch) is an
infectious and cocntagious disease of swine and certain other warm-
blooded animals. T

2.27. Reactor means any animal that responds to a test for a
particular disease showing a positive titer above that which is
considered a negative or suspect reaction for a particular disease.

2.28. Sow means any female swine used for or intended to be
used for breeding purpcses.




2.29, Stocker Cattle means sexually intact cattle not
consigned to slaughter. -

2.30. Suspect means an animal that shows a titer to a
particular test that makes it uncertain whether the animal has been
exposed or.-has the particular disease,.

2.31. Test means an examination made to determine the
presence or absence of antibedies tc & disease or an incriminating
reaction to an antigen or other activities to determine whether or
not an animal has a particular disease.

2.32.. Tuberculosis means an infectious disease caused by
Mycobacterium bovis, commonly known as the tubercle bacillus.

2.33. Vaccine means any biclegical that is a preparation of
live, modified-live or killed infectiocus agents or a preparaticn of
tissue that is administered to produce or artificially increase
immunity to a particular disease.

2.34. Vaccination means the inocculation of an animal with a
vaccine. ) )

2.35., Veterinarian means any veterinarian emploved by a state
or federal agency, any veterinarian in this state that is
recognized by the West Virginia Veterinary Medical Association, any
licensed veterinarian, or any livestock technician employed by the
commissioner.

2.36, Wild Animal means any mammal native to the State of
West Virginia, occurring either in a natural state or in captivity.
The term does not include mice and rats.

2.37. Wild Bird means any bird native to the state, or
migrating through this state and includes any imported foreign game
bird, such as pheasant, partridge, guail, grouse or waterfowl
regardless of whether the birds are held in captivity or not. The
term does not include chicken, duck, goose, guinea fowl, peafowl,
turkeys, common canary, exotic finches, ring doves or psittacidae.

2.38. Wildlife means any wild bird, wild animal, game animal,
fur-bearing animal, fish (including minnows), amphibians, aguatic
turtles or any aquatic animal used as fish bait, whether dead or
alive.

§61-1-3. Biologicals

3.1. The commissioner restricts the sale of any vaccine
containing live, modified-live or killed infectious agents for any
disease known to be a public.health hazard to man or that is not
vet known to occur in this state, referred to as "Restricted
Vaccines"; to licensed veterinarians, tc any person authorized by
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a county commission to conduct rabies clinics, and may further
restrict the sale of any biological capable of causing harm to the
public or animal health when misused to particular persons or
situations.

3.1l.a,. The commissioner shall publish a 1list of
Restricted Vaccines c¢ontaining live, modified-live or killed
infectious agents for any disease known to be a public health
hazard toe man or that is not yet known to occur in this state,
known as "Restricted Vaccines", on January 1 of__each vyear. The
commigsicner will provide this list te any perscon upon regquest.

3.2. No person may manufacture, offer fcor sale, or sell any
bicleogical in this state without a valid permit for the sale of
kbiclogicals issued by the commissioner,

$61-1-4. Quarantines

4.1. The commissioner may place a special or a general
guarantine on any animal or animals. as provided by WV Code §19-9-
13,14 and 15 and by this rule, when any animal is found to be
infected with any contagicus or infectious disease, when he
suspects that any animal is infected with any contagiocus. or
infectious disease, or when the animal has been imported into this
state in violation of the provisions of WV Code §19-9-1 et seg. or -
this rule.

4.2. The commissioner may extend the special or general
quarantine to the premises where the animal is c¢cr has been located
when the premises is suspected of being capable of transmitting the
disease to other animals or humans, or the animal needs to be .
segregated from other animals so as not to transmit the disease to
other animals or humans. ’

4.3. The commissioner may extend the special cr general
guarantine to the meat or milk products of any animal feund to be,
or suspected of having, any contagious or infectious disease and to
any equipment used in the collection, transportation, processing or
manufacturing of the meat or milk products of these animals.

4.4, No person may move any animal or article under
guarantine from the area specified in the gquarantine while the
quarantine is in effect, except when the commissioner gives written
permission for this movement tc take place.

4,.5. The commissioner will release a quarantine when the
animal, product or location under guarantine is found to be free of
disease or not capable of causing the transmission of disease to
other animals or man.

4.6, The commissioner shall allow those animals that were
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released from qQuarantine when found to be free of disease to enter
commerce free from any restraint caused by the quarantine.

§61~1-5. Tuberculosis or Brucellosis in Cattle

5.1. No person other than an accredited. veterinarian, a
qualified official of the United States Department of Agriculture
or agents of the commissioner may perform any activity for the
control or eradication of brucellosis or tuberculosis.

5.2. Each laboratory performing tests for .brucellosis or
tuberculosis 1is responsible for reporting in writing to the
commissioner the results on all tests for brucellosis and
tuberculosis as socn as the test results are received. Each report
shall contain a description of the animal including the tattoo or
ear tag number and any other marks of identification, the sex, the
age the breed, the complete test results, the name and address of
the owner of the animal, the place where the animal was located
when tested, and the name and address of the person testing the
animal. s - : -

5.3. The test results for brucellosgis will be evaluated with
other -factors suc¢h as the age of the animal, the wvaccination
status, if any, and the herd cenditions when the commissioconer is
determining if an animal 1is a reactor; provided that an animal
tested at a public market will be considered a reactor when both
the buffered plate. antigen at a 1/25 dilution of serum and the
standard c¢ard test results are positive.

5.4. The commissioner may guarantine any female animal who
has not had a calf when found to be a progeny c¢f a cow that is a
reactor to brucellosis until the animal has had a calf and a
subsequent negative test for brucellosis.

5.5. The commissiconer will guarantine any nursing bull calf
found in this state that is a progeny of a cow that is a reactor to
brucellesis until that animal has been castrated or .the
commissioner gives & special permit for the movement of that
animal. _

5.6. The commissioner shall mark any animal found to be
infected with tuberculosis or brucellosis by placing an ear tag
supplied by APHIS in the left ear of the animal and branding the
left jaw of the animal with the capital letter "B" for brucellosis
or the capital letter "T" for tuberculosis in letters not less than
2 inches high and 1 1/2 inches wide. The commissioner may accept
the use of hot brands for this purpose.

3.7. Any person owning any animal infected with or exposed to
tuberculosis or brucellosis that is under guarantine may apply to
the commissioner for permission to move the animal to slaughter.
The application shall include the complete description of the
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animal, the place where the owner wishes to have the animal
slaughtered and any other information that the commissioner may
require to determine 1f he should grant such a permit.

5.7.a. If the commissioner grants permission to move to
slaughter and issues a VS FORM 1-27 for this purpdse, the permit
shall specify all conditions for movement under which the permit is
approved including the regquirement that the slaughter take place
under the supervision of an authorized Federal or State meat plant
veterinarian. The commissioner will require the authorized Federal
or State meat plant veterinarian supervising the slaughter to.
provide him forthwith a post-mortem report on the animal in the
case where the animal was found tc be a reactor to tuberculosis.

5.8. The commissioner will pay an indemnity to the cwner of
any bison or bovine animal that has been found to be infected with
either brucellcsis or tuberculeocsis or to be a reactor to these
diseases under the following conditicns:

5.8.a. Funds for the payment of indemnities are
available toc the commissioner

5.8.b. The animal was located in this state when it
was when found to be infected or when found to bhe a reactor.

5.8.¢. The animal was tested for brucellcesis using
an APHIS approved test by veterinarians employved by APHIS or by the
commissioner or for tuberculcosis using an APHIS approved test by an
accredited veterinarian.

5.8.d.. The animal had been vacginated for
brucelleosis within the age limits prescribed by the commissioner,
as specified in section 9 of this rule, and the animal was at least
20 months of age, if an animal of a dairy type breed, or at least
24 months of age, 1f an animal of a beef type breed when found to
be infected or_when found to be a reactor.

5.8.e. The animal was not— vaccinated for
brucellogis as an adult nor maintained in a herd where vaccination
for brucellosis of any animal in the herd has cccurred at an age
other than that specified in section 9 of this rule of these rules.

5.8.f. The animal has been quarantined, branded,
been issued a certificate of appraisal by the commissioner and
slaughtered under the supervision of a Federal or State meat plant
veterinarian.

5.8.4g. The owner of the animal has allowed a
guarantine to be placed on all the animals remaining under his
ownership, signed an agreement with the commissioner listing all
cattle owned by him and agreed to testing for brucellosis or
tuberculosis on all cattle listed in the agreement. The owner has
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further agreed to destroy any animal found to be infected within 15
days of the date that the commissioner issues a certificate of
appraisal for any animal found to be infected.

5.8.h. The owner of the animal has agreed to comply
with WV Code §19-9-28 through §19-8-37 and with the provisions of
this rule.

5.8.1, The owner of the animal has agreed to make
any further additions to the herd in compliance with the provisions
of WV Code §19-%9-1 et seg. and with section 6 of this rule.

5.8.7. The owner of the animal has cleaned and
disinfected all premises where the animal was located while it was
infected. ) T -

5.8.k. The owner has not been negligent nor
carelessly exposed anvy animals under his care to brucellesis or
tuberculeosis, and the owner has nct purchased any animal that he
knew or had reason to believe that had a communicable disease.

5.8.1. The owner of the animal is not any
governmental agency or a political sub-division of this state.

5.8.m. The owner of the animal c¢r his agent has not
been previcusly found to have engaged in any fraudulent attempt to
obtain an indemnity for any animal.

5.8.n. The owner of the animal has sold the animal
at the highest possible price.

5.9. The commissioner will issue a certificate of
appraisal based on the purebred value of the animal only when the
purebred registration certificate is submitted to the commissioner
prior to making the appraisel, unless the animal is less than three
vears of age, in which case the commissioner will be allowed to
amend the appraisal within 30 days after the original certificate
was Iissued when the breed asscociation submits the registration
certificate for the animal. All.other certificates of appraisal
shall appraise the cattle at a value of a non-purebred, or grade,
animal, .

5.10. The commissioner will regquire that any herd that
has been released from a brucellosis quarantine after the reactor
animals in the herd have been removed, be retested for brucellosis
at 9 and at 12 months a2fter the quarantine is lifted.

§61-1-6. Animal Importation

6.1. No person may import any animal into this state in
violation of the provisicns of WV Code §19-%-1 et seg. or with
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these rules. Any animal that 1s imported into this state in
violation of WV Code §19-9-1 et seg. or these rules is subject to
guarantine at the expense of the oWwner of the animal. Animals
imported into this state for the sole purpose of exhibition at a
fair or festival or for sale at a purebred consignment sale are
subject to the provisions of section 8 of this rule in addition to
those of this section.

6.2. No person may import any animal into this state that is
infected with a .communicable disease, that has recently been
exposed to a communicable disease, or that is from an area under a
state or federal quarantine; except for the provisions of this
section of the rule. S - '

6.3. No person may import any animal inteo this state for
breeding purposes or that is tc be included in a dairy herd without
a valid official healith certificate.

6.4. The commissioner may regquire that an animal that is
imported into this state for sale at 'a public market or when
exhibited at a fair or festival in this state have a valid official
health certificate issued by an accredited veterinarian when the
protection of the public and/or animal health of zthis state
warrants this requirement., .

6.5. The animal health official of the state of origin cf the
animal to be imported into this state should forward the official
health certificate tc the ccmmissioner, in care c¢f the Animal
Health Divisicon, prior to the importaticn cof the animal.

6.5.a. The commissioner will not accept an cfficial
health certificate unless the name o¢f the consignor and the
consignee of the animal, an accurate description or identity of the
animal, the general health status and any other information that is
required by the provisions of this rule is listed on the
certificate. -

6.6. The commigsioner may decline to accept the official
health certificate of any animal, and thus prevent the impertation
of the animal, under the provisions of WV Code §19-9-25.

6.7. The commissioner may reguire that an animal have a
special permit issued by him prior to importation into this state
as specified by this section of the rule.

6.7.a. When the commissioner regquires that the animal to
be imported have a special permit, the owner or cosigner of the
animal shall apply to the commissioner for the permit. The
application shall state the name of the owner, the description of
the animal, the place cof origin and destination of the animal. The
application may cover the importation of more than one animal if
the origin and destination are the same.




6.7.b. No person may import an animal that requires a
special permit for entry without a valid special permit and may not
import an animal in any manner that is contrarvy to the provisions
of the permit issued. :

6.7.Cc., The commissioner will noi issue.a special permit
for any animal that is not consigned to a legal reSLdent of this
state. - . -

6.7.d. The commissicner will issue a speclal permit for
a2 period not to exceed fifteen days after the date of issue.

6.8. The commissioner may allow any animal that does not
have, cr that has not been exposed to a communicable disease, to be
imported into this state for immediate slaughter without an
official health certificate. The commissioner will allow an animal
to be imported into this state for immediate slaughter when that
animal has a communicable disease or has been exposed to a
communicable disease only under the prcv1510ns of this section of
the rule. : - _ :

6.9. Nursing animals may be imported into this state on the
9
dam’s test or status, except where ctherwise specified.

6.10. Any person in possession of any animal that is imported
into this state shall maintaln the official health certificate on
the waybill that shall accompany the animal at all times.

6.11., All owners and operaters of common carriers, railway
cars, trucks and any other conveyance are prohibited from moving
livestock into this state or through this state unless the common
carrier, rallway car, truck or other conveyance:

6.11l.a. 1is maintained in a sanitary condition, or

6.11.b. has been thoroughly cleaned and sanitized after
the use for the transportation of any animal that has been exposed
to or that has any communicable disease, provided that in the case
where any animal that has been exposed to or that has tuberculosis,
the owner or operator of that conveyance shall maintain proof with
the waybill that the cleaning and sanitizing of the conveyance has
occurred under official supervision.

£.12. Cattle

6.12.8. ©No perscn may import into this state any bison
or bovine animal that is affected with or that has been exposed to
scabies.

6.12.b. The commissioner may require bison or bovine
animals that are not capable of reproducing to have had a
tuberculosis test pricr toc entry.
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6.12.c, The commissioner will alleow any bison or bovine
animal infected with brucellosis or tuberculosis to enter this
state only for slaughter, and only when a VS FORM 1-27 has been
issued for that animal.

6.12.d. Nc person may impeort any bison or bovine animal
into this state that has been infected with or has been exposed to
brucellosis or tuberculosis without a valid special permit issued
by the commissioner. ) o

6.12.d,A. The special permit that the commissioner
igssues for an animal exposed to brucellosis or tuberculosis shall
regquire that the animal be gquarantined for not less than ninety
days after importation and shall be retested after that time at the
owner’s expense Lo determine that the animal is nct infected with,
or a reactor to, brucellosis or tuberculesis.

6.12.e., No person mdy import any bovine intoe this state
that is from a herd that has been under gquarantine for tuberculosis
during the twelve months previous to the importation unless that
animal has had a negative tuberculosis test nce more than 2 months
prior to importation into this state. '

6.12.f, The commissioner will allow any bison or bovine
animal imported for breeding purposes or for use in a dairy herd to
be imported into this state with an official health certificate and

6.12.f.A, without a tuberculosis test on the animal
when that animal comes from a herd that has been completely tested
for tuberculosis and found to contain no reactors within 12 months
previous to the importaticn, or when the animal comes from a herd
that is accredited as Tuberculosis Free by APHIS, or

6§.12.£.B. with a negative tuberculosis test no more
than 2 months prior to importation inte this state.

6.12.g9. The commissioner will allow any female animal
that has not had a calf but that has been vaccinated. for
brucellosis and that comes from a herd of unknown brucellosis
status to be imported into this state only when a special permit
has been issued. The special permit shall regquire that the animal
shall be quarantined until after the animal’s first parturition and
a subsequent negative test result for the presence of brucellosis.

6.12.h, The commissioner will allow any bovine tc be
imported for immediate slaughter, or to a public stockyard without
an official health certificate cr a special permit; except for any
bovine that has been vaccinated for brucellosis at an age older
than 240 days when he will require that the animal be issued a VS
FORM 1-27 prior to the importation of the animal for the purpose of
immediate slaughter.
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6.12.i. No person may import for feeding purposes any
bison or bovine animal that has been infected with tuberculcsis or
brucellosis.

6.12.1.A. The commissioner will require that any
bison or bovine animal that has been infected with tuberculosis or
brucellosis be imported into this state only with a valid VS FORM
1-27 issued by APHIS and only for mcvement directly to slaughter.

6.12.7. Nec person may impert any bovine into this state
for breeding or milking purposes from any state that is designated
a "Free", "Class A", "Class B" or "Class C" state as designated by
the United States Department of Agriculture unless the following
conditions are met:

6.12.7.A. The animal is

6§.12.3.A.(a) from & herd that is a United
States Department of Agriculiture Certified Brucellosis Free Herd,
is a verifiable progeny of the herd, and the latest complete herd
test date and results are noted on the cfficial health certificate;
or : -

6.12.7.A.(b) from a "Free'" state and has been
tested and found to be £free of brucellosis within 1 month of
importation 1nto this state, unless the animal is a dairy type
animal less than 20 months of age and is an official vaccinate or
is a beef type animal. less than 24 months of. age and an official
vaccinate, where the commissioner will not require a brucellosis
test on that animal; or . _

6.12.5.A.(c) from a "Class A" state must be

6.12.7.A.(c)(A) from a herd that has had
a complete herd test for brucellosis not more than 12 months and
not less than 3 months prior te the importation; or

6.12.5.,A.(c)(B) shall be from a herd that
has had a negative milk ring test not more than 6 months and not
less than 180-days prior to entry; and

6.12.5.A.(c)(C) each individual animal
shall have had a negative brucellosis test no more than 30 days
prior to entry, except for official vaccinates of dairy breeds that
are less than 20 months of age, cor for cocfficial vaccinates of beef
breeds that are less than 24 months of age where the brucellosis
test is not regquired.

6.12.5.A.(d) from a "Class B" or "Class C"
state where the commissicner will .reguire that the animal has a
special permit pricr to entry. The special permit will require
that any animal that is not from a Certified Brucellosis Free Herd
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be quarantined upon arrival into this state, and be retested for
brucellosis at the owner’s expense not more than 6 months, but not
less than 2 months after entry. The guarantine will be released
when the animal is found to test negative after the test. An
animal from these states must be

6.12.3.A.(d} (A) from a Certified
Brucellosis Free Herd; or )

6.12.3.A.{d)(B) be from a herd that has
had two negative complete herd tests for brucellosis not more than
12 months and not less than 3 months prior to the. importation of
the animals (with the tesits at least 3 months apart); or

6.12.7.A.(d)(C) may be from a herd that
has had twce negative milk ring tests not mere than 12 months and
not less than 2 months prior to entry; and

6.12.3.2.(d) (D) each individual animal
shall have had a negative brucellosis test no more than 30 days
prior to entry, except for official vaccinates of dairy breeds that
are less than 20 months of age, or for official vaccinates of beef
breeds that are less than 24 months of age where the brucellosis
test is not reguired.. .

6.12.k. No person may import any bovine under 18 months
of age that is capable cof reprecducing into this state for feeding
purposes without an official health certificate, some form of
permanent identification, and without allowing the commissioner to
place the animal under gquarantine until slaughtered or moved out of
this state. The commissioconer will zreguire any animal that is
capable of reprcducing that is over 18 months of age when imported
intoc this state meet all the regquirements of cattle imported for
breeding cattle, in this section of these rules.

6.12.1. Any animal that is imported into a dairy or
breeding herd should be segregated from the herd until a
brucellosis test is made within 45-120 days after importation and
negative results are received. _

6.13. Goats

£&.13.a. No person may import any goat into this state
that has been infected with or has been exposed to brucellosis or
tuberculosis without a valid special permit issued by the
commissioner. : L

6.13.b. No person may import any goat into this state
for breeding or milking purposes unless that animal has a wvalid
cfficial health certificate showing that the animal has had a
negative tuberculosis test within 2 months pricr to entry intc this
state or the animal has been maintained in a herd that is a United
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States Department of Agriculture Accredited Tuberculosis Free Herd.

6.13.c. No person may import any goat into this state
for breeding or milking purposes without a valid official health
certificate showing that the animal has had a negative brucellosis
test within 1 month prior to entry into this state or the animel
has been maintained in a herd that is a United States Department of
Agriculture Certified Brucellosis Free Herd.

6.14. Equines _ _

6.14.a. No person may import any equine, for any purpose
except for sale at a public market, without a valid.official health

certificate showing the results of a negative approved APHIS test

for E.I.A. attached to or noted on the certificate and that the
animal has been found free of symptoms of any Iinfectious or
clinical disease. The commissioner will accept the tTest result
from a test within 12 months prior to importation into this state
if the state of importation has an E.I.A. program that equals or
exceeds the program outlined in section 11 of this rule. In all
other cases, the commissicner will accept the test result from a
test within 6 months prior te importation into this state.

6.15. Sheep and lambs

6.15.a. No person may import any sheep or lambs into
this state for any purpocse cther than immediate slaughter without

a wvalid official health certificate showing the that flecck of.

origin was fully examined not more than thirty days prior to entry
and found to be free of scabies, contagious ecthyma (sore mouth),
foot rot, or any other contagious or communicable disease.

6.15.b. The commissioner will prohibit the importation
of any sheep or lambs into this state that have a condition that
can be treated with full immersion in a pesticidal solution, unless
that animal has been so treated within 10 days prior to entry.

6.16. Swine
6.16.a. No person may import into this state any swine
that have been vaccinated for pseudorabies.

6.16.b. No perscn may import into this state any swine
that doces not have a wvalid official health certificate that
identifies the animal and states that the animal is free of any
infectious or contagicus disease, unless the animal has been
consigned to immediate slaughter upon entry.

6.16.c. No person may import into this state any swine
that are to be used for breeding purposes that does not contain the
fellowing information on the official health certificate;

6.16.c.A. a negative brucellosis test within 1
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month prior to importation into this state unless the animal is
from a herd that has a certification from the United States
Department of Agriculture as a Validated Brucellosis Free Herd and
the official health certificate shows the date of the last
brucelleosis test on that herd; and

6.16.c.B. a negative official pseudorabies
serologic test or other official pseudorabies test within 1 month
pricr to importation, unless the animal 1s from a herd that has a
certification as a qualified pseudorablies negative herd.

6.16.d. All brucellosis tests must be a United States
Department of Agriculture approved test.

§.17. Wildlife : -

6.17.a. The commissioner will not allow the importation
of any wildlife into this state without a valid official health
certificate and without evidence that the animal has been issued a
valid "Wildlife Importation Permit" by the Department of Natural
Resources, unless that animal is not required to obtain that permit
by the Department of Natural Resources.

6.17.b. Cervidae and Elk

6.17.b.A. No perscon may import any animal of the
Cervidae genus, except for animals that are consigned directly to
slaughter, without a valid official health certificate issued by an
accredited veterinarian and a special permit from the commissioner.
The official health certificate shall indicate that the animal

6.17.b.A,{(a) is Zrom a herd that has had no
tuberculosis reactors found during a complete herd test for
tuberculosis on all animals six months of age and older within the
12 months prior to the importation; and S

6.17.0.A. (b} is an animal that has had a
negative tuberculosis test within 2 months prior to the importation
of the animal; and

6.17.b.A.{(c) that the animal has had a negative
brucellosis test within 1 month pricr. to the importation of the
animal.

6.17.b.B TFor purposes of this section of the rule,
the complete herd test for tuberculesis shall use the single
cervical test as prescribed by the United States Department of
Agriculture on December 31, 1990.

6.17.b.C. No person may import any animal of the
Cervidae genus consigned directly to slaughter without an official
health certificate and may only import an animal that has been
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exposed to tuberculeosis or brucellosis with a VS FORM 1-27 issued
by APHIS accompanying the animal.

6.17.c. No person may import any animal into West
Virginia that is to be placed in a zeco, or is of a species likely
to be found in a zoo, without a valid official health certificate.
issued by an accredited veterinarian. The official health
certificate shall state that the animal has been examined within 1
month prior to entry and found to be free of any communicable
disease nor known to have been exposed to any communicable disease.

6.18 Dogs and Cats

6.18.a. No person may import any dog or cat into this
state that is over 6 months of age without a valid official health
certificate that states that the =animal has had a rabies
vaccination within the 12 months prior to the importation.

6.19. Birds

6.19.a. Nc perscn shall import any bird that is from a
flock that is known to be Iinfected with pullorum/typhoid or that is
from an area under quarantine for Avian Influenza or Viscerotropic
Velogenic Newcastle Disease.

6.19.b. The commissioner reguires that any bird that is
imported inte this state be accompanied by

6.19.b.A. a statement completed and signed by the
owner of the bird upon entry that the bird has been free from
disease for the 30 days prior fto the importation of the bird and
did. not originate from a flo¢k known tc be infected with
pullorun/typholid;

6.19.b.B. a United States Department of Agriculture
Form 8-2 from the tester stating that the birds have been tested
for pullorum typhold within 3 months prior teo the date of the
importation;

6.19.2.C. a United States Department of Agriculture
Form 9-3 from the tester indicating that the bird has originated
from a flock that is net infected with pullorum/typhoid; or

6.19.b.D. the commissioner will require that the
bird must be tested for pullorum typheid and shown to be free of
disease by a tester at the time and place of importation.

§61-1-7. Rules for Livestock Sales

7.1. The commissioner shall test all bovine animals for the
presence of brucellosis that are over 18 months of age and sexually
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intact, except for

7.1.a. any male animal that is considered to be too
dangerous to test; and

7.1.b. any official vaccinate that is under 20 months of
age for animals of dairy-type breeds and under 24 months of age for
animals of beef-type breeds.

7.2. The commissioner will require that any animal considered
to be too dangerous to test for brucellosis be consigned directly
to slaughter. : : -

7.3. The commissioner will require that any animal, including
female nursing calves of a reactor, found to be a reactor for
brucellosis at a public sale be issued a VS FORM 1-27 and be
permanently identified as a brucellosis reactor by his agents at
the sale and be consigned directly to a slaughterhouse from the
public sale; except for male nursing calves which may be returned
to the owner after castration.

7.4. The commissioner will allow animals found to be exposed
to brucellosis at a public sale to be

7.4.a. returned to the owner in the state of West
Virginia after the animal and the herd of origin are placed under
quarantine and not returned to the public sale until the guarantine
is removed; or -

7.4.b. returned to the owner in a state other than West
Virginia after agreement of the commissioner, the United States
Department of "Agriculture and the animal health official of the
state of origin. )

7.5. The commissioner will require that any animal found to
be diseased, down, drugged or dying be consigned directly to
slaughter. " _

7.6.  No person may import any cattle to a public sale from a
United States Department of Agriculture "Class B" or "Class C"
state unless that animal meets to requirements set forth in section
6 of this rule. : : .

$61-1-8. Requirements for West Virginia Fairs, Festivals and
Purebred Consignment Sales

8.1. General
8.1l.a. No perscon should import any animal into the state
of West Virginia for showing at a fair, festival, show or sale
without a valid official health certificate that has been received
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by the commissioner at least 5 days prior to the importation of the
animal. '

8.1.b. The commissioner will permit a nursing animal to
move based on the test status of the dam.

8.2. Cattle i}

8.2.a. No person may import an animal. into this state
for the purpose of exhibition without a wvalid official health
certificate. . }

8.2.b. No person may import an animal Iinto this state
for the purpose of exhibition without a special permit when the
commissioner requires that a special permit be issued due to a
disease outbreak in the state of origin.

8.2.c. The commissioner recommends that no bovine or
bison animal be exhibited in this state that is affected with
warts, pinkeye, or ringworm.

8.2.d. Tuberculosis

8.2.d.A. No person may show any bovine or. bison
originating within this state unless the animal

8.2.d.A.(a}) is from & United States Department
of Agriculture Accredited Tuberculosis Free Herd;

8.2.d.A.(b) is from a herd that has had a
complete negative tuberculosis herd test within the 12 months prior
to the show;

8.2.d.A. () will not be sold at the show and
is less than 24 months of age; - .

8.2.d.a.(d) has had a negative tuberculocsis
test within the calendar year of the exhibltion but prior to the
date cof exhibkiticn; or } -

8.2.4d.A.(e) will be shown in a slaughter
class. : : i

8.2.d4.8. No person may show any bovine or bison
originating from without this state unless the animal meets all the
reguirements of subparagraph 8.2.d.A. of these rules; except that

8.2.4d.B.(a) the animal has had a negative
tuberculosis test within 3 months prior to the date of exhibition,
when a test is required; and

8.2.d.B.(b) animals shown in slaughter classes
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must have an individual test and meet the regquirements of the
paragraphs 6.12.e.. and 6.12.£f. of this rule, except that the
negative tuberculosis test must be within 3 months prior to the
importation into this state.

g.2.d.C. No person may cffer any bovine or bison
for sale at a purebred consignment sale unless that animal meets
the regquirements set forth in paragraphs 6.12.e. and 6.12.f. of
this rule. ) '

8.2.e. Brucellosis

8.2.e.A. No person may exhibit any animal, except
for steers, at a fair, festival or.show that is from a herd that is
under guarantine for brucellosis.

8.2.e.B. No perscon may exhibit an animal at a fair,
festival or show that reguires an official health certificate when
that certificate dcoces not show the animal to be a verifiable
pregeny of a particular herd.

8.2.e.C. No person may exhibit an animal at a fair,
festival or show unless that animal originated from a herd

€.2.e.C.(a} that is a United States Department
of Agriculture Certified Brucellosis Free Herxd;

8.2.e.C.(b) the herd o¢f origin has had a
complete negative brucellosis test within the 12 months prior to
the exhibition of that animal;

8.2.e.C.{(¢) the animal ocriginates 1in West
Virginia and has had a negative brucellosis test within the
calendar year of the exhibition but prior tc the exhibition except
for official vaccinates that are less than 20 months of age for
dairy type breeds, or 24 months of age for beef type breeds, in
which case no individual test is required; or

8.2.e.C.(d) the animal originated in a state

other than West Virginia and has had a negative brucellosis test

within 1 month prior to the exhibition except for official

vaccinates that are less than 20 months of age for dairy type

breeds, or 24 months of age for beef type breeds, in which case no

individual test is reguired. )

8.2.e.D. No perscn may offer any bovine or bison

for sale at a purebred consignment sale unless that animal meets
the requirements of paragraph 6.12.3. of this rule.

8.2.f. Leptospirosis
8.2.£.4. No person may exhiblt any non-pregnant
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female animal or any other animal other +than those to be
slaughtered within 1 month after the exhibition at a fair,
festival, or show unless that animal has been wvaccinated with
Leptospirosis pomona within 12 months prior to the exhibition.

8.2,f.B. No person may exhibit any animal that is
reguired toc have had a wvaccination with Leptospirosis pomona
without showing to the officials in charge of the exhibit a
vaccination certificate that shows the date of vaccination, the
name of the herd owner, the serial number o¢f the vaccine, the
pharmaceutical company distributing the vaccine and the name of the
person vaccinating the animal.

8.2.f.C. The commissicner recommends, but does not
reguire, that all bovines be vaccinated with Leptospirosis pomona,
L. canicecla, L. icterchaemorrhagiae, L. hardjoc and L. grippotyphosa
within 12 months pricr to the date cof the exhibition.

8.3. Goat

8.3.a. No person may import any goat intec this state for
the purpose of showing at an exhibition without a walid official
health certificate.

8.3.b. No person may import an animal into this state
for the purpose of exhibition without a special permit when the
commissioner requires that a special permit be issued due to a
disease outbreak in the state of origin.

8.3.c. "No person may import any goat showing signs of
caseous lymphadenitis, unless the animal has been issued a written
statement from an accredited veterinarian that the node, or nodes,
show no. signs cof rupture durlng the time the anlmal ils expected to
be in this state. .

8.3.d. 'The commissioner recommends that any goat being
imported into this state follow the same rules for cattle for
tuberculosis set forth in paragraph 8.2.d. of this rule.

8.3.e. . The commissioner recommends that no goat be
exhibited in this state that is affected with warts, pinkeye, or
ringworm.

g8.4. Eguine

8.4.a. Noc perscn may exhibit any eguine from any kand
that is under quarantine for any communicable disease.

8.4.b. No person may exhibit any equine that shows signs
cf any infectious or communicable disease.

B.4.c. The officlals of the exhibition are responsible
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to see that all eguines shown meet the reguirements of this
subsection.

8.4.d. No perscon may exhibit any equine originating from
outside thig state without a valid official health certificate that
shows the test results for an E.I.A. test. S

8.4.e. No person may exhibit any equine without a
negative E.I.A. test within 24 months prior to the exhibition, if
the animal originates from within this state, or that the animal
has had a negative E.I.A. test within 12 months prior to the
exhibition if the state of origin has an E.I.A. program at least
egual to the program set forth in section 11 of this rule, or that
the animal has had a negative E.I.A. test within 6 months prior to
the exhibition.

8.4.e.A. For purposes of this section the negative
E.I.A. test must have been performed in an approved United States
Department of Agriculture laboratory.

8.5. Sheep and Lambs

8.5.a. No person may exhibit any sheep or lamb that is
capable of breeding that does not have a valid official health
certificate or that does not have a certificate that the animal
originates from an Honor Flock as designated by the commissioner.

8.5.b. The conmissioner will inspect all sheep or lambs
in the market class for the presence of any infectious disease when
the animal is exhibited. The commissioner may refuse to allow an
animal to be shown based on the results of the examination.

8.6. Swine

g.6.a. No person may exhibit any swine without an
official health certificate or oafficial test record from an
approved pseudorabies laboratory that shows that the animal has had
a negative pseudorabies test within 60 days prior to the exhibition
or that shows that the animal is from a gqualified pseudorablies
negative herd. The chart or record shall show the gualified
pseudorabies negative number and the date(s) of the last gqualifying
test(s).

8.6.b. No person may exhibit any swine originating
within this state that is capable of breeding that has not had an
examination by a veterinarian within 5 days prior to the exhibition
and been found to be free from any symptoms of infectious disease.

8.6.b.A. For _purposes of this section a serum

neutralization test or other pseudorabies test approved.by APHIS
will be accepted.
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8.6.c. The commissioner may require a statement from the
animal health official of the state of origin that the animal did
not originate from an area where pseudcorabies is known to be
present. ' e

8.7. Birds

8.7.a. The provisicns of subsection 6.19 of this rule
apply to the exhibition of birds in this state.

8.7.b. The management of the exhibit shall maintain
records of the documents required by this section including the
names and addresses of all exhibitors and the number of birds
exhibited by those persons for a pericd of 2 years after the show
and shall provide the records to the commissioner upon request.

8.7.c. The management of the exhibit shall deny entry to
all birds of a particular owner when any cne of the birds of that
owner tests positive for pullorum-typhoid.

8.7.4d. The owner of any bird found to test positive for
pullorum typhoid will submit the bird to the commissioner who will
necropsy the bird and sample the tissues for recovery cf the
organism, ' o

§61-1-9. Official Vaccinates

8.1, Official vaccinates are calves that have been vaccinated
for brucellosis between the ages of 120 days and 240 days by an
accredited veterinarian who

9.1.a. marks the calf at the time of vaccination with a
legible tatoc consisting of the numeral of the quarter of the year,
a"vV~shield”, followed by number indicating the last number in the
current vyear in the right ear o¢of any calf and securely fastens a
metal ear tag in the right ear of any calf that does not already
have a legible purebred registration tatoo; and who

9.1.b. completes a Calfhood Vaccination Report on the
animal using forms supplied by the commissioner. -~ The completed
report contains the name and address cof the owner of the calf, the
county where the animal was located when vaccinated, the date of
the vaccination, the manufacturer and serial number of the vaccine,
the number of the ear tag or the purebred animal tattoo, a stamp
of the tattoo, the breed, designation of purebred or grade, the sex
of the animel, the date of bkirth, the name and address of the
person completing the report.

9.2. The accredited .veterinarian shall forward the original
and one copy of the Calfhood Vaccination Report to the
commissioner, in care of the Animal Health Division and one copy to
the owner of the calf no 1later than five days following the
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vaccination. The accredited veterinarian shall keep one copy of
the report for ten years following the vaccination.

9.3. No perscon shall classify any official vaccinate as a
reactor or suspect for brucellosis, even though the test results
may indicate a reactor or suspect, until the animal has been tested
after they have reached 20 months of age for animals of the dairy
breeds or 24 months of age for animals of the beef breeds.

9.4. The commissioner will classify wvaccinated calves or
adults from herds containing reactcrs to brucellosis as reactors
when reaching the age of 20 months for animals of dairy type breeds
or 24 months for animals of beef type breeds, only if they have a
titer of a reactcr.

§61-1-10. Establishment and Maintenance of a Certified Brucellosis
Free Herd. ’ -

10.1 For the purpose of this section, the term herd means one
or more cattle six months of age or clder that are cows or bulls.
No steers or spaved heifers or official vaccinates that are less
than 20 months of age for dairy animals or 24 months of age for
beef animals will be considered to be part of a herd. A herd shall.
be located on a farm any may consist _of animals located in separate
fields of a farm. The animals in a herd may have several owners.

10.2. Establishment of Herd Status

i0.2.a. The owner, or owhers, of the herd must sign an
agreement with the commissioner that they will comply with WV Code
§19-9-20 through 24 and with the provisicns of this rule.

10.2.Db. The commissioner and the United States
Department of Agriculture will certify the herd as brucellosis free
after two series of tests for brucellosis between 10 and 14 months
apart shows that all animals in the herd are free from brucellosis.

10.2.¢c. The commissioner and the United States
Department of Agriculture will then issue a certificate for the
Certified Briicellosis Free herd. The certificate shall be valid
for one year unless scooner revoked by the commissioner for non-
compliance with the provisions of WV Code §19-9-20 through 24 or
with the provisions of .this rule.

10.3. Maintenance of Herd Status
10.3.a. The commissioner and the United States
Department of Agriculture will renew a certificate for a Certified

Brucellosis Free Herd for the period of one year when the herd has
shown no reactors after a complete herd test.
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10.3.h. The owner, or owners, of the herd shall cause
any animal in a certified herd that is suspected of having
brucellosis to be segregated from the herd. The animal shall be
retested between 30 and.é60 days after the initial test. If the
animal is found to test negative to the retest, it can be returned
to the herd and the animal will not be the cause for non-renewal of
the certified herd certificate. The commissioner recommends that
all . animals in the herd be tested. at 180 days under these
conditions.

10.3.b.A. If the suspect tests as a reactor during
the subsequent test, then all animals in the herd shall be tested
again for brucellosis. T o : ) :

10.3.c. If more than one reactor is found in a herd, the
commissioner will reéfuse to renew, or revoke, the certificate and
the owner of the herd must be in the process of establishment of
herd status.

10.3.¢c.A. The commissioner shall guarantine the
herd until brucellosis testing has been performed to establish the
status of the herd and the animals in the herd. .

10.3.d. Addition of animals

10.3.d.A. The owner, or owners, of the herd may add
animals to the herd during the period of establishment of herd
status or while the herd 1is certified under the following
conditions:

10.3.d.a.(2). The animal is from a herd that is
certified as free of brucellosis. The commissicner will not
require the animal to have had a test for brucellosis prior to
entry. - 7 - - .

10.3.d.A.(b). The animal is over 6 months of age
and is from a herd that is in the process of establishing
brucellosis certification. The animal must have a negative

brucellosis test within 30 days of importation into the herd. The
animal must be separated from other animals in the herd until they
show a negative brucellosis test at 60 days after importation into
the herd and segregation.

§61-1-11. Eguine Infectious Anemia

11.1. The commissioner shall immediately quarantine any
equine that is found to be an E.I.A. Reactor. The quarantine shall
extend to all Exposed E.I.A. Animals and to any place or location
that the commissioner deems necessary to protect the health of the
equines of this state.
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11.1.a. The commissicner may consider all racehorses
handled by the same trainer as Exposed E.I.A. Animals.

11.1.b. The commissioner may consider all other equines
that have been housed in the same shed row or stall area as Exposed
E.I.A. Animals,

11.1.c. If the E.I.A. Reactor has a foal, the focal
should be isolated from the reactor as soon as possible after birth
and E.I.A. tested. Any foal that is found to be an E.I.A. Reactor
shall be placed under guarantine. If the foal is tested at 12
months of age and found to be an E.I.A. Reactor at that time, then
the gquarantine shall remain in effect and the commissicner will
brand the animal.

11.2, Under terms of the quarantine the commissioner will
require the E.I.A. Reactor to be_ isolated from all equines by
stabling or pasturing at least 200 vards from all other eguines.

11.3. The commissioner will identify all E.I.A. Reactors with
a visible freeze brand under the mane on the left side of the
eqguine. The brand shall start with "54 A" and end with a number

that the commissioner assigns to the eguine.

11.4. The commissioner will allow the E.I.A. Reachtor to be
removed from the guarantine area only upon written permission.

11.5. The guarantine will remain in effect for all Exposed
E.T.A. Animals after the E.I.A. Reactor has been removed.

11.6. The commissioner shall not release the guarantine for
Exposed E.I.A. Animals until all Exposed E.I.A. Animals have been
determinaed to be non-E.I.A. Reactors at least 30 days after the
E.I.A. Reactor has been removed from the band.

11.7. The commissioner will perform testing for Eguine
Infectiocus Anemia on any other equine that the E.I.A. Reactor has
been in contact with during the past 12 months, within the limits
of his resources.

1i.8. The ccmmissicner will not pay an indemnity for any
E.T.A. Reactor that must be destroyed. o S

§61-1-12. Pseudorabies in Swine

12.1. No person shall perform a test for pseudorables on any
swine without placing an eartag on each animal that is not
previously identified with earnotches for their purebred registry.
The commissioner will allow only a metal eartag be used for
identification of feeéder pigs, when eartags are used. The person
performing the test shall record the sex, age, breed and the
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identification of the animal bv the eartag number or by recording
the purebred registry earnotches.

12.2. No person shall sell, lend, lease, or trade any feeder
or breeder swine in this state, or import into this state or export
cut of this state any feeder pig unless that animal :

12.2.a. originates from a pseudorabiles monitored herd or
a qualified pseudorabies negative herd from within this state, or
from a herd that meets or exceeds the regquirements of these herds
provided by this section; or

12.2.b. the animal has been tested and found to be free
of pseudorabies within 1 month prior to the movement of the animal
or the date of the sale.

12.3. Pseudorabies Monitored Herds

12.3.a. A swine breeding herd may establish their status
as a pseudorabies monitored herd after all the animals required by
this subsection have been found to be free of pseudorabies. All
boars will be tested. 2all sows will be tested in herd of 10 sows
or fewer. Ten randomly selected sows will be tested in herds
containing 11 te 35 sows, Thirty percent of the sows, or 30
randomly selected sows, whichever is fewer, will be tested in herds
containing 36 or more sows.

12.3.b. A swine breeding herd may maintain their status
as a pseudorabies monitored herd when a herd test performed twelve
months after the previocus test on the animals prescribed by
subsection 12.3.a2., all the bears, and thirty percent of the sows
added to the herd since the previous herd test has shown that all
animals are free from pseudorabies.

12.4., Qualified Pseudorabies Negative Herds

12.4.a. A swine breeding herd may establish their status
as a qualified pseudorabies negative herd after the provisions of
Title 9 Part 85.1 of the Code of Federal Regulations have been met;
and -

i2.4.a.aA. all swine over 6 months cf age, plus a
number of progeny egqual to 20% of the breeding swine population of
the herd (Progeny shall be randomly selected from the older swine
in the herd less than 6 months of age.) have been found to be free
of disease when tested using an official pseudorabies serclogic
test, the herd i1s not known te have been exposed to the disease
within the month previcus fc the test, and at least ninety percent
of the animals in the herd have been in the herd and on the
premises for at least 2 months prior to the test or have entered
the herd dlrectly frem another gualified pseudorabies negative
herd.
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12.4.b. A swine breeding herd may maintain their status
as a gualified pseudorabies negative herd after

12.4.b.A., all swine over 6 months of age, and their
progeny as described in Section 12.4.a.A. 0f this rule have been
found to be free of disease when tested using an official
pseudorabies serolecgic test; and

12.4.b.B. twentv-five percent of all swine over 6
months of age and their progeny as described in Section 12.4.a.A.
cf this rule have been found to be free of disease when tested
every 80-105 days using an official pseudorabies serologic test,
provided that no animal will be tested more often than once every
12 months; or ten percent of.all swine over 6 months of age and
thelr progeny as described in Section 12.4.a.A. of this rule have
been found to be free of disease when tested every month using an
official pseudorabies serologic test, provided that ne animal is
tested more often that once every 10 months.

12.5. The commissioner will accept a valid Swine Herd
Health Certificate issued by the state veterinarian as procof that
any animal is part of a Pseudorabiles Negative Herd.

1z2.6. The commissioner will accept an official
pseudorabies test c¢hart indicating that the animal has been tested
and found free of pseudcrabies within the past month and
identifying the individual feeder pig tested as prcof that the
animal is free of pseudcrabkies.

12.7. The commissioner will quarantine any swine herd
when any animal is found to be a reactor to an official
pseudorabies test. The quarantine may be released only after the
provisions of Title 9 Part 85.1 of the Code of Federal Regulations
has been met including:

12.7.a. depcopulaticn of all animals that have found
to be reactors and all exposed swine, fcllowed by cleaning and
disinfecting the location of the herd by a method that has been
approved by the commissioner; or

12.7.b. removal of all swine that have been found to
be reactors, cleaning and disinfecting the premises as directed by
the commissioner, followed by the testing schedule as follows:

12.7.b.A. after 1 month, testing all swine,
except for nursing animals and finding all animals to test negative
to pseudorabies, then

12.7.p.B. after an additional 1 to 2 months,

testing all swine over 6 months of age and f£inding all . animals to
test negative to pseudorablies.
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§61-1-13. Rules for Hatcheries, Growers and Contractors Pertaining
to Poultry Disease Control and Eradication

13.1. General

13.1.a. For the purposes of this section a flock means
a group of poultry that are characteristic of the breed, variety,
cross or other combination which they are stated to represent.

13.1.b. The owners of any flock shall test all poultry
on the premises, except for wild birds or unmated and. segregated
birds held for laying purposes, for pullorum-typhoid.

13.1.c. No person shall maintain a flock containing any
individuals testing positive for pullorum-typheoid without complying
with the provisions of this section of this rule.

13.1.d. The commissioner intends for the provisions of
this section of the rule to supplement, and not supersede, the
regulations set forth in the National Poultry Improvement Plan and
Auxiliary Provisions set forth in Title 44 cf the Code of Federal
Regulations Parts 145 through 147 (published October 26, 1979).

13.1.e. Any person owning a hatchery or a flock will be
responsible for furnishing transportatlon on the premises and
necessary labor needed for handling birds at no expense to the
commissioner or the tester when needed by the tester to perform his
duties under this section of the rule.

13.1.f. The commissioner requires that all birds found
to be reactors or suspected of being a reactor to any disease be
removed from the flock and destroyed within 10 days after the test
was reported. The owner of the animal must certify to the
commlsSLOner that the birds were destroyed within 10 davs of test
results in a manneér approved by the commissioner. ,

13.2. Testing

13.2.a. The commissioner will accept only official test
results. The commissioner will ~accdept tests performed by
inspectors certified by the commissioner and performed according to
the provisions of this section of the rule and the National Poultry
Improvement Plan and Auxiliary Provisions as official tests.

13.2.b. No person may use any chicken for breeding
purposes without having that animal. tested and found negative for

the presence of pullorum-typhoid. when over 5 months of age but - -

before the animal is used for breeding.

13.2.c. No person may use any turkey for breeding
purposes without having that animal tested and found negative for
the presence of pullorum-typhoid when over 4 months of age, but
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before the animal is used for breeding.

13.2.d. The c¢ommissioner will not accept any test
performed with any lot of pullorum-typhoid antigen that was not
approved by the United States Department of Agriculture.

i3.2.e. The commissicner will not accept any test
performed with pullorum-typhoid antigen on any animal that has had
a previous test with any Salmonella antigen within 21 days of the
pullorum-typhoid test.

13.2.f. The commissioner shall set the fee for testing
and inspection at a rate to reflect the actual costs of doing the
testing and inspection for the commissioner’s employees The costs
for testing and inspection for the commissioner’s employees is 24
cents per mile for all travel an $10 per hour for the time for
travel, testing and inspection. The owner of the birds tested
shall pay the fee to the West Vlrglnla Department of Agriculture
within 10 days of billing by the commissioner.

13.2.g. The owner of birds may contract with independent
certified testers tc perform official testing and inspection. The
fees charged by the independent certified tester are nct bound by
the fees charged by the commissicner.

13.2.h. The tester shall .identify each bird that has
been cofficially tested with an officially sealed and numbered leg
or wing band. .

13.3. Reporting

13.3.a. All persons owning hatcheries shall report the
total number of eggs set and the total number of chicks and pcults
hatched on a weekly basis to the Federal-State Crop and Livestock
Reporting Service, United States Department of Agriculture, Capitol
Building/Guthrie Center, Charleston, West Virginia 25305.

13.3.b. The tester shall mail all official test records
within seven days of the completicn of the test on the flock to the
commissioner, in care of the Animal Health Divisgion, Charleston,
WV. The official test reccrds shall include the name and address
of the owner of the birds, the date of test, the number of the leg
or wing band attached to the bird, the test results and the total
number of birds tested in the flock.

13.3.c. any dealer in baby <chicks and broiler
contractors shall keep records of the number of shipments of chicks
and poults into this state for a period of 5 vears and shall
provide them to the commissioner upon request.

13.4, C(Classification of a flock
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13.4.a. The provisions of the National Poultry
Improvement Plan and Auxiliary Provisions will -determine the
classification of a flock. B,

13.4.b. The commissioner will not consider the test
results of any animal for the purposes of classifying the flock
that was found to be a reactor using antigen and subsequently found
to be not infected upon necropsy and subsequent bacterial

examination.
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SENATE BILL NO. 145 . J

B -
Y Senators Manchin, Anderson, Grubb, Macnaughtan
aud Minard)

[intewduced Januarj 31, 199435 referred to the -i
Committee on :

. AGRICULTURE,

.q’(-d:f\i . Il e‘\n"[_ﬁ,)

10. A BILL to amend and reenact section one, article nine, chapter
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sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; relating to authorizing the

_commissioner of agriculture to promulgate legislative rules

relating to animal disease control.
Be it enacted by the Legislature of West Virginia:

That section cne, article nine, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-cne, as
amended, be amended and reenacted, to read as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS AGENCIES AND BOARDS
T0 PROMULGATE LEGISLATIVE RULES.

§64-9-1. Commissioner of agriculture.
- {a) The legislative rules filéd in the state register on the

sixth day of April, one thousand nine hundred eighty-three,
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relating to the commissicner of. agriculture {schedule of charges
for inspection services: fruit}, are authorized.

(k) The legislative rules filed in the state register on the
third day of August, one thousand nine hundred eighty-three,
relating to the commissiconer of agriculture {licensing of
auctioneers), are authcrlized.

{(c) The legislative rules filed in the state register on the
eighth day of February, one thousand nine hundred eighty-four,
relating to the commissicner of agriculture {conduct of beef
industry self-improvement assessment program referendum)}, are
authorized.

{d) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (feeding untreated
garbage to swine), are authorized.

(g} The legislative rules filed in the state register on the
fourth day of June, one thcusand nine hundred eighty-four,
relating to the commissioner of agriculture (registration,
taxation and control of dogs), are authorized.

{(£) The legislative rules filed in the state register on the
first day of November, one thousand nine hundred eighty=-~four,
relating to the commissioner of agriculture (public markets), are
authorized.

{g) The legisiative rules filed in the state register on the

tenth day of September, one thousand nine hundred eighty-four,
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relating to the commissioner of agriculture (noxious weed rules},
are authorized.

th} The legislative rules filed in the state register on the
fourth day of June, one thousand nine huﬁﬁred eighty-four,
relating to the commissioner of agriculture (animal disease
control), are authorized. |

(i) The legislative rules filed in the state register on the
fifth day of January, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (use of certain
picloram preducts), are authorized.

(i) The legislative rules filed in the state register on the
eighth day of March, one thousand nine hundred eighty-five,
relating to the commissioner of agriculture (increasing certain
fees by rules and regulations), are authorized.

~{k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
modified by the ccmmissioner of agficulture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirty-first day of January,
one thousand nine hundred eighty-six, relating to the
commissioner of agriculture (licensing of livestock dealerg), are
authorized.

(1) The legislative rules filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty-six,

modified by the commissioner of agriculture to meet the
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objections of the legislative rule-making review committee and
refiled in the state register on the fifth day of January, cne
thousand nine hundred eighty-seven, relating to the commissioner
of agriculture (West Virginia pesticide use and application act),
are authorized. -

(m) The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred eighty-six,
modified By the director of the divisieon of forestry ol the
department of agriculture to wmeet the objections of the
legislative rule-making review committee and refiled In the state
register on the fifth day of JanUary, one thousand nine hundred
eighty~-seven, relating to the director of the division of
forestry of the department of agriculture {fginseng}, are

authorized.

tenth day of Aapril, one thousand nine hundred eighty-seven,
relating to the commissiconper of agriculture (schedule ¢l charges
for inspection services: fruit), are authorized.

(o) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred eighty-seven,
modified by the commissioner cof agriculture to meect the
objections of the legislative rule-making review committee and
refiled in the state register on the eighth day of September, one

thousand nine hundred eighty-seven, relating to the commissioner

of agriculture (animal disease control), are authorized.
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(P) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty-eight, relating to the commissioner of agriculture (sale
and distribution of commercial fertilizer), are authorized.

{q) The legislative rules filed in the state register on the
fifteentn day of September, one thousand nine hundred
eighty-eight, modified by the commissioner of agriculture to meet
the objecticons of the legislative rule-making review committee
and refiled in the state register on the twenty-sixth day of
October, one thousand nine hundred eighty-eight, relating to the
commissicner of agriculture {(animal disease contrcl), are
authorized.

(r} The legislative rules filed in the state register on the
fifteenth day of May, one thousand nine hundred eighty—n%ne,
modified by the commissioner of agriculturs to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-first day of August,
cne thousand nine hundred eighty-nine, relating to the
commissioner of agriculture (producticon of wmilk and cream for
manufacturing purposes), are authorized.

{s) The legislative rules filed in the =tate register on the
sevénth day of BAugust, one thousand nine hundred eighty-nine,
modified by the commissiconer of agriculture tc meet the
cbjecticns of the legislative rule-making review committee and

refiled in the state register on the twenty-third day of October,
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one thousand nine hundred elghty-nine, relating to the
commissioner o©f agriculture (animal disease contreol), are
authorized.

(t) The legislative rules flled in the state register on the
tenth day of »August, one thousand nine hundred ninety, modified
by the commissioner of agrieculturée to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the fifth day of Octeber, cne thousand nine hundred
ninety, relating to the commissioner of agriculture (meat
inspection), are authorized.

fu) The legislative rules filed in the state register on the
tenth day of Baugust, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections of the
register on the third day of Octcber, one thousand nine hundred
ninety, relating to the commissioner of agriculture (agricultural
liming materials), are authorized.

{v) The leglislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, medified
by the commissioner of agriculture to meet the objectiens of the
legislative rule-making review committee and refiled in tie state
reglster on the third day cof October, one thousand nine hundred

ninety, relating %£o the commissicner of agriculture fpublic

markets), are authorized.
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{(w) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred ninety,
modified by the commissicner of agriculture %tto meet the
objections of the legislative rulefmaking review commlttee and
refiled in the state register on the ninth day of November, one
thousand nine hundred ninety, relating to the commissiocner of
agriculture (animal disease control), are authorized.

(%) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state rggister on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating toc the
commissioner of agriculture (commercial feed), are authorized
with the amendments set forth below:

On page two, after subsection 3.3., by adding a new
subsection, designated subsection 3.4., to read as follows:

"3.4. The commissioner will not assess a tonnage fee on any
commercial feed or feed ingredients used in the manufacture of
poultry contract feed.";

" On page five, after subsection 4.3.m., by adding a new
subsection, designated subsection 4.2.n., to read as fcllows:

"4.3.n., The commissioner will consider poultry contract feed
tc be customer-formula feed."}

And,
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page eight, after subsection 5.5., by adding a new

subsection, designated subsection 5.6., to read as follows:

s,

6. Poultry contract feed labels shall conform to the

reguirements of W. Va. Code §19-14-8(d), except that:

5.6.a. The name of the grower or feeder will substitute for

the requirements for the name of the purchaser; and,

5.6.b. The net weight (avoir dupois) of the commercial feed

and each feed ingredient used in the feed shall not be required

to be listed."”

(y)

fourth

The legislative rules filed in the state register on the

day of June, one thousand nine hundred ninety-one,

mcdified by the commissioner of agriculture to meet the.

objections of the legislative rule-making review committee and

refiled in the state register on the second day of August, one

thousand nine hundred ninety~cne, relating to the commissicner of

agriculture (wood destroying IinhsSect treatment standards), are
authorized. L L _
(z} The legislative rules filed in the state register on the

twentieth day of December, one thousand nine hundred ninety,

modified by the commissicner of agriculture to meet the

cbjections of the legislative rule-making review committee and

refiled 1n the state register on the thirtieth day of April, one

thousand nine hundred ninety-one, relating to the commissioner of

agriculture (fee structure for the pesticide contreol act of

1550},

are authorized. .
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(aa) The legislative rulesz filed in the state register on the

elghth day of BAugust, one thousand nine hundred ninety-cone,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twelfth day of November, one
thousand nine hundred ninety-ocne, rela£ing to the commissioner of
agriculture (animal disease control), are authorized.

(bb) The legislative rules filed in the state register on the
eighth day of Aaugust, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committese and
refiled in the state register on the tenth day of September;, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (West Virginia plant pest act), are authorized.

(cc) The legislative rules filed in the state register on the
twenty-sixth day of July, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to me=t the
objections of the legislative rule-making review committee and
refiled in the state reglster on the sixteenth day of OQctober,
one thousand nine hunared ninety-one, relating to the
commissioner of agriculture (licensing of pesticide businesses),
are authorized.

(@d) The leglslative rules filed in the state register on the
eighth day o©of August, o¢cne thousand nine hundred ninety-one,

modified by the commissioner of agriculture to meet the
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objections of the legislative rule-making review committee and
refiled in the state register on the second day of Qctober, cne
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (certified pesticide applicators), are authorized.
(ee) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified Dby the commissioner of agriculture +to meet tne
cbjections of the legislative rule-making review committec and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the

commissloner of agriculture (assessment cof civil penalties and
procedures for consent agreements and negotiated settlements),
are authorized.

{££) The legislative rules filed In the state register on the
eighth day ocf August, one thousand nine hundred ninety-one,
modified by the commissiconer of agriculture to meet the
objecticens of the leglislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating te the
commissioner of agriculture (aerial application of herbicides to
rights-of-way)}, are authorized.

{gg) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-cne,
modified by the commissioner of agriculture teo meet tho

cbjecticens cof the legislative rule-making review committee and

10
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refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ﬁi;ety—one, relating teo the
commissioner of agriculture (frozen desserts and imitation frozen
desserts), are authorized, with the amendment set forth below:

.On page twelve, by striking out all of section 13 and
substituting a new section 1%, to read as follows:

"61-4B-13. Enforcement poclicy.

15.1. The commissioner may assess a viclation of W. Va. Code
§19-118-1 et seq. or of these rules against the manufacturer cf
product and/or the distributor of the mix uséd tdrﬁanufacture the
product. -

15.2. The commissioner will assess any violations of W. Va.
Code §19-11B~1 et seq. or of this rule to the distributer for mix
sampled from unopened containers. The company will not be
assessed additional cumulative noetices of wviolations until the
commissioner has determined that the firm has had adequate notice
of the previous notice, generally 10 days from the mailing of the
notice of viclation.

15.3. Whenever one of the last five consecutive official
product samplie(s) taken on éeéégate days within a one vear period
are .found to be adulterated or misbranded, the commissioner shall
send a written "First Notice" to the manufacturer or distributor
whichever 1is appropriate. This notice shall notify the

manufacturer or distributor of the wviolation of W. Va. Code

11
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§19-11B-1 et seg. ©r of these rLles and the enforcement policy
established by this section of the rule.

15.4. .. Whenever two of the last five consecutive official
preduct sample(s) taken on separate days within a one year pericd
are found to be adulterated or misbranded the commissioner shall
send a written "Second Notice" ts the manufacturer or distributor
whichever is appropriate.

15.4.a. The commissioner shall celilect additional official
product sample({s) within 21 days of the sending of a Second

Notice to fthe manufacturer or distributor, but shall not cellect

product samples before the lapse of 7 days from the sending of a

Second Notice.

15.5. Whenever three of the last five consecutive official
product sample(s) taken on separate days within a one year period
are found to be adulterated or misbranded the commissioner shall
send a written "Third Neotice" teo the manufacturer or distribulor
whichever ls appropriate. -

15.5.a.” The commissicner shall collect additional official
product safple(s) within 21 days of the sending of the Third
Notice to the manufacturer cr distributor, but shall not cecllect
additicnal product samples before the lapse cof 7 days from the
date of sending of the notice. T -

15.6. The commissioner will issue a "Shut-dewn Order® for a
period of 24 hours to a manufacturer or distributor when the

record of the firm indicates thaﬁreffectiQe action has not been

Iz
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taken to correct the causes of the violations, for instance when
three out of the last five ;amples from the same machine are
vieolative, The "Shut—down Order" will normally be issued with
the "Third Notice". The "Shut-down Order" will give the reasons
for the order, state the portion of the manufacturing or
distributing operation that is prohibited f£from operating while
the crder 1is in effect, give conditions of the order, state the
length of time that the Shut-down Order will be in effect and
specify a time and place for a hearing to be held in this matter.
Except that in the case where the puklic héalth, safety or
welfare is at risk, the commissiconer will issue an immediate
Shut¥down Order and give notice to the manufacturer cor
distributor under the provisions of subdivision 15.6.a. of this
rule.

15.6.a. The commissicner will issue an immediatershut-down
Order without giving the manufacturer or distributor the
opportunity t¢ be heard where there is a hazard to the public
health, safety or welfare.. In these cases, the manufacturer or
distributor will be given the opportunity to request a hearing
before the commissicner after the notifigation of the 6rde£ is
received by the manufacturer or distributor. All shut-down
Orders issued due to noncompliance with subdivisiens 3.1.c.,
8.1.d. or 8.1.g. of this rule are considered to involve a risk to

the public health, safety or welfare.
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15.6.b. The manufacturer or distributor will be responsible
£57 causing all Operations covered by the Shut-down Order to
cease and fellow all other conditions of the corder. A%t the end
of the period of the order, the manufacturer or distributor may
resume operations without further acticon by the commissioner.

15.7. If after = Sshut-down Order has been issued the
commissioner finds that effective corrective action has not been
taken, he mav issue a suspesnsicn of the Frozen Desserts
Manufacturer Permit. The suspension shall state the itime that
the suspension will become effective, give the reasons for the
suspéension and specify 3 time and place for a hearing to be held
in this matter. Except that in the case of a summary suspension
the commissioner will give the manufacturer the opportunity to
request a hearing in this matter —subseguent to the notification
of the suspension.

15.7.a. All s&uspensions due to nonconformance ta
subdivisions 8.1.¢., 8.1.d. or B8.l.g. of this rule are summary
suspensions.

15.7.b. A suspension of the Frozen Desserts Manufacturer
Permlt remains in effect until the manufachturer submits and the
commissioner accepts a written plan ¢f correction and a reguest
for a reinstatement of the permit.

15.7.¢.”  The commissioner has seven days from the date of

receipt of this application teo respond tc a suspensiecn in the

case of vioclatidns of subdivisions 8.i.c., B8.l.d. or &.l.g. of
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this rule and fourteen days to respeond for all other violations
of W. Va. Code §19-11B-1 et seqg. or these rules. The
commissioner will accept or deny the application Zfor a
reinstatement o©of the permit and will give the termsg and
conditions under which the permit will be reinstated.

15.8. If the commissioner £inds that after the firm has
resumed production following a suspension of their Frozen
Desserts Manufacturer Permit that effective corrective action
has not been taken, then the commissiconer will hold a hearing teo
determine if the Freozen Desserts Mangﬁacturer Permit should be
revoked.

15.9. Persons whe manufacture a product on an intermittent
or infreguent basis, so that the standard enforcement policy
cannot apply, will enter intoc a consent agreement with the
commissioner for correction of all itenms foun& tc be not in
conformance with W. Va. Code $§18-11B-1 et seqg. or these rules.

15.10. Whenever an antibicotic or pesticide residue test is
found to be above tolerance, the commissiocner shall notify the
manufacturer and/or distributor immediately of this fact and
shall begin an investigation to determine the cause of the
residue. The commissioner shall regquire that any person found to
be responsible for the residue shall correct the cause of the
residue prior to the resumption of the manufacturing or

distribution of the product.
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15.%1. A person whoe performs a recall by vocluntarily
removing product from sale and distribution in an effective
manner so as to liamit the potential harm to *he health and
wall=-being of the public may be eligible for exemptions from the
normal enforcement Pdlicy. The commissioner shall consider the
facts of each case when making a decision on an exempticn.

15.12. The commissioner may apply the enforcement policy in
a liberal manner in cases where all official preoduct sample
results that invelve a product in the form actually scld to the

public have been found to be iIn conformance with W. Vva. Code

11.§19-11B-1 et seqg. or these rules.
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15.13 .. The commissioner may suspend the standard enforcement
policy in cases where such action is necessary %to protect the
public health, safety or welfare.

15.14. Resamples will only be taken from machines that were
shown to be producing violative preduct the previous visit,
except for resanmples needed to check that the nonviolative status
is being maintained according to the following schedule:

15.14.a. After a first notice and one nonviclative sample,
resamples will be taken betWween 5 to 6 months after the
nonviolative sample.

18.14.b. After a second notice and one nonviclative sample,

resamples will be taken between 3-4 months after the nonviolative

sample.
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"15.14.c. Other resanples may be considered necessary to
determine that the nonviolative status is being maintained.™

(hh) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review, committee and
refiled in the sgtate register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (West Virginia apiary law of 1991),
are authorized.

fii) The 1legislative rules filed in the state register on
the eighth'day of  August, one thousand nine hundred ninegy—one,
modified by the commissioner of agriculture tec meet the
objections of the 1legislative rule-making review commitiee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (disposal of dead poultry), are
authorized with the amendments set forth below:

On page two, section two, by adding a new subsection to read
as follows:

"2.8 "Disposal pit" means an opening dug in the ground to a
minimum depth of six feet, contalning a minimum capacity of 150
cukic fee, covered with a minimum of 12 inches of dirt, and
provided with one or more openings for the introduction of

poultry.  The openings shall be a minimum size of eight inches
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square and equipped with tight lids. A disposal pilt shall be
located in a site which will prevent contamination of the
groundwater or the surface water. This site should conform to
the standards estabklished in this rule."

On page two, subsection 3.1 after the word "incinerator," by
adding the words "disposal pilt,"

And,

On page two, by adding a new section, designated section 4,

to read as follows:

"g61-1C~4. Standards for Site Lecation for Disposal Pits.

4,1 No part of a dispeosal pit system shall be located in a
poorly drained or £illed ar2a, or in any area where seascnal
flooding occurs.

4.2 No part of a disposal pit system shall be located within
10 feet ©of a bulilding, foundation or property line.

4.3 No part of a disposal pit system shall be located within
50 feet of a public water supply 1line or within 10 fect of a
private water supply system.

4.4 A disposal pit shall be located at least 50 feet from a
private well or groundwater supply.

4.5 There shall be a minimum of three feet between the
bottom of a disposal pit and seasonal groundwater or rock, shale

or any other impermeable layer.
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4.6 The evaluaticn of the site for installation cf a
disposal pit shall be based upon percolation test results.
Perceolation tests shall be performed in the following manner:

4.6.1 Location - At least two holes shall be placed over the
selacted site. The results of these two fest holes will be
averaged.

4.6.2 Holes shall be dug or bored from six to eight inches
in diameter at the site where the disposal pit will be installed.
The holes should be at least 24 inches in depth.

4.6.3 The bkottom and sides of the hecles shall be scratched
with a sharp prointed instrument or wire brush to remove any
smeared so0il surfaces which interfere with the abscrption of
water into the soil.

L.6.4 Loose dirt shall be removed from the bottom of the
test holesz and two Inches of coarse sand or fine gravel shall be
placed into the holes to prevent sealing.

4.6.5%5 An eight or ten penny nail shall be placed in the wall
of each hole exactly six inches above the level of sand or
gravel.

4.6.6 The test hole shall be completely filled with water to
grourid level. Water in the hole shall be kept to a depth of at
leasgt 12 inches for a minimum peried of four hours before
beginning the perceclation rate measurement.

4.7 Percolatlion rate measurement -~ Upon completicn of the

above, the water depth in the holes shall be adjusted to the

19




1 level of the nail. The number of minutes i1t takes for this six

"y

inches of water (all %the water) to be absorked inte the soil
3 shall be accurately determined. This time in minutes, divided by
4 six, gilves the rate of fall per inch. The average rate of fall
5 m@st be between five minutes and €0 minutes.V?

5 {3} The legislative rules filed in the state register on the
7 eighth day of Baugust, on® thousand nine hundred ninety-cne,

8 modified by the commissioner of agriculture to meet the

D

objections o©of the legislative rule-making review ceommittee and
10 refiled in the state register on the twenty-fourth day of
11 September, one thousand nine hundred ninety-one, relating to the
12 commissioner of agriculture (licenmsing of livestock dealers), are
13 authorized.

14 (kk) The legislative rules filed in the state register on the
15 fifteenth day of September, one thousand nine hundred ninety-two,
16 modified By the commissioner of agriculture to meet the
17 objections ¢f the legislative rule-making review committee and
18 refiled in the state register on the elghteenth day of November,
15 one thousand nine hundred ninety-two, relating <o the
20 commissioner of agriculture {commercial feed), are authorized.

21 {11) The legislative rules filed in the state regisﬁer on the
22 fifteenth day of Septenber, one thousand nine hundred ninety-two,
23 modified by the comnmissioner of agriculture to meet the
24 cobjections of the legislative rule-making review committee and

25 refiled in the state register on the nineteenth day of February,

20
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one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (general groundwater protection rules
for fertilizers and manures), are authorized.

{mm) The legislative rules filed in the state register on the
fifteenth day of Sertember, one thousand nine hundred ninety-two,
nrodified by the commissiconer of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (primary and secondary containment of
fertilizers), are authorized with the amendments set forth below:

"On page five, by striking out all of subsection 3.5 and
inserting in lieu thereof a new subsection 5.5 to read as
follows: 'The operator or his licensed representative shall sign
and date each application under oath.': and

Oon page eighteen, by striking out all of subsection 14.1 and
inserting in lieu thereof a new subsection 14.1 to read as
follows:

‘211 moneys for the purpose_of the enforcement aﬁd
administration of this rule shall come from general revenue funds
appropriated by the legislature for that purpecse. The net
proceeds of civil penalties collected pursuant to W. Va. Code
§20-5M-10a or any <civil administrative penalties collected

pursuant to W. Va. Code §20-5M-10c will Dbe deposited in the

-
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groundwatex remediation fund established in W. Va. Code §20-5M-1.

et sag. ™.
(nn) The legislative rules filed in the state register on the
fifteenth day of Septenber, one thousand nine hundred ninety-two,

modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture {general groundwater protection rules
for pesticides), are authorized..

{oo) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture toc meet the
chjections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (bulk pesticide operaticonal rules),
are authorized. .

{pr) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissicner of agriculture tc meet the
objections of the legislative rule-making review cemmittee and
refiled in the state register on the ninetecenth day of Fcbruary,

one thousand nine hundred ninety-three, relating to the
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commissioner of agriculture (non-bulk pesticide "rules for
permanent operational areas), are authorized.

{ga) The legislative rules filed in the state register on the

sixteenth day of April, one thousand nine hundred ninety-three,

‘médified bv the commissioner of agriculture to meet the

cbijections of the Jlegislative rule-making review committee and

refiled in the state register on the ftwenty-siwth day of Julvy,

one thousand mnine hundred ninety-three, relating to the

commissioner of agriculture (animal disease control), are

authorized,

NOTE: The purpose of this bill is to authorize the
Commissioner of Agriculture to promulgate legislative rules
relating to animal disease control.

__Sﬁfike—throughs indicate language that would be stricken from

the present law, and underscoring indicates new language that
would be added.
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.. H. B._4235

(By_Delegates Gallagher, Douglas, Compton, )

Huntwork, Burk and Falrcloth
{Introduced Januzry 31, 1994 ; referred to the

Agriculture and Natural Resources )

Committee on NG
then the Judicliary

A BILL to amend and reenact section one, article nine, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating teo authorizing the
.commissioner of agriculture to promulgate legislative rules
relating to animal disease control.

Be it enacted by the Legiélature of West Virginia:

That section one, article nine, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted, to read as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS AGENCIES AND BOARDS
TO PROMULGATE LEGISLATIVE RULES.

§64~9-1. Commissioner of agriculture.

(a) The legislative rules filed in the state register on the

sixth day of April, one thousand nine hundred eighty-three,
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relating to the commissiohér of &griculture (schedule of charges
for inspection services: fruit), arYé authorized.

(b} The legislativeé rules fileéd in the state register on the
third day of August, one thousand nine hundred eighty-three,
relating to the commissioner of agriculture (licensing of
auctioheers), are authorized,

{¢} The legislative rulés filéd in the state register on the
eighth day of Februayy, one thousand nine hundred eighty-four,
relatitig t¢® the commissioner of agriculture ({conduct of beef
industry self-inprovémeéent assesSEBment program referendun), are
authorized. - o .

fd) The legislative rules filed in the state register on the
fourth day of June, cone thousand nine hundred eighty-four,
relating to the commissioner of agriculture (feeding untreated
garbage to swine), are authorized.

(e} The legislative rules filed in the state rggister on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (registration,
taxation and control of dogs), are authorized.

{f} The legisldtive rules filed in the state register on the
first day of November, one thousand nine hundred eighty-four,
reléting to the commissioner of agriculture (public markets), are
authorized. - _

(g) The legislative ruleés filed in the state register on the

tenth day of September, one thousand nine hundred eighty-four,
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relating to the commissioner of agriculture (noxious weed rules),

are authorized. : : -

(h) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (animal disecase
control), are authorized.

(i) "The legislative rxules filed in the state register on the
fifth day of January, one thousand nine hundred eighty-four,
relating to the commigsioner of agriculture (use of certain
picloram products), are authorized.

(3) The legislative rules filed in the state register on the -
eighth day of March, one thousand nine hundred eighty-five,
relating to the commissioner of agriculture (increasing certain
fees by rules and regulations), are authorized.

(k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirty-first day of January,
one thousand nine hundred eightv-six, .relating teo the

commissioner of agriculture (licensing of livestock dealers), are

authecrized. e R
fl) The legislative rules filed in the state register on the
eighteenth day of June, ocne thousand nine hundred eighty-six,

modified by the commissioner of agriculture to meet the
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objections of the legislative rmle-making review committee and
refiled in the state register on the fifth day of January, one
thousand nine hundred eighty-seven, relating to the commissioner
of agriculture (West Virginia pesticide use and application act),
are authorized. B

(m) The legislative rules filed in the state register on the
eighteenth day of August, one thousand nine hundred elighty-six,
modified by the director of the division of forestry of the
department of agriculture to meet the cobjections of the

legislative rule-making review committee and refiled in the state

register on the fifth day of Japuary, one thousand nine hundred

eighty-seven, relating toc the director of the division of
forestry ©of the department of agriculture (ginseng), are

authorized.

{n} The legislative rules filed in the state register on the
tenth day of April, one thousand nine hundred eighty-seven,
relating to the commissicner of agriculture (schedule of charges
for inspection services: fruit), are authorized.

(o) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred eighty-seven,
modified ::hy the commissioner of agriculture to meet the
objections of the legislative xule-making review committes and

refiled in the state register on the eighth day of Septembetr, one

thousand nine hundred eighty-seven, relating te the commissioner

of agriculture (animal disease control), are authorized.
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(p) The legislative rules filed in the state register on the
fifteenth day of September, one thcusand nine hundred
eighty-eight, relating to the commissioner of agriculture (sale
and distribution of commercial fertilizer), are authorized.

(gq) The legislative rules filed in the state register onlthe
fifteenth day o¢f September, one thousand nine hundred
eighty~-eight, modified by the commissioner of agriculture to meet
the objections of  the legislative rule-~making review committee
and refiled in the state register on the twenty-sixth day of
October, one thousand nine hundred eighty-eight, relating to the

commissioner of agriculture ({animal disease contreol), are

authorized.

{r} The legislative rules filed in the state register on the
fifteenth day of May, one thousand nine hundred eighty-nine,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-first day of August,
one thousand nine hundred eighty=-nine, relating to the
commissioner c¢f agriculture {production of milk and cream for
manufacturing purposes), are authorized.

{(s) The legislative rules filed in the state register on the
seventh day of August, one thousand nine hundred eighty~nine,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review ccmmittee and

refiled in the state register on the twenty-third day of Cctober,
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commissioner of agriculture {animal disease control), are
authorized.

(t} The legislative xrules file@ in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to nmeet the objections of the
legislative rule-making réeview commitiee and refiled in the state
register on the fifth day of October, one thousand nine hundred
ninety, relating to the commissioner of agriculture (meat
inspection), are authorized.

{u} The legislative rules filled in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the third day of October, one thousand nine hundred
ninety, relating tc the commissioner of agriculture (agricultural
liming materials), are authorized.

fv) The legislative rules filed in the state register on the
tenth day of Augu§t, oneg thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the third day of OCctober, one thousand nine hundred

ninety, relating to the commissioner of agriculture ({public

markets), are authorized.
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{w) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred ninety,
modified by *the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
réfiled in the state register on the ninth day of November, one
thousand nine hundred ninety, relating to the commissioner of
agriculture (animal disease control), are authorized.

(¥} The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
cbjecticns cf the legislative rule-making review ccmmittee and
refiled in the state register on the twenty-fcocurth day of
September, one thousand nine hundred ninet?—one, relating to the

commissioner of agriculture (commercial feed), are authorized

'with the amendments set ferth below:

On page two, after subsection 3.3., by adding a new
subsection, designated subsection 3.4., to read as follows:

"3.4,. The commissioner will not assess a tonnagé fee on any
commercial feed orxr feed ingredients used in the manufacture of
poultry contract feed.";

on page five, after subsection 4.3.m., Ly adding a new
subsecticn, designated subsection 4.3.n., to read as follows:

"4.3.n. The commissioner will consider poultry contract feed
to be customer-formula feed.";

And, : S e




10
il
12
i3
14
15
i6
17
18
19
20
21
22

23

25

Oon page eight, after subsection 5.5., by adding a new
subsection, designated subsecticn 5.6., to read as follows:

"5.6. Poultry contract feed labels shall conform to the
requirements of W. Va. Code §19-14-8(d), except that:

5.6.a. The name of the grower or feeder will substitute for
the regquirements for the name of the purchaser; and,

5.6.b. The net weight (avoir dupois) of the commercial feed
and each feed Ingredient used in the feed shall not be required
to be listed."

(v} The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred ninety-one,
modified ky the commissicner of agriculture to meet the
objections of the legislative rule-making review committee and
refile@ in the sBtate register on the second day of August, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (wood destroying insect treatment standards), are
authorized.

(z) The legislative rules filed in the state register on the
twentieth day of December, one thousand nine hundred ninety,
modified by the commissiocner ﬁf agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirtieth day of April, one
thousand nine hundrsd ninety-one, relating toc the commissioner of
agriculture (fee structure for the pesticide contrel act of

1990}, are authorized.
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(aa) The legislative rules filed in the state register on the
eighth day of Augusi, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review comﬁittee and
refiled in the state register on the twelfth day of November, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (animal disease control), are authorized.

(bb) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-cne,

modified by the commissioner of agriculture. to meet the

‘cbijections of the legislative rule-making review committee and

refiled in the state register on the tenth day of September, cne
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (West Virginia plant pest act), are authorized.

(cec) The legislative rules filed in the state register on the
twenty-sixth day of July, one thousand nine hundred ninety-one,
modified by th& d¢commissioner of agricultuge to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the sixteenth day of October,
one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (licensing of pesticide businesses),
are authorized. . _ .

(dd) The legislative rules filed in the state register on the
eighth day of Aaugust, one thousand nine hundred ninety-one,

modified by the commissicner of agriculture. to meet the
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cbhbjections of the legislative rulse~making review committee and
refiled in the state register on the second day of Cctober, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (certified  pésticide mpplicators), are authorized.

{ee) The legislative rules filed in the state register on the
moedified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
comnissioner of agriculture {assessment of civil penalties and
procedures for consent agreements and negotliated settlements),
are authHorized. . o T

(££) The legislative rules filed in the state register on the

eighth day of August, one thousand nine hundred ninety-one,
modified by the commissicner of agriculture to meet the
cbjections of the legislative rule-making review committee and
raefiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating tc the
comnissioner of agriculture {aeri&;lépplication_of herbicides to
rights-of-way}, are authorized.

{(gg) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture toe meet the

obiections of the legislative rule-making review committee and

i0
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refiled in the state reglister on the twenty-fourth day of

September, one thousand nine hundred ninety=-one, relating to the
commissioner of agriculture (frozen desserts and imitation frozesn
degserts), are authorized, with the amendment set forth below:

On page twelve, by striking out all of section 15 and
substituting a new section 15, to read as follows:

"61-4B=15. Enfcrcement policy.

15.1. The commissioner may assess a vielation of W. Va. Code
§19-118~1 et seq. or of these rules against the manufacturer of
product and/otr the distributor of the mix used to manufacture the

product,

15.2. The commissioner will assess any violations of W. Va.
Code §19-11B-1 et seg. or of this rule to the distributor for mix
sampled from unopehed ccntainers. The ccompany will not be
assessed additional cumulative nctices of vieclations until the
commissioner Has detarmined that the firm has had adegquate notice
of the previous notice, generally 10 days from the mailing of the
notice of viclation.

15.3. Whenever one cof the last five consecutive official
product sample(s) taken on separate days within a one year period
are found to be adulterated or misbranded, the commissioner shall
send a written "First Nctice" tc the manufacturer or distributer

whichever is appropriate. This notice sgshall notify the

manufacturer or distributor o¢f the violation of W. Va., Code

11
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§19-11B-1 et seq. or of these Tiles and the enfarcement policy
established by this section of the rule.

15.4. Whenever two cf the last five consecutive official
product sample(s; taken on separate days within a one year period
are found to be adulterated or misbranded the commissioner shall
send a written "Second Notice" to the manufacturer or distributer
whichever is apprepriate.

15.4.a. The commissioner shall collect additional official
praoduct sample(s) within 21 days of the sending of a Second
Neoetice to the manufacturer or distributor, but shall not collect
product samples before the lapse of 7 days from the sending of a
Second Notice.

15.5. 7 Whenever three of the last five consecutive cofficial
product sample(s) taken on separate days within a one year period
are found to be adulterated or misbranded the commissioner shall
send a written "Third Notice" to the manufacturer or distributer
whichever is appropriate.

15.5.a. The commissioner shall collect additional official
product sample(s) within 21 days of the sending of the Third
Notice teo the manufacturer or distributor, but shall not collect
additional product samples before the lapse of 7 days from the
date of sending of the notice.

15.6.  The commissicner will issue a "Shut-down Order" for a
pericd of 24. hours to a manufacturer or distributor when the

record of the firm indicates that effective actlen has not been

12
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taken to correct the causes of the violations, for instance when

three out of the last five samples from the same machine are
vioclative. The "Shut-down Order" will normally be issued with
the "Third Notice". The "Shut-dqwn order" will give the reasons
for .the  order, state the portion of the manufacturing or
distributing operation that 1s prohibited from operating while
the order is in effect, give conditions of the order, state the
length of time that the Shut-down Order will be in effect and
specify a time and place for a hearing to be held in this matter.
Excépt that in the case where the public health, safety or
welfare is at risk, the commissioner will issue an immediate
Shut-down Order and d¢give notice to the manufacturer or
distributor under the provisions of subdivision 15.6.a. of this
rule. S e el

15.6.a. The commissioner will issue an immediate Shut-down
Oorder without giving the manufacturer or distributor the
epportunity to be heard where there is a hazard to the public
health, safety or'welfare.-.In these cases, the manufacturer or
distributor will be given the opportunity to regquest a hearing
before the commigsignefuaftgg_the ngtifigatién of the order is
received by the manufacturer or distributor. All Shut-down
Orders issued due te noncompliance with subdivisions 8.1l.c.,
8.1.d. or 8.1.g. of this rule are considered to involve a risk to

the public health, safety or welfare;
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15.6.b. The manufacturer or distributor will be respconsibkle
for causing all operations covered by the Shut-down Order to
cease and follow all other conditions of the oxder. At the end
of the period of the order, the manufacturer or distributor may
resume operations without further action by the commissioner.

15.7. If after a Shut-down Order has been issued the
commissioner finds that effective corrective action has not been
taken, he may 1issue a suspensicn of the Frozen Desserts
Manufacturer Permit. The suspension shall state the time that
the suspension will become effective, give the reasons for the
suspension and specify a time and place for a hearing to be held
in this matter. Except that in the case of a summary suspension
the commissiocner will give the manufacturer the opportunity to
regquest a hearing in this matter subsequent to the notification
cf the suspension.

15.7.a. A1l suspensions due to nonconformance to

subdivisions 8.l.c., 8.1.d4. or 8.l.g. of this rule are summary

suspensions.
15.7.b. A suspension of the Frozen Desserts Manufacturer
Permit remains in effect until the manufacturer submits and the

commissioner accepts a written plan of correction and a request
for a reinstatement of the permit.

15.7.¢c. The conmissioner has seven days from the date of
receipt of this application to respond to a suspensicn in the

case of violations of subdivisions 8.1.c., 8.1.d. or 8.l.g. of
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this rule and fourteen days to respond for all other wviolations
of W. Va. Code §15-11E-1 et seg. or these rules. The
commissioner will accept or deny %the application for a
reinstatement of +the permit and will give the terms and
conditions under which the permit will be reinstated.

15.8. If the commissioner finds that after the firm has
resumed production following a suspension of their Frozen
Desserts Manufacturer Permit that effective corrective action
has not been taken, then the commissioner will hold a hearing to
determine i1f the Frozen Desserts Manufacturer Permit should be
revoked. T,

15.9. Perscns who manufacture a product on an intermittent
or infrequent basis, so that the standard enforcement policy
cannot apply, will enter into a consent agreement with the
commissioner for correction cf all items found to be not in
conformance with W. Va. Code §19—1iB—1 et seqg. or these rules,

15.10. Whenever an antibiotic or pesticide residue test is
found to be above tolerance, the commissioner shall notify the
manufacturer and/or distributer immediately of this fact and
shall begin an investigation‘fo determine the cause c¢f the
residue. The commissioner shall require that any persen found to
be responsible for the residue shall correct the cause of the
residue priocr to the resumption of the manufacturing or

distribution of the product.
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15.11. A persen who performs a recall by voluntartily
removing product from sale and distribution in an effective
manner so as to limit the potential harm to the health and
well~being of the public may be eligible for exemptions from the
normal enforcement policy. The commissioner shall consider the
facts of each case when making a decision on an exemption.

15.12. The commissioner way apply The eénforcement policy in
a liberal manner in cases wher¥e all official product sample
results that involve a product in the form actually scld to the
public have been fourd te be in conformance with W. Va. Code
§19-11B~1 et seg. or these rules.

15.13. The commissioner may suspend the standard enforcement
policy in cases where such action is necessary to protect the
public health, safety or welfare.

15.14. Resamples will &nly be taken from machines that were
shown to be producing violative prdduct the previous visit,
except for -resamples needed to check that the nonviolative status
is being maintained according to the following schedule:

15.14.a. After = first notice and one nonviclative sample,
resamples will be taken between 5 to 6 months after the
nonviclative sample.

15.14.b. After a second notice and one nonviolative sample,
resamples Will be taken between 2-~4 months after the nonviolative

sample.
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i5.14.cC. Cther resamples may be considered necessary to

determine that the nonviolative status is being maintained."

{hh) The legislative rules filed in the state register con
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled In the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissicner of agriculture (West Virginia apiary law of 1991),
are authorized.

(ii) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-cne,
modified by the commissicoher of agriculture to meet the
objections of the legislative rule-making review committee and
refiled 1in the state register on the twenty-fourth day of
September, one thousand nine hundréd ninety-one, relating to the
commissioner of agriculture (disposal of dead poultry), are
authorized with the amendments set forth below:

On page two, section two, by adding a new subsection teo read
as follows: -

2.8 MDisposal pit" means an opening dug in the ground to a
minimum depth of six feet, ceontaining a minimum capacity of 150
cubic fee, covered with a nminimum of 12 inches of dirt, and
provided with one or more openings for ﬁhe introduction of

poultry. The openings shall be a minimum size of eight inches

17




10

11

12

13

14

15

le

17

13

1=

20

21

22

23

sgquare and equipped with tight 1lids. A disposal plt shall be
located in & &gite which will prevent contamination of <the
groundwater or the surface water. This =zite should conferm to
the standards established in this rule.™

On page two, subsection 3.1 affer the word "incinerator,® by
adding the words "disposal pit.,"

and,

On page two, by adding a new gection, designated section 4,
to read as follows:

"§51-1C~4. Standards for Site Location for Disposal Pits.

4.1 No part of a disposal pit system shall be located in a
poorly drained or f£illed area, dr Ifii any area where seasonal
flooding occurs.

4.2 No part of a disposal pit system shall be located within
10 feet of a building, foundation or property line.

4.3 No part of a dispogsal pit system shall be located within
50 feet of a public water supply line or within 10 feet of a
private water supply systen.

4.4 A disposal pit shall be located at least 50 feet from a
private well or groundwater supply.

4.5 There shall be a minimum of three feet bpetween the
bottom of a disposal pit and seasonal groundwater or rock, shale

or any other impermeable laver.
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4.6 The evaluation of the site for installation of a

disposal pit shall be based upon percolation test results.
Percolation tests shall be performed in the following manner:
4.6.1 Location - At least two holes shall be placed over the

selected site._._.The results of these two test holes will be

averaged.
4.6.2 Holes shall be dug or bored from six to eight inches
in diameter at the site where the disposal pit will be installed.

The holes should ke at least 24 inches in depth.

" 4,6.3 The bottom and sides of the holes shall belscratched
with a sharp pointed instrument or wire brush to remove any
smeared soil surfaces which interfere with the abscrption of

water into the soil.

4.6.4 Ioose dirt shall be removed from the bottom cof the
test holes and two inches of coarse sand or fine gravel shall be
placed into the holes to prevent sealing.

4.6.5 An eight cr ten penny nall shall be placed in the wall

of each hole exactly six inches above the level ¢f sand or

gravel.
4.6.6 The test hole shall be completely filled with water to
ground level. Water in the hole shall be kept to a depth of at

least 12 inches for a minimum periocd of four hours before
beginning the perceclation rate measurement.
4.7 Percolation rate measurement - Upon completion of the

above, the water. depth in the holes shall be adjusted to the
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level of the nail. The number of minutes it takes for this six
inches of water (all the water) tc be absorbed into the soil
shall ke accurately determined. This time in minutes, divicded by
six, gives the rate of fall per inch. The average rate of fall
must be between five minutes and &0 minutes.“l

(ij) The legislative rules filed in the state register on the
eighth day of BAugust, one iheusand nine hundred ninety-one,
nmodified by the commissioner cof agriculture to meet the
objections o©of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating toc the
commissioner of agriculture {licensing of livestock dealers), are
authorized.

(kk} The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture te meet the
chiections of the legislative rule-making review committee and
refiled in the state register on the eighteenth day of November,
one thousand nine hundred ninety-two, relating ¢to the
commissioner of agriculture (commercial feed)], are authorized.

{11} The legislative rules filed in the state register on the
fifteenth day cf September, one thousand nine hundred ninety-~two,
modified by the commissioner of agriculture to meet the
obljections of the legislative rmule-making review committee and

1 4

refiled in the state register on the nineteenth day of February,
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one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (general groundwater protection rules
for fertilizers and manures), are authorized.

(mm) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the,legislatiye‘rgle-making review committee and

refiled in the state register on the nineteenth day of February,

one thousand nine hundred ninety-~three, relating to the

commissioner of agriculture (primary and secondary containment of
fertilizers), are authorized with the amendments set forth below:

"Oon page five, by striking out all of subsection 5.5 and
inserting in lieu therecf a new subsection 5.5 to read as
follows: 'The operator or his licensed representative shall sign
and date each application under cath.': and .

On page eighteen, by striking out all of subsection 14.1 and
inserting in lieu thereof a new subsection 14.1 to read as
follows: - -

'All moneys for the purpose of the enforcement and
administration of this rule shall come from general revenue funds
appropriated by the legislature for that purpose. The net
proceeds cof civil penalties collected pursuant to W. Va. Code
§20-5M-10a or any civil administrative penalties collected

pursuant to W. Va. Code §20-5M-10c will be deposited in the
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groundwater remediation fund established in W. Va. Code §20~5M~-1.
et seg.'".

{rn) The legislative riiles filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
tbjectiors ©f the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture {(general groundwater protection rules

(oo} The leglslative rules filed in the staté register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet kthe
obijections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating %o the
commissicner of agriculture (bulk pesticide operational rules),
are authorized.

{pp)} The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and

refiled in the state register on the nineteenth day of February,

one thousand nine hundred nifnety~three, relating to the




10

11

12
13
14
is
18
17
18

commissiofler of agriculture (non-bulk pesticide rules for

permanent operational areas), are authorized.

(ga) The leqjggative rules filed in the state register on the

sixteenth day of April _one thousand nine hundred ninetv-three,

modified by the commlsSLOner of aquculture tc meet the

objections of ppg lag;slatlve rple-maklnq review commlttee and

CEs

refiled in the state register on the twentv-51xth day of July,

one thousand nine hundred nlnetv threel relating to the

commissioner of aqriculturegjanlmal dlsease contreol), are

avthorized.

NOTE:_The purpose of this bill is to authocrize the
Commissioner of AgricUultidre to promulgate legislative rules
relating to animal disease control.

Strike- throughs 1nd1cate language that would be stricken frem
the present law, and underscoring indicates new language that
would be added.
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KEN HECHLER _ "P“ WILLIAM H. HARRINGTON
& i 3 Chief of Staff

Secratary of Stale

MARY P. BATLIFF : T JUDY COOPER
Deputy Secretary of State iy Dirgctor, Administrative Law
A. RENEE COE “STATE OF WEST VIRGINIA DONALD R. WILKES
Deputy Secratary of State T ’ ; ;
SECRETARY OF STATE prectan Goparatans
CATHERINE FRERQTTE Building 1, Suite 157-K {Plus all the valunteer
Exscutive Assistant 1800 Kanawha B[Vd., East help we can get)
Telephone: (304) 558-6000 T Charleston, WV 25305-0770 FAX: (304) 558-0900
Corparations: {304) 558-8000 ' '
TO: Bob Morris _mg 1=
i o)
AGENCY: Agriculture o 85
32 < n
FROM: JUDY COOPER, DIRECTCOR, ADMINISTRATIVE LAW DIVISIONEE —_ ram
=4
DATE: April 28, 1994 e 3 Ty
22 =TT
THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTEREDEiETO 5ﬁR
PLLEASE REVIEW, PROOF AND RETURN IT WIETH EEY

COMPUTER SYSTEM.
CORRECTIONS. IF THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO

AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YOUR RECCORDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
{10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF

YOU HAVE ANY QUESTIONS.

SERIES: 1 TITLE: _61 Agriculture

* THE ATTACHED RU%/BE'N EVIEWED AND IS CORRECT.
: , )
SIGNED: '
TITLE OF PERSON SIGNING: & oma v or ) owve~

DATE : f/é//‘?ﬁf

khkhhhhhhkhhhhirdhhhhihhhbhhdhdkhhdirhdkhhdi

* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CCRRECTIONS HAVE BEEN MARKED.

SIGNED:

TITLE OF PERSON SIGNING:

DATE :

NOTE: IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE

FORWARD TO THE CORRECT PERSON.




KEN HECHLER WILLIAM H. HARRINGTON
Secrotary of State Chief of Stafi
MARY P, RATLIFF JUDY COCPER
Deputy Secratary of State Director, Administrative Law
A. RENEE COE STATE OF WEST VIRGINIA CONALD R. WILKES
Daputy Secretary of State Director, Comporatons
SECRETARY OF STATE

CATHERINE FRERQTTE Building 1, Suite 157-K (Plus all the volurtoer
Exscutva Assistant 1900 Kanawha Bivd., East help wa can got)

Charleston, WV 25305-0770 FAX: (304) 558-0500

Telephons: (304} $58-6000
Comarations: (304) 558-8000

March 15, 1994

Dr. Lewis Thomas
Agriculture

State Capitol, Bldg. 1
Charleston, WV 25305

SB 145 authorizing, Title 61, Series 1, Animal Disease Control , passed the Legislature on
March 10, 1994. It is now awaiting the Governor’s signature.

You have sixty (60) days after the Governor signs SB 145, to final file the legislative rule with
the Secretary of State’s office. To final file your legislative rule, fill in the blanks on the enclosed form
#6, the "Final Filing" form and file the form with our office with a promulgation history of the rule.
Authorization for your legislative rule is cited in SB 145 section 64-9-1{qq). The agency may set the
effective date of the legislative rule up to ninety (90) days from the date the legislative rule is final filed
with the Secretary of State's office. Please have an authorized signature on the bottom line.

¥#*[MPORTANT: IF YOUR AGENCY HAS COMPLETED THE LEGISLATIVE RULE ON
A WORD PERFECT OR WORD PERFECT COMPATIBLE COMPUTER SYSTEM THAT
USES A 3 1/2" OR 5 1/4" DISK, YOU MUST SUBMIT A CLEAN COPY, WITH ALL
UNDERLINING AND STRIKE-THROUGHS TAKEN OUT, TO OUR OFFICE WHEN
FINAL FILING THE RULE. STATE ON THE DISK THE FORMAT THE RULE IS IN AND
THE TITLE IT IS FILED UNDER. THIS WILL MAKE IT QUICKER FOR US TO ENTER
YOUR RULES ON THE LEGISLATIVE DATA BASE. REMEMBER THE TEXT OF THE
COMPUTER FILED RULE MUST BE IDENTICAL - WORD FOR WORD, COMMA FOR
COMMA, WITH ALL UNDERLINING AND STRIKE-THROUGHS TAKEN OUT, AS THE
HARD COPY AUTHORIZED BY THE LEGISLATURE.

After the final rule is entered into the legislative data base, the rule will be sent to the agency
for review and proofing. Following confirmation or cormrections, as the case may be, the Secretary of
State shall submit to the agency a final version of the rule for their records.

If you have any questions or need any assistance, please do not hesitate to call our office.

*

Thank You
Administrative Law Division




