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TITLE 61 % 1 BYAARY
LEGISLATIVE RULE g
DEPARTMENT OF AGRICULTURE PRSI
- \‘a.i:'ﬁ‘ “j’}ﬁi
SERIES 1 . or i aetant °F 5
ANIMAL DISEASE CONTROL
TITLE: Animal Disease Control
§61-1-1. General
1.1. Scope - This legislative rule establishes general

operating rules and procedures in the Animal Health Division and
are established to prevent, suppress, control and eradicate
communicable diseases of livestock and poultry.

1.2, Authority - W. Va. Code 19-9-2.

1.3. Filing Date -

1.4. Effective Date -

1.5. Amendment of Former Rules - @h&&—%ggés%&%ive—{ﬂ%e

effeetive—April 27,1092, This legislative rule amends WV6ICSR

"Animal Disease Control" filed and effective April
18,1994.
—_—r L T .

§61-1-2. Definitions

2.1, Accredited Veterinarian means any veterinarian
accredited by APHIS and approved by the Animal Health Official of
the state where the veterinarian is doing business.

2.2, Animal means a bird, fish, reptile, or mammal other than
man.

2.3. APHIS means the Animal and Plant Health Inspection
Service or its successor agency of the United States Department of
Agriculture.

2.4. Approved E.I.A. and/or Pseudorabies Laboratory means any
United States Department of Agriculture laboratory approved for
conducting an official E.I.A. (Coggins’) test and/or an official
pseudorabies test. '

2.5. Bioclogicals mean products that are intended for
diagnostic or therapeutic purposes in animals other than man.




2.6. Boar means any male swine used for or intended to be
used for breeding purposes.

2.7. Brucellosis or Bang’s Disease is an infectious disease
in bovine animals caused by any member of the Genus Brucella. Any
animal is considered infected with brucellosis if it has a positive
reaction to any APHIS approved test for brucellosis, or if any
member of the Genus Brucella has been found in the body or its
secretions or discharges, or i1f it has been treated with a live
culture of Brucella.

2.8. Calves mean bovine animals which have not reached the
usual age of maturity for the particular breed. The singular of the
term is calf.

'2.9. Cattle means bison or bovine animals of any age.

2.10. Certified Brucellosis Free Herd means a herd which is
certified-as free from brucellosis by the Commissioner and APHEIS.

2.11. Cervidae means a deer or elk of any age.

2.12. Commissioner means the Commissioner of the West
Virginia Department of Agriculture or his or her agent. Employees
of the Veterinary Services of APHIS have the authority to act as
agents of the commissioner.

2.13. Communicable disease means all the diseases listed in
WV Code §19-9-1-e and the disease avian influenza.

2.14., Egquine means an animal that is a member of the Equinae
genus including horses, ponies, mules, asses and zebras.

2.15. E.I.A. Reactor means an equine cne year of age or clder
who has had two consecutive positive tests for E.I.A. performed in
an approved E.I.A. laboratory and one additional positive test
performed in a United States Department of Agriculture. The animal
- may not show clinical signs of the disease.

2.16. Exposed E.I.A. Animal means any equine is or has been
stabled or commingling (racetracks excluded) within 200 yards of
any equine that has had a positive E.I.A. (Coggins’) test and may
include an animal which has had the same handler as the equine that
has had the positive E.I.A. (Coggins’) test.

2.17., Farm means one contiguous parcel of land operated as
2 unit. Parcels of land owned by a farmer, but separated by other
farms are considered separate farms.

2.18. Feeder’ pig means any immature swine used for or
intended to be used exclusively for feeding for slaughter.




2.19. Fur-Bearing animal means mink, weasel, muskrat, beaver,
opossum, skunk, civet cat (commonly called pclecat), otter, red
fox, gray fox, wildcat, bobkcat, bay lynx, raccoon or fisher.

2.20. Indemnity means money paid by the commissiconer to the
owner of an animal found to be a reactor for a communicable disease
which cannot be cured or controlled by isclation and adeguate or
prcocper veterinary treatment. The amcunt of the indemnity will be
the difference between the sale price of the animal and the value
of the animal in the certificate of appraisal.

2.21. Non-reactor means an animal showing a negative reaction
noted by a specific titer to a test.

2.22. Official Health Certificate means an official form
issued by an accredited veterinarian in the state of origin and
approved by the Animal Health Official of the state of origin
listing all animals (with an accurate description or other
identification) covered by the certificate that have been examined
by the person issuing the form, stating the nature of the
examination and the findings of the health cf the animals covered
by the certificate. In addition, the official health certificate
shall contain the names and address of the consignor and the
consignee of the animals, the wvaccinations that the animals may
have received and the dates that the vaccinations occurred. The
"offjicial health certificate is wvoid thirty (30) days after

issuance. - R

2.23. Cfficial Pseudorabies Serologic Test is an official
pseudorabies test conducted on swine serum to detect the presence
or absence of pseudorabies antibodies.

2.24, Official Pseudorabies Test is any test for the
diagneosis of pseudorabies approved by the United States Department
of Agriculture and conducted in an approved laboratory.

2.25. Perscn means any individual, partnership, association,
fiduciary, firm, company, corporation or any organized group of
persons whether incorporated or not. The term extends tc the
-agents, servants, officers and employees of the person.

2.26. Pseudorabies or Aujesky’s disease (mad itch) is an
infectious and contagious disease of swine and certain other warm-
blooded animals.

2,27 Ratite means any group of flightless birds having a
flat breastbone without the keellike prominence characteristic of
most flving birds. This includes, but not limited to the emu,
ostrich, and rhea. -




2.29+28 Reactor means any animal that responds to a test for
a particular disease showing a positive titer above that which is
considered a negative or suspect resaction for a particular disease.

2.28+-29 Sow means any female swine used for or intended to be
used for breeding purposes.

2.25+-30 Stocker Cattle means sexually lntact cattle not
consigned to. slaughter. _

2.36-31 Suspect means an animal that shows a titer to a
particular test that makes it uncertain whether the animal has been
expcsed or has the particular disease.

2.31=32 Test means an examinatlion made to determine the
presence or absence of antibodies to a disease or an incriminating
reaction to an antigen or other activities to determine whether or

not an animal has a particular disease.

2.32-33 Tuberculosis means an infectious disease caused by
Mycobactérium bovis, commonly known as the tubercle bacillus.

2.33+-34 Vaccine means any biclogical that is a preparation of
live, modified-live or killed infectious agents or a preparation of
tissue that is administered to produce or artificially increase
immunity to a particular disease.

2.34-35 Vaccination meéns the inoculation of an animal with
a vaccine, -

2.35+36 Veterinarian means any veterinarian employed by a
state or federal agency, any veterinarian in this state that is
recognized by the West Virginia Veterinary Medical Association, any
licensed veterinarian, or any livestock technician employed by the

commissioner.

2.36-+37 Wild Animal means any mammal native to the State of
West Virginia, occurring either in a natural state or in captivity.
The term does not include mice and rats.

2.3%+38 Wild Bird means any bird native to the state, or
migrating through this state and includes any imported foreign game
bird, such as pheasant, partridge, gquail, grouse or waterfowl
regardless of whether the birds are held in captivity or noct. The
term does not include chicken, duck, goocse, guinea fowl, peafowl,
turkeys, common canary, exotic finches, ring doves or psittacidae.

2.38<39 Wildiife means any wild bird, wild animal, game
animal, fur-bearing animal, fish (including minnows), amphibians,
aquatic turtles or any agquatic animal used as fish bait, whether
dead or alive. .




§6l~1-3. Biologicals

3.1. The commissioner restricts the sale of any vaccine
containing live, modified-live or killed infectious agents for any
disease known to be a public health hazard to man or that is not
vet known to occur in this state, referred to as "Restricted
Vaccines"; to licensed veterinarians, to any person authorized by
a2 county commission to conduct rabies clinics, and may further
restrict the sale of any biological capable of causing harm to the
public .or animal health when misused to particular persons or

situations.

3.1.a. The commissioner shall pubklish a 1list of
Restricted Vaccines containing 1live, modified-live or killed
infectious agents for any disease known to be a public health
hazard to man or that is not yet known to occur in this state,
known as "Restricted Vaccines", on January 1 of each year. The
commissioner will provide this list to any person upon reguest.

3.2.. No perscn may manufacture, offer for sale, or sell any
biological in this state without a valid permit for the sale of
biologicals issued by the commissioner.

§61-1-4, Quarantines

4.1, The commissioner may place a special or a general
quarantine on any animal or animals as provided by WV Code §19-89-
13,14 and 15 and by this rule, when any animal is found to be
infected with any contagious or infectious disease, when he
suspects that any animal is infected with any contagious or
infectious disease, or when the animal has been imported into this
state in violation ¢f the provisions of WV Code §19-9-1 et seg. or
this rule.

4.2, The commissioner may extend the special or general
quarantine to the premises where the animal is or has been located
when the premises is suspected of being capable of transmitting the
disease to other animals or humans, or the animal needs to be
segregated from other animals s¢ as neot to transmit the disease to
other animals or humans.

4.3. The commissioner may extend the special or general
gquarantine to the meat or milk products of any animal found to be,
or suspected of having, any contagicus or infectious disease and to
any equipment used in the collection, transportation, processing or
manufacturing of the meat or milk products of these animals.

4.4, No person may move any animal or article under
guarantine from the area specified in the gquarantine while the
quarantine is in effect, except when the commissicner gives written
permission for this movement to take place.




- 4.5, The commissioner will release a quarantine when the
animal, product or location under guarantine i§ fQund to bg free of
disease or not capable of causing the transmission of disease to

other animals or man.

4.8. The commissioner shall allow those animals that were
released from quarantine when found to be free of disea;e to enter
commerce free from any restraint caused by the quarantine.

§61-1-5. Tuberculosis or Brucellosis in Cattle

5.1. No person other than an accredited veterinarian, a
qualified official of the United States Department of Agriculture
or agents of the ccmmissioner may perform any activity for the
control or eradication of brucellcsis or tuberculosis.

- ‘5.2, Each labceratory performing tests for brucellosis or

tuberculosis is responsible for reporting in writing to the
commissioner the results on all tests for Dbrucellosis and
tuberculosis as soon as the test results are received. Each report
shall contain a description of the animal including the tattoo cor
ear tag number and any other marks of identification, the sex, the
age the breed, the complete test results, the name and address of
the owner of the animal, the place where the animal was located
when tested, and the name and address of the person testing the
animal.

5.3. The test results for brucellosis will be evaluated with
other factors such as the age of the animal, the vaccination
status, if any, and the herd conditions when the commissioner is
determining if an animal is a reactor; provided that an animal
tested at a public market will mav be considered a reactor when
both the buffered plate antigen at a 1/25 dilution of serum and the
standardé card test results are positive.

5.4, The commissioner may gquarantine any female animal who
has nct had a calf when found to be a progeny ¢f a cow that is a
reactor to brucellosis until the animal has had a calf and a
- Subsequent negative test for brucellosis.

5.5. The commissicner will quarantine any nursing bull calf
found in this state that is a progeny of a cow that is a reactor to
brucellecsis until that animal has been <castrated or the
cogmiisioner gives a special permit for the movement of that
animal.

5.6. The commissioner shall mark any animal found tc be
infected with tuberculosis or brucellosis by placing an ear tag
supplied by APHIS in the left ear of the animal and branding the
left jaw of the animal with the capital letter "B" for brucellosis
or the capital letter "T" for tuberculosis in letters not less than
2 inches high and 1 1/2 inches wide. The commissioner may accept
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the use of hot brands for .this purpose.

5.7. Any person owning any animal infected with or exposed to
tuberculosis or brucellosis that is under gquarantine may apply to
the commissioner for permission to move the animal to slaughter.
The application shall include the complete description of the
animal, the place where the owner wishes to have the animal
slaughtered and any other information that the commissioner may
require to determine i1f he should grant such a permit.

5.7.a. If the commissiconer grants permission to move to
slaughter and issues a VS FORM 1-27 for this purpocse, the permit
shall specify all conditions for movement under which the permit is
approved including the requirement that the slaughter take place
under the supervision of an authorized Federal or State meat plant
veterinarian. The commissioner will require the authorized Federal
or State meat plant veterinarian supervising the slaughter to
provide him forthwith a post-mortem report on the animal in the
case where the animal was found to be a reactor to tuberculosis.

, 5.8. The commissicner will pay an indemnity to the owner of
any bison or bovine animal that has been found to be infected with
either brucellosis or tuberculosis or to be a reactor to these
diseases under the following conditions:

5.8.a. Funds for the pavment of indemnities are
availlable to the commissioner

5.8.b. The animal was located in this state when it
was when found to be infected or when found to be a reactor.

5.8.¢. The animal was tested for brucellosis using
an APHIS approved test by veterinarians employed by APHIS or by the
commissioner or for tuberculosis using an APHIS approved test by an
accredited veterinarian.

5.8.4d. The animal had been vaccinated £for
brucellosis within the age limits prescribed by the commissioner,
as specified in section 8 of this rule, and the animal was at least
20 months of age, if an animal of a dairy type breed, or at least
24 months of age, if an animal of a beef type breed when found to
be infected or when found to be a reactor.

5.8.e. The animal was not vaccinated for
brucellosis as an adult nor maintained in a herd where vaccination
for brucellosis of any animal in the herd has occurred at an age
other than that specified in section 9 of this rule of these rules.

5.8.f. The animal has been quarantined, branded,
been issued a certificate of appraisal by the commissioner and
slaughtered under the supervision of a Federal or State meat plant
veterinarian. ‘



5.8.g. The owner of the animal has allowed a
quarantine to be placed on all the animals remaining under his
ownership, signed an agreement with the commissioner 1listing all
cattle owned by him and agreed to testing for brucellosis or
tuberculosis on all cattle listed in the agreement. The owner has
further agreed to destroy any animal found to be infected within 15
days o¢f the date that the commissioner issues a certificate of
appraisal for any animal found to be infected.

5.8.1h. The owner of the animal has agréed to comply
with WV Code §19-9-28 through §19-9-37 and with the provisions of
this rule.

5.8.i. The owner of the animal has agreed to make
any further additions to the herd in compliance with the provisions
of WV Code §19-9-1 et seg. and with section 6 of this rule.

5.8.j. The owner of the animal has cleaned and
disinfected all premises where the animal was located while it was
infected.. -

5.8.k. The owner has not Dbeen negligent nor
carelessly exposed any animals under his care to brucellesis or
tuberculesis, and the owner has not purchased any animal that he
knew or had reason to believe that had a communicable disease.

5.8.1. The owner o¢f the animal is not any
governmental agency or a pclitical sub-division of this state.

5.8.m. The owner of the animal or his agent has not
been previocusly found to have engaged in any fraudulent attempt to
obtain an indemnity for any animal.

5.8.n. The owner of the animal has scold the animal
at the highest possible price.

5.9. The commissioner will issue a certificate of
appraisal based on the purebred value of the animal only when the
- purebred registration certificate is submitted to the commissioner

prior to making the appraisal, unless the animal i1s less than three
" years of age, in which case the commissioner will be allowed to
amend the appraisal within 30 days after the original certificate
was issued when the breed association submits the registration
certificate for the animal. All other certificates of appraisal
sh?lllappraise the cattle at a value of a non-purebred, or grade,
animal,

5.10. The commissioner will regqguire that any herd that
has been released from a brucellosis gquarantine after the reactor
animals in the herd have been removed, be retested for brucellosis
at 9 and at 12 months after the quarantine is lifted.




§61-1-6. Animal Importation

6.1. No person may import any animal into this state in
vioclation of the provisions of WV Code $19-9-1 et seg. or with
these rules. Any animal that is imported into this state in
violation of WV Code §19-9-1 et seg. or these rules is subject to
guarantine at the expense of the owner of the animal. Animals
imported into this state for the sc¢le purpese of exhibition at a
fair or festival or for sale at a purebred consignment sale are
subject to the provisions of section 8 of this rule in addition to

those ©of this section.

6.2. No person may impert any animal into this state that is
infected with a communicable disease, that has -recently been
exposed to a communicable disease, or that is from an area under a
state or federal gquarantine; except for the provisions of this
section of the rule.

6.3. No person may import any animal inte this state for
breeding purposes or that is to be included in a dairy herd without
a valid officlial health certificate.

. 6.4. The commissioner may reguire that an animal that is
imported into this state for sale at a public market or when
exhibited at a fair or festival in this state have a valid cfficial
health certificate issued by an accredited veterinarian when the
protection of the public and/or animal health of this state

warrants this requirement.

6.5. The animal health official of the state of origin of the
animal to be imported into this state should forward the official
health certificate to the commissicner, in care of the Animal
Hlealth Division, prior to the importation ¢f the animal.

6.5.a. The commissioner will not accept an official
health certificate unless the name of the consignor and the
consignee of the animal, an accurate descripticn or identity of the
animal, the general health status and any other information that is
required by the provisions of this rule is 1listed on the
- certificate.

6.6. The commissioner may decline to accept the official
health certificate of any animal, and thus prevent the importation
of the animal, under the provisions of WV Ccde §19-9-25.

6.7. The commissioner may require that an animal have a
special permit issued by him pricr to importaticn into this state
as specified by this section of the rule.

, 6.7.a. When the commissioner regquires that the animal to
' be imported have a gpecial permit, the owner or cosigner of the
animal shall apply to the commissioner for the permit. The
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application shall state the name of the owner, the description of
the animal, the place of origin and destination of the animal. The
application may cover the importation of more than one animal if
the origin and destination are the same.

6§.7.b. No person may import an animal that regquires a
special permit for entry without a valid special permit and may not
import an animal in any manner that is contrary to the provisions
of the permit issued.

6.7.c. The commissioner will not issue a special permit
for any animal that is not consigned to a legal resident of this
state.

6.7.d. The commissioner will issue a special permit for
a pericd not to exceed fifteen days after the date of issue.

"6.8. The commissioner may allow any animal that does not
have, or that has not been exposed toc a communicable disease, to be
imported _intoc this state for immediate slaughter without an
official health certificate. The commissioner will allow an animal
to be imported into this state for immediate slaughter when that
animal has a communicable disease or has been exposed to a
communicable disease only under the provisions of this section of

the rule. o

6.9. Nursing animals may be imported into this state on the
dam’s test or status, except where otherwise specified.

6.10. Any person in possession of any animal that is imported
into this state shall maintain the official health certificate on
the waybill that shall accompany the animal at all times. '

6.11. All owners and operators of common carriers, railway
cars, trucks and any other conveyance are prohibited from moving
livestock into thils state or through this state unless the common
carrier, railway car, truck or other conveyance:

6.1l.a. 1is maintained in a sanitary condition, or

6.11.b. has been thoroughly cleaned and sanitized after
the use for the transportation of any animal that has been exposed
to or that has any communicable disease, provided that in the case
where any animal that has been exposed to or that has tuberculosis,
the owner or operator of that conveyance shall maintain proof with
the waybill that the cleaning and sanitizing of the conveyance has
cccurred under official supervision.

6.12. Cattle -

6.12.a. HNo person may import into this state any bison
or bovine animal that 1s affected with or that has been exposed to
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.scabies.

6.12.b. The commissioner may require bison or bovine
animals that are not capable of reproducing to have had a
tuberculosis test prior to entry.

6.12.c. The commissioner will allow any bison or bovine
animal infected with brucellosis or tuberculosis to enter this
state only for slaughter, and only when a VS FORM 1-27 has been
issued for that animal.

6.12.d. No person may import any bison or bovine animal
into this state that has been infected with or has been exposed to
brucellosis or tuberculosis without a valid special permit issued
by the commissioner.

' §.12.d.A. The special permit that the commissioner
issues for an animal exposed to brucellosis or tuberculosis shall
require that the animal be gquarantined for not less than ninety
days after importation and shall be retested after that time at the
owner’s expense to determine that the animal is not infected with,
or a reactor to, brucellosls or tuberculosis.

6§.12.e. No person may import any bovine into this state
that is from a herd that has been under quarantine for tuberculosis
during the twelve months previous to the importation unless that
animal has had a negative tuberculosis test no more than 2 months
prior to importation into this state.

6.12.£. The commissioner will allow any bison or bovine
animal imported for breeding purposes or for use in a dairy herd to
be imported into this state with an official health certificate and

6.12.f.A. without a tuberculosis test on the animal
when that animal comes from a herd that has been completely tested
for tuberculosis and found to contain no reactors within 12 months
previous to the importation, or when the animal comes from a herd
that is accredited as Tuberculosis Free by APHIS, or

6.12.f.B. with a negative tuberculosis test no more
than 2 months prior to importation into this state.

6.12.g. The commissioner will allow any female animal
that has not had a calf but that has been vaccinated for
.brucellosis and that comes from a herd of unknown brucellosis
status to be imported into this state only when a special permit
has been issued. The special permit shall reguire that the animal
shall be gquarantined until after the animal’s first parturition and
a subseguent negative test result for the presencé of brucellosis.

6.12.h. The commissioner will allow any bovine to be
imported for immediate slaughter, or to a public stockyard without
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~an official health certificate or a special permit; except for any
'bovine that has been vaccinated for brucelleosis at an age older..
than 240 days when he will reguire that the animal be issued a VS
FORM 1-27 prior to the importation of the animal for the purpose of

immediate slaughter.

6.12.i, No person may import for feeding purposes any
bison or bovine animal that has been infected with tuberculosis or

brucellosis.

6§.12.1.A. The commissioner will reguire that any
bison or bovine animal that has been infected with tuberculesis or
brucellosis be imported into this state only with a valid VS FORM
1-27 issued by APHIS and only fcr movement directly to slaughter.

6.12.5. No person may import any bovine into this state
for breeding or milking purposes from any state that is designated
a "Free", "Class A", "Class B" or "Class C" state as designated by
the United States Department of Agriculture unless the following
conditiong are met:

6.12.3.A, The animal is

6.12.j.A.(a) frem a herd that is a United
States Department ©of Agriculture Certified Brucellosis Free Herd,
is a verifiable progeny of the herd, and the latest complete hexd
test date and results are noted on the official health certificate;
or

6.12.3.A.(b) from a "Free" state and has been
tested and found to be free of brucellosis within 1 month of
impertation into this state, unless the animal is a dairy type
animal less than 20 months of age and is an cfficial vaccinate oz
is a beef type animal less than 24 months of age and an official
vaccinate, where the commissioner will not require a brucellosis
test on that animal; or

6.12.j5.A.{c) from a ™"Class A" state must be

6.12.j.A.{c)(A) from a herd that has had
& complete herd test for brucellosis not mere than 12 months and
not less than 3 months prior to the importaticn; or

6.12.3.A.(c)(B) shall be from a herd that
has had a negative milk ring test not more than 6 months and not
less than 180 days prior to entry; and

6.12.3.A.(c){C) each individual animal
shall have had a negative brucellosis test no more than 30 days
prior to entry, except for official vaccinates of dairy breeds that
are less than 20 months of age, or for official vaccinates of beef
breeds that are less than 24 months of age where the brucellosis
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. test is not reguired.

6.12.3.A.(d) from a "Class B" or "Class C"
state where the commissioner will require that the animal hag a
special permit priocr to entry. The special permit qill require
that any animal that is not from a Certified Brucellosis Free Herd
be qguarantined upeon arrival into this state, and be retested for
brucellosis at the owner'’s expense not more than 6 months, but not
less than 2 months after entry. The gquarantine will be released
when the animal is found to test negative after the test. An
animal from these states must be

6.12.3.A.(d)(A) from a Certified
Brucellosis Free Herd; or ] :

6.12.3.A.(d)(B) be from a herd that has
. had two negative complete herd tests for brucellosis not more than
12 months and not less than 3 months prior to the importation of
the animals (with the tests at least 3 months apart); or

6.12.5.A.(d)(C) may be from a herd that
has had two negative milk ring tests not more than 12 months and
not less than 3 months prior to entry; and

6.12.3.A.(d)(D) each individual animal
shall have had a negative brucellosis test no more than 30 days
prior to entry, except for official vaccinates of dairy breeds that
are less than 20 months ¢of age, or for official vaccinates of beef
breeds that are less than 24 months of age where the brucellosis
test is not reguired.

6.12.k. No person may import any bovine under 18 months
of age that is capable of reproducing into this state for feeding
purposes without an official health certificate, some form of
permanent identification, and without allowing the commissioner to
place the animal under quarantine until slaughtered or moved out of
this state. The commissioner will require any animal that is
capable of reproducing that is over 18 months of age when imported
~ into this state meet all the requirements of cattle imported for

breeding cattle, in this section of these rules.

6.12.1. Any animal that 1i1s imported into a dairy or
breeding herd should be segregated £from the herd until a
brucellosis test is made within 45-120 days after importation and
negative results are received.

6.13. Goats

6.13.a. No person may import any geat into this state
that has been infected with or has been exposed to brucellosis or
tuberculosis without a wvalid special permit issued Dby the
commissioner,
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6.13.b. No person may import any goat into this sta?e
" for breeding or milking purposes unless that animal has a valid
official health certificate showing that the animal hgs had_a
negative tuberculosis test within 2 months prior to entry into this
state or the animal has been maintained in a herd that is a United
States Department of Agriculture Accredited Tuberculosis Free Hexd.

§.13.c. No person may import any goat into this state
for breeding or milking purposes without a valid official heal?h
certificate showing that the animal has had a negative brucellosis
test within 1 month prior to entry into this state or the animal
has been maintained in a herd that is a United States Department of
Agriculture Certified Brucellosis Free Herd.

6.14., Eguines

. 6.14.a. No perscn may impert any equine, for any purpose
except for sale at a public market, without a valid official health
certificate showing the results of a negative approved APHIS test
for E.I.A. attached to or noted on the certificate and that the
animal has been found free of symptoms of any infectious or
clinical disease. The commissioner will accept the test result
from a test within 12 months prior to importation inte this state
if the state of impertaticn has an E.I.A. program that equals or
exceeds the program outlined in section 11 cf this rule. 1In all
other cases, the commissioner will accept the test result from a
test within 6 months prior to impertation into this state.

6.15., Sheep and lambs

6.15.a. No person may import any sheep or lambs into
this state for any purpcse cother than immediate slaughter without
a valid official health certificate showing the that flock of
origin was fully examined not more than thirty days prior to entry
and found to be free of scabies, contagious ecthyma (sore meuth),
foot rot, or any other contagious or communicable disease.

6.15.b. The commissioner will prohibit the importation
of any sheep or lambs into this state that have a condition that
can be treated with full immersion in a pesticidal solution, unless
that animal has been so treated within 10 days prior to entry.

6.16. Swine
6.16.a. No person may import into this state any swine
that have been vaccinated for pseudorabies.

6.16.b. HNc person may import into this state any swine
that does not have a wvalid official health certificate that
identifies the animal and states that the animal is free of any
infectious or contagious disease, unless the animal has been
consigned to immediate slaughter upon entry.
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6.16.c. No person may import into this state any swine
that are to be used for breeding purposes that does not contain the
following information on the official health certificate;

6.16.¢c.A. a negative brucellosis test within 1
month prior to importation into this state unless the animal is
from a herd that has a certification from the United States
Department of Agriculture as a Validated Brucellosis Free Herd and
the official health certificate shows the date of the last
brucellosis test on that herd; and

6.16.c.B. a negative official ©pseudorabies
serologic test or other official pseudorabies test within 1 month
prior to importation, unless the animal is from a herd that has a
certification as a gqualified pseudorabies negative herd.

6.16.d. All brucellosis tests must be a United States
Department of Agriculture approved test.

- 6,17, Wildlife

6.17.a. The commissiconer will not allow the importation
of any wildlife into this state without a wvalid official health
certificate and without evidence that the animal has been issued a
valid "Wildlife Importation Permit" by the Department of Natural
Resources, unless that animal is not required to obtain that permit
by the Department of Natural Resources.

6.17.b, Cervidae and Elk

£€.17.b.A, No person may import any animal of the
Cervidae genus, except for animals that are consigned directly to
slaughter, without a valid cfficial health certificate issued by an
accredited veterinarian and a special permit from the commissicner.
The officlal health certificate shall indicate that the animal

6.17.b.A.(a) 1s from a herd that has had no
tuberculosis reactors found during a complete herd test for
tuberculosis on all animals six months of age and older within the
12 months prior to the importation; and

) 6.17.b.A.(b) 1is an animal that has had a
negative tuberculosis test within 2 months prior to the importation
of the animal; and

6.17.b.A.(c) that the animal has had a negative
brucellosis test within 1 month prior to the importation of the
animal.

‘ £€.17.b.B For purpcses cof this section of the rule,
the Fomplete herd -test for tuberculosis shall use the single
cervical test as prescribed by the United States Department of
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-Agriculture on December 31, 18990.

6.17.b.C. No perscn may impert any animal of the
Cervidae genus consigned directly to slaughter without an official
health certificate and may only import an animal that has been
exposed to tuberculesis or brucellosis with a VS FORM 1-27 issued
by APHIS accompanying the animal.

6.17.c. No perscn may import any animal inte West
Virginia that is to be placed in a zoo, or is of a species likely
to be fcund in a zoo, without a wvalid official health certificate
issued by an accredited wveterinarian. The official health
certificate shall state that the animal has been examined within 1
month prior to entry and found to be free of any communicable
disease nor known to have been exposed to any communicable disease.

'6.18 Dogs and Cats
€.18.a. No perscn may import any dog or cat into this
state that is over 6 months of age without a valid official health
certificate that states +that +the animal has had a rabies
vaccination within the 12 months prior to the importation.

6.19. Birds (Other than ratites)

6.19.a. HNo person shall import any bird that is from a
flock that is known to be infected with pullorum/typhoid or that is
from an area under quarantine for Avian Influenza or Viscerotropic
Velogenic Newcastle Disease.

6.19.b. The commissioner requires that any bird that is
imported into this state be accompanied by

6.19.b.A. a statement completed and signed by the
owner of the bird upon entry that the bird has been free from
disease for the 30 days prior tc the importaticn of the bird and
did not originate from a flock known +to be infected with
pullorum/typhoid;

6.19.b.B. a United States Department of Agriculture
Form 9-2 from the tester stating that the birds have been tested
for pullorum typhoid within 3 months prior to the date of the
importation;

6.19.b.C. a United States Department of Agriculture
Form 9-3 from the tester indicating that the bird has originated
from a flock that is not infected with pullcorum/typhoid; cr

6.19.b.D. the commissioner will require that the

bird must be tested for pullorum tyrhoid and shewn to ke free of
disease by a tester-at the time and place of importation.
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6.20. Ratites

6.20.a. No person may import anv ratite that is from a flock

or farm that is known to be infected with anv communicable disease.

6.20.b. The Commissioner reguiresg that any ratite that is
imported into this state be accompanied by

6.20.b.A. An approved health certificate issued by
an accredited veterinarian; and

6.20.b.B. A negative AGID test for avian influenza

in a federal approved laboratory within ten days prioxr to shipment

with test date and results listed on the health certificate; and

6.20.b.C. Permanent identification listed on the

health certificate; and

£6.20.b.D. A Permit issued by the West Virginia
Department of Agriculture, with the permit number listed on the
interstate health certificate.

§61-1-7. Rules for Livestock Sales

7.1. The commissioner shall test all bovine animals for the
presence of brucellosis that are over 18 months of age and sexually
intact, except for -

7.1.a. any male animal that i1s considered to be too
dangerous to test; and

7.1.b. any official vaccinate that is under 20 months of
age for animals of dairy-type breeds and under 24 months of age for
animals of beef-type breeds.

7.2. The commissioner will require that any animal considered
to be too dangerous to test for brucellosis be consigned directly
to slaughter.

7.3. The commissioner widid: may require that any animal,
including female nursing calves of a reactor, found to be a reactor
for brucellosis at a public sale be issued a VS FORM 1-27 and be
permanently identified as a brucellosis reactor by his agents at
the sale and be consigned directly tec a slaughterhouse from the
public sale; except for male nursing calves which may be returned
to the owner after castration.

7.4 The Commissioner will allow animals at a public sale
found to be expesed commingled £o with positive brucellosis-tested
animals, as well as the animals that are positive to the buffered
plate antigen at 1/25 dilution of serum and the standard card test
to be;
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7.4.a. returned to the owner in the State of West
virginia. after £The animal(s) and the herd of origin will‘be are
placed under quarantine and animals not returned to
commerce until the ! herd is tested clean.

=.4.b. returned to the owner in a state other than West
Virginia after agreement of the commissioner, the United States
Department of Agriculture and the animal health official cf the

state of origin.

7.5. The commissioner will require that any animal found to
be diseased, down, drugged or dying be consigned directly to

slaughter.

7.6. No person may import any cattle to a pubiic sale from a
United States Department of Agriculture "Class B" or "Class C"
state unless that animal meets to requirements set forth in section

"6 of this rule.

§61-1-8. - Requirements for West Virginia Fairs, Festivals and
Purebred Consignment Sales

8.1. General

8.1.a. No person should import any animal intc the state
of West Virginia for showing at a fair, festival, show or sale
without a valid official health certificate that has been received
byithi commissioner at least 5 days prior to the importation of the
animal,.

8.1.b. The commissioner will permit a nursing animal to
move based on the test status of the dam.

g8.2. Cattle

8.2.a. No person may import an animal into this state
for the purpose of exhibition without a wvalid official health
certificate.

8.2.b. No person may impeort an animal into this state
for the purpose of exhibition without a special permit when the
commissioner requires that a special permit be issued due to a
disease outbreak in the state of origin.

g8.2.c. The ccommissioner recommends that no bovine or
biscn animal be exhibited in this state that is affected with
warts, pinkeye, or ringworm.

8.2.d. Tuberculcsis

8.2.d.A. No person may show any bovine or bison
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originating within this state unless the animal :

8.2.d.A.(a) is from a United States Department
of Agriculture Accredited Tuberculesis Free Herd;

g8.2.d.A.(b) is from a herd that has had a
complete negative tuberculosis herd test within the 12 months prior

to the show;

8.2.d.a.(c) will not be sold at the show and
is less than 24 months of age;

8.2.d.A.(d) has had a negative tuberculosis
test within the calendar year of the exhibition but prior to the
date of exhibition; or

: 8.2.d.A.(e) will be shown in a slaughter
class.

8.2.d.B. Nec person may show any bovine or bison
originating from without this state unless the animal meets all the
requirements of subparagraph 8.2.d.A. of these rules; except that

8.2.d.8B.({a) the animal has had a negative
tuberculosis test within 3 months prior to the date of exhlbition,
when a test is required; and

' 8.2.d.B.(b) animals shown in slaughter classes
must have an individual test and meet the requirements of the
paragraphs 6.12.e. and 6.12.f. of this rule, except that the
negative tuberculosis test must be within 3 months prior tc the
importation into this state.

8.2.d.C. No person may offer any bovine or bison
for sale at a purebred consmgnment sale unless that animal meets
the requirements set forth in paragraphs 6.12.e. and 6.12.f. of
this rule. -

8.2.e. Brucellosis

8.2.e.A. No person may exhibit any animal, except’
for steers, at a fair, festival ¢6r show that is from a hexrd that is
under quarantine for brucellosis.

8.2.e.B. No person may exhibit an animal at a fair,
festival or show that requires an official health certificate when
that certificate does not show the animal to be a verifiable
progeny of a particular herd.

8.2.e.C. No person may exhibit an anlmal at a fair,
festlval or show unless that animal originated from a herd
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8.2.e.C.(a) that is a United States Departmenf
of Agriculture Certified Brucellosis Free Herd;

8.2.e.C.{b) the herd of origin has had a
complete negative brucellosis test within the 12 months prior to
the exhibition of that animal;

g8.2.e.C.(c) the animal originates in West
Virginia and , K has had a negative brucellosis test within the
calendar year of the exhibition but prior to the exhibition except
for official vaccinates that are less than 20 menths of age for
dairy type breeds, or 24 months of age for beef type breeds, in
which case no individual test is required; or

8.2.e.C.(d) the animal originated in a state
other than West Virginia and has had a negative brucellosis test
within 1 month prior to the exhibition except for official
vaccinates that are less than 20 months of age for dairy type
breeds, or 24 months of age for beef type breeds, in which case no
individual test is required.

8.2.2.D. No person may offer any bovine or bison
for sale at a purebred consignment sale unless that animal meets
the requirements of paragraph 6.12.3j. of this rule.

8.2.£. Leptospirosis

g8.2.£.a. No person may exhibit any non-pregnant
female animal or any other animal other than those to be
slaughtered within 1 month after the exhibition at a fair,
festival, or show unless that animal has been vaccinated with
Leptospirosis pomona within 12 months prior to the exhibition.

8.2.£.B. No person may exhibit any animal that is
required to have had a vaccination with Leptospirosis pomona
without showing to the officials in charge of the exhibit a
vaccination certificate that shows the date of vaccination, the
name of the herd owner, the serial number of the wvaccine, the
pharmaceutical company distributing the vaccine and the name of the
- person vaccinating the animal.

8.2.£.C. The commissioner recommends, but does not
require, that all bovines be vaccinated with Leptospirosis pomona,
L. canicola, L. icterohaemorrhagiae, L. hardjo and L. grippotyphosa
within 12 months prior to the date of the exhibition.

8.3. Goat
8.3.a. No person may import any goat into this state for

the purpose of showing at an exhibition without a valid official
- health certificate.
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8.3.b. No person may import an animal into this state
for the purpose of exhibition without a special permit when the
commissioner reguires that a special permit be issued due to a
disease outbreak in the state of origin.

g8.3.c. No perscn may import any goat showing signs of
caseous lymphadenitis, unless the animal has been issued a written
statement from an accredited veterinarian that the node, or ncdes,
show no signs of rupture during the time the animal is expected to
be in this state.

8.3.d. The commissioner recommends that any goat being
imported into this state follow the same rules for cattle feor
tuberculosis set forth in paragraph 8.2.d. of this rule.

g8.3.e. The commissicner recommends that no geoat be
exhibited in this state that is affected with warts, pinkeye, or
ringworm.

. 8.4.. Equine

8.4.a. No person may exhibit any eguine frem any band
that is under quarantine for any communicable disease.

8.4.b. No person may exhibit any egquine that shows signs
of any infectious or communicakle disease.

8.4.c. The officials of the exhibition are responsible
to see that all equines shown meet the reguirements of this
subsection.

8.4.d. No person may exhibit any equine originating from
outside this state without a valid official health certificate that
shows the test results for an E.I.A. test.

8.4.e, No person may exhibit any equine without a
negative. E.I1.A. test within 24 months prior to the exhibition, if
the animal originates from within this state, or that the animal
. has had a negative E.I.A. test within 12 months prior to the
exhibition if the state of origin has an E.I.A. program at least
equal to the program set forth in section 1l of this rule, or that
the animal has had a negative E.I.A. test within 6 months prior to
the exhibition.

8.4.e.A. For purposes of this section the negative
E.I.A. test must have been performed in an approved United States
Department of Agriculture laboratory.
8.5. Sheep and Lambs

€.5.a. No person may exhibit any sheep or lamb that is
capable of breeding that does not have a valid official health

21




certificate or that does not have a certificate that t@e animal
originates from an Honor Flock as designated by the commissioner.

8.5.b. The commissioner will inspect all sheep or lambs
in the market class for the presence of any infectiocus disease when
the animal is exhibited. The commissioner may refuse to allow an
animal to be shown based on the results of the examination.

8.6. 8Swine

g8.6.a. No person may exhibit any swine without an
official health certificate or official test record £from an
approved pseudcrabies laboratory that shows that the animal has had
a negative pseudorabies test within 60 days prior to-the exhibition
or that shows that the animal is from a qualified pseudorabies
negative herd. The chart or record shall show the qualified
- pseudorabies negative number and the date(s) of the last gualifying
test(s).

. . B.6.b. Nc person may exhibit any swine originating
within this state that is capable of breeding that has not had an
examination by a veterinarian within 5 days prior to the exhibition
and been found to be free from any symptcms of infectious diseasse.

8.6.b.A. For purposes of this section a serum
neutralizaticon test or other pseudorabies test approved by AFHIS
will be accepted.

8.6.c. The commissioner may require a statement from the
animal health official of the state of origin that the animal did
not originate from an area where pseudorabies 1is known to be
present.

8.7. Birds

8.7.a. The provisions cof subsection 6.19 of this rule
apply to the exhibition of birds in this state.

, 8.7.b. The management o©f the exhibit shall maintain
records of the documents required by this section inciuding the
names and addresses of all exhibitors and the number o¢f birds
exhibited by those persons for a period of 2 years after the show
and shall provide the records to the commissicner upon raguest.

8.7.¢c. The management of the exhibit shall deny entry to
all birds of a particular owner when any one of the birds of that
owner tests positive for pullorum-typhoid.

8.7.d. The owner of any bird found to test positive for
pullorum typheoid will submit the bird to the commissioner who will
necropsy the bird and sample the tissues for recovery of the
organism.
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§61-1-9. Official Vaccinates

5.1. Official vaccinates afe calves that have been vaccinated
for brucellosis between the ages of 120 days and 240 days by an
accredited veterinarian who

9.1.a. marks the calf at the time of vaccination with a
legible tatoo consisting of the numeral of the quarter of the year,
a"V-shield", followed by number indicating the last number in the
current year in the right ear of any calf and securely fastens a
metal ear tag in the right ear of any calf that dces not already
have a legible purebred registration tatoo; and who

g.1.b. completes a Calfhood Vaccination Report on the
animal using forms supplied by the commissioner. The completed
report contains the name and address of the owner of the calf, the
. county where the animal was located when vaccinated, the date of
the vaccination, the manufacturer and serial number of the vaccine,
the number of the ear tag or the purebred animal tattoo, a stamp
of the tattoo, the breed, designation of purebred or grade, the sex
of the animal, the date of birth, the name and address of the
person completing the report.

$.2. The accredited veterinarian shall forward the original
and one copy of the Calfhood Vaccination Report to the
commissioner, in care ¢f the Animal Health Division and one copy to
the owner of the calf no later than five days following the
vaccination. The accredited veterinarian shall keep one copy of
the report for ten years following the wvaccination.

8.3. No person shall classify any officilal vaccinate as a
reactor or suspect for brucellosis, even though the test results
may indicate a reactor or suspect, until the animal has been tested
after they have reached 20 months of age for animals of the dairy
breeds or 24 months of age for animals of the beef breeds.

9.4. The commissioner will classify vaccinated calves or
adults from herds containing reactors to brucellosis as reactors
- when reaching the age of 20 months for animals of dairy type breeds
or 24 months for animals of beef type breeds, only if they have a
titer of a reactor. :

§61-1-10. Establishment and Maintenance of a Certified Brucellosis
Free Herd.

10.1 For the purpose of this section, the term herd means cne
or more cattle six months of age or older that are cows or bulls.
No steers or spayed heifers or official vaccinates that are less
than 20 months of age for dairy animals or 24 months of age for
beef animals will be considered to be part of a herd. A herd shall
be located on a farm any may consist of animals located in separate
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fields of a farm. The animals in a herd may have several owners.

10.2. Establishment of Herd Status

10.2.a. The owner, or owners, of the herd must sign an
agreement with the commissicner that they will comply with WV Code
§19-9-20 through 24 and with the provisions of this rule.

10.2.b. The commissioner and the United States
Department of Agriculture will certify the herd as brucellosis free
after two series of tests for brucellosis between 10 and 14 months
apart shows that all animals in the herd are free from brucellosis.

10.2.c. The commissioner and the United States
Department of Agriculture will then issue a certificate for the
Certified Brucellcsis Free herd. The certificate shall be valid
- for one year unless socner revoked by the commissioner for non-

compliance with the provisions of WV Code §19-9-20 through 24 or
with the provisions cf this rule.

10.3. Maintenance of Herd Status

‘ 10.3.a. The commissicner and the United States
Department of Agriculture will renew a certificate for a Certified
Brucellosis Free Herd for the pericd of one year when the herd has
shown no reactors after a complete herd test.

10.3.b. The owner, or owners, of the herd shall cause
any animal in a certified herd that is suspected of having
brucellosis to be segregated from the herd. The animal shall be
retested between 30 and 60 days after the initial test. If the
animal is found to teéest negative to the retest, it can be returned
to the herd and the animal will not be the cause for non-renewal of
the certified herd certificate.. The commissiconer recommends that
2ll animals in the herd be tested at 180 days under these
conditions. .

10.3.b.A. If the suspect tests as a reactor during
~ the subsequent test, then all animals in the herd shall be tested
again for brucellosis.

10.3.c¢. If more than one reactor is found in a herd, the
commissioner will refuse to renew, or revoke, the certificate and
the owner of the herd must ke in the process of establishment of
herd status.

10.3.c.A. The commissioner shall guarantine the
herd until brucellosis testing has been performed to establish the
status of the herd and the animals in the herd. °~

10.3.d. Additicn of animals
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10.3.d.A. Thé cwner, or owners, of t@e herd may add
animals to the herd during the period of establishment of herd
astatus or while the herd is certified under the following

conditions:

10.3.d.Aa.(a). The animal is from a herd that is
certified as free of brucellosis. The commissioner will not
require the animal to have had a test for brucellosis prior to

entry. :

10.3.d.A.(b). The animal is over 6 months of age
and is from a herd that is in the process of estabklishing
brucelleosis certification. The animal must have a negative
brucellosis test within 30 days of importation into- the herd. The
animal must be separated from other animals in the herd until they
show a negative brucellosis test at 60 days after importation into
the herd and segregation.

§61f1f11._ Equine Infectious Anemia

11.1. The commissioner shall immediately gquarantine any
equine that is found to be an E.I.A. Reactor. The guarantine shall
extend to all Exposed E.I.A. Animals and to any place or location
that the commissioner deems necessary to protect the health of the
equines of this state.

11.1.a. The commissioner may consider all racehorses
handled by the same trainer as Exposed E.I.A. Animals.

11.1.b. The commissioner may consider all other equines
that have been housed in the same shed row or stall area as Exposed
E.I.A. Animals.

l1l1.1l.c. If the E.I.A. Reactor has a foal, the foal
should be isclated from the reactor as soon as possible after birth
and E.I.A. tested. Any foal that is found to be an E.I.A. Reactor
shall be placed under guarantine. If the foal is tested at 12
months of age and found to be an E.I.A. Reactor at that time, then
the guarantine shall remain in effect and the commissioner will
brand the animal.

11.2. Under terms of the gquarantine the commissioner will
require the E.I.A. Reactor to be isolated frcm all eguines by
stabling or pasturing at least 200 yards from all other equines.

11.3. The commissioner will identify all E.I.A. Reactors with
a wvisible freeze brand under the mane on the left side of the
equine. The brand shall start with "54 A" and end with a number
that the commissioner assigns to the eguine.

11.4. The commissioner will allow the E.I.A. Reactor to be
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removed from the quarantine area only upon written permission.

11.5. The quarantine will remain in effect for all Exposed
E.I.A. Animals after the E.I.A. Reactor has been removed.

11.6. The commissioner shall not release the quarantine for
Exposed E.I.A. Animals until all Exposed E.I.A. Animals have been
determined to be non-E.I.A. Reactors at least 30 days after the
E.I.A. Reactdr has been removed from the band.

11.7. ° The commissioner will perform testing for Equine
Infectious Anemia on any other equine that the E.I.A. Reactor has
been in contact with during the past 12 months, within the limits
of his resources. '

11.8. The commissioner will not pay an indemnity for any
E.I.A. Reactor that must be destroyed.

§61-1-12. Pseudorabies in Swine

12.1. No person shall perform a test for pseudorabies con any
swine without placing an eartag on each animal that is not
previously identified with earnotches for their purebred registry.
The commissioner will allow only a metal eartag be used for
identification of feeder pigs, when eartags are used. The person
performing the test shall record the sex, age, breed and the
identification of the animal by the eartag number or by recording
the purebred registry earnotches.

12.2. ©No person shall sell, lend, lease, or trade any feeder
or breeder swine in this state, or import into this state or export
cut of this state any feeder pig unless that animal

12.2.a. originates from a pseudorabies monitored herd or
a qualified pseudorabies negative herd from within this state, or
from a herd that meets or exceeds the reguirements of these herds
provided by this section; or

12.2.b. the animal has been tested and found to be Ifree
cf pseudorabies within 1 month prior to the movement of the animal
or the date of the sale.

12.3. Pseudorabies Monitored Herds

12.3.a. A swine breeding herd may establish their status
as a pseudorabies monitored herd after all the animals regquired by
this subsection have been found to be free of pseudorabies. All
boars will be tested. All sows will be tested in herd of 10 sows
or fewer. Ten randomly selected sows will be tested in herds
containing 11 to 35 sows. Thirty percent of the sows, or 30
randomly selected sows, whichever is fewer, will be tested in herds
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containing 36 ¢r more SOwWS.

12.3.b. A swine breeding herd may maintain their status
as a pseudorabies monitored herd when a herd test performeq twelve
months after the previous test on the animals prescribed by
subsection 12.3.a., all the boars, and thirty percent of the sows
added to the herd since the previous herd test has shown that all
animals are free from pseudcorablies.

12.4. Qualified Pseudorabies Negative Herds

'12.4.a. A swine breeding herd may establish thelr status
as a qualified pseudorabies negative herd after the provisions of
Title 9 Part 85.1 of the Code of Federal Regulations  have been met;
and

» ’ 12.4.a.A. all swine over 6 months of age, plus a

number of progeny egual to 20% of the breeding swine population of
the herd (Progeny shall be randomly selected from the older swine
in the herd less than 6 months of age.) have been found to be free
of disease when tested using an official pseudorabies serologic
test, the herd is not known to have been exposed to the disease
within the month previous tc the test, and at least ninety percent
of the animals in the herd have been in the herd and on the
premises for at least 2 months prior to the test or have entered
the herd directly from another qualified pseudorabies negative
herd.

12.4.b. A swine breeding herd may maintain their status
as a qualified pseudorabies negative herd after

12.4.b.A. all swine over 6§ months of age, and their
pregeny as described in Section l1l2.4.a.A. Qf this rule have been
found to be free of disease when tested using an official
pseudorabies serologic test; and

12.4.b.B. twenty-five percent of all swine over 6
months of age and their progeny as described in Section 12.4.a.A.
- of this rule have been found to be free of disease when tested

every 80-105 days using an official pseudorabies serologic test,
provided that no animal will be tested more often than once every
12 months; or ten percent of all swine over 6 months of age and
their progeny as described in Section 12.4.a.A., of this rule have
been found to be free of disease when tested every month using an
official pseudorabies serologic test, provided that no animal is
tested more often that once every 10 months.

12.5. The commissioner will accept a valid Swine Herd
Health Certificate issued by the state veterinarian as proof that
any animal is part of a Pseudorabies Negative Herd.

’

12.6. The commissioner will accept an official
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pseudorabies test chart indicating that the animal has been tested
and found free of pseudorabies within the past month and
identifying the individual feeder pig tested as proecf that the
animal is free of pseudorables.

12.7. The commissioner will gquarantine any swine herd
when any animal is £found to be a reactor to an official
pseudorabies test. The guarantine may be released only after the
provisions of Title 9 Part 85.1 of the Code of Federal Regulations

has been met including:

12.7.a. depopulation of all animals that have found
to be reactors and all exposed swine, followed by <leaning and
disinfecting the location of the herd by a method- that has been
approved by the commissioner; or

: : 12.7.b. removal of all swine that have been found to
be reactors, cleaning and disinfecting the premises as directed by
the commissioner, followed by the testing schedule as follows:

12.7.b.A. after 1 month, testing all swine,
except for nursing animals and finding all animals to test negative
to pseudorabies, then

] 12.7.b.B. after an additicnal 1 to 2 months,
testing all swine over 6 months of age and finding all animals to
test negative to pseudorabiles.

§61-1-13. Rules for Hatcheries, Growers and Contractors Pertaining
to Poultry Disease Control and Eradication

13.1. Generai

13.1.2. For the purpcocses of this section a flock means
a group of poultry that are characteristic ¢of the breed, variety,
cross or other combination which they are stated to represent.

. 13.1.b. The owners of any flock shall test all poultry
on the premises, except for wild birds or unmated and segregated
birds held for laying purposes, for pullorum-typhoid.

o 13.1.c. No person shall maintain a flock contalning any
1gd1v1duals testing positive for pullorum-typheid without complying
with the provisions of this section of this rule.

13.1.d. The commissioner intends for the provisions of
this section of the rule to supplement, and not supersede, the
regglations set forth in the National Poultry Improvement Plan and
Auxiliary Provisions set forth in Title 44 of the Code of Federal
Regulations Parts 145 through 147 (published October 26, 1979).
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13.1l.e. Any person owning a hatchery or a flock will be
responsible for furnishing transportation on the premises and
necessary labor needed for handling birds at no expense to t@e
commissioner or the tester when needed by the tester to perform his

duties under this section ©¢f the rule.

13.1.f. The commissioner requires that all birds found
to be reactors or suspected of being a reactor to any disease be
removed from the flock and destroyed within 10 days after the test
was reported. The owner of the animal must certify to the
commissioner that the birds were destroyed within 10 days of test
results in a manner approved by the commissioner.

13.2. Testing

13.2.a. The commissicner will accept only official test
" results. The commissioner will accept tests performed by
inspectors certified by the commissioner and performed according to
the provisions of this secticn of the rule and the National Poultiry
Improvement Plan and Auxiliary Provisions as cfficial tests.

13.2.b. No person may use any chicken for breeding
purposes without having that animal tested and found negative for
the presence of pullorum-typhoid when over 5 months of age but
before the animal is used for breeding.

13.2.c. No person may use any turkey for breeding
purposes without having that animal tested and found negative for
the presence of pullorum-typhoid when over 4 months of age, but
before the animal is used for breeding.

13.2.d. The commissiconer will not accept any test
performed with any lot of pullorum-typhoid antigen that was not
approved by the United States Department of Agriculture.

i3.2.e. The commissioner will not accept any test
performed with pullorum-typhoid antigen on any animal that has had
a previous test with any Salmonella antigen within 21 days of the
pullorum-typhoid test.

13.2.f. The commissioner shall set the fee for testing
and inspection at a rate to reflect the actual costs of doing the
testing and inspection for the commissioner’s employees. The cosis
for testing and inspection for the commissicner’s employees is 24
cents per mile for all travel an $10 per hour for the time for
travel, testing and inspection. The owner of the birds tested
shall pay the fee to the West Virginia Department of Agriculture
within 10 days of billing by the commissioner.

o 13.2.g. The owner of birds may contract with independent
certified testers to perform official testing and inspection. The
fees charged by the independent certified tester are not bound by
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the fees charged by the commissioner.

13.2.h. The tester shall identify each bird that has
been officially tested with an officially sealed and numbered leg

or wing band.
13.3. Reporting

13.3.a. All pérsons owning hatcheries shall report the
total number of eggs set and the total number of chicks and poults
hatched on a weekly basis to the Federal-State Crop and Livestock
Reporting Service, United States Department of Agriculture, Capitol
Building/Guthrie Center, Charleston, West Virginia 25305.

13.3.b. The tester shall mail all official test records
within seven days of the completion of the test cn the flock to the
- commissioner, in care of the Animal Health Division, Charleston,

WV. The official test records shall include the name and address
of the owner of the birds, the date of test, the number of the leg
or wing band attached to the bird, the test results and the total
number of birds tested in the flock.

13.3.c. Any dealer in baby <c¢hicks and broiler
contractors shall keep records cf the number of shipments ¢f chicks
and poults intc this state for a period of 5 years and shall
provide them to the commissioner upen request.

13.4. Classification of a flock

13.4.a. The provisions of the National Poultry
Improvement Plan and Auxiliary Provisions will determine the
classification of a flock.

13.4.b. The commissioner will not consider the test
results of any animal for the purposes of classifying the flock
that was found to be a reactor using antigen and subsequently found
toe be not infected upon necropsy and subsequent bacterial
examination.
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SENATE BILL NO. ___ 81

BY Senators Manchin, Anderson, Boley, Grubb and
Macnaughtan)

[Introduced January 20 , 1995; referred tec the
Committes onAgriculture; and them to the

Copmittee on the Judiciary]

e it e

b\/\

A BILL to amend and reenact section one, article nine, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to authorizing the
commissioner of agriculture to promulgate legislative rules
relating to animal disease control.

Be it enacted by tha Legislatura of Wast Virginia:

That section one, article nine, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted, teo read as follows:

ARTICLE 9. AUTHORIZATICON FOR MISCELLANEOUZ AGENCIES AND BOARDS
TO PROMULGATE LEGISLATIVE RULES.

§64~9-1. Commissioner of agricultura.

(a) The legislative rules filed in the state register on the

sixth day o¢f April, one thousand nine hundred eighty-threse,
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relating to the commissioner of agriculture (schedule of charges
for inspection services: fruit), are authorized.

(b} The legislative rules f£filed in the state register on the
third day of August, cne thousand nine hundred eighty-three,
relating to the commissioner of agriculture (licensing of
auctioneers), ara authorized.

() The legislative rules filed in the state register on the
eighth day of February, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (conduct o©f Lbeef
industry self-improvement assessment program referendun), are
anthorized.

(3) The legislative rules f£iled in the state register on the
fourth day of June, one thousand nine hundred elighty-~four,
relating to the commissioner of agriculture (feeding untreated
garbage to swine), are authorized.

{(e) The legislative rulaes filed in the state register on the
fourth day of June, one theousand nine hundred eighty-four,
relating to the commissicner of agriculture {ragistration,
taxation and control of dogs), are authorized.

(£) The legislative rules filed in the state register on the
first day of November, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (public markets), are
authorized.

{g} The legislative rules filed in the state register on the

tenth day of September, cne thousand nine hundred eighty-four,
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relating to the commissicner of agriculture (noxious weed rules),
are authorized.

(h) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (animal disease
control), are authorized.

(1} The legislative rules filed in the state register on the
fifth day of January, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture (use of certain
picloram products), are authorized.

(J) The legislative rules filed in the state register on the
eighth day of March, one thousand nine hundred eighty-five,
relating to the commissioner of agriculture (increasing certain
fees by rules and requlatiocns), are authorized.

(k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirty~first day of January,
one thousand nine hundred eighty-six, relating to the
commissioner of agriculture (licensing of livestock dealers),
are authorized.

(1) The legislative rules filed in the state register on the
eighteenth day of June, one thousand nine hundred eighty-six,

modified by *the commissioner of agriculture to meet the
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objecticons of the legislative rule~making review cocmrnittee and
refiljed Iin the state register on the £ifth day of January, one
thousand nine hundred eighty-seven, relating to the commissioner
of agriculture (West Virginia pesticide use and application act),
are authorized.

{m) The legislative rulas f£iled in the state register on the
eighteenth day of 3August, one thousand nine hundred eighty-six,
modified by the director of the division of forestry of the
department of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the fifth day of January, one theousand nine hundred
eighty-seven, relating te the director of the division of

forestry of the department of agriculture {ginseng), are

authorized.
(n) The legislative rules filed in tha state register on the
tenth day of April, one thousand nine hundred eighty-seven,

relating to the commissioner of agriculture (schedule of charges
for inspection services: f£fruit), are authorized.

{o) The legislative rules filed in thea state register on the
thirteenth day of August, one thousand nine hundred eighty-sewven,
modified by the comnmissioner of agriculture toc meet the
objections of the legislative rule-making review committee ang
rafiled in the state register on the eighth day of September, one

thousand nine hundred eighty-seven, relating to the commigsicner

of agriculture (animal disease contrel}, are authorized.
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(p) The legislative rules filed in the state register on the
fifteenth day of Septenber, one thousand nine hundred
eighty-eight, relating to the commissioner of agriculture (sale
and distribution of commercial fertilizer), are authorized.

kq) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred
eighty-eight, modified by the commissicner of agriculture o meet
the objections of the legislative rule~making review committee
and refiled in the state register on the twenty-sixth day of
October, one thousand nine hundred eighty-eight, relating to the
commissioner of agriculture (animal disease contrel), are
authorized.

(r) The legislative rules filed in the staté register on the
fifteenth day of May, one thousand nine hundred eighty-nine,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-first day of August,
one thousand nine hundred eighty-nine, relating teo the
commissioner of agriculture (production of milk and cream for
nmanufacturing purposes), are authorized.

(s) The legislative rules filed in the state register on the
seventh day of August, one thousand nine hundred eighty=-nine,
modified by the commissioner of agriculture to meet the
objgctions of the legislative rule-making review committee and

refiled in the state register on the twenty-third day of October,




10

1l

1z

13

14

15

16

17

18

15

20

21

22

23

24

one thousand nine hundred eighty-nine, relating %o the
conmissioner of agriculture (animal disease contrel), are
authorized,.

{(£) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections ¢f the
legislative rule-making review committee and refiled in the state
register on the fifth day of October, cne thousand nine hundred
ninety, relating to the ccnmissioner of agriculture (meat
inspection), are authorized.

{u) The legislative rules filed in the state register on the
tenth day o©of August, cone thousand nine hundred ninety, modiflied
by the commissicner of agriculture to meet the objections of the
legiglative rule~making review committee and refiled in the state
register on the third day of October, cne thousand nine hundred
ninety, relating to the commissioner of agriculture (agricultural
liming materials), are authcrized.

{(v) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, medified
by the commissicner of agriculture to meet the objections of the
legisglative rule-making review committee and refiled in the state
register on the third day of October, one thousand nine hundred

ninety, relating to the commissioner of agriculture (public

markets), are authorized.
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(w) The legislative rules filed in the state register on the

nineteenth day of September, one thousand nine hundred ninety,
modified by the commissioner of agriculture to meet the
objectioné of the legislative ru;e-making review committee and
raefiled in the state register on the ninth day of November, one
thousand nine hundred ninety, relating to the commissioner of
agriculture (animal disease contrcl), are authorized.

(x) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture fto meet the
objections of the legislative rule-making review committee and
refiled in the state register on the tTwenty-fourth day of
September, one thousand nine hundred ninety-cne, relating to the
commissioner of agriculture (commercial feed), are authorized
with the amendments set forth below:

On page two, after subksection 3.3., by adding a new
subsection, designated subsection 3.4., to read as follows:

M3.4. The commissioner will not assess a tonnage fee on any
commercial feed or feed ingradients used in the manufacture of
poultry contract feed.";

On page five, after subsection 4.3.m., by adding a new
subsection, designated subsection 4.3.n., to read as follows:

"4.3.n. The commissioner will consider poultry contract feed
to be customer-formula feed.":

and,
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On page eight, after subsection 5.5., by adding a new
subsaction, desaignated subsection 5.6., to read as follows:

"5.6. Poultry contract feed labeis shall conform to the
requirements of W. Va. Code §19-14-8(d), except that:

§.6.a. The name of the grower or feeder will substitute for
the requirements for the name of the purchaser; and,

5.6.0. The net welght (avoir dupcis) of the commercial feed
and each feed ingredient used in the feed shall not be required
to be listed."

{y) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred ninety-one,
modifiaed by +the commissioner of agriculture tec meet the
objections of the legislative rule<making review committee and
refiled in the state register on the second day of August, cne
thougsand nine hundred ninety-one, relating teo the commissioner
of agriculture (wood destroving insect treatment standards), are
authorized.

{z) The legislative rules filed in the state register on the
twentieth day o¢f December, one thousand nine hundred ninety,
modified by the commissiconer of agriculture to meet the
objections of the legisliative rule-making review committea and
refiled in the state register on the thirtieth day of April, ona
thousand nine hundred ninety-one, relating to the commissicner

of agriculture (fee structure for the pesticide control act of

1950), are authorized.
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(za) The legislative rules filed in the state register on

the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the twelfth day of November, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture {(animal disease control), are authorized.

(bb} The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissicner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the tenth day of September, one
thousand nine hundred ninety=-one, relating to the commissioner
of agriculture (West Virginia plant pest act), are authorized.

(cc) The legislative rules filed in the state register on the
twenty-sixth day of July, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
objectibns of the legislative rule-making review committee and
refiled in the state register on the sixteenth day of October,
one theousand nine hundred ninety-one, relating to the
commissioner of agriculture (licensing of pesticide businesses),
are authorized.

(dd) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,

modified by the commissioner of agriculture to meet the
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cbjections of the legislative rule-making review committee and
refiled in the state register on the second day of Cctoker, one
thousand nine hundred hinety-one, relating to the commissioner of
agriculture (certified pesticide appllcators), are authorized.

(ee) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-ona,
modified by the commissiconer of agriculture to meet the
cbjactions of the legislative rule-making review committaa and
refiled in the state registar on the %wenty-fourth day of
Sepiember, one thousand nine hundred ninety-ocne, relating to the
commigsioner of agriculture (assessment of civil penalties and
procedures for consant agreemants and negetiated settlements),
are authorized.

{££) The legislative rules f£iled in the state register on
the eighth day of August, one thousand nine hundred ninety-cone,
nmodified by the commissicner of agriculture to meet the
ochiections of the legislative rule-making review committee and
refiled in the stata register on the twenty-fourth day of
September, one thousand nine hundred ninety~one, relating tec the
conmissioner of agriculture (aerial application of herbicides to
rights=-of-way}, are authorized.

{gg) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-cne,
modified by the commigsioner of agriculture to meet the

objections of the legislative rule-making reviaw committee and
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.refiled in. the state register on the twenty-fcurth day of

September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (frozen desserts and imitation frozen
desserts), are authorized, with the amendment set forth below:

On page twelve, by striking out all of sectian 15 and
substituting a new secticn 185, tec read as follows:

"§l-4B-15. Enforcement policy.

15.1. The commissioner may assess a vieolation of W. Va. Code
§19-11B-1 et seq. or of these rules against the manufacturer of
product and/or the distributor of the mi# used to manufacture

the product.

15.2. The commissicner will assess any violations of W. Va.
Code §19-11B-1 et seq. or of this rule +to the distributor for
mix sampled £from unopened containers. The company will not he
assessad additional cumulative notices of violaticns until the
commissioner has determined that the firm has had adequate notice
of the previcus notice, generally 10 days from the mailing of the
notice of vielation.

15.3. Whenever one of the last five consecutive official
product sample(s) taken on separéte days within a one year period
are found to be adulterated or misbranded, the commissioner shall
send a written "First Notice" te¢ the manufacturer or distributor
whichever is appropriate. This notice shall notify the

manufacturer or distributor of the vieclation of W. Va. Code

11
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£19-11B-1 et seq. or of these rulas and the enforcemant policy
established by this section of the rule.

15.4. Whenever two of the last five consecutive official
product sample(s) taken on separate days within a one vear pericd
are found to be adulterated or misbranded the commissioner shall
send a written "Second Notlce" to the manufacturer or distributer
whichever is appropriate.

15.4.2. The commissioner shall collect additional official
product sample(s) within 21 days of the sending of a Second
Notice to the manufacturer or distributor, but shall not collect
product samples before the lapse of 7 days from the sending of =a
Second Noticae.

15.5. Whenever three of the last five consecutive official
product sample(s) taken on separate days within a cone vear pericd
ara found to be adulterated cor misbranded the commissioner shall
send a written "Third Notice® to the manufacturer or distributor
whichever 1s appropriate.

15.5.a. The commissioner shall collect additional cfficial
product sanmple(s} within 21 days of the sending of the Third
Notice to the manufacturer or digtributor, but shall not collect
additional product samples before the lapse of 7 days from the
date of sending of the notice.

15.6. The commissioner will issue a "Shut-down Order" for a
peried of 24 hours to a manufacturer or distributor when the

record of the firm indicates that effective action has not baeen
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taken to correct the causes of the violations, for instance when

three out of the last five samples from the same machine are
violative. The "“"Shut-down Order® will normally be issued with
the "Third Notice". The "Shut-down Order" will give the reésons
for the order, state the portion of the manufacturing or
distributing operation that is prohibited from operating while
the order is in effect, give conditions of the order, state the

length of time that the Shut-down Order will be in effect and

"specify a time and place for a hearing to be held in this matter.

Except that in the case where the public health, safety cor
welfare is at risk, the commissiconer will issue an immediate
Shut=-down Order and give notice to the manufacturer or
distributor under the provisions of subdivision 15.6.a. of this
rule.

15.6.a. The commissioner will issue an immediate Shut-down
Oorder without giving the manufacturer or Jdistributor the
opportunity to be heard where there is a hazard teo the public
health, safety or welfare. In these cases, the manufacturer or
distributor will be given the opportunity to request a hearing
before the commissiconer after the notification of the order is
received by the manufacturer or distributor. aAll Shut-down
Orders issued due to noncompliance with subdivision 8.1l.c.,
8.1.d. or 8.l1l.g. of this rule are considered to invelve a risk

to the public health, safety or welfare.
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15.6.b. The manufacturer or distributor will be responsible
for causing all operations covared by the Shut-down Order to
cease and follow all other conditions of the order. At the end
of the period of the order, the manufacturer or distributor nay
resume cperations without further action by the commissioner.

15.7. If after a sShut-down COrder has been issued <the
commissioner finds that effective corrective action has not been
taken, he may issue a suspension of the Frozen Desserts
Hanufacturer Permit, The suspension shall state the time that
the suspension will become effective, give the reascns for the
suspension and specify a time and place for a hearing to he held
in this matter. Except that in the case of a summary suspension
the commigsioner will give the manufacturer the opportunity <o
requast a hearing in this matter subsegquent to the notification
of the suspension.

15.7.a. All suspensions due to nonconformance to subdivision
8.1.¢., 8.1.d. or 8,1.g. ¢f this rule are summary suspensions.

15.7.0. A suspension o¢f the Frozen Desserts Manufachturer
Permit remains in effect until the manufacturer submits and the
comnissioner accepts a written plan of correction and a request
for a reinstatement of the permit.

15.7.c. The commissioner has seven days from the date of
recaeipt of this application to respond %tTo a suspension in the
case of violations of subdivision 8.1.c., 8.1.d. or 8...g. of

this rule and fourteen days to respond for all other viclations
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of W. Va. Code §19-11B-1 et seg. cr these rules. | The

commissioner will accept or deny the applicatien fecr a
reinstatement of +*he permit and will give the terms and
cenditions under which the permit will be reinstated.

15.8. If the commissioner finds that after the firm has
resumed production follo&ing a suspension. of their Frozen
Desserts Manufacturer Permit that effective corrective action
nas not been %taken, then the commissicner will held a hearing to

determine if the Frozen Desserts Manufacturer Permit should be

revoked.
15.9. Persons who manufacture a product on an intermittent or
infrequent basis, so that the standard enforcement policy cannot

apply, will enter inteo a consent agreement with the commissicner
for correction of all items found to be not in conformance with
W. Va. Code §19~11B~-1 et seqg. or these rules.

15.10. Whenever an antibiotic or pesticide residue test is
found to be above tolerance, the commissicner shall notify the
manufacturer and/or distributor immediately of this fact and
shall begin an investigation to determine the cause of the
residue. The ccommissioner shall regquire that any person found
to be responsible for the residue shall correct the cause of the
rasidue prior to the resumption of the manufacturing or
distribution of the product.

15.11. A person who performs 2 recall by voluntarily remeoving

product from sale and distribution in an effective manner sc¢ as
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to limit the potential harm tc the health and well-being of the
public may be eligible for exemptions from the normal enforcement
policy. The commissioner shall consider the facts of each case
when making a decision on an exemptien.

15.12. The commissioner may apply the enforcement pelicy in a
liberal manner in cases where all official product saﬁple results
that involve a product in the form actually sold to the public
have been found to ke in conformance with W. Va. Code $19-11B-1
et seqg. or these rules.

15.13. The commissioner may suspend the standard enforcement
policy in cases where such action is necessary to protect the
public health, safety or welfars.

15.14. Resamples will only be taken from machines that were
shown to be producing violative product the previous visit,
except for resamples needed to check that the nonviclative status
is being maintained according to the following schedule:

15.14.a. After a first notice and one nonviclative sample,
resanples will be taken between 5 to 6 monthe aftaer the
nonvielative sample.

15.14.b. After a second notice and one nonvioclative sample,
resamples will be taken between 3~4 months after the nonviclative
sample.

15.14.c. QOther resarnples may be considered necessary to

determine that the nonviolative status is being wmaintained."
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(hh) The legislative rules filed in the state register on

the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to neet the
objections of the legislative rule-making review committee and
refiled in the state register on the fwenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (West Virginia apiary law of 1991},
are authorized.

(i;) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissiconer of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (disposal of dead poultry), are
authorized with the amendments set forth below:

On page two, section two, by adding a new subsection to read
as follows:

"2.8 'Disposal pit' means an opening dug in the ground to a
minimum depth of six feet, containing a minimum capacity of 180
cubic feet, covered with a minimum of 12 inches of dirt, and
provided with one or more openings for the introduction of
poultry. The openings shall be a minimum size of eight inches
square and equipped with tight 1lids. A dispeosal pit shall ke

located in a site which will prevent contamination of the
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groundwater or the surface water. This site should conform to
the standards established in this rule.®

On page two, subsaction 3.1 after the word "incinerator,” by
adding the words "disposal pit,"

And,

On page two, by adding a new section, designated section 4,
to read asz follows:

" "$61-1C-4. Standards for Site Location for Dispesal Pits.

4.1 No part of a disposal pit system shall be located in a
pcorly drained or filled area, or in any area where seascnal
floodlng occurs.

4.2 No part of a disposal pit system shall be located within
10 faat of a building, foundation or property line.

4.3 No part of a disposal pit system shall be located within
50 fest of a public water supply line or within 10 feet of a
private water supply system.

4.4 A disposal pit shall be located at least S0 feet from a
private well or groundwater supply.

4.5 There shall be a minimum of three feet between the bottom
of a disposal pit and seasonal groundwater or rock, shale or any
other impermeable layer.

4.6 The evaluatlon of the site for installation of a disposal

pit shall be based upon percclation test results. Percclation

tests shall be performed in the following manner:
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4.6.1 Location - At least two holes shall be placed over the

selected site. The results of these two test holes will be
averaged.

4,.6.2 Holes ghall be dug or bored from si# to eight inches
in diameter at the site where the dispecsal pit will be installed.
The holes should be at least 24 inches in depth.

4.6.3 The bottom and sides of the holes shall be scratched
with a sharp pointed instrument or wire brush to remcve any
smeared soil surfaces which interfere with the absorption of
water into the soil.

4.6.4 Loose dirt shall be removed from the bottom of the test
holes and two inches of coarse sand or fine gravel. shall be
placed into the holes to prevent sealing.

4.6.5 An eight or ten penny nail shall be placed in the wall

of each hole exactly six inches above the level of sand or

gravel.
4.6.6 The test hole shall be completely filled with water to
ground level. Water in the hole shall be kept to a depth of at —

least 12 inches for a minimum period of four hours before
beginning the percclation rate measurement.

4.7 Percolation rate mneasurement -~ Upon completion of the
above, the water depth in the holes shall be adjusted to the
level of the nail. The number of minutes it takes for this six
inches of water (all the water) to be absorbed into the soil

shall be accurately determined. This time in minutes, divided by
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six, gives the rate of fall per inch. The average rate of fall
must ba between five minutes and 60 minutes."

{3j) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
nodified by the commissioner of agriculture to meet the
objactions of the legislativa rule~making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commigsioner of agriculture (licensing of livestock dealers), are
autherized. |

(kk) The legislative rules filed in the state register on the
fifteenth day of Septenmber, cone thousand nine hundred ninety-two,
modified by the commissicner of agriculture to meet the
ocbjections of the legislative rule-making review committee and
refiled in the state reglster on the eighteenth day of November,
one thousand nine hundred ninety~two, relating to the
commissioner of agriculturs (commercial feed), are authorized.

(11) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
rafiled in the state regilster on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (general groundwater protection rules

for fertilizers and manures), are authorized,
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(mm) The legislative rules filed in the state register on the

fifteenth day of September, one thousand nine hundred ninety-two,
modified by the cemmissioner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand‘nine hundred ninety-three, relating te <the
commissioner of agriculture (primary and secondary containment of
fertilizers), are authorized with the amendments set forth below:

"on page five, by striking out all of subsection 5.5 and
inserting in lieu thereof a new subsection 5.5 to read as
follows: 'The cperator or his licensed representative shall signm
and date each application under ocath.'; and

On page eighteen, by striking out all of subsection 14.1 and
inserting in lieu thereof a new subsection 14.1 to read as
follows:

'All moneys for the purpoese of the enforcement and
administration of this rule shall come from general revenus funds
appreopriated by the legislature for that'purpose. The net
proceeds of civil penalties collected pursuant to W. Va. Ccde
§20-5M-10a or any c¢ivil administrative penalties collected
pursuant to W. Va. Code §20-5M-10c will be deposited in the
groundwater remediation fund established in W. Va. Code §20-5M-1,
et seq.'".

(nn) The legislative rules filed in the state register on the

fifteenth day of September, one thousand nine hundred ninety-two,
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modified by the commissioner of agriculture to meet the
objections of the legisglative rule-making review committee and
refiled in the state register on the nineteenth day of Febriarvy,
cne thousand nine hundfad ninety-three, relating to the
cemmissioner of agriculture (general groundwater protection rules
for pesticides), are authorized.

(co) The legislative rules filed in the state register on the
fifteanth day cof September, one thousand nine hundred ninety-two,
medified by the commissioner of agriculture to meet the
objections of the legislative rule—makiﬁg review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating toc the
commissioner of agriculture (bulk pesticide operational rules),
are authorizad.

(pp) The legislative rules filed in the state register on the
fifteenth day of September, cne thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet <the
objections of the legislative rule-making review committee and
refilaed in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating %o the
commiassioner of agriculture (non-bulk pesticide rules for
permanaent oparatiocnal areas), are authorized.

(gq) The legislative rules filed in the state register on the
sixteanth day of April, one thousand nine hundred ninety-three,

modified by the commigsioner of agriculture to meet the

22




10
11
12
13
14
15
1ls
17
lg
1s
20
21
23
24
25

26
27

objections of the legislative rule~making review committee and

refiled in the state register on the twenty-sixth day of July,
one thousand nine hundred ninety-three, relating to the
commissioner of agriculture (animal disease control), are
authorized.

(rr) The legislative rules filed in the state register on
the third day of August, one thousand nine hundred ninety-three,
modified by the commissioner of agriculture to meet <the
objections of the legislative rule-making review committes and
refiled in the state register on the eighth day of October, cne
thousand nine hundred ninety-three, relating to the commissioner
cf agriculture (auctioneers), are authorized.

(ss) The legislative rules filed in the state register on the

twenty=-second day of July, one thousand nine hundred ninety-four,

modified by the commissioner of agriculture to meet the

objections of the legislative rule~making review committee and

refiled in the state register on the ninth day of Aucust, one

thousand nine hundred ninety-four, relating to the commissioner
of agriculture (animal disease control),., are authorized.

. NOTE: The purpese of this bill 1s to authorize the
Commissioner of Agriculture to prozmulgate legislative rules
reélating to animal disease control.

Strike-throughs indicate language that would be stricken from

the present law, and underscoring indicates new language that
would be added.
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Bill-Agriculture, aAnimal t/’

- QL [YH.B. _ux BN

(By__Declegates Gallagher, Douglas, _Compton,

Zinch, Fairglioth and Riggs o )
{Introduced Junuary 23, 19935 _.; referred {o the
Committee on ; - J

the Judiciary

2 BILL to amend and reenact section one, article nine, chapter
sixty~four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to authorizing the
commissioner of agriculture to promulgate legislative rules
relating to animal disease control.

Be it enacted by the Lagislature of West Virginia:

That section cne, article nine, chapter sixty-four o¢f the
code of West Virginia, one thousand nine hundred thirty-cne, as
amended, be amended and reenacted, to read as follows:

ARTICLE 9. AUTHCRIZATION FOR MISCELLANEOUS AGENCIES AND BOARDS
TO PROMULGATE LEGISLATIVE RULES. |

§64-9~-1, Commisgionar of agricultura.

(a) The legislative rules filed in the state register on the

sixth day of April, cne thousand nine hundred eighty-three,
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relating to tha commigsioner of agriculture (schedule of chargas
for inspection sgervices: fruit), are anthorized.

{b) The legislativea rules filed in the state register on the
third day of BAugust, one thousand nine hundred eighty-three,
relating to %the commissioner of agriculture (licensing of
aucticneers), are authorized.

{c) The legisiative rules filed in the state register on the
eighth day of February, one thousand nine hundred eighty-four,
relating to the commissioner of agriculture {conduct of beef

industry self-improvement assessment preogram referendum), are

authorized.
{d) The leglszlative rules filed in the state reagister on the
fourth day of June, one thousand nine hundred eighty-four,

relating to the commissioner of agriculture (feeding untreated
garbage to swina), are authorized.

{e) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
ralating to the commissioner of agriculture (registration,
taxation and control of degs), are authorized.

(f) The legislative rules filed in the state register on the
first day of November, one thousand nine hundred eighty-four,

relating to the commigsioner of agriculture {(public markets), are

authorized.
(g} The legislative rulies filed in the state register on the
tenth day of September, one thousand nine hundred eighty-four,
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relating to the commissioner of agriculture (noxious weed rules),

are authorized.

{h) The legislative rules filed in the state register on the
fourth day of June, one thousand nine hundred eighty-four,
relating tec the commissioner of agriculture (animal disease
contrel), are authorized.

(i) The legislative rules filed in the state register on the
fifth day of January, one thousand nine hundred eighty-four,
relating to the commissioner cof agriculture (use of certain
plcloram produéts), are authorized.

(J) The legislative rules filed in the state register on the
eighth day of March, one thousand nine hundred eighty-five,
relating to the commissioner of agriculture (increasing certain
fees by rules and regulations), are authorized.

{k) The legislative rules filed in the state register on the
thirteenth day of January, one thousand nine hundred eighty-six,
modified by the commissioner of agriculture to meet the
objections of the. legislative rule-making review committee and
refiled in the state register on the thirty-first day of January,
one thousand nine hundred eighty=-six, relating tc the
commissioner of agriculture (licensing of livestock dealers),
are authorized. -

(1) The legislative rules filed in the state register cn the
eighteenth day of June, one thousand nine hundred eighty-six,

modified by the commissioner of agriculture *to meet the
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objections of the laegislative rule-making review committee and
refiled in the state register on the fifth day of January, one
thougand nine hundred eighty-seven, relating to the commissioner
of agriculture (West Virglnia pesticide use and application act),
are authorized.

{m) The legislative rules filed in the state register on the
eighteenth day of August, one thousgand nine hundred eighty-six,
modified by the director of the division of forestry of the
department of agriculture to meet the objections of the
lagisl&tive rulae-making review committee and refiled in the state
register on the fifth day of January, ane thousand nine hundred
eighty-seven, relating to the director of the division of
forastry of tha department of agriculture (ginseng), are
authorized.

{n) The legislative rules flled in the state register on the
tanth day of April, one thousand nine hundred eighty-seven,
relating to the commissioner of agriculture (schedule cof charges
for inspection services: fruit), are authorized.

{o) The legislative rulaes filed in the state ragister on the
thirteenth day of August, one thousand nine hundred aighty-seven,
modified by the commissioner of agriculture to mneet the
objections of the legislative rule-making review committee and
rafilad in the state register on the eighth day of September, one

thousand nine hundred elghty-saven, relating to the commissioner

of agriculture (animal disease control), ars amsuthorized.
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(p} The legislative rules filed in the state register cn the
fifteenth day of September, one thousand nine hundred
eighty-eight, relating te¢ the commissioner of agriculture ({sale
and distribution of commeréial fertilizer), are authorized.

(q) The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundresd
eighty-eight, modified by the commissioner of agriculture to meet
the objections of the legislative rule-making review committee
and refiled in the state register en the twenty-sixth day of
October, one thousand nine hundred eighty}eight, relating to the
commissioner of agriculture (animal disease control}, are
authorized.

(r) The legislative rules filed in the state register on the
fifteenth day of May, cne thousand nine hundred eighty-nine,
modified by the commissioner of agriculture to meet the
objecticns of the legislative rule-making review committee and
refiled in the state register on the twenty-first day of August,
one thousand nine hundred eighty-nine, relating to the
commissioner of agriculture (producticn of milk and cream for
manufacturing purposes), are authorized.

(s) The legislative rules filed in the state register on the
seventh day of August, one thousand nine hundred eighty-nirne,
modified by the commissioner of agricultufe to meet the
objecticons of the legislative rule-making review committee and

refiled in the state register on the twenty-third day cf Octcber,




10
i1

12

14

15

is

17

ig

19

20

21

22

23

24

onae thousand nine hundred eighty-nine, relating to the

coumiszioner of agriculture (animal disease control)}, are

authorized.
{t) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, wmodified

by the commissioner of agriculture to meet the objections of the
lagislative rule-making review committee and refiled in the state
ragister on the £ifth day of Octobar, one thousand nine hundred
ninety, relating to the commissicner of agriculture (meat
ingpection), are authorized.

{u) The lagislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, modified
by the commissioner of agriculture to meet the objections of the
legislative rule-making review committee and refiled in the state
register on the third day of October, one thousand nine hundred
ninety, relating to the commissionar of agriculture ([agricultural
liming materials), are authorized.

{v)} The lagislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, maodified
by the commissioner of agriculture to meet the objections of the
legislative rule~making review committee and rafiled in the state
register on the third day of October, one thousand nine hundred

ninety, relating to the commissioner of agriculture (public

markets), are authorized.
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(W) The legislative rules filed in the state register on the
nineteenth day of September, one thousand nine hundred ninety,
modified by the commissicner of agriculture to¢ meet +the
objections of the legislative rule-making review committee and
refiled in the state register on the ninth day of November, one
thousand nine hundred ninety, relating to the commissioner of
agriculture (animal disease control), are authorized.

(x) The legislative rules filed in the state register on the
eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, cne thousand nine hundred ninety-one, relating to the
commissioner of agriculture (commercial feed), are authorized
with the amendments set forth below:

On page two, after subsection 3.3., by adding a new
subsection, designated subsection 3.4., to read as follows:

"3.4. The commissicner will not assess a tonnage fee on any
commercial feed or feed ingredients used in the manufacture of
poultry contract feed.";

On page five, after subsection 4.3.m., by adding a new
subsection, designated subsecticon 4.3.n., to read as follows:

"4.3.n. The commissiconer will consider poultry contract feed
to be customer-formula feed.";

And,
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On page eight, after subsection 5.5., by adding a new
subsection, designated subsection 5.6., to read as follows:

"5.6. Poultry contract feaed labels shall conform to the
requirements of W. Va. Code §19-14-8(d), except that:

£.6.a. The name cof the growaer or feeder will substitute for
the requirements for the name of the purchaser; and,

5.6.b. The net weight (avoir dupois} of the commercial feed
and each feed ingredient used in the feed shall not be required
to be listed."

{y} The legislative rulaes filﬂd in the state register on the
fourth day of Junae, one thousand nine hundred ninety~onae,
modified by the commissionar of agriculture to meet the
oblections of the legislative rule-making review committee and
rafiled in the state register on the second day of August, one
thousand nine hundred ninety-one, ralating to thae commissioner

of agriculture {wood destroying insect treatment standards), are

authorized.
{z) The legislative rules filed in the state register on the
twentieth day of December, cne thousand nine hundred ninety,

modified by the commissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the thirtieth day of April, one
thousand nine hundred ninety-one, relating to the coummissioner

of agriculture {fee structure for the pesticide control act of

1990}, are authorized.
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- {aa) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the comnissioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twelfth day of Ncovember, one
thousand nine hundred ninety-cne, relating to the commissioner of
agriculture (animal disease control), are authorized.

(bb) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by t?e commissioner of agriculture to neet the-
cbjections of the legislative rule-making review committee and
refiled in the state register on the tenth day of September, one
thousand nine hundred  ninety-one, relating to the commissioner
of agriculture (West Virginia plant pest act), are authorized.

(cc) The legislative rules filed in the state register on the
twenty-sixth day of July, one thousand nine hundred ninety-one,
modified by the compmissioner of agriculture to meet the
objections of the legislative rule-making review committee and
rafiled in the state register on the sixteenth day of OQOctober,
one thousand nine hundred ninety=-one, relating to the
commissioner of agriculture (licensing of pesticide businesses),
are authorized.

(dd) The legislative rules filed in the state register ¢n the
eighth day of August, one thousand nine hundred ninety-one,

modified by the commissioner of agriculture to meet the
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objactions of the legislative rule-making review committee and
refiled in the state register on the second day of October, one
thousand nine hundred ninety-one, relating to the commissioner of
agriculture (certified pesticide applicatofs}, are authorized.

(ee) The legislative rules filed in the state register on
the aighth day of August, one thousand nine hundred ninety-ons,
modified by the commissioner of agriculture to meet the
objections of the lagislative rule-making review committee and
refilad in the state reglster on the twenty-fourth day of
Septembar, one thousand nine hundred ninety-one, relatiné,to the
commissioner of agriculture (assessment of civil penalties and
procedures for consent agreements and negotiated settlements),
are authorized.

{£f£) The legislative rules filed in the state register on
the elighth day of August, one thousand nine hundred ninety-one,
modified by the commissionar of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
comnisgioner of agriculture ({aerial applicaticn of herblcides to
rights-of-way), are authorized.

{gg} The legislative rules filed in the gtate register on
the eighth day of August, cne thousand nine hundred ninety-ocne,
modified by the commissioner of agriculture to meet <the

objections of the legislative rule-making review committae and
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September, one thousand nine hundred ninety-one, relating to the
commissioner cof agriculture (frozen desserts and imitation frozen
desserts), are authorized, with the amendment set forth below:

- “On page twelve, by striking out all of section 15 and
substituting a new section 15, to rgad as follows:

"gl~-4B-15. Enforcement policy.

15.1., The commissioner may assess a violation of W. Va. Code
§19-11B-1 et seg. or of these rules against the manufacturer of
product and/or the distributor of the mix used teo manufaéture
the product.

15.2. The commissioner will assess any violations of wW. Va.
Code §19-=11B-1 et seq. or of this rule to the distributor for
mix sampled from unopened containers. The company will not be
assessed additional cumulative notices of wviclations until the
commissioner has determined that the firm has had adequate notice
of the previcus notice, generally 10 days from the mailing of the
notice of vioclation.

15.3. Whenever one of the last five consecutive official
product sample(s) taken on separate days within a one year pericd
are found te be adulterated or misbranded, the commissioner shall
send a written "First Notice" to the manufacturer or distributor
whichever 1is appropriate. This notice shall notify the

manufacturer. or distributer of the viclaticen of W. Va. Code
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§19~11B~1 et seg. or of these rules and the enforcement policy
astablished by this section of the rule.

15.4. Whenever two of the last five consecutive official
product sample(s) taken on sepafate days within a one year period
area found to be adulterated or misbranded the commissioner shall
sand a written "Second Notice" to the manufacturer or distributor
whichaver is appropriate.

i5.4.a. The commissioner shall collect additional official
product sample(s) within 21 days of the sending of a Second
Notice to the manufacturer or distributror, but shall not collect
product samples before the lapse of 7 days from the sending of a
Sacond Notice.

15.5. Whenever three of the last five consecutive official
product sample{s) taken on separate days within a one year period
are found to be adulteratad or misbranded the commissioner shall
send a written "Third Notice" to the manufacturer or distributor
whichever is appropriate.

15.5.a. The commissioner shall collect additional official
product sample{s) within 21 days of the sending of the Third
Notice to the manufacturer or distributor, but shall not cocllect
additional product samples before the lapsze of 7 days from the
date of sending of the notice.

15.6. The commissloner will issue a "Shut-down Order" for a
period of 24 hours to a manufacturer or distributor when the

racord of the firm indicates that affaective action has not been

i2
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taken to correct the causes of the violations, for instance when
three out of the last five saﬁples from the same machine are
violative. The "Shut-down Order™ will normally be issued with
the "Tﬁird Notice". The "Shut-ﬁown Order" will give the reasons
for the order, state the portion of the manufacturing or
distributing operation that is prohibited from operating while
the order is in effect, give conditions of the order, state the
length of time that the Shut-down Order will be in effect and
specify a time and place for a hearing to be held in this matter.
Except that in the case where the public health, safety or
welfare is at risk, the commissioner will issue an immediate
Shut-down Crder and give notice to the manufacturer or
distributor under the provisions of subdivision 15.6.&. of this
rule. oo

15.6.a. The commissioner will issue an immediate Shut-down
Order without giving the manufacturer or distributor the
opportunity tc be heard where there is a hazard to the public
health, safety or welfare. In these cases, the manufacturer or
distributor will be given the opportunity to request a hearing
before the commissioner after the notification of the order is
received by the manufacturer or distributor. All Shut-down
Orders issued due to noncompliance with subdivision 8.1.c.,
8.1.d. or 8.1.g. of this rule are considered to involve a risk

to the public health, safety or welfare.
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15.6.b. The manufacturer or distributor will be responsible
for causing all operations covered by the Shut-down Owder to
cease and follow all cother conditions of the order. At the end
of the period of the order, the manufacturer or distributor may
regume operations without further action by the commissiocner.

15.7. If after a Shut-down Order has been issued the
commisgioner finds that effective corrective action has not been
taken, he may issue a suspension of the Frozen Desserts
Manufacturer Permlit. The suspension shall state the time that
the suspension will become effective, give the reasons for the
suspension and specify a time and place for a hearing to be held
in this matter. Excapt that in the case of a summary suspension
the commissioner will give the manufacturer the opportunity to
ragquast a hearing in this matter subsequent to the notification
of the suspension.

15.7.a. All suspensions due to nonconformance to subdivision
8.1.c., 8.1.d. or B.l.g. of this rule are summary suspensions.

15.7.k. A suspension of the Frozen Desserts Manufacturer
Parmit remains in effect until the manufacturer submits and the
commissioner accepts a written plan of correction and a requesat
for a reinstatement of the permit.

15.7.c¢. The commissioner has seven days from the date of
racaipt of this application to respond to a suspension in the
case of viclations of subdivision 8.1.c., 8.1.d. or B.l.g. of

this rule and fourteen days to respond for all other violations
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ef W. Va. Code §15-11B-1 et seq. or these rules. The
commissioner will accept or deny the application for a
reinstatement of the permit  and will give the terms and
conditions under which the permit will be reinstated.

15.8. If the commissioner finds that after the firm has
resumed production following a suspension of their Frozen
Desserts Manufacturer Permit that effective corrective action
has not been taken, then the commissioner will hold a hearing to

determine if the Frozen Desserts Manufacturer Permit shduld be

revoked.
-15.9. Persons who manufacture a product on an intermittent or
infrequent basis, so that the standard enforcement pelicy cannot

apply, Will "ernter into a consent agreement with the commissioner
for correction of all items found to be not in conformance with
W. Va. Code §19-11B-1 et seq. or these rules.

15,10. Whenever an antibiotic or pesticide residue test is
found to be above tolerance, the commissioner shall notify the
manufacturer and/or distributor immediately of this fact and
shall begin an investigation to determine the cause of <the .
residue. The commissioner shall require that any person found
to be responsible for the residue shall correct the cause of the
residue prior to the resumption of the manufacturing or
distribution of the product.

15.11. A person who performs a recall by voluntarily removing

product from sale and distribution in an effective manner so as
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to limit the potential harm to the health and welil-being of the
public may be eligible for exemptions from the normal enforcement
policy. The commissioner shall consider the facts of each case
when making a decision on an ekemption.

15.12. The commissicner may apply the enforcement policy in a
liberal manner in cases where all official product sample results
that involve a product in the form actually sold to the public
have been found to be in conformance with W. Va. Code §19-118-1
et sag. or these rules.

15.13. The commissioner may suspend the étandard enforcement
policy in cases where such action is necessary to protect the
public health, safety or welfara.

15.14. Resanmples will only be taken from machines that were
shown to be producing vioclative product ¢he previcus visit,
except for resamples needed to check that the nonviolative status
is being maintained according to the following schedule:

15.14.a. After a first notice and one nonviclative sample,
resamples will be taken between 5 to 6 months after the
nonviolative sanmple.

15.14.b. After a second notice and one nonviolative sample,
resamples will be taken batween 3-4 months after the nonviolative
sample.

15.14.c. Other resamples may be considered necessary to

detarmine that the nonviolative status is being maintajned."
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(hh) The legislative rules filed in the state register on

the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the

objections of the legislative rule-making review committee and

refiled in the state regisir'.rer on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating to the
commissioner of agriculture (West Virginla apiary law of 1991),
are authorized. - - B, ;

(ii) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninety-one,
modified by the commissioner of agriculture to meet the
cbhbjections of the legislative rule-making review committee and
refiled in the state register on the twenty-fourth day of
September, one thousand nine hundred ninety-one, relating tec the
commissioner of agriculture (disposal of dead poultry), are
authorized with the amendments set forth below:

On page two, section two, by adding a new subsection toc read
as follows:

#2.8 'Disposal pit' means an opening dug in the ground to a
mininum depth of six feet, containing a minimum capacity of 150
cubic feet, covered with a minimum of 12 inches of dirt, and
provided with one or more openings for the introduction of
poultry. The openings shall be a minimum size of eight inches
square and equipped with tight 1lids. A disposal pit shall be

located in a site which will pravent contamination of the
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groundwater or the surface water. This site should conform to
the standards aestablished in this rule.™

On page two, subsection 3.1 aftar the word "incinerator," by
adding the words "disposal pit,"

And,

On page two, by adding a new section, designated section 4,
to read as followa:

"§61-1C~4. Standards for Site Location for Disposal Pits.

4.1 No part of a disposal pit system shall be located in a
poorly drainad or filled area, or in any area where seasonal
flooding occurs.

4.2 No part of a disposal pit system shall be located within
1¢ feet of a building, foundation or property line.

4.3 No part of a disposal pit systemr shall be located within
50 feet of a public water supply line or within 10 feet of =
private water supply system.

4.4 A disposal pit shall be located at least 50 feet from a
private wall or groundwater supply.

4.5 There shall be a minimum of three feet between the bottom
of a disposal pit and seasonal groundwater or rock, shale or any

cther impermeable layer.

4.6 The evaluation of the site for installation of a disposal
pit shall be based upon percolatlion test results. Percolation
tasta shall be performed in the following manner:

18
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4.6.1 Location - At least two heles shall be placed over the
selected site. The results of these twe test holes will be

averaged.

4,.6.2 Holes sh?iiiﬁerdﬁg of bored from six tb eight inches
in diameter at the site where the dispesal pit will be installed.
The holes should belat least 24 inches in depth.

4.6.3 The bottom and sides of the holes shall be scratched
with a sharp peinted instrument or wire Pkrush to remcve any
smeared soil surfaces which interfere with the absorption of
water into the soil.

.4.6.4 Loose dirt shall be removed from the bottom of the test
holes and twe inches o©of ceoarse sand or fine gravel shall be
placed intc the holes to prevent sealing.

4.6,5 An eight or ten penny nail shall be placed in the wall

of each hole exactly six inches above the level of sand or

gravel.

4.6.6 The test hole shall be completely filled with water to
ground level. Water in the hole shall be kept to a depth of at
least 12 inches for a minimum period of four hours before
beginning the percolation rate measurement. |

4.7 Percolation rate measurement - Upon completion o¢f the
above, the water depth in the holes shall be adjusted tc the
level of the nail. The number of minutes it takes for this six
inches of water (all the water) to be abscorbed into the soil

shall be accurately determined. This time in minutes, divided by
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six, glves the rate of fall per inch. The average rate of fall
must ba between five minutes and 60 minutes.”

(33) The legislative rules filed in the state register on
the eighth day of August, one thousand nine hundred ninetylone,
nodified by the commissioner of agriculture to meet the
objections of the lagislative rule-making review committee and
raefiled in +the state register on the tweanty-fourth day of
Saptember, one thousand nine hundred ninety-one, relating to the
commiggionar of agriculture (licensing of livestock dealers), are
authorized.

(kk)} The legisgslative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meat the
objections ¢f the legislative rule-making review committee and
refiled if the state register on the eighteenth day of November,
cne thousand nine hundred ninety-two, relating to the
commissicner of agriculture (commercial feed), are authorized.

{11} The legislative rules filed in the state regilster on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the comaissioner of agriculture to mest the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, ralating to the
commissiconer of agriculture {general groundwater protecticon rules

for faertilizaers and manures), are authcrized.
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(mm} The legislative rules filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commisgsioner of agriculture to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the nineteenth day of February,
one thousand nine hundred ninety-threé; relating to the
commissioner of agriculture (primary and secondary containment of
fertilizers), are authorized with the amendments set forth below:

"On page five, by striking ocut all of subsection 5.5 and

inserting in 1liéu therecf a new subsection 5.5 to read as

foliows: 'The operator or his licensed representative shall sign
and date each application under oath.'; and
_On page eighteen, by striking ocut all of subsection 14.1 and

inserting in lieu thereof a new subsection 14.1 to read as

follows:
'A1ll moneys for the purpose of the enforcement and
administration of this rule shall come from general revenue funds

appropriated by fhé_iégiéléfﬁ;e for that purpose. The net
proceeds of civil penalties collected pursuant to W. Va. Code
§20-5M=-10a or any c<¢ivil administrative penalties collected
pursuant to W. Vva. Code §20-5M-10¢c will be deposited in <the
groundwater remediation fund established in W. Va. Code §20-5M-1.
et seqg.'".

(nn) The legislative rules filed in the state register on the

fifteenth day of September, one thousand nine hundred ninety-two,

21




10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

25

modified by the commiaesicner of agriculture to meet the
objections of the legislative rule-making review committee and
refilad in the state register on the nineteenth day of February,
one thousand nine hundred ninety-three, relating to the
ccmmissioner of agriculture (genaral groundwater protection rules
for pesticides), are aunthorized.

{oo) The legislative rulea filed in the state register on the
fifteenth day of September, one thousand nine hundred ninety-two,
modified by the commissioner of agriculture to meet the
objections of the lagislative rule-making review committee and
raefiled in the stata register on the nineteenth day of February,
one theusand nine hundred ninety~three, relating to the
commigsioner of agriculture (bulk pesticide operational rules),
are authorized.

{pp) The legislative rules filed in the state register on the
fifteenth day of Septembsr, one thousand nine hundred ninety-two,
modifiad by the commissioner of agriculture to meet the
cbiections of the legiglative rule-making review committeae and
refiled in the state register on the nineteenth day of Fabruary,
cne thousand nine hundred ninety-three, relating to the
commiggioner of agriculture {nen-bulk pesticide rules for
permanent operational areas), are authorized.

{(gg) The legislative rules filed in the state register on the
sixteenth day of April, one thousand nine hundred ninety-three,

aodified by the commissioner of agriculture to meet the
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objections of the legislative rule-making review committee and
refiled in the state register on the twenty-sixth day of July,
one thousand nine hundred ninety=-three, relating to the
commissioner of agriculture (animal disease control), are
authorized. - e I S

(rr) The legislative rules filed in the state register on
the third day of August, one thousand nine hundred ninety-three,
modified by the commissioner of agriculture to meet the
cbjections of the legislative rule-making review committee and
refiled in the state register on the eighth day of October, one
thousand nine hundred ninety=-three, relating to the commissicner
of agriculture (auctiocneers), are autherized.

(ss) The legislative rules filed in the state register on_ the

+wenty-second day of July, one thousand nine hundred ninety-four,

modified by the commissioner of agriculture £o meet the

objecticns of the legislative rule-making review committee ang

refiled in the state register on the ninth day of Augqust, one

thousand nine hundred ninety-four, relating to the commissioner

are authorized,

isease control

of agriculture (animal

NOTE: The purpose of this bill is to authorize the
Commissioner of Agriculture to promulgate legislative rules
relating to animal disease control.

Strike~throughs indicate language that would be stricken fronm

the present law, and underscoring indicates new language that
would ke added. . . = . . S . . .
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