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PROVIDE A BRIEF SUMMARY OF THE CONTENT OF THE RULE:

This legislative rule establishes the procedures for applying for and claiming the West Virginia Tax Credit for
Federal Excise Tax Imposed Upon Small Arms and Ammunition Manufacturers, and sets forth the methodology
the Tax Commissioner will use to administer the West Virginia Tax Credit for Federal Excise Tax Imposed Upon
Small Arms and Ammunition Manufacturers.

SUMMARIZE IN A CLEAR AND CONCISE MANNER CONTENTS OF CHANGES IN THE RULE AND A STATEMENT OF
CIRCUMSTANCES REQUIRING THE RULE:

This legislative rule establishes the procedures for applying for and claiming the West Virginia Tax Credit for
Federal Excise Tax Imposed Upon Small Arms and Ammunition Manufacturers, and sets forth the methodology
the Tax Commissioner will use to administer the West Virginia Tax Credit for Federal Excise Tax Imposed Upon
Small Arms and Ammunition Manufacturers. Continuation of the rule in its current state is necessary to provide

guidance regarding the credit. The proposed rule change extends the sunset date of the rule and deletes
language that is merely duplicative of statutory language.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
RULE:

A. ECONOMIC IMPACT ON REVENUES OF STATE GOVERNMENT:

None

B. ECONOMIC IMPACT ON SPECIAL REVENUE ACCOUNTS:

None

C. ECONOMIC IMPACT OF THE RULE ON THE STATE OR ITS RESIDENTS:

None



D. FISCAL NOTE DETAIL:

Effect of Proposal Fiscal Year

2026 2027 Fiscal Year (Upon

Increase/Decrease |Increase/Decrease Full

(use "-") (use "-") Implementation)
1. Estimated Total Cost 0 0 0
Personal Services 0 0 0
Current Expenses 0 0 0
Repairs and Alterations 0 0 0
Assets 0 0 0
Other 0 0 0
2. Estimated Total 0 0 0

Revenues

E. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT):

No economic impact.

BY CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes

Anoop Bhasin -- By my signature, | certify that | am the person authorized to file legislative rules,
in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 110
LEGISLATIVE RULE
STATE TAX DEPARTMENT

SERIES 13KK
WEST VIRGINIA TAX CREDIT FOR FEDERAL EXCISE TAX IMPOSED
UPON SMALL ARMS AND AMMUNITION MANUFACTURERS
§110-13KK-1. General.
1.1. Scope. -- This legislative rule establishes the procedures for applying for and claiming the West
Virginia Tax Credit for Federal Excise Tax Imposed Upon Small Arms and Ammunition Manufacturers, and
sets forth the methodology the Tax Commissioner will use to administer the West Virginia Tax Credit for

Federal Excise Tax Imposed Upon Small Arms and Ammunition Manufacturers.

1.2. Authority. -- W. Va. Code §11-10-5 and W. Va. Code §11-13KK-13.

1.3. Filing Date. -- Jaely12022.
1.4. Effective Date. -- July1,2022.

1.5. Sunset Provision. -- This rule shall terminate and have no further force or effect on August 1, 2627
2032.

§110-13KK-2. Definitions.

2+ General Rule. -- Unless a specific definition is provided in—seetion—2-2—of this—seetion
headingelsewhere in this rule, or the context in which the term is used clearly requires a different meaning,

the terms used in this rule have the definitions provided under W. Va. Code §11-13KK-1, etseq., §11-10-1, et
seq., §11-21-1, et seq., and §11-24-1, et seq.
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3+2.3.1. The amount of this credit is determined and applied as provided in W. Va. Code §11-13KK-1,
et seq., and this rule.

32.2.3.2. It is the intent of W. Va. Code §11-13KK-1, et seq., that a qualified taxpayer makes and
continuously maintains a minimum capital investment in a qualified munitions manufacturing facility of no
less than $2 million. The sole purpose of the capital investment portion of W. Va. Code §11-13KK-1, et seq.,
is to determine whether the $2 million threshold requirement is met in every operational year based on a
rolling 10 year time span for creation and extinguishment for measurement of capital investment.

322.a.3.2.1. Ifthe $2 million capital investment threshold is met or exceeded in any given tax year,
then the taxpayer is authorized to apply the annual dollar for dollar W. Va. Code §11-13KK-1, et seq. tax
credit against corporation net income tax or personal income tax, as applicable, in the amount of federal
excise tax paid pursuant to 26 U.S.C. 4181.
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322b.3.2.2. If the $2 million threshold has not been met, then the taxpayer may not apply the
annual tax credit in the amount of the federal excise tax paid each year.

322e3.2.3. Under §11-13KK-5, the statute contemplates placement of potential qualified
investment in service or use in each taxable year. Therefore, the $2 million threshold is an ongoing
determination, with each year contributing a new layer of capital investment over a 10 year time span.

Year 1 investment is counted from year 1 to year 10
Year 2 investment is counted from year 2 to year 11
Year 3 investment is counted from year 3 to year 12
etc.

A taxpayer cannot gain entitlement to the credit until at least $2 million of accumulated qualified investment
is in place.

322e1+3.2.3.a. EXAMPLE: Ifthe taxpayer meets the $2 million threshold in year 1, then the
taxpayer can apply the credit beginning in year 1. If the qualified investment is made in phases such that the
$2 million threshold qualified investment is not in place until a later year, the taxpayer may begin taking the
tax credit in the year when the $2 million threshold is met, based on the qualified investment made in the
current year, combined with investments placed in service or use in the prior 10 years (under the 10 year
rolling measurement system), provided that all other requirements of W. Va. Code §11-13KK-1, et seq., are
met, including the filing for of an application for credit.

322¢.2.3.2.3.b. The tax credit set forth in W. Va. Code §11-13KK-1, et seq., uses a 10 year
rolling measurement of qualified investment to determine that at least $2 million of capital is continuously in
place in the facility.

322.4.3.2.3.c. Ifthe $2 million threshold is reached or exceeded, then the taxpayer is authorized
to take the annual W. Va. Code §11-13KK-1, et seq., tax credit, the amount of which is an annual dollar for
dollar offset of West Virginia income taxes, in the amount of federal excise tax paid in each taxable year on
manufacture of certain firearms and ammunition, pursuant to 26 U.S.C. §4181.

3.2.3.3.2.4. Nothing in this subsection shall prevent the taxpayer from making a subsequent $2
million investment and claiming an additional credit during a subsequent tax year.

3.3. Application of credit over 10 years. -- The amount of credit allowable shall be taken over a 10 year
period, beginning with the taxable year in which the taxpayer places the qualified investment in service or use
in this state that is used to reach the $2 million threshold.

3.3.1. The taxpayer may elect to delay the beginning of the 10 year period until the next succeeding
taxable year.

3.3.1.a. This election shall be made in the annual income tax return filed for the taxable year in
which qualified investment is first placed into service or use by the taxpayer.

3.3.1.b. Once made, the election cannot be revoked.

3.3.2. The annual credit allowance is taken in the manner prescribed in W. Va. Code §11-13KK-4
and this rule.
3.4. Placed in service or use. -- For purposes of the credit allowed by W. Va. Code §11-13KK-1, et seq.,
and this section heading, property is considered placed in service or use in the earlier of the following taxable
years:
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3.4.1. The taxable year in which, under the taxpayer’s depreciation practice, the period for
depreciation with respect to the property begins; or

3.4.2. The taxable year in which the property is placed in a condition or state of readiness and
availability for a specifically assigned function.
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$HO-13KK-58110-13KK-4. Qualified investment.

544.1. General. -- The qualified investment in property purchased or leased for a new, or expansion of
an existing, small arms and ammunition manufacturing facility is the applicable percentage of the cost of each
property purchased or leased for the purpose of the new, or expansion of an existing, small arms and
ammunition manufacturing facility that is placed in service or use in this state by the taxpayer during the

taxable year.

54++4.1.1. Applicable percentage. -- For the purposes of section 1 of this subject heading, the
applicable percentage of any property is determined pursuant to the following table:

51 1a4.1.1.a. Table.

If useful life is: The applicable percentage is:
Less than four years 0%

Four years or more but less than six years 331/3%

Six years or more but less than eight years 66 2/3%

Eight years or more 100%
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54++b-4.1.1.b. The useful life of any property, for purposes of this section heading, is
determined as of the date the property is first placed in service or use in this state by the taxpayer, determined
in accordance with the provisions of W. Va. Code §11-13KK-4 and this rule.

5:24.2. Cost. -- For purposes of section 1 of this section heading, the cost of each property purchased
for a new, or expansion of an existing, small arms and ammunition manufacturing facility is determined under
the following rules:

521+4.2.1. Trade-ins. -- Cost does not include the value of property given in trade or exchange for
the property purchased for a new, or expansion of an existing, small arms and ammunition manufacturing
facility.

52.2.4.2.2. Damaged, destroyed, or stolen property. -- If property is damaged or destroyed by fire,
flood, storm, or other casualty, or is stolen, then the cost of replacement property does not include any
insurance proceeds received in compensation for the loss.

5:2.34.2.3. Rental property, self-constructed property, and transferred property. -- Rental property,
self-constructed property, and transferred property is treated as set forth in W. Va. Code §11-13KK-1 et seq.
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§HO0-13KK-68110-13KK-5. Forfeiture of unused tax credits; redetermination of credit allowed.

Forfeiture of unused tax credits and redetermination of allowed credit are treated as set forth in W. Va.
Code §11-13KK-1 et seq.

§HO-3KK-78110-13KK-6. Transfer of qualified investment to successors.

Transfer or sale of a qualified investment is treated as set forth in W. Va. Code §11-13KK-1 et seq.

§H0-13KK-88110-13KK-7. Identification of investment credit property.

&17.1. Every taxpayer who claims credit under W. Va. Code §11-13KK-1, et seq., and this rule shall
maintain sufficient records to establish the following facts for each item of qualified property:

€1+17.1.1. The identity of the qualified property;

812:7.1.2. The actual or reasonably determined cost of the qualified property;

8-13.7.1.3. The straight-line depreciation life of the qualified property;

8+4-7.1.4. The month and taxable year in which the qualified property was placed in service;
815-7.1.5. The amount of credit taken with respect to the qualified property;

€16.7.1.6. The date the qualified property was disposed of or otherwise ceased to be used as
qualified property in the small arms and ammunition manufacturing facility of the taxpayer; and

&1++7.1.7. The amounts and dates of federal excise tax paid.
§H0-13KK-98110-13KK-8. Failure to keep records of investment credit property.

11
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A taxpayer that fails to keep records of investment credit property is subject to the consequences set forth
in W. Va. Code §11-13KK-1 et seq.

$HO-3KK-10§110-13KK-9. Interpretation and construction.

All aspects of the tax credit are subject to the rules of interpretation and construction set forth in W. Va.

Code §11-13KK-1 et seq.

$HO-BKK-1H§110-13KK-10. Burden of proof; application required; failure to make timely
application.

+-+10.1. Burden of proof. -- The burden of proof is on the taxpayer to establish by clear and
convincing evidence that the taxpayer is entitled to the benefits allowed by W. Va. Code §11-13KK-1, et seq.,
and this rule.

H-2:10.2. Application for credit required. --

+H-2-1+10.2.1. Application required. -- No credit is allowed or may be applied under W. Va. Code
§11-13KK-1, et seq., or this rule for any qualified investment property placed in service or use until the
person asserting a claim for the allowance of credit under W. Va. Code §11-13KK-1, et seq., and this rule
makes written application to the Tax Commissioner for allowance of credit as provided in this section
heading.

H-2+a- 10.2.1.a. An application for credit shall be filed, in the form prescribed by the Tax
Commissioner, no later than the last day for filing the tax returns, determined by including any authorized
extension of time for filing the return, required under W. Va. Code §11-21-1, et seq., or §11-24-1, et seq, for
the taxable year in which the property to which the credit relates is placed in service or use. The form to
apply for the credit is available online at https://tax.wv.gov.

H-2-1+b-10.2.1.b. All information required by the form shall be provided, or the application will
be rejected.

12
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+H-22:10.2.2. Failure to make timely application. -- Failure to timely apply for the credit results in
forfeiture of 50 percent of the annual credit allowance otherwise allowable under W. Va. Code §11-13KK-1,
et seq., and this rule. This penalty applies annually until the application is filed.

§HO0-13KK-128110-13KK-11. Tax credit review and accountability.

All aspects of review and accountability for the tax credit are governed by the provisions of W. Va. Code
§11-13KK-1 et seq.

§H0-13KkK-13§110-13KK-12. General procedure and administration.

43-+12.1. Each provision of the “West Virginia Tax Procedure and Administration Act” set forth in W.
Va. Code §11-10-1, et seq., applies to the tax credit allowed under W. Va. Code §11-13KK-1, et seq., except

13
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as otherwise expressly provided in W. Va. Code §11-13KK-1, et seq., and this rule with like effect as if that
act were applicable only to the tax credit allowed by W. Va. Code §11-13KK-1, et seg., and this rule and were
set forth in extenso in W. Va. Code §11-13KK-1, et seq., and this rule.

432:12.2. The provisions of W. Va. Code §11-10-5EE shall not be interpreted in such a way as to
prevent any otherwise eligible taxpayer from claiming both the credit set forth by W. Va. Code §11-13KK-1,
et seq., and this rule, and any credit available against the federal excise tax paid to the government of the
United States under section 4181 of Title 26 of the Internal Revenue Code.

13-3:12.3. Although the $2 million qualified investment threshold measurement of this credit is similar to
the measure of qualified investment used for the manufacturing investment and other tax credits, calculation
and amount of the W. Va. Code §11-13KK-1, et seq., tax credit is not based on the amount of qualified
investment. The W. Va. Code §11-13KK-1, et seq., tax credit is based on the dollar amount of annual federal
excise tax paid. Therefore, the prohibition of W. Va. Code §11-10-5ee (SB 532 (2021 Regular Legislative
Session)) does preclude simultaneous application of the W. Va. Code §11-13S-1, et seq., manufacturing
investment tax credit or W. Va. Code §11-13Q-1, et seq., economic opportunity tax credit, and the W. Va.
Code §11-13KK-1, et seq., tax credit.

§HO0-13KK-148110-13KK-13. Crimes and penalties.

Asnoted in W. Va. Code §11-13KK-1 et seq., the provisions of W. Va. Code §11-9-1 et seq. apply to the
tax credit.

§H0-13KK-158110-13KK-14. Severability.

+5-4:14.1. Ifany provision of W. Va. Code §11-13KK-1, et seq. or this rule, or the application thereof, is
for any reason adjudged by any court of competent jurisdiction to be invalid, the judgment may not affect,
impair, or invalidate the remainder of W. Va. Code §11-13KK-1, et seq. or this rule, but shall be confined in
its operation to the provision thereof directly involved in the controversy in which the judgment shall have
been rendered, and the applicability of the provision to other persons or circumstances may not be affected
thereby.

1+52:14.2. Ifany provision of W. Va. Code §11-13KK-1, et seq. or this rule, or the application thereof, is
made invalid or inapplicable by reason of the repeal or any other invalidation of any statute, section, or
portion therein addressed or referred to, such invalidation or inapplicability may not affect, impair, or
invalidate the remainder of W. Va. Code §11-13KK-1, et seq. or this rule, but shall be confined in its
operation to the provision thereof directly involved with, pertaining to, addressing, or referring to the statute,
section, or portion, and the application of the provision with regard to other statutes, sections, or portions or in
other instances not affected by any such repealed or invalid statute, section, or portion may not be abrogated
or diminished in any way.
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