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NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE AND FILING WITH THE LEGISLATIVE RULE-

MAKING REVIEW COMMITTEE
AGENCY: Economic Development WV Department of TITLE-SERIFS: 145-20
RULE TYPE: Legisiative Amendment to Existing Rule:  No Repeal of existing rule:  No

RULE NAME:  145-20 Certified Microgrid Development Program

PRIMARY CONTACT

NAME: Gamer Marks
ADDRESS: 1900 Kanawha Blvd &
Suite 800

Charleston, WestVirginia 25311
FMAIL: garner.marks@wv.gov

PHONE NUMBER: 304-508-2234

CITE STATUTORY AUTHORITY:; §5B-2-21(a) and § 5B-2-21A

EXPLANATION OF THE STATUTORY AUTHORITY FOR THE LEGISLATIVE RULE, INCLUDING A DETAILED SUMMARY
OF THE EFFECT OF EACH PROVISION OF THE LEGISLATIVE RULE WITH CITATION TO THE SPECIFIC STATUTORY
PROVISION WHICH EMPOWERS THE AGENCY TO ENACT SUCH RULE PROVISION:

The proposed Agency Approved Rule is titled RULE TO PETITION THE DEPARTMENT OF COMMERCE FOR
CERTIFICATION OF A MICROGRID DISTRICT OR CERTIFICATION AS A HIGH IMPACT DATA CENTER. The
ruie governs the petitioning of the Department of Commerce for certification as a microgrnd district and/or for
certification as a high impact data center. The rule sets forth the following: definitions, eligibility requirements for
petitions for certification as a microgrid, letter of intent requirements for certification as a microgrid, criteria for
approval or denial of microgrid certification, considerations for conversion of a merchant power plant to a
microgrid, annuai reporting requirements for microgrids, appeals process for microgrid certification, eligibility
requirements for high impact data centers, petition requirements for high impact data centers, criteria for approval
or denial of high impact data center certification, annual reporting requirements for high impact data centers,
appeals process for high impact data center certification, format and filing requirements, and confidentiality
provisions. These rules stem from the authority granted to the Division of Economic Development in § 5B-2-21(a)
and § 5B-2-21A in order to effectuate the purpose of those sections.

IS THIS FILING SOLELY FOR THE SUNSET PROVISION REQUIREMENTS IN W. VA, CODE §25A-3-19(e)? No

IF YES, DO YOU CERTIFY THAT THE ONLY CHANGES TO THE RULE ARE THE FILING DATE, EFFECTIVE DATE AND AN
EXTENSION OF THE SUNSET DATE? No

DATE eFiled FOR NOTICE OF HEARING OR PUBLIC COMMENT PERIOD: 11/10/2025
DATE OF PUBLIC HEARING(S) OR PUBLIC COMMENT PERIOD ENDED: 12/10/2025

COMMENTS RECEIVED:  Yes



(IF YES, PLEASE UPLOAD IN THE COMMENTS RECEIVED FIELD COMMENTS RECEIVED AND RESPONSES TO
COMMENTS)

PUBLIC HEARING: No

(IF YES, PLEASE UPLOAD IN THE PUBLIC HEARING FIELD PERSONS WHO APPEARED AT THE HEARING(S) AND
TRANSCRIPTS)

RELEVANT FEDERAL STATUTES OR REGULATIONS: No

WHAT OTHER NOTICE, INCLUDING ADVERTISING, DID YOU GIVE OF THE HEARING?
NA

SUMMARY OF THE CONTENT OF THE LEGISLATIVE RULE, AND A DETAILED DESCRIPTION OF THE RULE’S
PURPOSE AND ALL PROPOSED CHANGES TO THE RULE:

The proposed Agency Approved Rule is fitled RULE TO PETITION THE DEPARTMENT OF COMMERCE FOR
CERTIFICATION OF A MICROGRID DISTRICT OR CERTIFICATION AS A HIGH IMPACT DATA CENTER.
The rule govemns the petitioning of the Department of Commerce for certification as a micrognd district and/or
for certification as a high impact data center. The rule sets forth the following: definitions, eligibility requirements
for petitions for certification as a microgrid, letter of intent requirements for certification as a microgrid, criteria
for approvail or denial of microgrid certification, considerations for conversion of a merchant power plant {0 a
microgrid, annual reporting requirements for microgrids, appeals process for microgrid certification, eligibility
requirements for high impact data centers, petition requirements for high impact data centers, criteria for
approval or denial of high impact data center certification, annual reporting requirements for high impact data
centers, appeais process for high impact data center certification, format and filing requirements, and
confidentiality provisions. These rules stem from the authority granted to the Division of Economic Development
in § 5B8-2-21(a) and § 5B-2-21A in order {o effectuate the purpose of those sections. A fully and detailed
description of the changes to the Proposed Rule, which are reflected in the Agency Approved Modified Rule,
can be found in the Summary of Public Comments and Agency Response document filted by the Department.
The rule was amended: 1) to expand the definition of "Nearly Contiguous Property” from 1-mile to 1.5-miles; 2)
to require the Secretary to consider certain additional factors in the approval process for both Microgrid Districts
and High impact Data Center Districts; 3) allow the Secretary {o obtain additional, relevant information to assist
in their review of a petition for certification as a High Impact Data Center; and 4) require that a Letter of intent
be filed for certification before filing for any other relevant permit.

STATEMENT OF CIRCUMSTANCES WHICH REQUIRE THE RULE:

HB 2014 (2025) provided the Division of Economic Development emergency and legisiative rulemaking
authority {o effectuate the certification of microgrid districts and high impact data centers. This rule provides
necessary administrative framework o impiement the Department of Commerces role in the process set forth in
the Energy Generation and Consumption Act.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
LEGISLATIVE RULE:

A. ECONOMIC IMPACT ON REVENUES OF STATE GOVERNMENT:

This rule effectuates the processes for certification of a Microgrid District and a High Impact Data
Center project. This rule facilitates the certified microgrid program in West Virginia which will expand
microgrid development, utilize coal and natural gas resources, and result in further reinvestment in
West Virginia by creating funds 1o lower the state income tax, provide funding for economic
development, and stabilize the electrical grid.



B. ECONOMICIMPACT ON SPECIAL REVENUE ACCOUNTS:

This rule has no anticipated impact on special revenue accounts.

C. ECONOMIC IMPACT OF THE LEGISLATIVE RULE ON THE STATE OR ITS RESIDENTS:

The economic impact of House Bill 2014, the impetus for this legisiative rule, is potentially enormous.
Facilitating the certification and eventual development of Certified Microgrid Districts and High Impact

Data Center projects leverages our abundant natural resources and history of power generation {o
promote and facilitate transformative investments in energy and data infrastructure across the state.
The Bill also provides for the creation of various funds 1o lower the state income tax, fund future
economic development projects, and stabilize the electric grid with funds that will not be assessed
against individual ratepayers. The rule is a next step in facilitating the goals of HB 2014. it sets out
important definitions, requirements, and process for petitioning the Secretary for certification as a

Microgrid District or High Impact Data Center.

D. FISCAL NOTE DETAIL:

Effect of Proposal Fiscal Year
2026 2027 Fiscal Year {Upon
Increase/Decrease Increase/Decrease Full
(use "-") (use "-") Implementation)
1. Estimated Total Cost 200,000
Personal Services 200,000

Current Expenses

Repairs and Alterations

Assets




Other

2. Estimated Total *see below
Revenues

E. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT):

The $200,000 cost to Personal Services represents the cost for the Data Economy Liaison position
created under West Virginia Code § 5B-2-21b(b) and those costs associated with additional personnel
assisting in this program.

*The Power Generation and Consumption Act, HB 2014 (2025), is expecied to have a fransformative
positive economic impact on the state and iis residents. HB 2014 will expand microgrid development,
utilize coal and natural gas resources, and provide reinvestment m West Virginia by creating funds to
lower the income tax, provide funding for economic development, and stabilize the electric grid. This
legislative rule seis out key parts of the process to enable and facilitate those fransformative efforts,

BY CHOOSING 'YES', } ATTEST THAT THE PREVIOUS STATEMENT iS TRUE AND CORRECT,

Yes

Garner Marks -- By my signature, I certify that | am the person autharized to file legislative rules, in
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 145
LEGISLATIVE RULE
DEPARTMENT OF ECONOMIC DEVELOPMENT

SERIES 20

RULE TO PETITION THE DEPARTMENT OF COMMERCE FOR CERTIFICATION OF A
MICROGRID DISTRICT OR CERTIFICATION AS A HIGH IMPACT DATA CENTER.

8145-20-1. (General.

1.1. Scope -- The following rule governs the petitiomng of the Department of Commerce for
certification of a microgrid district or certification as a high impact data center.

1.2. Authonty -- W. Va. Code §5B-2-21(a) and W. Va. Code §5B-2-21A.

1.3. Filine Date --

1.4. Effective Date —

1.5. Sunset Provision — This rule shall terminate and have no further force or effect on Aupust 1. 2031.

§145-20-2. Definitions.

2.1. "Critical IT load" means that portion of clectric power capacity, expressed in terms of megawaltts.
which is reserved solely for owners or tenants of a data center to operate their computer server and required

supporting equipment.

2.2. “Department” means the West Vireinia Department of Commerce, as established in W. Va. Code

§5B-1-1 et seqg.

2.3. "High Impact Data Center" means a facility or eroup of facilities that:

2.3.1. Consists of one or more parcels in this state, alone with the buildings, substations and other

mfrastructure, fixtures. and personal property located on the parcels:

2.3.2. Is owned. operated, or leased by an entity or affiliated group of entitics:

2.3.3. Is used to house and operaic equipment that receives. stores. aggregates. manages.
processes. transforms. retrieves. researches. or transmits data: or that i1s necessary for the proper operation
of equipment that receives. stores. aggrepates, manages, processes, transforms, retrieves. researches. or
transmits data;

2.3.4. Has a critical IT load in the aggregate of 90 megawatts total or higher: and

2.3.5. Is placed mto service on or after July 1. 2025.

2.4. “Inordinate Burden” means a parcel’s use is so severely restricted that it deprives the owner of
nearly all of its economically beneficial use.
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2.5  *“Nearly Contiguous Property’” means two or more parcels of property that are separated by a
distance of no more than one and one-half (1 1/2) miles at their closest point.

2.6.  “Ownership Interest” means the right to possess. use, modify or sell real propertv. but does not
include non-possessory interests such as easements or rights-of-way.

2.7, “Secretary” means the Sceretary of the Department.

§145-20-3. Eligibility requirements to petition the Secretary for certification of a microgrid district;
Exempt from rule.

3.1. Petitioner must meet the following requirements to be eligible to petition the Secretarv for
certification of a micrognd district:

3.1.1. Petitioner shall be registered with the Secretary of State to do business in West Virginia.

3.1.2. At least 120 davys before secking certification, a Petitioner must make good faith fforts to
negotiats for the supply of all or part of its electricity needs for the project from the local distribution electric
utility. This requirement does not apply to microgrid districts proposing to produce 300 megawatts or more
of electricity or for micrognid districts that are proposing to not be connected in any wayv to the local

distribution electric utility after completion of all construction.

3.1.3. Petitioner shall not have solicited businesses already receiving electric service from a
regulated utility 1n this state to relocate to the proposed certified microgrid district.

3.1.4. Petitioner shall not have entered into any contract, or otherwise committed. to deliver any
electricity generated from within the certified microerid district to any entity outside the microgrid distriet,

except that a maximum of 10% of the electricity generated from within the certified microgrid district may

be delivered outside the microgrid district if delivered directly to the wholesale market.

3.1.5. Petitioner must have an ownership mterest in. and control over, the real property subject to
the microgrid district certification.

3.1.6. The limitations set forth in Sections 3.1.3 and 3.1.4. of this rule do not apply to microerid
districts certified on or before Januvary 1, 2024.

8145-20-4. Letter of Intent Requirements for Certification of Microgrid District.

4.1. Petitioner must seck certification of a microgrd district by submittineg a Letter of Intent to the
Secretary. Fach Letter of Intent shall include the following minimum requirements:

4.1.1. A statement indicating whether more than 70% of the electricity genecrated within the
proposed microgrid district will be consumed by one or more High Impact Data Centers when such data

centers are completed and fully operational.

4.1.2. A statement setting forth why the microerid district 1s necessary to attract at least two
businesses to locate or expand in this state;

4.1.3. A certified map identifyving the border of the proposed microgrid district. which said
microgrid district shall not exceed 2.250 acres of Nearly Contiguous Property.
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4.1.4. An attestation that electricity generated within the microend district will be used only within
the microgrid district with no more than 10% being delivered outside the microgrid district to the wholesale
market.

4.1.5. Documentation evidencing the Petitioner’s good-faith effort to negotiate for the supply of
all or part of its electricity needs for the project from the local distribution electric utility. This requirement
does not apply to microgrid districts proposing to produce 300 megawatts or more of ¢lectricity or for

microgrid districts that are proposing to not be connected in any way to the local distribution electric utility
after completion of all construction.

4.1.6. Sufficient economic. financial, and engineering information concerning the proposed project
with sufficient detail to adequately inform the department of the size. scope, and nature of the target
customers of the project. including, without limitation. the:

4.1.6.a. approximate proposed acreage and location;

4.1.6.b. estimated capital investment

4.1.6.c. evidence of Petitioner’s financial capacity to complete the project:

4.1.6.d. estimated project completion date:

4.1.6.e. major project milestones:

4.1.6.f, estimated generation capacity:

4.1.6.g.estimated power loading internal to the microgrid;

4.1.6.h. estimated power, including backup power, needed from the local distribution clectric

utility:

4.1.6.1. estimated power supplied to the wholesale market;

4.1.6.1. types or sources of each electric power generation unit;

4.1.6.k. proximity to schools., churches. residences. businesses, sites listed on the National Register
of Historic Places. and National Historic Landmarks as designated by the National Park

Service, and the proposed actions. if any. by Petitioner to offset the potential effects of the

microgrid project being developed in close proximity to such locations:

4.1.6.1. existence of anv unigue physical or geological condition located on any nearly contiguous
parcel that mav result in the nearly conticuous parcel having an inordinate burden placed
upon it as a direct result of the development of the proposed microgrid project. and the
proposed actions. if any, by Petitioner to offsct the potential inordinate burden.

§145-20-5. Approval or denial of Microgrid Certification.

5.1. Prior to issuing a decision. the Secretary may request additional information from the Petitioner
that the Secretary deems necessary to make his or her decision. In the event the Secretary requests
additional information from the Petitioner, the Petitioner shall be provided with a reasonable amount of
time to deliver additional information to the Secretary.

3
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5.2. The Secretary may seck assistance in making his or her decision on the certification of a micrognd
district from the Division of Economic Development. the Office of Energv, the Public Service Commuission,

or the Department of Environmental Protection.

5.3. The Secretary shall provide a decision on the request for micrognid certification within two months
after the submission of the Letter of Intent.

5.4. The Secretary shall approve the request for certification of a microerid district if, in the Secretary’s
discretion, based on the facts and circumstances presented in the Letter of Intent and any other relevant
factor, it would be unreasonable to withhold approval of the proposed certification.

5.5. If the Secretary, after considering the facts and circumstances presented in the Letter of Intent and
any other relevant factor. denies the request for certification of a microgrid district, he or she will explam
the reasons for the decision and why approval of micrognd district certification was not unreasonably

withheld.

5.6. The Secretary’s decision on the request for certification of a microgrid district shall be final and
not subject to reconsideration except as set forth m Section 8. below.

§145-20-6. Conversion of Merchant Plant to Microgrid

0.1. Anv existing merchant power plant that desires certification of a microgrid district, but cannot meet
the statutory requirements of §5B-2-21(c)(6) because it 1s contractually obligated or otherwise required to
provide more than 10% of the power it generates to the wholesale market, mav seck a pre-certification
review by the Secretary.

6.2. To request a pre-certification review by the Secretary, a merchant plant must submit a Letter of
Intent as required by Section 4.1 of this rule. In addition to the requirements set forth in Section 4.1 of this
rule, the merchant plant’s Letter of Intent shall:

6.2.1. Acknowledee that the merchant plant cannot meect the statutory requirements of §3B-2-

21{c)(6).

6.2.2. Provide the Secretary with an estimated date by which the merchant plant will be able to

meet the statutory requirements of §5B-2-21(c)(6).

0.2.3. Advise whether the merchant plant i1s secking a pre-certification meeting with the Secretary
to review the merchant plant’s proposed conversion to a microgrid.

0.3. The Secretary shall review the merchant plant’s I.etter of Intent and advise the merchant plant
within a reasonable time whether the Secretary will provide a pre-certification meeting. If the Secretary
decides to provide a pre-certification meeting. the meeting shall be set on a date and at a time determined
by the Secretary.

6.4. IT after the pre-certification meeting the Secretary determines that the merchant plant would qualify
for certification as a microerid district but for its inability to comply with the provisions of §5B-2-21(c)(6).
the Secretary may, in his or her discretion, provide the merchant plant with a non-binding letter advising it
of that fact. Such a letter by the Secretary shall be considered as advisory only and shall not confer any
rights upon the merchant plant or entitle 1t to operate as part of a certified micrognid district. If a merchant
plant later determines that it can comply with the provisions of §5B-2-21(¢)(6). it must resubmit an updated
Letter of Intent with the Secretary pursuant to Section 4.1, of this rule.

4
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8§145-20-7. Annual Report.

7.1. If Petitioner is granted a microgrid district certification by the Secretary, the Petitioner shall file an

annual report with the Secretary settine forth at a minimum:

7.1.1. The total amount of clectricity provided monthly by Petitioner to High Impact Data Centers
within the certified microgrid district.

7.1.2. The total amount of electricity generated from within the certified microgrid district and
delivered monthly outside the certified microgrid district to the wholesale market.

7.1.3. Anv change i tenants or customers of the Petitioner within the certified microgrid district.

§145-20-8. Appeals.

8.1. All proceedings in the appeal of the Secretary’s actions concerning a request for microerid district
certification or the proceedings therefore. and anv judicial review thereof, shall be conducted in accordance
with the provisions of §29A-5-1 ef seq. of this code and any procedural rules adopted pursuant thereto.

§145-20-9. FEligibility requirements to petition the Secretary for certification as High Impact Data
Center.

9.1. Petitioner must meet the following requirements to be eligible to petition the Secretary for
certification as a High Impact Data Center:

9.1.1. Petitioner shall be registered with the Secretary of State to do business in West Virginia.

9.1.2. Petitioner must meet the definition of High Impact Data Center sct forth in Section 2.3 of
this rule.

8§145-20-10. Petition requirements for certification as High Impact Data Center.

10.1 Petitioner must seek certification as a High Impact Data Center by submitting a Petition to the
Secretary within thirty (30) davs after Petitioner becomes aware that it will satisfv the definition of High
Impact Data Center or Petitioner has satisfied the definition of a High Impact Data Center. Fach Petition

shall include the following minimum requirements:

10.1.1. An attestation that the Petitioner meets the definition of a High Impact Data Center set forth
in Section 2.3 of this rule.

10.1.2. The Petitioner’s proposed critical IT load and total load upon completion of the project.

10.1.3. Sufficient economic. financial. and engineerning mmformation conceming the proposed
project with sufficient detail to adequately inform the department of the size. scope. and nature of the

project, including, without limitation. the:

10.1.3.a. approximate proposed acreage and location:

10.1.3.b. estimated capital investment
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10.1.3.c. whether Petitioner has requested a power study from the reculated utility; and if
a power study has been so requested, the date. if any, estimated by the reculated utility that electric
service will first be delivered to the project;

10.1.3.d. estimated project completion date;

10.1.4.c. major project milestones;

10.1.4.f. proxamity to schools. churches. residences. businesses. sites listed on the National
Register of Historic Places. and National Historic LLandmarks as designated by the National Park
Service, and the proposed actions. if any, by Petitioner to offset the potential effects of the microerid
project being developed in close proximity to such locations: and

10.1.4.¢. existence of any unique physical or geological condition located on anv nearly
contiguous parcel that mav result in the nearly contiguous parcel having an inordinate burden placed
upon it as a direct result of the development of the proposed microgrid project, and the proposed
actions, if any, by Petitioner to offset the potential mordinate burden.

§145-20-11. Approval or denial of High Impact Data Center Certification.

11.1. Prior to issuing a decision, the Secretary may request additional information from the Petitioner
that the Secretary deems necessary to make his or her decision. In the event the Secretary requests

additional information from the Petitioner. the Petitioner shall be provided with a reasonable amount of
time to deliver additional mformation to the Secretary.

11.2. The Secretary shall provide a decision on the request for High Impact Data Center certification
within 14 days after the submission of the Petition. The period by which the Secretary must provide a

decision on the request for a High Impact Data Center certification mav be extended upon request bv
Petitioner or, when the Secretary has requested additional information from the Petitioner, by a number of
days equal to the time between the Secretary’s request and the Petitioner’s delivery of the requested
information.

11.3. The Secretary shall approve the request for certification of a High Impact Data Center if, in the
Secretary’s discretion, based on the facts and circumstances presented in the Petition and any other relevant
factor, it would be unreasonable to withhold approval of the proposed certification: Provided. That the
Secretary may seck additional information, data., or verification from relevant electric utilities recarding
capacity, grid stability, and mmfrastructure requirements for any Petition related to high impact data center

approval.

11.4. If the Secretary, after considering the facts and circumstances presented in the Petition and any
other relevant factor, denies the request for certification of a High Impact Data Center. he or she will explain
the reasons for the decision and why approval of the High Impact Data Center certification was not
unrcasonably withheld.

11.54. The Secretary’s decision on the request for certification of a High Impact Data Center shall be
final and not subject to reconsideration except as set forth 1n section 13, below.

8145-20-12. Annual Report.
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12.1. If Petitioner 1s granted a High Impact Data Center certification by the Secretary, the Petitioner

shall file an annual report with the Secretary providing a status update on the project and confirming that it
continues to meet the definition of a High Impact Data Center as set forth in Section 2.3 of this rule.

§145-20-13. Appeals.

13.1. All proceedings in the appeal of the Secretary’s actions concerning a request for High Impact
Data Center certification or the proceedings therefore. and any judicial review thereof, shall be conducted

in accordance with the provisions of §29A-5-1 et seq. of this code and any procedural rules adopted pursuant
thereto.

8145-20-14. Format and filing requirements.

14.1. The following format requirements shall apply to all Letters of Intent seeking certification of a
microgrid district and all Petitions secking certification of a High Impact Data Center:

14.1.1. All filings shall be double spaced.

14.1.2. All filings shall be in 12-point, Times New Roman font.

14.1.3. All filings shall be justified and use 1-inch margins.

14.1.4. All filings shall have a limit of 5 pages.

14.2. All Letters of Intent secking certification of a microerid district shall be filed with the Secretary
prior to Petitioner filing an application for anv state or federal permit associated with the micrognd project.

14.3. All Letters of Intent secking certification of a microprid district and all Petitions secking
certification of a Higch Impact Data Center shall be filed with the Secretary via hand delivery or mail service
to: Secretary, Department of Commerce, 1900 Kanawha Boulevard East. Building 3. Suite 800, Charleston,
WV 25305.

§145-20-15. Confidentiality.

15.1. All Letters of Intent secking certification of a micropgrid district and all Petitions secking

certification of a High Impact Data Center shall be deemed confidential. The Secretary shall institute a

process to ensure that such documents are treated as confidential.




