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PROVIDE A BRIEF SUMMARY OF THE CONTENT OF THE RULE:

This rule specifies a procedure for the investigation and resolution of complaints against optomeitrists.

SUMMARIZE IN A CLEAR AND CONCISE MANNER CONTENTS OF CHANGES IN THE RULE AND A STATEMENT OF
CIRCUMSTANCES REQUIRING THE RULE:

This rule had not been updated since 2011 and needed some clean up edits.
Additionally, section 14-4-6.3 was added 1o give the Board or investigating body authority to conduct a limited

investigation related {o the Optometrists current capacity and gualification to practice when it Is considered
necessary for the protection of the public.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPGOSED
RULE:

A. ECONOMICIMPACT ON REVENUES GF STATE GOVERNMENT:

Any additional expenses would be minimal and charged 1o the Board of Optometry if the investigation
warranis il

B. ECONOMICIMPACT ON SPECIAL REVENUE ACCOUNTS:

None

C. ECONOMICIMPACT OF THE RULE ON THE STATE OR TS RESIDENTS:



D. FISCALNQTE DETAIL:

Effect of Proposal

Fiscal Year

2025
Increase/Decrease
(use II-H)

2026
Increase/Decrease
(use l!_!l)

Fiscal Year (Upon
Full
Implementation)

1. Estimated Total Cost

Personal Services

Current Expenses

Repairs and Alterations

Assets

Other

2. Estimated Total
Revenues

E. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT):

BY CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes

Lesley Mccallister -- By my signature, | certify that | am the person authorized to file legislative
rules, in accordance with West Virginia Code §29A-3-11 and §39A-3-2.




14CSR4

TITLE 14
PROCEDURAL RULE
WEST VIRGINIA BOARD OF OPTOMETRY
SERIES 4
DISCIPLINARY AND COMPLAINT PROCEDURES FOR OPTOMETRISTS
§14-4-1. General.

1.1. Scope. -- This rule specifies a procedure for the investigation and resolution of complaints
against optometrists.

1.2. Authority. -- W.Va. Code §§30-8-1 et seq. and 30-1-1 et seq.

1.3. Filing Date. -- Jansar—4-—20H-

1.4. Effective Date. -- kKebraar—-5—204-
§14-4-2. Application.

2.1. This rule applies to all licensed optometnsts.
§14-4-3. Definitions.

The following words and phrases as used in this rule have the following meanings, unless the context
otherwise requires:

3.1. “Applicant” means any person making application for an original or renewal license pursuant to

W. Va. Code §30-8-1 et seq.
3.2. “Board” means the West Virginia Board of Optometry.
3.3. “License” means a license issued by the Board pursuant to W. Va. Code §30-8-1 et seq.
3.4. “Optometrist” means a person who practices optometry as defined in W. Va. Code §30-8-3.

3.5, “Investigator” means a person who is hired by the Board for the purpose of mvestigating and/or
reviewing complaints against optometrists.

§14-4-4. Causes for Denial, Probation, Limitation, Discipline, Suspension or Revocation of
Licenses of Optometrists.

4.1. The Board may deny an application for license, place a licensee on probation, limit or restrict a
license, suspend a license or revoke any license issued by the Board, upon satisfactory proof that a
licensee has been convicted of a felony or is, in his or her professional capacity, engaged in conduct,
practices or acts constituting professional negligence or a willful departure from accepted standards of
professional conduct in violation of W. Va. Code §30-8-1 et seq. or the rules of the Board.
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§14-4-5. Disposition of Complaints.

5.1. Any person, firm, corporation, member of the Board, or public officer may make a complaint to

the Board which charges an optometrist er—unlicensed—individualorentity cngaged in the practice of

optometry with a violation of W. Va. Code §30-8-1 et seq. or of conduct which would be a violation of
the rules of the Board. The Board may provide a form for that purpose, but a complaint mas must be
filed in swy=written form. In addition to describing the alleged violation which prompted the complaint,
the complamt should contain the following:

5.1.at. The name and address of the optometrist erunheensedindividual orentity engaged in

the practice of optometry against whom the complaint is lodged,
5.1.b2. The date of care;
5.1.e3. The name of any person who may have treated the patient after the alleged incident; and,

5.1.d4. The name of any health care institution in which the patient was an inpatient or
outpatient after or during the alleged incident.

5.2. A complaint against an optometrist erenlicensedindiidualorentity engaged in the practice of

optometry shall allege that such person has been convicted of a felony or 1s, in his or her professional
capacity, engaging in conduct, practices or acts constituting professional negligence or a willful departure
from accepted standards of professional conduct in violation of W. Va. Code §30-8-1 et seq. or the rules
of the Board.

5.3. Complamnants are immune from liability for the allegations contained in their complaints filed
with the Board unless the complaint is filed in bad faith or for a malicious purpose.

5.4. The Board shall maintain a complaint log which records the receipt of each complaint, its nature
and its disposition.

5.5. The Board shall maintain a separate file on each complaint received, and each file shall have a
number assigned to it.

5.6. Upon receipt of a complaint, the Board shall issuc one of the following acknowledgments to the
complainant:

5.6.al. That the matter will be reviewed by the Board;

5.6.b2. That the complaint 1s outside the jurisdiction of the Board, with suggestions as to how
the complamant might best obtain a resolution of his or her problem; or,

5.6.3. That more information will be required in order to adequately review the individual
complaint.

5.7. The Board shall send a copy of the complaint, including any supporting documentation, by

certified mail to the licensco—e+runlicensed—individual-er-entity engaged in the practice of optometry in

question for his or her written comment, and he or she shall submit a written response to the Board within
thirty (30) days of the date of such correspondence, or waive the right to do so.
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5.8. Requests for comment on complaints sent to licensees er—unhecensed—ndrviduals or entities
engaged in the practice of optometry shall be considered properly served when sent to their last known

address. It 1s the responsibility of the licensee erunkecensedindividual-orentity cngaged in the practice

of optometry to keep the Board informed of his or her current address.

5.9. Upon receipt of a licensee’s or—unheensed—ndidual-or—entity engaged in the practice of

optometry’s comments in response to a complaint, the Board shall promptly send a copy of the same,
including any supporting documentation, to the complainant.

5.10. After receipt and review of a complaint, unless the complaint is determined to fall within the
provisions of subdivision 5.6.b2. of this rule, the Board shall cause to be conducted any reasonable
inquiry or investigation it considers necessary to determine the truth and the validity of the allegations set
forth in the complaint. The review of complaints and any view or investigation thercof may, at the
discretion of the Board, be assigned to a commttee of the Board.

5.11. At any point in its investigation of a complaint the Board may, at its discretion, assign the
matter to a Board member or an investigator for review and investigation.

5.12. Upon receipt of a complaint the investigator shall, within sixty €03 days, review and
mvestigate the same and provide the Board with a report. The report shall contain a statement of the
allegations, a statement of facts, and an analysis of the complaint including a description of the care
provided, the records reviewed and a statement of the investigator’s findings and recommendations. The
investigator shall, upon request, be afforded an opportunity to have an 1nvcst1gat10n interview with the

licensee, er—uileensed—individunlorentity engaged in the practice of optometry i question or other

mvolved parties, a report of which shall be placed in the mvestigation file.

5.13. To facilitate the disposition of a complaint, the Board or the committee may request any
person to attend an informal conference, or to appear at a regular meeting of the Board, at any time prior
to the Board entering any order with respect to the complaint. The Board or the committee shall give
notice of the conference, which notice shall include a statement of issues to be informally discussed.
Statements made at a conference may not be introduced at any subsequent hearing on the merits without
the consent of all parties to the hearing. No prejudice shall attach for failure to attend a conference
pursuant to a request.

5.14. The Board, its president, the investigating committee, or chairperson, executive secretary or
the Board’s designee may issue subpocnas and subpocnas duces tecum to complete the Board’s
mvestigation and to determine the truth or validity of complaints. The investigator may request the
Board, its president, investigating committee or chairperson, executive secretary or the Board’s designee
to issue a subpoena or subpoena duces tecum. Any such request shall be accompanied by a brief
statement specifying the necessity for the same.

5.15. At any point in the course of an investigation or inquiry into a complaint, the Board may
determine that there 1s not and will not be sufficient evidence to warrant further proceedings, or that the
complamt fails to allege misconduct for which an optometrist erunlicensedindidual orentity cngaged
in the practice of optometry may be sanctioned by the Board: Provided, that in the event the review and
mvestigation of a complaint is assigned to the committee or an mvestigator, the committee or investigator
shall make their respective findings and recommendations to the Board prior to the Board dismissing the
complaint.
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§14-4-6. Methods of Discipline.

6.1. When the Board finds that any applicant is unqualified to be granted a license or finds that any
licensee or permittee should be disciplined pursuant to W. Va. Code §30-8-1 et. seq. or rules of the Board,
the Board may take any of the actions listed in W. Va. Code §30-8-18.

6.2. In addition to and in conjunction with the foregomg actions, the Board may make a finding
adverse to the licensee or applicant, but withhold imposition of judgment and penalty, or it may impose
the judgment and penalty but suspend or otherwise stay enforcement thereof and place the applicant,
licensee or permittec on probation, which probation may be vacated upon noncompliance with such
reasonable terms as the Board may impose. In its discretion, the Board may restore and reissue a license
to practice optometry issued under W. Va. Code §30-8-1 et seq., or any antecedent law, and as a condition

of reinstatement, it may impose any disciplinary or corrective measure(s) provided for in this rule or in
the W. Va. Code §30-8-1et. seq. The provisions of 14CSR4-6.2 shall not apply to revoked licenses.

0.3.%The Board may refer any complaints to an appropriate committee of an appropriate professional
organization for investigation and report.

0.3.1. In cases of conduct alleped to be part of a pattern of similar misconduct or professional
incapacity that. if continued. would pose risks of a serious or substantial nature to the Optometrist’s
current patients, the Board or investigating body may conduct a limited mvestigation related to the
Optometrist’s current capacity and qualification to practice and may recommend conditions. restrictions.
or limitations on the Optometrist’s license to practice that it considers necessary for the protection of the
public. The Board or imvestigating body mayv require a licensed Optometrist to submit to a physical or
mental examination by a physician or physicians approved by the Board. An Optometrist submitting to an
examination has the right. at his or her expense. to designate another physician to be present at the
examination and make an independent report to the Board or Hearing Examiner. The expense of the
exammation shall be paid by the Board. Anv individual who applies for or accepts the privilege of
practicing Optometrv_in this state is considered to have given his or her consent to submit to all
examinations when requested to do so in writing by the Board and to have waived all objections to the
admissibility of the testimony or examination report of any examining physician on the ground that the
testimony or report is privileged communication. If a person fails or refuses to submit to an examination
under circumstances which the Board finds are not bevond his or her control, failure or refusal is prima
facie evidence of his or her inability to practice Optometry competently and in compliance with the
standards of acceptable and prevailing optometry practice. Any report shall contain recommendations for
any necessary disciplinary measures and shall be filed with the Board within 90 days of any referral. The
recommendations shall be considered by the Board and the case mav be further investigated by the Board.
The Board afier full mvestigation shall take whatever action it considers appropriate, as provided in this
section.

6.24. The Board may assess administrative costs to the licensee if the licensec is found to have
violated the provisions of W. Va. Code §30-8-1 et. seq. or the Board’s rules, 14CSR. Any costs which
arc assessed shall be placed in the special account of the Board.
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§14-4-87. Appeals.

87.1. Any apphcant eHﬂ-l-teeﬂﬁ-ed—lﬂd-w-ld-u-a-l-e-Feﬂ-tﬂ-t:y cngagcd m the practlcc of optomctry who has

had his or her application for a license denied erhad 3! d
Beard may appeal the order within thirty (30) days of that action in accordance with the contcstcd case
hearing procedures set forth in W. Va. Code §29A-6-1 et seq. and the rules of the Board: Provided, That
the appeal shall not include cases in which the Board denies a license or certificate after an examination to
test the knowledge or the ability of the applicant where the controversy concerns whether the examination
was fair or whether the applicant passed the examination.

§14-4-98. Court Action and the Unlicensed Practice of Optometry.

98.1. The Board may institute, in its own name, proceedings to temporarily or permanently restrain
and enjoin the practice of optometry by the following:

88.1.al. An individual who is not licensed to practice optometry pursuant to Chapter 30-8, or
who 1s involved in conduct not specifically exempted from the requirement of Chapter 30-8; or

08.1.b2. An individual who was previously licensed by the Board to practice optometry but is
currently practicing optometry in violation of Chapter 30-8, regardless of whether the respondent has
been convicted of violating the penal provisions thereof.

88.2. Petition for mjunction filed under subsection H3one of this section may be filed in Kanawha
Circuit Court or the circuit court of the county in which said violation occurred, and the Board shall not
be required to pay any costs or filing fees or furnish any bond in connection therewith.

98.2.al. In the petition, it shall be sufficient to charge that the respondent on a day certain in a
named county engaged in the practice of optometry in violation of Chapter 30-8. No showing of damage
or mjury shall be required.

98.2b2. Issuance of an injunction shall enjoin any act specified under Chapter 30-8 and shall
remain in place as long as necessary to prevent the unlawful practice of optometry.

98.2.e3. Issuance of an injunction shall not relieve the respondent from being subject to any
other proceeding under law provided by Chapter 30-8 or otherwise.

08.2.é4. Violation of an injunction or restraining order shall be punished as a contempt without
the intervention of a jury.

98.3. Any person who violates any of the provisions of Chapter 30-8 or the rules of the board shall
be guilty of a Class A misdemeanor and shall pay a fine not to exceed five thousand dollars ($5,000) per
violation.



