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RULF NAME:  Rules Regarding Sexual Harassment
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The above rule has been authorized by the West Virginia Legisiature.
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number)
Section W, Va, Code 16B-1-1 Passed On 2/8/2024 12:00:00 AM

This rule is filed with the Secretary of State. This rule becomes effective on the foilowing date:

February 5, 2025

This rule shall terminate and have no further force or effect from the foliowing date:

Auqust 01, 2030

BY CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes
Jessica Y Whitmore -- By my signature, I certify that | am the person authorized to file legislative
rules, in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 71
LEGISLATIVE RULE
OFFICE OF INSPECTOR GENERAL

SERIES 4
RULES REGARDING SEXUAL HARASSMENT

§71-4-1. General.

1.1. Scope. -- The following legislative regulations of the West Virginia Human Rights Act (HRA), W. Va.
Code §16b-17-1, et seq., set forth guidelines for interpreting the Act's prohibition against discrimination on
the basis of sex by means of sexual harassment and are intended to assist all persons in understanding their
rights, obligations, and duties under the law in regard to this aspect of the HRA.

1.2. Authority. -- W. Va. Code §16b-17-8(h).

1.3. Filing Date. -- February 5, 2025.

1.4. Effective Date. -- February 5, 2025.

1.5. Sunset Date. -- This rule shall terminate and have no further force or effect on August 1, 2030.
§71-4-2. Sexual Harassment Prohibited.

2.1. When it occurs in the workplace, harassment on the basis of sexis a violation of W. Va. Code §16B-
17-9(a)(1). The HRA affords employees the right to work in an environment free from discriminatory

intimidation, ridicule, or insult.

2.2. Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a
sexual nature constitute sexual harassment when:

2.2.1. Submission to or rejection of such conduct is made either explicitly or implicitly a term or
condition of an individual's employment or is exchanged for job benefits;

2.2.2. Submission to or rejection of such conduct by an individual is used as the basis for
employment decisions affecting such individual; or

2.2.3. Such conduct has the purpose or effect of unreasonably interfering with an individual's work
performance or creating an intimidating, hostile, or offensive working environment.

2.3. In determining whether alleged conduct constitutes sexual harassment, the Commission will look at
therecord as a whole and at the totality of the circumstances, such as the nature of the sexual advances and
the context in which the alleged incidents occurred. The determination of the legality of a particular action
will be made from the facts, on a case-by-case basis, butin all cases the harassment complained of must be
sufficiently severe or pervasive.

2.4. In determining whether alleged sexual harassment in a particular case is sufficiently severe or
parvasive, the Commission will consider:
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2.4.1. Whether it involved unwelcome physical touching;

2.4.2. Whether it involved verbal abuse of an offensive or threatening nature;

2.4.3. Whether it involved unwelcome and consistent sexual innuendo or physical contact; and
2.4.4. The frequency of the unwelcome and offensive encounters.

2.4.5. A person who has been harassed on an isolated basis may offer evidence of harassment
suffered by other employeas as proof that the harassment was pervasive or severe.

2.5. Harassment is not necessarily confined to unwanted sexual conduct. Hostile or physically
aggressive behavior may also constitute sexual harassment, as long as the disparate treatment is based on
gender.

§71-4-3. Employer Liability for Sexual Harassment.

3.1. An employer, employment agency, joint apprenticeship committee or labor organization
(hereinafter collectively referred to as "employer") is responsible for its acts and those of its officers, agents
and supervisory employees with respect to sexual harassment regardless of whether the specific acts
complained of were authorized or even forbidden by the employer and regardless of whether the employer
knew or reasonably should have known of their occurrence, except that the employer is not responsible if
the officer, agent or supervisory employee was acting outside the scope of his employment. The
Commission will examine the circumstances of the particular employment relationship and the job functions
performed by the individual in determining whether an individual acted as an officer, or in either a
supervisory or agency capacity, and acted within or outside of the scope of his employment.

3.2. With respect to conduct between fellow employees, an employer is responsible for acts of sexual
harassment in the workplace where the employer {or its agents or supervisory employees) knew or
reasonably should have known of such conduct, or expressly or impliedly authorized or ratified such
conduct. As a defense an employer may show that it took timely and appropriate corrective action
regarding such conduct.

3.3. An employer may also be responsible for the acts of non-employees, with respect to sexual
harassment of employees in the workplace, where the employer (or its agents or supervisory employees)
knew or should have reasonably known of the conduct and failed to take timely and appropriate corrective
action. Inreviewing these cases the Commission will consider the extent of the employer's control and any
other legal responsibility which the employer may have with respect to the conduct of such non-employees.

3.4. Where employment opportunities or benefits are granted because of an individual's submission to
the employer’s sexual advances or requests for sexual favors, the employer may be held liable for unlawful
sex discrimination against other persons who were qualified for but denied that employment opportunity or
benefit.

3.5. Employers are encouraged to take all steps necessary to prevent sexual harassment from occurring.
Appropriate preventative stepsinclude, but are not limited to, affirmatively expressing strong disapproval
of sexual harassment, developing and implementing appropriate sanctions, informing employees of their
right to be free from harassment and the appropriate steps to take if harassment occurs, and developing
methods to sensitize all employees regarding appropriate behavior in the workplace.
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§71-4-4. Public and Housing Accommodations.

4.1. This rule may be applied to any action involving an owner, lessee, proprietor, manager,
superintendent, agent, broker, or employee of any place of public accommodations, as defined by W. Va.
Code §16B-17-3(j), or of any housing accommodation, as defined by W. Va. Code §16B-17-3(k).

4.2. The concepts of duty and liability set forth in this series may be applied to instances of sexual
harassment occurring in a place of public accommodations or involving the sale, rental, lease, assignment,
sublease, or use of any housing accommodation.



