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Asscoiation szsf*

Angust 27, 2024

Brandolyn N Felton-Hroest
1900 Kanawha Bivd. B
Building |, Room W-440
Charlesion, West Virginia 23311

Dear Ms. Felton-Emest:

Re: LEGISEATIVE RULK 1400 SR11, SEXUAL ASSAULT FORENGIC
EXAMINATIONS

Om behalf of the West Virginia Hospital Association and its member hospitals and healith
ayatems, we respectiully subrnit this letter to provide public comment in response 1o the above
referenced Legizlative Rule 149C5R11, Sexusl Assavlt Forensic Examinations.

§149-11-3, Treatment of sexuzl assanlt victims.

Subdivision 3.1.2. requires a hospital to have available, 24 hours g day seven days a week,
physicians, physician assistants, or APRMs whe have compieied a modificd training course, or
registered professional nurses who have completed a 40-hour, aduit/adolescent sexual assanlt
nurse examdner course and have access to teleSANE. We believe the specific training
requirements exceed, and are contrary to, the statutory authority found in $BE9 from 2023,

Per SBRSG, W. Va, Code §15-9B-4(b)}{3) provides that “rules promulgated pursuant to subsection
{a} of this section shall include: {3} Requiring z hospital to have trained health care provider
available or transfer agreement as provided in a county plan, to complete a sexual assault
forensic examination. “dvaifable” includes, but not limited, having access 1o a trained sexual
assault forensic examination expert via telehealth.”

The inclusion of the specifving language detailing what meets the requirement of “available”
was intentional and agreed to by stakeholders, with the goal of increasing acceas to care for
sexual assault victims, What is being proposed in this rule was proposed in both the introduced
and committes substituie versions of SB8Y, and neither version of SB&% was ultimately approved
vy the legislature.

Through feedback from our member hospitals, we expressed concern that we would be unable o
operationalize any provision that required a specifically trained health care provider be available
at every hospital 24 hours a day seven days a week due to the current workforce challenges our
hospitals face. Ensuring 24/7 availability of these trained personnel, meaning they’ve completed
either the 40-hour training or modified training, is still not feasible in every hospital.
Additionally, the rule does not provide any indication of what the modified training will consist
of or how many hours the modified training will require,



Concerns were also expressed relating io the sbility to retain trained SANE nurses due to high
job stress, burnout, and tomover. Through negotiations with legislators and stakeholders, it was
agreed that e hospital could mest the “availability” requirement by having access to g trained
health care provider via tefemedicine, referred to as TeleSANE. Furthermore, the development
and implementation of the training requirements that are suthorized in statute hag now been
delayed unti! 2026, This is further delaying access to care and treatment for sexual assault
vigtims, We believe the best path forward is to operationalize what is corrently permitted by
statute, and then revisit this issue in the future if concemns remain.

Additionally, Subdivision 3.4.4, provides that the health care facility shall call a rape crisis cenicr
advocate and shall offer to call 4 friend or family member to accompany the victim. While we
valus the role and services rape erizis center advocates provide, ifa victim dossn’t wand that
coutact to ocour, we're concerned there could be a privacy and confidentiabty issue in calling
them anyway and asking them 0 come o the hospital, We would support a requirernent that we
offer the services of a rape crisis counselor to all victims, and that the patient have the option to
agres or decline.

Finally, Subsection 3.7 requives a health care facility o take all reasonsble steps 1o secure the
patient’s informed writtent decizion to consent or deeling cxamination and freatment. We would
ask for clarification as to if this requires paper records, or if electronic record of the deciston will
meet this mandals.

West Virgima hospitals, and the WVHA, remain compuited to collsborating with all
stakeholders to ensure paticnts receive necessary services when and where they're needed, We
appreciate the opportunity to provide public comunents on this important issue. I you have any
questions or concers, please contact me at {304) 353-9720,

Sincerely,

Y
oy
%

7
H
e

Ut
o
%
s
™
.
i

,,'o!- %
e’
’s,

Fo

&
M., Tames Ezubfnan, PhD
President & CEQ
West Virginia Hospital Association



. \n\%_gexua} Assault Forensic
FExamination
Commission

of Administrative Services, Justice and Community Servicas
Smnith Street, Sulfe 3E00 Charleston, West Virginla 353031333

W4i2024

Re: LEGISLATIVE RULE 148C8R1T1, BEXUAL ASSAULY FORENSIC EXAMINATIONS public
commeants
Rasponse from the SAFE Commission

The SAFE Commission met on SAZ024 with representadives in attendance from the WY
Hospital Association {(WVHA) The Commission’s response to ths publie commeants made by
the WVHA i below,

§148.-11-3, Trogtment of sexusl assault victims.

For the past saversd vears, the Commission hag given significant consideration o balancing the
naed for compelent, Pained forensico examiners with the capadily of hospilals to have trainsd
gxaminers avaliable, in §15-98-1{g)}, the SAFE Commission is explicitly {asked with
‘astabifahingl mandaiony slafewite profocois for conducling sexus! assaulf forengin
sxaminalions, ncluding designating focations and provitlers fo perform forensic exsminafions,

galgblishing rindmum guaiifications and procedures Tor performing forensic examinations, and
establishing profocols fo assurg he proper colfsction of svidence.

§15-88-2. Powers and dulies of the cormmission are again autliined, noting In section {8}

& corrnission shall facililate the recrufiment and refention of quaiified health care providers
that are properdy gualified to conduet forsnsic examinalions and in section (b that The
comminsion shall authorize minimum fraining reguirements Tor providers condusting exams and
gsfablish a basic sfandard of care for victims of sexusl assaull, The commission may adopt
necessary and reasonable requiramends refafing fo estabiishment of & stafewide ralning and
forensic examination sysfem, including, dul not imifed lo, developing a dafa collection system
to monitor adherence fo eslabiished slandards.

The SAFE Commission therefore slands firm on its belief that the training standards outlined in
the legisiative rule/emergency legisiative rule are not only within its scope of authority, but are
created in response to a legisiative mandate.

The commenis from the WVYHA Include repeatedly reference that the language referencing
‘available’ was agread o by stakeholders, That summation s not entirely accurste. The initial
varsion of SB8Y which passed in 2043 but which alse had been introduced in indendica! bills in
2021 (SB478) and 2022 (BB7H]], was a very bisf bilf that defined 3 lerms (di, sex offense and
hospital) and would have reguired every hospital in WV o have health care providers frained
and propstly qualified by the SAFE Commission, with thoss providers available at alf hours of
hospilal opsration. The bills included no referances {0 eleSANEs and provided no option for
transfer sgreemants.



The SAFE Commission did not support those bills because it recognized that neither tha
Commission nor the hospitals had the capacity to meet those requirements. A special meeting
of the SAFE Commission was held on 2/1/2023 specifically to review the proposed legislation
and exprass concerns to the legislaiure, The consensus of the Commission at that meeting {(as
noted in the minutes) included two key points:

0 in §15-80-2. Required siaff, remove ‘shall’ requiring svery hospital to have 24/7 staffing,
adding ‘or iransfer agreements’ or other language referencing the county plans. The group falt
that the county plans needed to ba completed and could help address some of the gaps.
® Require that no one conducts exams without being trained, and that any training
gonteni/process musi be approved by the SAFE Commission.

As those minutes reflect, and as was confirmed at a meating held on 8/3/2024 (o review the
WWHA comments on the current Emergency Legislative rule, the SAFE Commission has never
supported thal exams be conducted by an untrained professional at the bedside. While the
final version of SBAY included the insertion of teishealih/teieSANES as an option to provide
additional expertise, a teleheaith support professional certainly could not be conducting the
actual gynecological evidence collection on the patiant remolely and could not be considered
the actual health care provider.

To clarify the language in that section of the legislative rule, the SAFE Commission approves
the following changes:

§148-11-3. Treatment of sexual assault victims.

3.1.2. Physuczans, physaman a&sastan‘is or APRNS N mn? el soone of praotine and atilsing avallabs

er—\\egastcred pmfeaswnai nurses whe:a have completed  modiflagd ralvdng ouEss 8-48-
; sedebadalesonnt-sane-aa6a B andhm-a%&%—%& e 8 leleSANE. Al
COUrSEs, mudsf‘ ed COLTSES, and ieieSANE g;amwders muaﬁ be approved by the SAFE Commission; or

3.1.4, In Heu of the requiremenis contained in subdivisions 3.1.1. and 3.1.2., 8 signed writien
agreement with & hospiial that is in compliance with the reguirements of subdivisions 3.1.1. aad 3.1.2,
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£148-11-3. Treatment of sexual assault victims. Subdivision 3.4.4.

WVHA expressed confidentialily concerns in contacting & rape ciisis cenler advocate. This
practice is recommended in the U8, Department of Justices” "A National Profocol for Sexual
Assault Medical Forensic Exame’ and s consistent with WV's §16-114A-9 Sexual Assaull
Victims Bifl of Rights that allows a viclim 0 have someong accompany them during an exam,
Standard practice is that advocates are calied with no identifying victim information provided;
victims are notified by hospital personnel when an advocats is available and then have the
option to accept or decling the servics. The wording of this section was adjusted to reflect that

practice;

£149-11.3. Treatment of sexual assaull victims. Subdivision 3.7.
WAHA requested darification regarding whether or not patient consent couid be electronic.
The wording of this section was adjusted to clarify this option:

3.7. The heslth care facility shall take al reascnable steps to document the patient's informed
viitten decision 1o consent o or decline examination and treatment.
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MNancy ?@éﬁman, Chalmparson



