GO, WEST VIRGINIA SECRETARY OF STATE eFILED

MAC WARNER 8/5/2024 12:30:22 PM
L : Office of West Virginia
AﬂMiNE&TRﬂTNﬁMW BW%S&N '- Secretary Of State

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE AND FILING WITH THE LEGISLATIVE RULE-
MAKING REVIEW COMMITTEE

AGENCY: Agriculture TITLE-SERIES:  61-20

RULE TYPE: Legisiative Amendment to Existing Rule:  Yes Repeal of existing rule:  NO

RULE NAME: 61-20 Employment Reference and Inquiries and Background Checks

PRIMARY CONTACT

NAME: Jodee Martin
ADDRESS: West Virginia Department Of Agricuiture

1900 Kanawha Boulevard East
Charleston, WestVirginia 25305

FMAIL: jodeemartn@wvda.us

PHONE NUMBER: 304-558-3200

CITE STATUTORY AUTHORITY: §19-1-3b

EXPLANATION GF THE STATUTORY AUTHORITY FOR THE LEGISLATIVE RULE, INCLUDING A DETAILED SUMMARY OF
THE EFFECT OF EACH PROVISION OF THE LEGISLATIVE RULE WITH CITATION TO THE SPECIFIC STATUTORY
PROVISION WHICH EMPOWERS THE AGENCY TO ENACT SUCH RULE PROVISION:

(a) The commissioner may, as a condition of employment, require an applicant for a position to submit {o a state
and national criminal history record check. This requirement is found not to be against public policy.

IS THIS FILING SOLELY FOR THE SUNSET PROVISION REQUIREMENTS IN W. VA. CODE §29A-3-19(e)? No

[F YES, DO YOU CERTIFY THAT THE ONLY CHANGES TO THE RULE ARE THE FILING DATE, EFFECTIVE DATE AND AN
EXTENSION OF THE SUNSET DATE? No

DATE eFiled FOR NOTICE OF HEARING OR PUBLIC COMMENT PERIOD: 713/2024
DATE OF PUBLIC HEARING(S) OR PUBLIC COMMENT PERIOD ENDED: 8/3/2024

COMMENTS RECEIVED: No

(IF YES, PLEASE UPLOAD IN THE COMMENTS RECEIVED FIELD COMMENTS RECEIVED AND RESPONSES 70O
COMMENTS)

PUBLIC HEARING: NoO



(IF YES, PLEASE UPLOAD IN THE PUBLIC HEARING FIELD PERSONS WHO APPEARED AT THE HEARING(S) AND
TRANSCRIPTS)

RELEVANT FEDERAL STATUTES OR REGULATIONS:  No

WHAT OTHER NOTICE, INCLUDING ADVERTISING, DID YOU GIVE OF THE HEARING?

n/a

SUMMARY OF THE CONTENT OF THE LEGISLATIVE RULE, AND A DETAILED DESCRIPTION OF THE RULE’S PURPOSE
AND ALL PROPOSED CHANGES TO THE RULE:

This rule implements the provisions set forth in West Virginia Code 198-1-3b regarding the rejection of
candidates or eligibility within the West Virginia Depariment of Agriculiure.

STATEMENT OF CIRCUMSTANCES WHICH REQUIRE THE RULE:

Clarification of responsibilities of WVDA staff, allows individuais not previously empiloyed by the Department {o
petition the Commissioner, allowing candidates {o provide criminal records and other documentation useful and
apprpropriate for the petition.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
LEGISLATIVE RULE:

A. ECONOMIC IMPACT ON REVENUES OF 5TATE GOVERNMENT:

n/a

B. ECONOMICIMPACT ON SPECIAL REVENUE ACCOUNTS:

n/a

C. ECONOMIC IMPACT OF THE LEGISLATIVE RULE ON THE STATE OR TS RESIDENTS:

n/a



D.  FISCAL NOTE DETAIL:

Effect of Proposal Fiscal Year
2024 2025 Fiscal Year {Upon
Increase/Decrease [Increase/Decrease Full
(use "-") {use "-") Implementation)
1. Estimated Total Cost | O 0 0
Personal Services 0 0 0
Current Expenses 0 0 0
Repairs and Alterations |0 0 0
Assets 0 0 0
Other 0 0 0
2. Estimated Total 0 0 0
Revenues

E. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT):

n/a

BY CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT 1S TRUE AND CORRECT.

Yes
Norman Bailey -- By my signature, | certify that | am the person authorized to file legislative rules, in
accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 61
LEGISLATIVE RULE
DEPARTMENT OF AGRICULTURE

SERIES 20
EMPLOYMENT REFERENCE AND INQUIRIES AND BACKGROUND CHECKS
§61-20-1. General.

1.1. Scope. -- This rule implements the provisions set forth in West Virginia Code §19-1-3B regarding
the rejection of candidates or eligibility within the West Virginia Department of Agriculture.

1.2. Authority. -- West Virginia Code §19-1-3b.

1.3. Filing Date. - Apri-36-2020
1.4. Effective Date. -- Apri30-2020

1.5. Sunset Date. -- This rule shall terminate and have no further force or effect Aprit26,26825 August
1,2034.

§61-20-2. Definitions. Terms used in this rule which are not included in this section have the meaning
given in internal documents, guidelines, manuals, or as otherwise provided by the Policy and Procedure
Manual of the West Virginia Department of Agriculture.

2.1. “Applicant” means an individual being considered for employment with the Department of
Agriculture.

2.2. “Appointing Authority” means the Commissioner of Agriculture or his or her Authorized Designee

2.3. “Authorized Designee” means an employee who is designated by the Commissioner of
Agriculture to receive and process criminal history check request forms from applicants, receive criminal
history information and make suitability determinations.

2.4. “Contact Person” means an employee who is designated by the Commissioner of Agriculture to
receive and process criminal history check request forms from applicants, but who is not authorized to
receive criminal history information and make final suitability determinations.

2.5. “Department” means the West Virginia Department of Agriculture including all affiliated
divisions, subdivisions, and related entities.

2.6. “Director” means the supervisor of a functional sub-unit of the Department.
2.7. “Disqualifying Event” means a conviction which has a rational nexus to the position for which the

applicant or employee is applying. For purposes of this rule, a plea of guilty or no contest is considered a
conviction unless the charge was subsequently invalidated by a court decision.
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2.8. “Employee” means any person who lawfully occupies a position in the Department, is paid a wage
or salary, and has not severed the employee-employer relationship.

2.9. “Employment” means a new hire, promotion, or continued employment.

2.10. “Position” means an authorized and identified group of duties and responsibilities assigned by
proper authority which requires the full-time or part-time employment of at least one person.

2.11. “Qualified entity or Individual” means any eritity entity or individual who is authorized by the
Commissioner or Authorized Desighee to conduct investigations and/or to secure reports in compliance

with this rule.

2.12. “Subject Individual” means an applicant or employee who is subject to a criminal history check
pursuant to this rule.

2.13. “Suitability Determination” means the assessment of an applicant’s or an employee’s criminal
background record, central abuse registry record, and/or driving record to determine whether the
individual’s employment in a particular position will be conducive to a safe workplace and public

accountability and is not likely to result in damage or injury to others.

2.14. “Transfer” means the movement of an employee to a position in a different subdivision of the
Department or geographic location of the same or a different subdivision.

2.15. “Year” means a twelve (12) consecutive month period, unless otherwise specified.
§61-20-3. Verification of Eligibility.

3.1. To establish the eligibility of an applicant or employee, the Director may verify information
provided by the applicant, including, but not limited to:

3.1.a. current and previous employment and/or volunteer and/or student activities;
3.1.b. military service;
3.1.c. formal education; and
3.1.d. professional licensure and/or certification.
3.2. Tothe extent permitted by law and reasonably relevant to established eligibility standards or the

nature of the position sought by the applicant or employee, the Authorized Designee may obtain and
review:

3.2.a. the applicant’s state—ashdiorfederalcriminalrecords-historyp—criminal record, both state

and federal;

3.2.b. the central abuse registry established-pursbuantte per W. Va. Code §15-2C-1 et seq.; and

3.2.c. the applicant’s driving records.
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3.3. To the extent permitted by law, the Authorized Designee may require an applicant or employee
to provide any information necessary to afford the Authorized Desighee access to records reasonably
relevant to established eligibility standards or the nature of the position sought by the applicant.

3.4. The Authorized Designee may delegate some or all efthe responsibility to qualified appointing
authorities in accordance with the provisions of this rule.

3.5. Nothing in this rule shall be construed as to prevent an Authorized Designee from obtaining a
copy of the credit record of an applicant for employment or employee in a position where the Authorized
Designee has determined that the specific job functions of that position require a demonstration of
financial responsibility.

§61-20-4. Review and Reconsideration.

4.1. Subject individuals are solely responsible for dealing with any reporting agency to challenge the
accuracy or completeness of information provided by the West Virginia State Police, the Federal Bureau
of Investigation or other agencies reporting information to the Commissioner or Authorized Designee.
Subject individuals are solely responsible for providing the Authorized Designee or qualified entity with
proof of any error and correction thereof by any reporting agency.

4.2. If the subject individual provides proof of any error and correction thereof by any reporting
agency to the Authorized Designee, the Authorized Designee will conduct a new suitability determination.

4.3. If the subject individual wishes to dispute an adverse suitability determination, the subject
individual may request that the Authorized Desighee reconsider his or her suitability. The Authorized
Designee shall consider the request if it is submitted in writing and received not later than fifteen (15}
calendar days following the date the notice of disqualification was postmarked or otherwise
communicated or received. Within thirty (30) calendar days after a properly submitted request for
reconsideration is received, the Authorized Designee shall report his or her decision in writing to the
subject individual. Nothing in this rule shall require the Department to hold open a position when there is
a challenge to an adverse suitability determination.

4.4. Nothing in this rule shall establish a property right in an offer of employment for an applicant
upon submission to a criminal background check, even if an offer of employment has already been made.
The Department reserves the right to rescind a previously issued job offer after it has been given. Nothing
in this rule likewise shall otherwise be construed to undermine the at-will employment relationship
between the Department and its employees, both prospective and current.

§61-20-5. Records and Reports.

5.1. The Authorized Designee shall maintain confidential records and reports pertaining to reference
information and background investigations in a separate file if stored or maintained by the Department.

5.2. Ifrecords and reports are reviewed electronically, the Authorized Designee shall maintain secure
access to records.

§61-20-6. Employee and Applicant Responsibilities.
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6.1. It is the responsibility of the employee or applicant to report any disqualifying event or event
that may be disqualifying to his or her Director or Authorized Designee within five days of the disposition
of the matter.

6.2. If the Department has reason to believe or notice of a disqualifying event that an employee has
failed to report, the Department may require the employee to esrdueta submit for a background check.

6.3. Upon request, each applicant or employee shall provide information, including fingerprints,
required by the state police or other entities for processing or to facilitate access to: driving records;
verification of employment, education, licensure, and residence; and state and federal criminal history
information.

6.4. Failure of an employee to report a disqualifying event within the time provided is grounds for
disciplinary action up to and including dismissal.

6.5. Nothing in this rule shall be construed to limit the authority or ability of the Department to
conduct an investigation if there is reason to believe that an applicant or employee was untruthful or
provided false information, either on an application or during the course of his or her employment, or has
otherwise engaged in conduct that the Commissioner concludes may impact the ability of an applicant or
employee to effectively perform the functions of his or her job.

§61-20-7. Department Staff Responsibilities.

7.1. All Department Sta# staff involved in this process must comply with this rule and the procedures
established by the Department for implementation of the rule.

7.2. The directorofafurctionalunitshallreguestthat-the Authorized Designee may assess and

thereafter make a suitability determination prior to the transfer or promotion of an employee to a
elassified-serviee position for which there is a different suitability standard thatis-differentandlormore
strnrgent than thestardard-fer pertinent to the employee’s current position.

7.3. The appointing authority shall ensure adequate training is provided to all authorized designees,
ard contact persons_and other involved department staff, and shall further ensure records and reports
are maintained in accordance with §61-20-5.

§61-20-8. Period of Disqualification.

8.1. Subject to the provisions of section 8.2 of this rule, applicants who are disqualified for
employment because of a conviction that has not been reversed shall be afforded the opportunity to
reapply for open positions after the expiration of five years from tha date of conviction or date of release
from the imposed penalty, whichever is later, if the individual had not been convicted of any other crime
during that period.

8.2. Convictions for violent or sexual offenses shall be subject to a longer period of disqualification.

8.2.a. The Department may impose a period of disqualification of ten years for violent offenses
for all positions within the Department.

8.2.b. The Department may impose a period of disqualification of twenty years for sexual offenses
for all positions within the Department.
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8.2.c. The Department may impose a period of disgualification of longer than the minimum
period set forth in this subsection if the offense is of the type to create an ongoing disqualification
from the specific criteria for a particular position for which the applicant has applied.

§61-20-9. Petition.

9.1. H-anirdividual-with—a—criminalrecord-wishes—+te The following provisions apply to individuals
seeking employment at the West Virginia Department of Agriculture who have not been previously
employed by the Department: individuals with criminal records may petition the Commissioner or his or
har Authorized Designee for a determination of whether the individual’s criminal record will disqualify

them from obtaining employment with the Department, the-irdividualmustprovide by providing:

9.1.a. Sesial Their social security number;

9.1.b. Jurisdietior The jurisdiction(s)where the conviction(s) occurred;

9.1.c. Bate The date(s) of the conviction(s);

9_1_d, pocific pattre o - oretion ith wHficientdetal o—cH S portineptashe =

the-offense: A description of the circumstances or nature of the conviction(s) or crime(s} leading to such
conviction, if appropriate, as well as any further relevant documentation or information petitioner
believes may be of importance or useful to commissioner in his review of the petition for employment,
including, but not limited to the following examples: description(s) or any available documentation, such
as court filings, disposition, or other information as appropriate; and

9.1.e. The position(s) for employment within the West Virginia Department of Agriculture that is
desired by the petitioner.

9-1eo—FEducation;

9.2. The information gathered from the background check will be evaluated against the specific
nature, duties and location(s) of position(s) that they indicate an interest in for the Commissioner to
render a decision.

9.3. The petitioner will be informed of the decision within 60 days of receipt of the petition.



