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TITLE 110
LEGISLATIVE RULE
STATE TAX DIVISION

SERIES 99
PRIVILEGE TAX ON SALES OF HEMP-DERIVED CANNABINOID AND KRATOM PRODUCTS


§110-99-1.  General.

		1.1.  Scope.  --  This legislative rule establishes procedures for the administration of the tax on retail sales of hemp-derived cannabinoid products and kratom products.

		1.2.  Authority.  --  W. Va. Code §§29A-2-99(c), 19-12E-12 (i)(9), and 19-12F-7(i).

		1.3.  Filing Date.  --  April 30, 2024.

		1.4.  Effective Date.  --  April 30, 2024.

		1.5.  Sunset Provision.  --  This rule shall terminate and have no further force or effect after August 1, 2029.

§110-99-2.  Definitions.

		2.1.  General Rule.  --  Unless a specific definition is provided in subsection 2.2 of this section, or the context in which the term is used clearly requires a different meaning, the terms used in this rule have the definitions provided under W. Va. Code §§11-10-1 et seq., 19-12E-1 et seq., and 19-12F-1 et seq.

		2.2.  Terms defined.

			2.2.1.  "Hemp-derived cannabinoid" means a naturally occurring non-synthetic substance as follows:

			2.2.1.a.  Delta-9 tetrahydrocannabinol with a concentration level consistent with 7 U.S.C. §5940;

			2.2.1.b.  Delta-8 tetrahydrocannabinol;

			2.2.1.c.  Delta-10 tetrahydrocannabinol;

			2.2.1.d.  Hexahydrocannabinol;

			2.2.1.e. 	 Tetrahydrocannabiphorol (THCp); and

			2.2.1.f.  Tetrahydrocannabivarin (THCv);

		2.2.2.  “Hemp-derived cannabinoid products” means any product containing a hemp-derived cannabinoid, whether or not the product is marketed for human consumption.  Hemp-derived cannabinoid products include, but are not limited to, food, food ingredients, dietary supplements, beverages, lotions, ointments, or shampoos.  Any product containing hemp-derived cannabinoids as defined above and intended for ingestion or mastication by humans in any form or concentration shall not be considered food or food ingredients for purposes of W. Va. Code §11-15-3a.

			2.2.3.  "Kratom" means a psychoactive preparation that is composed of the crushed or powdered dried leaves of the mitragyna speciosa, a yellow-flowered tropical tree which contains the alkaloids mitragynine and 7-hydroxymitragynine.

			2.2.4.  "Kratom product" means a food product, food ingredient, dietary ingredient, dietary supplement, or beverage intended or marketed for human consumption containing any part of the leaf of the plant mitragyna speciosa.  However, products containing kratom in any form or concentration shall not be considered food or food ingredients for purposes of W. Va. Code §11-15-3a.  For purposes of this rule, “Kratom product” also includes kratom and any product containing kratom as an ingredient.

			2.2.5.  "Retailer" means a person that distributes, offers for sale, or sells hemp-derived cannabinoid products or kratom products to persons for personal consumption.
	
			2.2.6.  "Person" means a natural person, but also includes corporations, societies, associations and partnerships, and other similar legal business organizations.
	
			2.2.7.  "Commissioner" means the State Tax Commissioner, or his or her designee.

§110-99-3.  Imposition of Tax.

	3.1.  For the privilege of engaging or continuing within this state in the business of the retail sale of hemp-derived cannabinoid products, kratom or kratom products, there is levied a privilege tax.

		3.2.  The amount of tax imposed is 11 percent of the retail sales price of all hemp-derived products and kratom products sold during the reporting period.  The tax shall not be added by the retailer as a separate charge or line item on any sales slip, invoice, receipt, other statement, or memorandum of the price paid by the purchaser.

		3.3.  The privilege tax is in addition to all other taxes imposed by law.  Sales of hemp-derived cannabinoid and kratom products are also subject to the following taxes:

			3.3.1.  All retail sales of hemp-derived cannabinoid products or kratom products are also subject to the sales tax and use tax.  Products designed or formulated for human consumption containing cannabinoid products or kratom products are not exempt from the consumers sales and service tax as food or food ingredients.

			3.3.2.  When sold as an e-cigarette liquid, hemp-derived cannabinoid substances are also subject to the e-cigarette liquids tax.

[bookmark: _Hlk134796532]		3.4.  The retailer shall be liable for payment of the privilege tax on sales of hemp-derived cannabinoid and kratom products, and any tax, additions to tax, penalties, or interest due and payable under this rule is a debt due this state and is a lien upon the real and personal property of such person.

§110-99-4.  Administration of Tax.

	4.1.  Filing returns.  --  The retailer shall file quarterly returns showing gross revenues from all sales of hemp-derived cannabinoid or kratom products on a form prescribed by the Tax Commissioner.

			4.1.1.  The return shall be filed on the 20th day of the month following the end of each calendar quarter.  For example, for the calendar quarter ending March 31, the return must be filed by the following April 20.

			4.1.2.  Returns shall be filed electronically.

		4.2.  Payment of tax.

[bookmark: _Hlk134796728]			4.2.1.  The privilege tax on sales of hemp-derived cannabinoid and kratom products is due and payable at the time the return is filed.

			4.2.2.  The measure of tax shall be the gross revenues from all sales of hemp-derived cannabinoid or kratom products during the previous calendar quarter.

			4.2.3.  Payment of the tax shall be by electronic funds transfer, unless prohibited by federal law.

	4.3.  Products containing both hemp-derived cannabinoids and kratom.  --  Products containing both hemp-derived cannabinoids and kratom are not subject to both the tax on hemp-derived cannabinoids products and the tax on kratom products.  If a product contains both hemp-derived cannabinoids and kratom, the retailer shall treat the product as a kratom product for the purposes of this rule and pay the tax on kratom products.

		4.3.1.  If a product contains both hemp-derived cannabinoids and kratom and is subject to tax on kratom, the retailer shall treat the product as a kratom product for the purposes of this rule and pay the tax on kratom products.  Example:  Gummies contain both Delta-9 and kratom.  Because the gummies are for human consumption, they are subject to tax on kratom products.  The retailer should report and pay the privilege tax as a kratom product.

			4.3.2. If the product contains both hemp-derived cannabinoids and kratom, but is not subject to the tax on kratom, then the retailer may treat the product as a hemp-derived cannabinoid product.  Example:  A lotion contains both Delta-9 and kratom.  Because the lotion is not for human consumption, it is not subject to the tax on kratom products.  The retailer should report and pay the privilege tax.

§110-99-5.  Record-Keeping Requirement.

		5.1.  The retailer shall keep and maintain records sufficient to allow verification of the information reported on returns.  On audit, the retailer must be able to provide invoices, sales contracts, and bills of receipt documenting:

		5.1.1.  Vendor name;

			5.1.2.  Invoice date;

			5.1.3.  Invoice number;

			5.1.4.  Item description;

			5.1.5.  Invoice amount; and

			5.1.6.  Amount of hemp-derived cannabinoid or kratom tax paid.

	5.2.  The Tax Commissioner has the authority to inspect or examine the records, books and papers, and any inventories of hemp-derived cannabinoid products or kratom products kept on the premises of the retailer to verify the truth and accuracy of any return or report filed by the retailer to ascertain whether all applicable taxes are being properly paid.

		5.3.  A retailer must retain the appropriate books and records for at least three (3) years, or for so long as the taxable period remains open for assessment or refund, whichever is greater.
	
§110-99-6.  Violations and Penalties.

[bookmark: _Hlk135128443]		6.1.  Each and every provision of the “West Virginia Tax Procedure and Administration Act” set forth in §11-10-1 et seq., of this code applies to the tax on hemp-derived cannabinoid products and the tax on kratom products authorized under §19-12E-1 et seq., and §19-12F-1 et seq., of this code, except as otherwise expressly provided in this article, with like effect as if that act were applicable only to the taxes authorized by §19-12E-1 et seq., and §19-12F-1 et seq., of this code and were set forth in extenso in this article.

	6.2.  Each and every provision of the “West Virginia Tax Crimes and Penalties Act” set forth in §11-9-1 et seq., of this code applies to the tax on hemp-derived cannabinoid products and the tax on kratom products authorized under §19-12E-1 et seq., and §19-12F-1 et seq., of this code with like effect as if that act were applicable only to the taxes authorized by §19-12E-1 et seq., and §19-12F-1 et seq., of this code and were set forth in extenso in this article.

	6.3.  Failure to pay tax or file return.  --  Any person required to pay the privilege tax on sales of hemp-derived cannabinoid and kratom products, or to file any return or report, who willfully fails to pay the tax, or willfully fails to file the return or report, more than 30 days after the date the tax is required to be paid, is guilty of a misdemeanor and, upon conviction thereof, shall be fined not less than $100 nor more than $2,500.  Each failure to pay tax, or file a return or report, more than 30 days after its due date for any tax period is a separate offense under this section and punishable accordingly.  However, 30 days prior to instituting criminal proceedings, the Tax Commissioner shall give the person written notice of any failure to pay a tax or to file a return or report.  Notice shall be served on the person by certified mail or by personal service.

	6.4.  Failure to maintain records.  --  Any person who willfully fails to maintain any records, or supply any information, in the manner required by this rule is guilty of a misdemeanor and, upon conviction thereof, shall be fined not less than $100 nor more than $1,000 or imprisoned in jail not more than six months, or both fined and imprisoned.

	6.5.  Attempt to evade tax.  --  If any person: (1) knowingly files a false or fraudulent return, report or other document under any provision of this rule; or (2) willfully delivers or discloses to the Tax Commissioner any list, return, account, statement, record or other document known by him or her to be fraudulent or false as to any material matter with the intent of obtaining or assisting another person in obtaining any credit, refund, deduction, exemption or reduction in tax not otherwise permitted by law; or (3) willfully attempts in any other manner to evade any tax imposed by this rule or the payment thereof, is guilty of a felony and, notwithstanding any other provision of the code, upon conviction thereof, shall be fined not less than $1,000 nor more than $10,000 or imprisoned in a correctional facility not less than one nor more than three years or, in the discretion of the court, be confined in jail not more than one year, or both fined and imprisoned.
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