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Office of West Virginia
Secretary Of State

ADMINISTRATIVE LAW DIVISION

NOTICE OF FINAL FILING AND ADOPTION OF A LEGISLATIVE RULE AUTHORIZED
BY THE WEST VIRGINIA LEGISLATURE

AGENCY: Fire Commission TITLE-SERIES: 87-13
RULE TYPE: Legisiative Amendment to Existing Rule:  Yes Repeal of existing rule:  NO

RULE NAME:  Certification of Fire Chiefs

CITE STATUTORY AUTHORITY: W. Va. Code 15A-11-8.

The above rule has been authorized by the West Virginia Legislature.

Authorization is cited in (house or senate bill Senate Bill 36
number)
Section 64-6-3(c) Passed On 3/8/2024 12:00:00 AM

This rule is filed with the Secretary of State. This rule becomes effective on the following date:

May 1, 2024

This rule shall terminate and have no further force or effect from the following date:

August 01, 2029

BY CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes
Brandolyn N Felton-Ernest -- By my signature, I certify that | am the person authorized to file
legislative rules, in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 87
LEGISLATIVE RULE
STATE FIRE COMMISSION

SERIES 13
CERTIFICATION OF FIRE CHIEFS

§87-13-1. General.

1.1. Scope. -- This rule establishes the procedures certifying Fire Chiefs and acting Fire Chiefs of all
fire departments operating in the State of West Virginia which are subject to the jurisdiction and
certification of the Fire Commission.

1.2. Authority. -- W. Va. Code §15A-11-8.
1.3. Filing Date. -- Apnl 15, 2024.
1.4. Effective Date. -- May 1, 2024,

1.5 Sunset Provision. -- This rule shall terminate and have no further force or effect on August 1,
2029.

§87-13-2. Certification Process.

2.1. Any member of any fire department who has been elected or appointed as Chief, or who is serving
Acting Chief, must apply for Certification from the Fire Commission within 14 calendar days of assuming
the position. No person may perform duties as a Chief until certified by the Commission in comphiance
with this rule.

2.2. The Chief or Acting Chief must send to the Fire Commission:

2.2.a. Proof of election or appointment, by letter or document signed by an appropriate person who
oversees the department;

2.2.b. All appropriate documentation, issued by The West Virginia Department of Education, West
Virginia Public Service Training or the WVU Fire Service Extension Office, to show proof that the Chief
or Acting Chief has completed all necessary training to hold the position.

2.2b.1. The training must include NFPA 1021, Standard for Fire Officer Professional

Qualifications; or,
2.2.b.2. Fire Commission approved Fire Officer Level I and Fire Officer Level 11

2.2.b.3. All previous firefighter and fire officer traming will be recognized by the State Fire
Commission to the level for which it 1s equivalent; and,

2.2.c. An executed and notarized Chief’s Verification Statement, affirming that the chief will
operate the department in compliance with all applicable laws, rules, and regulations, and will not allow
the department, or members of the department to act or operate in a manner while engaging in fire
department related activities, that is not in compliance with all applicable laws, rules, and regulations.
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2.3. Once received by the Commission, the application for certification shall be reviewed by the
Commission:

2.3.a. If information i1s missing from the application, or the required documentation is not
submitted, the Commission will contact the Chief, and inform him or her, of the deficiencies in the
application. If the Chief fails to correct the deficiencies in the application within 14 calendar days, the
application will be rejected and the department shall choose a new Chief: Provided, That for good cause
shown, this deadline may be extended in the sole discretion of the Commission. Any person who fails to
timely submit the required information for certification, including any extensions which may be granted by
the Commission, shall thereafter be ineligible for certification unless the person submits a written request
to the Commission for reapplication along with sufficient proof that such person meets the minimum
standards for certification, which request may be granted or denied in the sole discretion of the Commission.
Any person aggrieved by the provisions of this subdivision may appeal the decision of the Commission in
accordance with the provisions of Section 12 of this Rule.

2.3.b. The complete application shall be reviewed by the Commission. The Commaission shall
review its files and past complaints received to determine if the applicant has operated a department not in
compliance with applicable laws, rules, or regulations, or has him or herself acted in a manner not in
compliance with applicable laws rules or regulations.

2.3.b.1. If there are no past Complaints, and the application meets the criteria as to proof of
position, training, and the verification statement, the Commission shall approve the application and issue
the Certification to the applicant.

2.3.b.2. If there are past complaints to this effect, the Commission shall schedule an interview
with the applicant, to discuss the complaint(s) and then determine if the applicant understands the laws,
rules, and regulations applicable to fire departments, and then further determine that applicant will abide
by these in the future.

2.3.b.2.A. If the Commission is satisfied that the applicant understands the laws, rules and
regulations applicable to fire departments, and will abide by the applicable laws, rules, and regulations, the
Commission will issue the Certification to the applicant.

2.3.b.2.B. If the Commission is not satisfied that the applicant will abide by the applicable
laws, rules and regulations, the Commission will deny the application for certification.

2.3.c. Notwithstanding the provisions of this rule, upon receipt of an application for certification,
until a final determination i1s made pursuant to this Rule, the Chair of the Commission may grant the
applicant a temporary certification, for good cause shown and if the temporary certification is in the best
mterests of public safety.

§87-13-3. Denial, Suspension, or Revocation of Certification.

3.1. Any person, firm, corporation, member of the Fire Commission, State Fire Marshal, or public
officer may make a complaint to the State Fire Commission making an accusation that a Fire Chief is in
violation of State laws, rules, or regulations applicable to fire departments. The Fire Commission may
provide a form for that purpose, but a complaint may be filed in any written form. In addition to describing
the alleged violation which prompted the complaint, the complaint should contain the following:
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3.1.a. The name of the fire department and the fire chief or acting chief against whom the complaint

1s lodged,
3.1.b. The date of the alleged incident;
3.1.c. The nature of the alleged violation; and,
3.1.d. The location of the alleged violation.

3.2. Complainants are immune from liability for the allegations contained in their complaints filed with
the Fire Commission unless the complaint is filed in bad faith or for a malicious purpose.

3.3. The Fire Commission shall maintain a complaint log which records the receipt of each complaint,
its nature and its disposition.

3.4. The Fire Commission shall maintain a separate file on each complant received, and each file shall
have a number assigned to it.

3.5. Upon receipt of a complaint, the Fire Marshal and the Chair of the Fire Commission shall review
the complaint and one of the following acknowledgments to the complainant shall be issued:

3.5.a. That the matter will be reviewed by the Fire Commission;

3.5.b. That the complaint is outside the jurisdiction of the Fire Commission, with suggestions
as to how the complainant might best obtain a resolution of his or her problem; or,

3.5.c. That more mformation will be required in order to adequately review the individual
complaint.

3.6. If the complaint 1s acknowledged under subdivision 3.5.a., or 3.5.b., the State Fire Marshal shall
send a copy of the complaint, including any supporting documentation, by certified mail to the chief or
acting chief in question for his or her written comment, and he or she shall submit a written response to the
Fire Commission within 30 calendar days of the date of such correspondence, or waive the right to do so.

3.7. Requests for comment on complaints sent to chiefs or acting chiefs, shall be considered properly
served when sent to the last address on file with the Fire Commission. It is the responsibility of the chief or
acting chief to keep the Fire Commission informed of his or her current address.

3.8. After receipt and review of a complaint, unless the complaint is determined to fall within the
provisions of subdivision 3.5.b. of this rule, the Fire Marshal and Chair of the Fire Commission shall cause
to be conducted any reasonable inquiry or investigation necessary to determine the truth and the validity of
the allegations set forth in the complaint. The review of complaints and any view or investigation thereof
may, at the discretion of the Fire Marshal, be assigned to a designee, who shall be a full time employee of
the State Fire Marshal, or, alternatively, to an ethics investigator, for review and investigation.

3.9. Upon receipt of a complaint the designee, or ethics investigator, shall, within 60 days, review and
investigate the same and provide the Fire Commission with a report. The report shall contain a statement
of the allegations, a statement of facts, and an analysis of the complaint including a description of the
mvestigation, the records reviewed, and interviews conducted, and a statement of the designee’s, or cthics
mvestigator’s, findings and recommendations. The Fire Commission, the designee, or cthics investigator
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shall, upon request, be afforded an opportunity to have an mvestigation interview with the chief or acting
chief in question, or any other involved partics, a report of which shall be placed in the investigation file.

3.10. To facilitate the disposition of a complaint, the Chair of the Fire Commission, a designee, or
cthics investigator, may request any person to attend an informal conference at any time prior to the Fire
Commission entering any order with respect to the complaint. The Chair of the Fire Commission, designee,
or cthics investigator, shall give notice of the conference, which notice shall include a statement of issues
to be mformally discussed. Statements made at a conference may not be introduced at any subsequent
hearing on the merits without the consent of all parties to the hearing. No prejudice shall attach for failure
to attend a conference pursuant to a request.

3.11. The Fire Commission may issuc subpoenas and subpoenas duces tecum to complete the
mvestigation and to determine the truth or validity of complaints. A designee, or cthics investigator, may
request that the Fire Commission issue subpoenas or subpoenas duces tecum. Any such request shall be
accompanied by a brief statement specifying the necessity for the same.

3.12. At any point in the course of an investigation or inquiry into a complaint, the designee, or ethics
investigator, may decide to recommend to the Fire Commission that there is not and will not be sufficient
evidence to warrant further proceedings, or that the complaint fails to allege misconduct for which a chief
or acting chief may be sanctioned by the Fire Commission: Provided, That the designes, or cthics
mvestigator, shall make their respective findings and recommendations to the Fire Commission in writing
prior to the Fire Commission dismissing the complaint.

3.13. Atany point in the course of an investigation or inquiry, the designee, or ethics investigator, may
recommend to the State Fire Commission that there is sufficient evidence to warrant a finding of probable
cause that a violation has occurred, or designee, or ethics investigator, shall make their respective findings
and recommendations to the Fire Commission in writing, and the Fire Commuission shall make a
determination whether or not probable cause is found to limit or restrict a certification, suspend a
certification, or revoke any certification issued by the Fire Commission. If the Fire Commission finds
probable cause that a vielation may have occurred, a Complamt and Notice of Hearing shall be issued by
the State Fire Commission.

3.14. Upon either a finding of probable cause, or no probable cause by the Fire Commission, , the Fire
Marshal shall promptly send a copy of the same, including any supporting documentation, to the
complainant.

§87-13-4. Appeal of Denial of Certification; Hearings; Evidence.

4.1. For any person who has been denied certification, or who has had a Complaint issued by the Fire
Commission which alleges wrongdoing, and seeks revocation, or suspension of certification, the hearings
shall follow the procedures set forth in Series 9 of Title 87 of the West Virginia Code of State Rules. These
hearings shall be heard by the Office of Administrative Hearings as provided by West Virginia Code §15A-
9-1 et seq.

§87-13-5. Orders from proceedings of Office of Administrative Hearings.

5.1. Any final order entered by the Office of Administrative Hearings following a hearing conducted
pursuant to these rules shall be made pursuant to the provisions of W. Va. Code §29A-5-3. Such orders
shall be entered within 45 calendar days following the submission of all documents and materials necessary
for the proper disposition of the case, including transcripts, and shall contain findings of fact and
conclusions of law.
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5.2. A copy of the final order shall be served upon the demanding or charged party and/or his or her
attorney of record, if any, within 10 business days after entry by the Fire Commission by personal service
or by registered or certified mail.

§87-13-6. Appeal from proceedings of Office of Administrative Hearings.

6.1. An appeal from any final order entered in accordance with these rules shall comply with the
provisions of W. Va. Code § 51-11-4(b)(4) as the Intermediate Court of Appeals has appellate jurisdiction
of all “[f]inal judgments, orders or decisions of an agency or administrative law judge entered after June
30,2022 Any party adversely affected by the final order, decision, or judgment of the Intermediate Court
of Appeals may seck review by the Supreme Court of Appeals, pursuant to the requirements of W.Va. Code
§51-11-1 ef seq and W.Va. Code §29A-6-1.



