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* Revisions in addi

EXECUTIVE SUMMARY
WEST VIRGINIA DEPARTMENT OF EDUCATION

Policy Number and Title: Policy 2419: Regulations for the Education of Students with
‘ Exceptionalities

Background: Policy 2419 establishes the regulations for compliance with the federal
Individuals with Disabilities Education Act of 2004 (IDEA 2004), and West Virginia Code,
Chapter 18, Article 20 regarding provision of services to students with exceptionalities. The
policy is formatted to include the West Virginia Procedures Manual for the Education of
Students with Excéptionalities. The Manual outlines the policies and procedures districts must
follow in meeting the requirements of IDEA and West Virginia Code.

Proposals: On Dcember 1, 2008, the U.S. Department of Education published in the Federal
Register revisionsito the implementing regulations for IDEA. As a condition of its application
for IDEA funding, the West Virginia Department of Education provided assurances Policy 2419,
including the procedures manual, would be revised to conform to the new regulations. The
regulations establish a parent’s right to revoke consent for provision of special education services
and require state :rlucation agency monitoring systems to identify district noncompliance with
IDEA and ensure correction as soon as possible and no later than within one year of notification.
on to the required changes strengthen alignment with IDEA regulations and

clarify the proced

¢ Timelines and procedures for the WVDE to correct identified noncompliance have been
added to Chapter 9, Section 2. B.

ent Assistance Team procedures for addressing referrals and requests for
inary evaluation have been reordered, and timelines and responsibilities have
ated. The process for handling referrals and initial requests for evaluation has

been aligned with IDEA regulations.

e Prior written notice requirements have been revised throughout to ensure consistency
with IDEA regulations.

o The Eligib' ity Committee is required to provide parents of students meeting eligibility

criteria for plindness, low vision, deafness, hard of hearing or deafblindness information
regarding West Virginia Schools for the Deaf and the Blind.

e Special considerations for eligibility of students with giftedness have been revised to
reflect currént evaluation practices.

o Eligibility| ¢riteria for mental impairment have been clarified to align with certification
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patterns and student needs.

e Dates pertgining to implementation of Response to Intervention as a method for
determining eligibility for specific learning disabilities have been extended per Dr.
Paine’s March 2009 memo and subsequent WVBE waiver.

The order of the IEP considerations has been adjusted to align with IDEA regulations.
Information duplicated in the West Virginia Guidelines for Participation in State
Assessmenty has been removed.

e The least jrestrictive environment requirements have been reorganized, and the
requiremenf to make placement based on student needs has been strengthened.

e Caseload reguirements for preK programs serving students with Individualized Education

Ps) have been adjusted and clarified.

anges in which a mediation may be requested have been revised to reflect IDEA

regulation

o The timeline for appeal of a due process hearing decision to civil court has been changed
to 90 days, consistent with IDEA regulations.

e Minor revisions have been made to attorney fee requirements to align with IDEA
regulation

e Former Policy 2419 caseloads no longer in effect under current policy have been deleted

Impact: The proposed revisions bring Policy 2419 and the procedures manual into compliance
with IDEA 2004, including December 1, 2008 revisions.

Response to ConJLnents: To comply with federal requirements, the policy was published for
public review for gixty days and comments were accepted from October 13 through November
12. Thirty-nine people commented. Five public hearings were attended by a total of 31
individuals. Comments were received from, nine teachers, fourteen special education directors
and specialists, four school psychologists, three parents, two principals, four higher education
students, West Virginia Advocates, West Virginia Developmental Disabilities Council and one
legislator. In respgnse to comments: 1) the timeline for prior written notice was reduced to five
days; 2) closing the case was added as an option for Student Assistance Team (SAT); 3) “in
writing” was added to the procedure for parent requests for additional evaluations; 4) a reference
directing readers| to the prior written notice definition was added to SAT section and 5)
“session” was chaumged to “classroom” regarding universal pre-K caseloads.
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TITLE 126
LEGISLATIVE RULE -
BOARD OF EDUCATION BEDEC ] PH B
SERIES 16 (G
REGULATIONS FOR THE EDUCATION OF Cr

STUDENTS WITH EXCEPTIONALITIES (2419)

I'hese policies and procedures apply to preschool, early childhood, middle childhood,
students whose educational programs require special education and related services.
‘ee year olds, as of their third birth date, through five year olds with disabilities,
lities ages five through twenty-one, all exceptional gifted students in grades nine
o all gifted students in grades one through eight as specified. Rights under these
apply at the end of the school year in which the student turns twenty-one years of age,
hich the student is twenty-one years of age prior to September 1 or the student has
rements for a standard high school diploma.

i

. |-~ W. Va. Const., Article XII, §2, W. Va. Code §18-20-1 et seq., and the Individuals
ducation Improvement Act of 2004, Public Law 108-446.

. —December 11,2009

Date. ~January 11, 2010

of |[Former Rule. -- This legislative rule amends W. Va. 126CSR16, West Virginia
Board of Educatiop

Policy 2419, Regulations for the Education of Students with Exceptionalities, filed
effective September 11, 2007.

=Y

duals with Disabilities Education Improvement Act of 2004, Public Law 108-446,
to as IDEA 2004 and the IDEA regulations (34 CFR Part 300), require that the State
d procedures to demonstrate that the State has established a goal providing full
ity to all students with disabilities who are residents of West Virginia, aged birth
lyears of age and a detailed timetable for accomplishing that goal. The State of West
e goal to provide full educational opportunities by 2014 for all students with
through twenty-one years of age, residing within its jurisdiction. The State works
()
authorization, state policies and procedures and the implementation of the West
sl Improvement and Focused Monitoring System (CIFMS).

irginia's mandatory special education statute legislates a child identification effort by
education. Chapter 18, Article 20, Section 2, of the West Virginia Code states, "The

of each county is empowered and is responsible for providing suitable educational
uipment and such special services as may be necessary. Special services include
cedures for finding and enumerating exceptional children of each type.." The
p for the state child find requirements includes individuals with disabilities residing
m birth through twenty-one years of age, gifted students from first through eighth
inal gifted in grades nine through twelve. Part C of IDEA 2004 requires interagency
find activities targeting children from birth through five years of age.
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2.2.1. The intent of the federal and state legislative child find mandates is to require an active
search by the state jand local education agencies for individuals with disabilities ages birth through
twenty-one, gifted |individuals from first through eighth grades, and exceptional gifted in grades nine
through twelve, inF: ding students with disabilities who are homeless or are wards of the state and

students with disabiljties attending private schools, regardless of the severity of their disability, who are in
need of special education and related services. Mandated child find activities include identification of
students residing in gther states who are attending private schools in West Virginia.

inia Code, Chapter 18, Article 20, the state's mandatory special education statutes, and
IDEA 2004 affirm) that education is a right extended to all individuals with exceptionalities and not a
privilege. These m

of age, including stu
students in grades
have available a fre
services in the le
applies to all pub
exceptionalities.

ne through eight, and all exceptional gifted students in grades nine through twelve,
appropriate public education (FAPE) which includes special education and related
estrictive environment (LRE) to meet their unique special educational needs. This
agencies that provide special education and related services to students with

3.1. The Wes
attached and inco
Secretary of State a

Virginia Procedures Manual for the Education of Students with Exceptionalities is
rated by reference into this policy. Copies may be obtained in the Office of the
in the West Virginia Department of Education (WVDE).

§126-16-4. Summary.

4.1. Federal
exceptionalities wh

tute and West Virginia Code provide requirements for identifying students with
se learning needs are adversely impacted by their disability or giftedness and need
ices and support. Therefore, the term “exceptional” in this policy and procedures

requirements.
§126-16-5. Severability.

5.1. If any provision of this rule or the application thereof to any person or circumstance is held
invalid, such invalidity shall not affect other provisions or applications of this rule.
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INTRODUCTION

The West Virginia
policies and proced
Disabilities Educa Iil
Article 20 and Reg

manual contains sp
special education |
compliance with

rocedures Manual for the Education of Students with Exceptionalities outlines the
es districts must follow in meeting the requirements of the Individuals with
n Improvement Act of 2004 (IDEA 2004), West Virginia State Code, Chapter 18,
ations for the Education of Students with Exceptionalities (2419). In addition, the
gcial education process forms aligned with federal and state requirements to assist
ddministrators, principals and other school personnel responsible for ensuring
ese regulations.

To receive federali
special education po

ds available under IDEA 2004, districts must adopt and implement appropriate
licies and procedures. These policies and procedures must be consistent with federal
and state laws, w!.‘. regulations and legal requirements and must be approved by the West Virginia
Department of Education (WVDE). This manual is provided to each school district as West Virginia
Department of Education (WVDE) approved policies and procedures to be adopted by the district’s Board
of Education. Any ;:anges to procedures outlined in the manual must have WVDE approval. Appendices
supplement the bod;

of the manual and are not to be adopted as, or considered to be, policy.
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Chapter 1
FREE APPROPRIATE PUBLIC EDUCATION

blic education (FAPE) must be available to all students residing in the state between
d twenty-one, inclusive, who are eligible for special education services. FAPE is

lined for each student. FAPE must include special education services in the least
nént (LRE) and may include related services, transition services, supplementary aids

assistive technology devices and services. A definition of each of these terms may be
. Districts must also ensure that students have available to them the variety of
and services available to students without exceptionalities including art, music,
mer and homemaking education and vocational education.

tion 1. Definition of a Free Appropriate Public Education (FAPE)

PE under the IDEA 2004 means special education and related services that:

¢ provided without charge at public expense (free);

¢ provided in conformity with an appropriate individualized education program (IEP)
elloped in adequate compliance with the procedures outlined in this manual and
sonably calculated to enable the student to receive educational benefit (appropriate);

¢ provided under public supervision and direction; and

de an appropriate preschool, elementary or secondary education that meets the

ication standards, regulations, and administrative policies and procedures issued by the
VDE, including the requirements of IDEA 2004.

Section 2. FAPE Considerations

ired to ensure that FAPE is available to students residing in the district who are eligible

services, including students with disabilities who have been suspended or expelled

ded for in Chapter 7. This includes students who reside in group, personal care, or

as state operated facilities and students who are migratory or homeless.

ated to make FAPE available to each eligible student in the district as follows:

ents who are at least three years old and are eligible for special education services

ingle local educational agency;

or more local educational agencies cooperatively;
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If placement in a pu
parents of the studel

blic or private residential program is necessary, the program must be at no cost to the
ht.

The district’s requir
party from a valid
payment source fi
implementing the

nent to provide special education services does not relieve an insurer or similar third
obligation to provide or pay for services for an eligible student. In cases where the
1| services is being determined, the district must ensure there is no delay in
udent’s IEP consistent with Chapter 5.

C

Students with excep
least equivalent to
the same setting.

onalities will be provided an instructional day, a school day and school calendar at
at established for students without exceptionalities of the same chronological age in

B. Applicability to I)etained Youth

Eligible students with disabilities who are in state correctional institutions are afforded special education
and related services that are in accordance with applicable state and federal laws and regulations. This
includes students whp had received services in accordance with an IEP, but who had left school prior to
their incarceration, a§ well as students who did not have an IEP in their last educational setting, but who
had actually been idepntified as a student with a disability for Part B services.

C. Using Private angd Public Insurance Funds to Provide FAPE

Private Insurance Funds

If a student is covergd by a parent’s private insurance, the district may access this insurance only if the
parent provides informed consent. Each time the district proposes to access the private insurance, the

district must obtai
district to access
required services

Public Insurance [

The financial resp
under Federal or |
responsibility of

itten parental consent and inform the parent that his or her refusal to permit the

e|private insurance does not relieve the district of its responsibility to ensure that all

provided at no cost.
nds

sibility of public agencies, including Medicaid and other public insurers obligated
tate law or assigned responsibility under State policy, must precede financial

e district. However, if the public agency other than the educational agency fails to

provide or pay for [special education or related services, the district responsible for developing the
student’s IEP shall| grovide or pay for these services to the student in a timely manner. Students with
disabilities who are {covered by public benefits or insurance may not be disqualified from an eligible

service for Medicail

With regard to se

reimbursement because that service is provided in a school context.

vices required for the provision of FAPE to an eligible student under this part, the

district may not:

e  Require parents to sign up for or enroll in public benefits or insurance programs in order for
their child to receive FAPE under these regulations;

e  Require parents to incur out-of-pocket expense such as the payment of a deductible or co-pay
incurred in| filing a claim for services provided pursuant to this section; or

e Usea ent’s benefits under a public benefits or insurance program if that use would:
decrease ayailable lifetime coverage or any other insured benefit; result in the family paying for
services that would otherwise be covered by the public benefits or insurance program and that
are requited for the student outside of the time the student is in school; increase premiums or
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discontinuation of benefits or insurance; or risk loss of eligibility for home and

ty-based waivers, based on aggregate health-related expenditures.

’s public insurance (e.g., Medicaid reimbursement), the district must obtain and
ion of parent/adult student consent specifying the records to be disclosed, the
ed, and the extent, frequency and duration of the services. The district must also
dent consent if billable services (i.e., type, amount and/or duration) are revised at
must be informed that their refusal to consent to the release of information does not
its responsibility to ensure that all services are provided at no cost to the parents.

tain parental consent to use the parents’ private insurance, or public benefits or
arents would incur a cost for a service specified on their child’s IEP, the district may
bay for services to ensure FAPE. To avoid financial cost to parents who otherwise
private insurance, or public benefits or insurance if the parent would incur a cost,
its Part B funds to pay the cost the parents otherwise would have to pay to use the
surance (e.g., the deductible or co-pay amounts).

> or private insurance will not be treated as program income for purposes of 34 CFR
spends reimbursements from Federal funds (e.g., Medicaid) for services under this
not be considered “State or local” funds for the purpose of the maintenance of effort
pf IDEA 2004,

D. Extended Scho: | Year

The district must :
FAPE as determin
through five.

gure that extended school year (ESY) services are available as necessary to provide

by the IEP Team for all students with disabilities including children aged three

E. Nonacademic Services

The district must;
participate in nonac
and services dete

a1

In addition, physi
student receiving FA

The obligation to pr¢

nsure that students with exceptionalities are afforded an equal opportunity to
|

ined appropriate and necessary by the student’s IEP Team.

demic and extracurricular services and activities by providing the supplementary aids
education services, specially designed if necessary, must be made available to every
[PE in accordance with West Virginia Board of Education policies.

Section 3. Exceptions to FAPE

vide FAPE does not apply to:

ents ages eighteen through twenty-one who, in the last educational placement prior
eir incarceration in an adult correctional facility, were not actually identified as being
dent with a disability and did not have an IEP. This exception does not apply to a
ent who had been identified as a student with a disability and had received services in
dance with an IEP but left school prior to incarceration or did not have an IEP in

it last educational setting but who had actually been identified as a student with a

idents who have graduated high school with a standard high school diploma;
idents ages three through five who are eligible under developmental delay, but who
jve early intervention services from the West Virginia Birth to Three program; or
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dents removed from school for disciplinary reasons for less than eleven cumulative

gh school diploma does not include an alternative degree that is not fully aligned

e

a Content Standards and Objectives, such as a modified diploma, or a general
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Chapter 2
CHILD FIND

m involves three basic steps leading to the determination of whether or not a student

requires special education. The steps are location, identification, and evaluation. This chapter describes

location and identifi

Section 1. District

The district is resp
identify, and eval

twenty-one, inclusiy
grades and exceptid
The district is also

ation activities. The evaluation step is covered in Chapter 3.

Responsibility

ate students with disabilities residing in the district, between the ages of three and
d, regardless of the severity of the disability, gifted students from first through eighth

nsible for establishing and implementing an ongoing Child Find system to locate,

lal gifted students in grades nine through twelve who may need special education.

sponsible for coordinating with the West Virginia Department of Health and Human

Resources (WV D

R) regarding the Child Find system for children ages birth to three years.

The Child Find sy
services within the ¢

! m must include all students suspected of needing special education and related
(trict’s geographic boundaries who are:

1. Enralled in public school;

2. Home schooled;

3. Entolled in private schools, including religious schools, located in the district;

4. Not gnrolled in school, including children ages birth through five;

5. Highly mobile students including migrant students;

6. Homeless students;

7. Wards of the state; or

8. Suspected of having a disability as defined in Chapter 4 even though the student has not

failetl or been retained in a course or grade and is advancing from grade to grade.
Section 2. Locating Students

Locating students who may need special education services involves coordinating with other agencies and
promoting public awareness.

A. Coordination

the WV DHHR,

Birth to Three is responsible for the Child Find system for infants and toddlers, birth

.| Although lead agency responsibility for WV Birth to Three has been designated to
te¢ and local interagency agreements provide for collaboration and coordination of

stat
services. The dis:%1 should develop local interagency agreements and procedures to maximize resources

and services for
programs to public s

B. Public Awaren:

Annually, the di

dents and families and ensure a smooth and effective transition from early childhood

hool.

must take the necessary ongoing steps to ensure that parents, district staff, private

school representatives and the general public are informed of the following:

A
Co

nature of students with exceptionalities;
leailability of special education and related services;
dent’s right to FAPE;
identiality protections; and
referral process, including the person to contact for initiating a referral.
8
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information in school or district publications, disseminating articles and

This information tllll]ry be provided through a variety of methods such as distributing brochures or flyers,

announcements to

A. Referral Sour €S

A parent or any other!
education and related
student’s school for
accordance with the
children or home-
education director

Each district must
services who are
schools located in

ewspapers, and/or arranging for radio and television messages and presentations.

Section 3. Referrals

interested person or agency may refer a student who is suspected of needing special
services. Referrals received from an outside source are forwarded to the SAT at the
consideration. The district must receive and process these written referrals in

SAT process described in Section 3.B. for school-aged students. For preschool age
dhooled students, the referral is received and processed directly by the special
ridesignee.

ocate, identify and evaluate all students suspected of needing special education

olled by their parents in private, including religious, elementary and secondary
school district in accordance with Chapter 8. Referrals for private school students

are received and prodessed directly by the special education director or designee.

B. The Screening Process

As specified in West

Virginia Code §18-5-17, developmental screening is the general education process

conducted to determine whether there are problems or potential problems in the areas of vision, hearing,

speech and language

Screening must be conducted annually for:

o Al ﬁ[rudents entering kindergarten or preschool; and

All students entering West Virginia public and private schools for the first time.

Additionally, disll)x('lcts must conduct developmental screening for children under compulsory school

attendance age u Eﬂ
private school withi

the request of a parent or guardian of a child residing in the district or attending a

the district. This developmental screening must be conducted within thirty school

days of the written request. The district is not required to provide such screening to the same child more
than once in any one/school year. Children identified through the screening process should be referred for

further evaluation.

At least ten days prior to initiation of screening activities, districts must provide public notice of the
screening program, |Information released through media sources should include the purpose, types and

dates of screenings

and the means for parents to request their child not participate.

C. Student Assistance Team (SAT) Membership and Responsibilities

Consistent with

designee, who shal

Policy 2510, Assuring the Quality of Education, each public school must establish a

e as the chairperson, a current teacher(s) and other appropriate professional staff.

student assistance {m (SAT) that consists of at least three persons, including a school administrator or
erv
dito:

The SAT is requi

1. Receive trlinjng in referral procedures for multidisciplinary evaluations, alternative education
placements, disciplinary procedures and other school processes as appropriate for ensuring
student progress and maintenance of a safe school environment;




D. Procedures for
As noted previou:

specifically is a
procedures are req

1.

The SAT has the f;

5.
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maintain data on the activities of the team, including dates of meetings and the results
mendations;

problem-solving process that includes designing and monitoring implementation of
interventions and/or reviewing interventions designed by other school teams;

Receive and process written referrals from outside sources suspecting a student may need special
education,|including referrals and requests for initial evaluations made by parents; and

Initiate initial evaluation for special education and related services for students, when warranted
based on thg outcome of interventions.

ritten Referrals for Special Education Evaluation

itten referral for special education multidisciplinary evaluation, the following

?, the SAT may receive referrals for a variety of purposes. When the referral
nired.

Within five|school days of receipt of a written SAT referral for a multidisciplinary evaluation,
appropriate jpersons, must be notified of the date, time, location and specific information needed
for the meeting.
Within ten $chool days of receipt of the written SAT referral, the SAT must conduct a review of
the area(s) |of concern, collect and analyze available educational data and review previous
interventions and make a determination regarding further action.

J

lowing options:

a. Conduct|the SAT problem-solving process:
e Initjate, continue or modify interventions within a timeline established for the student by
the SAT;
¢ Review the effectiveness of the SAT’s recommendations within the timeline established
i

for the student, but in no case may the review take place beyond forty-five school days;

e Ensure problem solving activities of the SAT are not used to delay processing a request
for initial evaluation where immediate action is warranted; and

e Close the problem-solving process when appropriate based on results of interventions; or

b. Request an initial evaluation, in cases where warranted, for example, a sensory impairment or
other ii pnificant disability requiring immediate attention or when presented evidence and
documentation of previous interventions sufficient to make a decision; or

c. When awritten request for initial evaluation has been initiated by the parent, determine
whethet the evaluation will be conducted, and provide prior written notice of the decision and
a copy of the procedural safeguards to the parent.

<

The SAT |must invite parents to review recommendations made by the SAT in regard to the
student’s program and to provide feedback to the team about those recommendations.

Within five days of the SAT decision to request an initial multidisciplinary evaluation, prior
written natice (PWN) and a copy of the procedural safeguards are provided to the parent, and
informed parental consent is requested for conducting the evaluation. The request for parent
consent is|gompleted by the MDET at the direction of the special education director or designee.
The SAT imay serve as the multidisciplinary evaluation team (MDET) to determine the
evaluations|to be requested, provided it has the required membership for MDET.

The principal, classroom teacher or other designated individual is responsible for documenting the
date writter} parental consent for initial evaluation is received and immediately forwarding this
request to|the special education director or designee.

10
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Refer to Chapter 3, Bection 3 and Chapter 10, Section 3 for a definition of prior written notice and the
required content of the notice.

11
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Chapter 3
EVALUATION/REEVALUATION

Several phases are involved in establishing student eligibility for special education. Chapter 2 discussed
procedures to loca and identify students with suspected exceptionalities. This chapter outlines the
requirements for evaluations/reevaluations and assessments.

Section 1. Evaluation Team

The evaluation tea
and assessments. Thi

the purposes of a
without holding a|

itial evaluation/reevaluation. The evaluation team may conduct its business with or
eeting. However, if requested by the parent/adult student, a team meeting will be
apter 2 Section 3 B.) is one forum or option for addressing the decisions to be reached

ocedures used in accordance with the protection in evaluation requirements of IDEA
2004 and West Virginia Code §18-20-1 to determine whether a student has a disability or is gifted, and
ent of the special education and related services the student needs. The term means
procedures used selectively with an individual student and does not include basic tests administered to or
procedures used th all students in a school, grade or class. Screening of a student by a teacher or
specialist to dete nine the appropriate instructional strategies for curriculum implementation (e.g.,
universal benchmark assessments, continuous progress monitoring) is not considered to be an evaluation
for eligibility for special education and related services and does not require parental consent. However,
the evaluation team may consider the results of such screenings to assist in determining areas to evaluate.

A. Initial Evaluatign

The principal, classroom teacher or other designated individual is responsible for documenting the date
written parental consent for initial evaluation is received and immediately forwarding this request to the
special education director or designee. Within eighty days of the documented date, the district must
conduct a full, indiyidual initial evaluation and convene an eligibility committee (EC) to determine the
student’s eligibility ffor special education before the provision of special education and related services to
a student with exceptionality. The purpose of an initial evaluation is to gather information to
determine: |

ether the student has a disability or is gifted;

| educational needs of the student, including present levels of academic achievement
related developmental needs of the student;

effects of the exceptionality on educational and functional performance;

e student needs specially designed instruction; and

¢ nature and extent of the special education needed by the student.

D pema

oW
el

12
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The eighty-day timeline will not apply to a district if:

parent repeatedly fails or refuses to produce the student for an evaluation after the

ict has made and documented reasonable efforts to schedule an evaluation (See

student enrolls in another district prior to the eligibility determination and the

c¢iving district is making sufficient progress to ensure a prompt completion of the

regarding the student’s response to scientific research-based general education

Based on that revie
any, are needed to

ventions using:
a. Current classroom-based assessments and classroom-based observations;

' b. Observations by teachers and related service providers; and

c. Results from statewide and district-wide testing.

, and input from the parent/adult student, the team will decide what additional data, if

Kﬂﬁll the purposes of an initial evaluation. If the team determines that no additional

data are needed, tlf“district must notify the parents/adult student of that determination and the reasons for
n

the determinatio:
B. Reevaluation

Within three years
conditions warrant,

conduct, as appro

nd the right of the parents to request an assessment.

4of the date of the last EC, or more frequently if the parent or teacher requests or
e.g., if the district determines that the educational or related services needs, including

achievement and functional performance, warrant a reevaluation), the district shall

rjate, an individual multidisciplinary reevaluation to determine a student’s educational

improved academ}lrc

needs and continue
modifications to
meet their meas
education curricul

1.

2. E
3. Cu
4. Ob

If the IEP Team de¢
in Section 3.B.,

triennial review date.

grade year to deter

(]

eligibility for special education and related services and whether any additions or

1¢ student’s special education and related services are needed to enable the student to
able annual IEP goals and to participate, to the extent appropriate, in the general

. As part of the reevaluation, the IEP Team and other qualified professionals, as

review existing evaluation data on the student, including:

el current IEP and the student’s progress toward meeting the annual goals;

aluations and information provided by the parent of the student;

ent classroom-based, local or state assessments and classroom-based observations;

servations by teachers and related service providers.

uct its review with or without holding a meeting but must document its decisions on

gtermination form.

ides that additional evaluations are needed, the team will obtain consent as described
nsent Requirements. This evaluation must be conducted prior to the established
For students with giftedness, a reevaluation must be conducted during the eighth
ine eligibility for exceptional gifted.

13




If the IEP Team d
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tides that no additional assessments are needed to determine the educational needs of

the student and whether the student continues to be a student in need of special education, the district

must provide P
and of his or her ri
adult student requ

review date. |

The district must
longer eligible for

1.
2.

™

{ to the parent/adult student of that determination and the reasons for the determination

t to request an assessment for this purpose. If the student’s parent, teacher or the
a reevaluation, this evaluation must be conducted prior to the established triennial

o reevaluate a student with a disability before determining that the student is no

als
sﬁaecial education, unless:

student graduates with a standard high school diploma; or
student reaches the age of twenty-one.

the child with a

ary of the child’s academic achievement and functional performance, including

For a student whoiﬂ eligibility terminates under circumstances described above, the district must provide

recommendations |
provided to the p.
standard high schag

While reevaluatio
not occur more th

C. Additional Ev

how to assist the student in meeting his/her postsecondary goals. PWN must be
ent/adult student if the student is exiting special education due to graduation with a
| diploma.

procedures must be provided at no cost to the parent/adult student, reevaluations may
once a year without district and parent agreement.

nations Requested by an EC or IEP Team

Additional evalua
meeting held withi
for parental conser
meeting generatin:

If the EC or IER
determine whethe
evaluation within ¢i

sixty days from receipt of parental consent for the identified evaluations. Request
for additional evaluations must be sent within ten school days of the EC or IEP Team
the request for evaluation.

'ﬁims requested by the EC or IEP Team must be completed and an EC or IEP Team

team determines that a comprehensive multidisciplinary evaluation is required to

Etudent meets the criteria for a different exceptionality, the district must conduct the

ty days of the documented date of receipt of parental consent.

In those instances
completed within
additional evaluat
efforts to obtain
sixty day timeline

D. Parental Requ

Upon receipt of a

hen an additional evaluation to be completed by an outside agency has not been

within sixty days. In this situation, when a district has documented its reasonable
evaluation within sixty days, the district is not considered to be in violation of the

(f‘xty days, the district is required to document its reasonable efforts to obtain the

st for Additional Evaluation

ritten parental request for an additional evaluation, the IEP team considers the request,

with or without h
response. If the e
requests an addi
eligibility, such
consider the reque

ding a meeting, and within ten days of receipt provides prior written notice of its
luation is conducted, the aforementioned timelines apply. If the parent/adult student
al assessment for reasons other than the determination of educational needs or
dmission to college, the district is not obligated to conduct the evaluation but must
and provide PWN of the district’s response to the request.

14




A. Written Notice

Within five school

=
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Section 3. Written Notice and Consent for Evaluation

equirements

ays of the district’s decision to evaluate or reevaluate, written notice requesting

consent for evaluation or reevaluation must be provided to the parent/adult student. Written notice must
be in language undefstandable to the general public. It must be provided in the native language or other

mode of communig
so. If the native lan
steps to ensure the

ion normally used by the parent/adult student unless it is clearly not feasible to do
age or other mode of communication is not a written language, the district must take
varent/adult student understands the content of the notice. Any non-written notice

should be documen

d with written evidence that the requirements of this section have been met.

The written notice 1

. A
3. A

st include the following prior written notice (PWN) requirements:

planation of why the district proposes to evaluate or reevaluate the student;
scription of other options the district considered and the reasons why those options

1. A %icription of the evaluation or reevaluation proposed or refused by the district;
n

werg rejected;
4. A eﬁcription of each evaluation procedure, assessment, record, or report the district used

asa
5. Ag
6. A st

S
0

basis for the proposed or refused evaluation or reevaluation;
scription of any other factors relevant to the evaluation or reevaluation;

anc

atement that the parent/adult student has protection under the procedural safeguards,
p description of how to obtain a copy of the Procedural Safeguards Notice; and

7. Solces to contact to obtain assistance in understanding the Procedural Safeguards
Notice.

In addition to P

| the Notice of Individual Evaluation/Reevaluation Request form is provided. The

date of receipt by|the school/district of the signed parental consent form must be documented in the

student’s individual |

Special Education

B. Consent Requi
1. Definition

Consent me

a. H
al
b. U

acti

c. H
re

If consent| i

West Virginia Education Information System (WVEIS) student record under Student
formation, Student Special Education Referral/Reevaluation Detail.

ments
Consent
s that the parent/adult student:

been fully informed in his or her native language or other mode of communication of

information relevant to the evaluation for which consent is sought;

erstands and agrees in writing (as indicated by signature) to the carrying out of the
ity;

| been given enough information to make informed decisions about the district’s
est to conduct an evaluation. Information must be provided on the various types of
ssments for which consent is sought;

\derstands that the granting of consent is voluntary on the part of the parent/adult

ent and may be revoked at anytime.

s revoked, the revocation is not retroactive, i.e., it does not negate an action that has

occurred af
must not |b
services.

r the consent was given and before the consent was revoked. Consent for evaluation
e construed as consent for the initial provision of special education and related

15
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2. Consent for Evaluation/Reevaluation

ient must be sought for evaluation and reevaluation. Based on recommendations from
ion team, the district will seek consent to administer the needed assessments within
days of the decision to evaluate/reevaluate. If the parent/ adult student fails to
Iﬂ ten school days of the initial request for consent, the district must mail or hand-

ond notice. If the parent/adult student once again fails to respond, the district must
sonable measures taken to obtain consent, which may include:

a. A record of telephone calls made or attempted and the results of those calls;
pjes of correspondence sent to the parent/adult student and any response received;
‘ royment and the results of those visits.

If the parent/adult student fails to respond after the district has taken reasonable measures to

 part of a reevaluation, provide PWN that the district will conduct the reevaluation; or
 part of an initial evaluation, pursue the evaluation by using mediation or filing a due
ess complaint.

e jadministration of a test or other assessment that is administered to all students unless
sent is required of the parents of all the students;

gening, including monitoring of progress by a teacher or specialist, to determine the
opriate instructional strategies for curriculum implementation; and

al evaluations, when the student is a ward of the state and is not residing with the
ent’s parent, if:

a.  Despite reasonable efforts, the district cannot discover the whereabouts of the
parents;

' b. The rights of the parents have been terminated under state law; or

The rights of the parents to make educational decisions have been subrogated by
a judge in accordance with state law and consent has been provided for the initial
evaluation by an individual appointed by the judge to represent the child.

b s
.

D. Information from Other Agencies or Districts

Policy 4350, Procedures for the Collection, Maintenance and Disclosure of Student Data and the Family

Educational Rights

the district to:

d Privacy Act (FERPA) do not require the consent of the parent/adult student for

16
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Request information from other public school districts that the student has attended; or

information to other public school districts, including schools maintained by the

fide of Institutional Education Programs or the West Virginia Schools for the Deaf and

, in which the student enrolls or intends to enroll.

Parental consent is irequired prior to the sharing of information between the district of residence and the

district where a p

te school is located if a student has been parentally-placed in the private school.

Before the district segks to obtain relevant information about a student from other agencies, consent must

be obtained from th

parents. A copy of the signed consent form for release of information must be

included with the letfer(s) requesting the information. A copy of the signed consent form for release of

information must be

A. Areas to Evalus

For an initial eval

including, if approp
performance, geners

technology services

evaluation shall be

services needs, whe

S h)

s

maintained in the student’s confidential file.
Section 4. Evaluation Procedures

te

fon, the student shall be evaluated in all areas related to the suspected exceptionality
ate, health, vision, hearing, social and emotional status, adaptive skills, behavioral
intelligence, academic performance, communicative status, motor abilities, assistive
and/or devices, post-secondary interests/preferences and vocational aptitudes. The
fficiently comprehensive to identify all of the student’s special education and related
er or not commonly linked to the suspected exceptionality.

5

I

ddures and Instruments

nsure, at a minimum, that the evaluation or reevaluation meets the following

iety of assessment tools and strategies must be used to gather relevant, functional,

developmental and academic information about the student, including information

B. Evaluation Pro

The district must
requirements:

1. Av

pro

2. No|

wh

ed

3. Th

co

4, As

ded by the parent/adult student. This information shall be used to determine:
. Whether the student is a student with an exceptionality;

The content of the student’s IEP including information related to enabling the
student to be involved in and progress in the general education curriculum (or,
for a preschooler, to participate in appropriate activities) should the student be
determined to require special education and related services.

ingle measure or evaluation may be used as the sole criterion for determining
er a student is a student with an exceptionality and for determining an appropriate
tional program for the student.

district must use technically sound instruments to assess the relative contribution of
itive and behavioral factors, in addition to physical or developmental factors.

ssments and other evaluation materials must be:

Selected and administered so as not to be discriminatory on a racial or cultural
basis;

Provided and administered in the student’s native language and in the form most
likely to yield accurate information on what the student knows and can do
academically, developmentally and functionally unless it is not feasible to do so.
Attempts to provide a qualified examiner in the student’s native language or
mode of communication must be documented;

Used for purposes for which they are valid and reliable; and

Administered in accordance with any instructions provided by the producer of
the assessments.

17
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and other assessment materials must include those tailored to assess specific areas
ucational need and not merely those that are designed to provide a single general
igence quotient.

s must be selected and administered so as to best ensure that if a test is administered
student with impaired sensory, manual, or speaking skills, the test results accurately
ct the student’s aptitude or achievement level or whatever other factors the test
orts to measure, rather than reflecting the student’s impaired sensory, manual, or
eaking skills (unless those are the factors that the test purports to measure). This
des the provision of accommodations, such as assistive technology, braille and
7. Assgssments of students with exceptionalities who transfer from one district to another
dis 'ct in the same academic year are coordinated with the student’s prior and subsequent

sc. ols, as necessary and as expeditiously as possible, to ensure prompt completion of

S

9. All services and assessments must be provided at no expense to the parent/adult student.

d Responsibilities of Evaluators

C. Qualifications 3

Individuals conducting evaluations shall be:

1. Appropriately certified, licensed or otherwise qualified to administer the evaluations for
which they are responsible;
2. Traiped in the use of the specific evaluation instruments or techniques for which they are

responsible;
ledgeable in the area of concern; and
kvledgeable in the applicable state and federal regulations.

ding the classroom teacher, shall write, sign and date an individual evaluation report.
ation date or within eighty days of initial parental consent for evaluation, each
the written report available to the EC.

Each evaluator, ingl
Prior to the reevayl
evaluator must make

18
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the requirements fi

definitions and elig
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Chapter 4
ELIGIBILITY

wvolved in establishing student eligibility for special education. Chapter 3 discussed
evaluations and assessments. This chapter will outline eligibility requirements,
ility criteria.

ix
O
it

Section 1. Eligibil

Within eighty days
and prior to the esl
meeting to determ;

services. EC mem|

ity Determination

blished reevaluation date, the district must convene an Eligibility Committee (EC)
e whether a student is or continues to be a student in need of special education
ers should be selected in consideration of the presented evaluation information and

%Lf receipt of consent for an initial evaluation or after the completion of a reevaluation

b

shall consist of the |

Dis
M

ent and/or adult student and qualified professionals as follows:

strict administrator of special education, principal or designee;

bers of the multidisciplinary evaluation team;

Ge

Ad
co
Fo

ge
di

pat

The district must p
meeting time, date
meeting date. If th
such as videoconfe

The EC will draw
to, formative ass
observations, heal
EC shall ensure {
considered. The
student meets or co

Results of the m
information to det
three prongs as des

M
Ex;
Nel

N

A student cannot

such a decision is: |

For

heral and/or special educator;
djtional individuals with specific expertise related to the student and the area(s) of
ern;
} itial EC’s, the referring teacher; and
dents suspected of having a specific learning disability (SLD), the student’s
1 education teacher and at least one person qualified to conduct individual
ostic examinations of students such as a school psychologist, speech language
logist (SLP) or remedial reading teacher.

rovide written notice to the parent and/or adult student and other EC members of the
lace, purpose and invited members no less than eight days prior to the scheduled
arent is unable to attend, the district must use other methods to ensure participation

ces and conference calls.

on information from a variety of sources, including, as appropriate, but not limited
sments, aptitude and achievement tests, parent/adult student input, teacher
| social or cultural background, adaptive behavior, and functional assessments. The
t information obtained from all of these sources is documented and carefully
will consider these evaluation or reevaluation findings and determine whether the
inues to meet eligibility criteria.

Itidisciplinary evaluation shall be utilized by the EC as the primary source of
ine the student’s educational needs and whether the student meets the following
ibed in Section 3. State Eligibility Criteria:

s the eligibility criteria in one of the designated exceptionalities;
riences an adverse effect on educational performance; and
s special education;
or
lbnger meets the eligibility criteria or no longer needs specially designed instruction.

identified as a student in need of special education services if the primary reason for
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Using the results
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document which h;
curriculum.
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If consensus upon ]
must make the decisi

Upon completing t
prepare an Eligibil
parent/adult studen
participate meanin
eligibility determin;

il

m
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ck of appropriate instruction in reading, including the essential components of

ding instruction as defined by the Elementary and Secondary Education Act (ESEA) —

g skills, and reading comprehension strategies;
k of appropriate instruction in math; or
ted English proficiency.

the multidisciplinary evaluation, the EC must determine the student’s primary
ore than one exceptionality condition is present. The committee must discuss how
affects the student’s educational and functional performance and determine and
the most adverse impact on the student’s participation and progress in the general

he primary exceptionality cannot be reached, the district administrator or designee

on and provide the parent/adult student with PWN of the decision.
Section 2. Eligibility Report

review of the student’s multidisciplinary evaluation or reevaluation, the EC must

Committee Report and provide a copy of the report to the parent/adult student. The

and other IEP Team participants must have all the information they need to

ly in the IEP Team meeting. Copies of the evaluation reports and documentation of
ion must be provided at no cost to the parent/adult student.

Eligibility Commiittee Report for Evaluation/Reevaluation

The Eligibility Comipittee Report includes:
1. Signatures with dates and positions of all eligibility committee members;
2. All data on the student as required in the State Eligibility Criteria for the area of
suspected exceptionality (see Section 3 of this chapter);
3. specific exceptionality determined for state and federal reporting purposes;
4. ormation about how the student’s exceptionality affects his or her educational
brmance;,
5. committee’s decision regarding whether the student needs special education services;
6. ommendations for those students deemed ineligible for special education to be
congidered by the SAT or the instruction and intervention team; and
7. Thedate of the eligibility determination.
The eligibility committee is required to write an Eligibility Committee Report detailing how the student

meets eligibility rex
required eligibility]
determine eligibili

For students suspect
SLD Team Report: (|
required to documen

If a student meets
Eligibility Report,
Schools for the D
decision regarding

:

e criteria for blindness, low vision, deafness, hard of hearing or deafblindness on the

irements even if no new assessments were conducted. The report must address each
zomponent and include results of previous assessments if they are being used to

2d of having a specific learning disability (SLD), the committee must also complete a
ee Section 3.L.). For students who are gifted, the Eligibility Committee Report is
compliance with reevaluation timelines.

e parents or guardians shall be provided information pertaining to the West Virginia
and Blind so they are aware of the options available and may make an informed
fucational services and programming for their child.
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Section 3. State Eligibility Criteria

eithe eligibility criteria and assessment procedures set forth by the WVDE when

determining eligibili
items A. —N. in thi
must be used to dete

excepti

A student is not elij
documented. A stug

Use of Reevaluati n

Districts must care
Districts must con
education for man
progress, particularly

A. Autism

Definition: Autism|i
affecting verbal and 1

y for special education. These criteria and assessment procedures are listed under

section. Listed under each exceptionality definition are the eligibility criteria that

ine whether an individual qualifies as a student with an exceptionality in need of
demonstrate eligibility for special education services, a three-pronged test of

5 State Eligibility Requirements: The state eligibility requirements for specific

onalities are listed in this chapter.

ences Adverse Effect on Educational Performance: The term “adverse effect on

activities, mobility, pre-vocational and vocational skills, social adaptation, self-help

etc.). Consideration of all facets of the student’s condition that adversely affect

fonal performance involves determining any harmful or unfavorable influences that

eptionality has on the student’s academic or daily life activities. Adverse effect is

ely measured by scores on individual testing but may also be determined through

Special Education: Special education is specially designed instruction, at no cost to

afents, to meet the unique needs of the student with an exceptionality. Specially
ed instruction means the content, methodology, or delivery of instruction is adapted,

opriate, to address the unique needs of the student that result from the student’s

fonality and to ensure access of the student to the general curriculum so that the

can meet the educational standards that apply to all students.

ible for special education unless all three of the above components are satisfied and

nt who only needs a related service and not special education is not eligible.
Data in Determining Continuing Eligibility

ly consider the reevaluation of students initially found eligible for special education.

ider the effect of exiting a student from special education who has received special

years and how the removal of such supports will affect the student’s educational
for a student who is in the final year(s) of high school.

Definitions and Eligibility Criteria

a developmental disability, generally evident before age three, significantly
1onverbal communication and social interaction and adversely affecting educational
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performance. A stud¢nt who manifests the characteristics of autism after age three could be diagnosed as
having autism if the ¢riteria in this section are satisfied. Other characteristics often associated with autism
include, but are not/limited to, engagement in repetitive activities and stereotyped movements, resistance
to environmental change or change in daily routines, and unusual responses to sensory experiences.
Characteristics vary from mild to severe as well as in the number of symptoms present.

Eligibility Criteria for Autism

An eligibility committee will determine that a student is eligible for special education services as a
student with autism when all of the following criteria are met:

1.

il

Documentation will assure that the student meets a total of six (or more) items from a., b.,
and ¢.,/with at least two from a, and one each from b and c:

' {a. Qualitative impairment in social interaction, as manifested by at least two of the
| following:

1) Marked impairment in the use of multiple nonverbal behaviors such as
eye-to-eye gaze, facial expression, body postures, and gestures to regulate
social interaction;

2) Failure to develop peer relationships appropriate to developmental level;

3) A lack of spontaneous seeking to share enjoyment, interests, or
achievements with other people (e.g., by a lack of showing, bringing, or
pointing out objects of interest);

4) Lack of social or emotional reciprocity.

b. Qualitative impairments in communication as manifested by at least one of the
following:

1) Delay in, or total lack of, the development of spoken language (not
accompanied by an attempt to compensate through alternative modes of
communication such as gesture or mime);

2) In individuals with adequate speech, marked impairment in the ability to
initiate or sustain a conversation with others;

3) Stereotyped and repetitive use of language or idiosyncratic language;

4) Lack of varied, spontaneous make-believe play or social imitative play
appropriate to developmental level.

c. Restricted repetitive and stereotyped patterns of behavior, interests, and
activities, as manifested by at least one of the following:

1) Encompassing preoccupation with one or more stereotyped and restricted
patterns of interest that is abnormal either in intensity or focus;

2) Apparently inflexible adherence to specific, nonfunctional routines or
rituals;

3) Stereotyped and repetitive motor mannerisms (e.g., hand or finger
flapping or twisting, or complex whole-body movements);

4) Persistent preoccupation with parts of objects.

The student is diagnosed as having autism by a psychiatrist, physician, licensed

ps cPologist or school psychologist.

The student’s condition adversely affects educational performance.

The student needs special education.

The student’s educational performance is not adversely affected primarily because the
studgnt has an emotional/behavioral disorder as defined in this chapter.
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B. Blindness and Low Vision

Definition: Blindne
adversely affects a

and low vision refers to an impairment in vision that, even with correction,
dent’s educational performance. The term includes both partial sight and blindness

and includes students ages three through twenty-one.

Eligibility Criteris

An eligibility co
student with blin

for Blindness and Low Vision

ee will determine that a student is eligible for special education services as a
s and low vision when all of the following criteria are met:

1. Thf student has a documented visual impairment, not primarily perceptual in nature, as
e

de‘
|

pet
3. Th

C. Deafblindness

'mined by an optometrist, ophthalmologist or neurologist:
a. Measured acuity of 20/70 or less in the better eye with correction at distance or
near;

' b, Visual field restriction of twenty degrees or less in the better eye;
' lc. A deteriorating eye condition which will result in loss of visual efficiency (e.g.,

glaucoma, retinitis pigmentosa, or macular degeneration); or

- |d. A visual loss caused by a disturbance of the posterior visual pathway and/or

cortex.

brmance.
student needs special education.

2. ThlEstudent’s physical eye condition, even with correction, adversely affects educational

causes such severe communication and other developmental and educational needs that they cannot be

Definition: Deafbl [lﬁness means concomitant hearing and visual impairments, the combination of which

accommodated in spgcial education programs designed solely for students with deafness or blindness or

students who are h:
twenty-one.

Eligibility Criteria

d of hearing or partially sighted. This category includes students ages three through

or Deafblindness

An eligibility comt&mttee will determine that a student is eligible for special education services as a

student with deafbli

D. Deafness

Definition: Deafn
linguistic informat:
educational perforn

dness when all of the following criteria are met:

estudent exhibits characteristics consistent with the definition.

student is diagnosed by an optometrist or ophthalmologist for vision loss and by an
gist, otolaryngologist, or audiologist for hearing loss.
Wstudent’s condition adversely affects educational performance.

e student needs special education.

s is a hearing impairment that is so severe that the student is impaired in processing
through hearing, with or without amplification, which adversely affects a student’s
ce.
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Eligibility Criteria for Deafness

An eligibility committee will determine that a student is eligible for special education services as a
student who is deaf when all of the following criteria are met:

1. Th (ﬂstudent exhibits characteristics consistent with the definition and relies primarily on
visign to access spoken communication.
2. The|student has been diagnosed by an otologist, otolaryngologist, or audiologist as
hay in a hearing loss.
3. Th Ftudent’s condition adversely affects educational performance.
4. The student needs special education.
E. Developmental Delay

Definition: Developmental delays occur in students, ages three through five, who are functioning at, or
lower than, 75% of/ the normal rate of development in two or more of the following areas:

Cognition;

Physical development including gross motor and/or fine motor skills;
Communication;

Social/emotional/affective development; and/or

Selfihelp skills.

Eligibility Criteria for Developmental Delay

An eligibility co ﬁt:tee will determine that a student is eligible for special education services as a

ental delay when all of the following criteria are met:

The student exhibits characteristics consistent with the definition.
The/|student needs special education.

Special Considerations

Special education and related services for the eligible student with a developmental delay
will|be provided as of the student's third birthday when eligibility is determined prior to
the third birthday.

Each district will participate in transition planning conferences arranged by the
designated lead agency for Part C.

ag pither an IEP or Individual Family Service Plan (IFSP) which meets the requirements
of ((Jhapter 5, Section 2. IEP Development of these regulations has been developed and

for implementation of the IEP or IFSP services for students as of the third birthday,
regardless of which agency provides the services.

If a propriate, a student who turns three years old in the fall may begin Part B services
under the local educational agency at the beginning of the school year preceding the third
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Definition: An emoti

of the following ch
student’s education

1. An]
2. An
teaq
3. In
4. A
5. A
pr
6. Sc

The term does not|i
emotional/behaviora
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h a student reaches age six, he or she no longer meets the eligibility criteria for

reconvene the eligibility committee prior to the student’s 6th birthday to determine

ibility under another exceptionality.

vroral Disorder

onal/behavioral disorder means a condition in which a student exhibits one or more
cteristics over a long period of time and to a marked degree that adversely affects a
performance:

inability to learn that cannot be explained by intellectual, sensory, or health factors;

ability to build or maintain satisfactory interpersonal relationships with peers and
ers;

ropriate types of behavior or feelings under normal circumstances;

eral pervasive mood of unhappiness or depression; or

dency to develop physical symptoms or fears associated with personal or school

clude students who are socially maladjusted unless it is determined they have an
disorder.

Eligibility Criteria for Emotional/Behavioral Disorder

An eligibility com

X

ittee will determine that a student is eligible for special education services as a

student with an em

tional/behavioral disorder when all of the following criteria are met:

student continues to exhibit an emotional/behavioral disorder consistent with the
ition after interventions have been implemented.
dent has been observed exhibiting one or more of the characteristics listed in the

inition of emotional/behavioral disorder and the characteristics have been observed

ocumented:

' |a. For a long period of time; and
' |b. By more than one knowledgeable observer tramed in data gathering; and

c. In more than one setting; and

d. At a level of frequency, duration, and/or intensity that is significantly different
from the student’s peers in the same or similar circumstances.

student’s condition adversely affects educational performance in the area of

emics, peer and/or teacher interaction, and/or participation in class/school activities.

student exhibits behavior(s) that is not primarily the result of physical, sensory or

intellectual deficits.

1. Th
de
2. Th
de
an
3. Th
ac
4, Th
5. The

G. Gifted

dent needs special education.

Definition: Glﬁednlﬁs is exceptional intellectual abilities and potential for achievement that requires

specially designed
instruction.

truction and/or services beyond those normally provided in the general classroom
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Eligibility Criteria for Gifted, Grades One through Eight:

An eligibility comxlllmi!ttee will determine that a student is eligible for special education services as a gifted

student in grades o

ejthrough eight when the following criteria are met:

1. Gengral intellectual ability with a full scale score at the 97th percentile rank or higher on
a comprehensive test of intellectual ability with consideration of 1.0 standard error of
measurement at the 68% confidence interval (see approved test list for the identification
of gifted students in Appendix A);

2. At|lgast one of the four core curriculum areas of academic achievement at the 90th
pe it; ntile rank or higher as measured by an individual standardized achievement test, or
at least one of the four core curriculum areas of classroom performance demonstrating
exceptional functioning as determined during the multidisciplinary evaluation; and

3. The need for specially designed, differentiated instruction and/or services beyond those
nornally provided in the general classroom. Differentiated instruction for gifted students
may {include enrichment of the content emphasizing the development of higher-level
thinKing, including critical thinking, creative thinking, and problem solving skills and/or
acceleration of content while the student remains in the chronologically appropriate
grade. Related services may include, for example, guidance and counseling, independent
study and distance learning. This is not an all-inclusive list.

Special Considerations:

1. Intellectual Ability. If the student’s general intellectual ability score is unduly affected
by performance in one or more composite scores, the evaluator may use, for purposes of
elig iility, an alternate general ability index or an individual composite measure as
perniitted in the test manual or other technical reports. The evaluator must include a
statement in the report indicating which score is the better indicator of the student’s
intellectual abilities and the supporting reasons for this determination.

2. Historically Under-represented Gifted Population. Historically Under-represented Gifted
Popylation are those students whose giftedness may not be apparent due to low

economic status, a disability in accordance with this policy, or a background that is
istically or culturally different. If it is determined that the eligibility criteria and/or
essment instruments discriminate against a student because the student belongs to a
histarically under-represented gifted population, eligibility for gifted services shall be
sed upon criteria that complement the definition and eligibility for gifted as described
is policy. To determine whether a student demonstrates the potential for intellectual

y, the eligibility committee must consider all data gathered by the multidisciplinary
ation team. These data include, but are not limited to, individual achievement,
p achievement, classroom performance, teacher input, inventories, scales, checklists,
t product(s) and parent information. The following lists different procedures that
ligibility committee may use in determining eligibility of a student who belongs to a
rically under-represented population. This is not an exhaustive list.

gro
studg
thl ‘!
histo

a. Using an alternative assessment to identify giftedness in minority students.
b. Using a matrix to get a total picture.
' |c. Using parent, student, and teacher rating scales to give added information.

Eligibility Criteria for Exceptional Gifted, Grades Nine through Twelve

Before the end of the eighth grade year, the IEP Team will:
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1. Conduct a reevaluation determination to review existing evaluation data which includes
the following:
a. Evaluations and information provided by the parents of the student;
b. Current classroom-based assessments and observations; and
| c. Observations by teachers and related service providers; and
2. On the basis of that review, identify what additional data, if any, are needed to determine
thjtla student is eligible for special education services as an exceptional gifted student in
grades nine through twelve using one or more of the following criteria:
a. The eligibility criteria for one or more of the disabilities as defined in this
section; and/or
b. The definition for economically disadvantaged; and/or
¢. The definition for underachievement, which takes into consideration the
student’s ability level, educational performance and achievement levels;
and/or
d. The definition for psychological adjustment disorder as documented by a
comprehensive psychological evaluation.
3. If the student is eligible as exceptional gifted, the district must develop an IEP. If the
S t is not eligible as exceptional gifted, the TEP Team must write a four-year plan that
appropriately addresses the student’s educational needs. The four-year education plan
replaces the Individualized Student Transition Plan (ISTP) and, includes honors,
Advanced Placement (AP) and/or International Baccalaureate (IB) classes that must be
provided for the student in grades 9-12. The implementation and annual review of this
plan| are required of the district. The review team must include the student, parent and
schaol representative.
H. Hard of Hearing
Definition: Hard of hearing is an impairment in hearing, whether permanent or fluctuating, that
adversely affects a gtudent’s educational performance but that is not included under the definition of
deafness.
Eligibility Criteria for Hard of Hearing

An eligibility co

ittee will determine that a student is eligible for special education services as a

student who is hard of hearing when all of the following criteria are met:

student exhibits characteristics consistent with the definition and relies primarily on
hearing to access spoken communication.

e| student has been diagnosed by an otologist, otolaryngologist, or audiologist as
having a hearing loss.

student’s condition adversely affects educational performance.

e student needs special education.
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1. Mental Impai ment

Definition: Mental impairment is defined as significantly subaverage intellectual functioning that exists
concurrently with deficits in adaptive skill areas. These deficits are manifested during the developmental
period and adversely|affect the student’s educational performance.

Eligibility Criteria for Mental Impairment

An eligibility con ittee will determine that a student is eligible for special education services as a
student with a mental impairment when all of the following criteria are met:

1. Gene) al intellectual functioning:

a. | [The student with mild to moderate mental impairments has general intellectual
ctioning ranging from two to three standard deviations below the mean, in

onsideration of 1.0 standard error of measurement as determined by a qualified

‘ i» sychologist, using an individually administered intelligence test; or

b. | The student with moderate to severe mental impairments has general intellectual

i ctioning more than three standard deviations below the mean, in consideration of

i .0 standard error of measurement as determined by a qualified psychologist, using

- an individually administered intelligence test; and

2. The/|student exhibits concurrent deficits in adaptive functioning expected for his or her
age [in at least two of the following areas: communication, self-care, home living,
social/interpersonal skills, use of community resources, self-direction, functional
academic skills, work, leisure, health, or safety; and

3. Theage of onset is eighteen or below; and

4. Thestudent’s condition adversely affects educational performance; and

5. The|student needs special education.

Caution is adv1seds hen assessing students with cultural and language issues to prevent inappropriate
identification of these students as having a cognitive impairment. When determining eligibility, tests
measuring intellectual ability must be used with care; that is, only those tests designed and normed for the
population being tested may be used. Tests measuring intellectual ability that are translated into another
language by the examiner or an interpreter yield invalid test results and must not be used as the basis of
the eligibility dete I ination. Evaluation teams must consider using nonverbal tests of intellectual ability

when the student is| gulturally or linguistically diverse.

J. Orthopedic Impairment

Definition: Orthopeglic impairment means a severe physical limitation that adversely affects a student’s
educational performance. The term includes impairments caused by congenital anomaly (e.g., spina
bifida, congenital | amputation, osteogenesis imperfecta), an impairment caused by disease (e.g.,
poliomyelitis, bond ! berculosis), or an impairment from other causes (e.g., cerebral palsy, amputations,
fractures or burns that cause contracture).

Eligibility Criteria for Orthopedic Impairment

An eligibility committee will determine that a student is eligible for special education services as a
student with an orthdpedic impairment when documentation of all of the following criteria exists:

The student exhibits characteristics consistent with the definition.
The| student has an orthopedic impairment diagnosed and described by a licensed
hydician.

1.
2.

kel
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3. The existence of educational needs as a result of the orthopedic impairment.
4. Th% student’s condition adversely affects educational performance.
5. The student needs special education.

K. Other Health Impairment

Definition: Other

heightened alertnesz

alth impairment means having limited strength, vitality or alertness, including
to environmental stimuli, that results in limited alertness with respect to the

educational enviror

I

include, but are no
disorder (ADHD),

nephritis, rheumati
adversely affects the

Eligibility Criteri

An eligibility co

student with an oth
1. The

2. The

de

3. The

4., Th

5. Th

L. Specific Learni

Definition: Speci
processes involved
the imperfect abili
conditions such
developmental ap

1ent that is due to chronic or acute health problems. These health problems may
limited to, asthma, attention deficit disorder (ADD), attention deficit hyperactivity
céncer, diabetes, epilepsy, a heart condition, hemophilia, lead poisoning, leukemia,
fever, sickle cell anemia, Tourette syndrome and stroke to such a degree that it
student’s educational performance.

for Other Health Impairment

ittee will determine that a student is eligible for special education services as a
1 health impairment when documentation of all of the following criteria exists:

> student exhibits characteristics consistent with the definition;

student has a chronic or acute medical or health condition as diagnosed and
ribed by a licensed physician; and

pxistence of educational needs as a result of the medical or health condition.
Etudent’s condition adversely affects educational performance.

tudent needs special education.

c|learning disability (SLD) means a disorder in one or more of the basic psychological
in understanding or in using language, spoken or written, that may manifest itself in
to listen, think, speak, read, write, spell, or to do mathematical calculation, including
perceptual disabilities, brain injury, minimal brain dysfunction, dyslexia, and
Tga. It is not necessary to identify the specific psychological process as long as the
i

student meets the Eligibility Criteria.
Disorders/Condit])ns Not Included:
Specific learning di

hearing, or motor
cultural, or econom

A student must not
the following:

"Tﬂability does not include learning problems that are primarily the result of visual,
isabilities, mental impairment, emotional/behavioral disorder or environmental,
disadvantage.

ic

be determined to have a specific learning disability if the determinant factor is any of

1. Lack of appropriate instruction in reading, including the essential components of reading
instriction as defined in the No Child Left Behind Act (i.e., phonemic awareness,
phonics, vocabulary, fluency and comprehension);

2. Lac ;a‘of appropriate instruction in math; or

3. Limited English proficiency.
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Eligibility Committee (EC) Membership for SLD Determination:

The determination |
student’s parent(s)

f whether a student manifests a specific learning disability must be made by the
d a team of qualified professionals, which must include:

1. The istudent’s general education teacher; or if the student does not have a general

edlf ation teacher, a general education classroom teacher qualified to teach a student of
his| gr her age; for a student of less than school age, an individual qualified to teach a
student of his or her age; and

2. At least one person qualified to conduct individual diagnostic examinations of the
studgnt, such as a school psychologist, speech-language pathologist, or reading specialist.
Eligibility Options:

Districts shall usef process based on the student’s response to scientific, research-based intervention in
accordance with each school’s specific grade level configuration and the timelines listed below:

Elementary Schools - Reading July 1, 2009
= Elementary Schools - Mathematics July 1,2010
e Middle Schools July 1, 2011
e High Schools July 1,2012

Eligibility Committees using either a student’s response to scientific, research-based intervention decision
process or the severe discrepancy formula while it remains authorized must draw upon information from a
variety of assessment tools and strategies and may not rely on any single procedure for determining
eligibility for special education and related services.

Examples of sourcgs include formative and summative assessments, ongoing progress monitoring,
aptitude and achievement tests, parent input, and teacher recommendations as well as information about
the student’s physical condition, social or cultural background, and adaptive behavior. The EC must also
ensure that information obtained from all of these sources is documented and carefully considered.

ELIGBILITY DETERMINATION: RESPONSE TO INTERVENTION

Definition: R
instruction/interventi
performance to ma

gsponse to Intervention (RTI) is the practice of providing high-quality
on matched to student needs and using learning rate over time and level of
e important educational decisions [NASDSE, 2005]. It is a systematic approach to
supporting the diverse needs of students in both academic and behavioral domains through differentiated
instruction and targgted interventions based on ongoing assessments of student performance. The RTI
process is characterized by procedures aligned with the steps of problem solving and documents a
student’s response; ¢r non-response to general education interventions and academic performance in

erlevel standards.

Components of Tiered Instruction and Intervention

Research based pra
instruction, tiered i
of achievement pr
skill deficits as evi

tices that support the RTI approach include scientifically based curricula and
nstruction models, progress monitoring and formative assessment, systematic analysis
lems by problem solving teams and matching instructional interventions to specific
gnced by formative assessment.

A three-tier model o
student needs. Em

service delivery features increasing intensities of instruction in direct proportion to
edded in each tier are research based instructional practices and interventions
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ﬂ;:nstudent achievement of targeted skills. Ongoing assessment of student mastery of
fundamental, and frequent progress monitoring data are used to identify appropriate

port and intervention.

t has been provided an opportunity to learn with the additional targeted supports
 tiered instructional model should referral and eligibility for special education and
cpnsidered. Characteristics of a three-tier instructional model are described below.

rsal screening of all students to determine levels of proficiency or mastery of grade-
and knowledge. Screenings occur a minimum of three times per school year.
1 are aimed at general education classroom instructional procedures that enhance the
r behavior program. Classrooms are characterized by differentiated instruction, use
based instructional methods and strategies, and ongoing progress monitoring of
. Students who do not achieve mastery on essential or critical grade-level skills, as
ssment results, are identified for additional supports and interventions at Tier 2.

Tier 2 is to provide short-term intervention to support all students who need strategic

instruction to achieve grade-level mastery. Tier 2 is supplemental instruction provided to students who do
not respond sufficiently at Tier 1 to achieve grade-level competency. Tier 2 instruction is in addition to
the core instruction jand is provided to small groups of students (i.e., one teacher to five students) with
similar instructional needs.

Interventions may be developed through a problem-solving approach (i.e., use of functional academic or
behavioral assessments to craft individualized interventions) or a standard treatment protocol (i.e., use of
a specific evidence-based practice/program). Tier 2 instruction begins after students have been identified
as achieving below grade-level benchmarks and have demonstrated a lack of response to Tier 1
interventions.

Students in Tier 2 rgceive small group instruction in addition to the time provided to all students in the
core instructional | Block. Explicit strategies that address specific skill deficits are used. Tier 2
interventions should be implemented for a minimum of two eight to twelve week periods, but could be
longer depending | Enstudent progress toward benchmarks. Student progress toward target skills is

monitored carefully and frequently in Tier 2 to adjust instruction and ensure skill mastery.
Tier 3 ‘
The third tier in the model is designed to provide intensive interventions to students who do not make

sufficient progress
an even smaller gr¢
occurs continualli-L,
Interventions at T

determine the need

«even when provided Tier 2 small group supports. Tier 3 interventions are provided in
yup setting than Tier 2 or, as warranted, individual settings. Progress monitoring
and diagnostic assessments to determine specific skill deficits are administered.
3 are considered long-term and may necessitate a comprehensive evaluation to

r special education and related services.

The Role of the Interventionist

The role of the int
strategies and inter
services across K|

entionist should be filled by educators knowledgeable of scientific research based
entions. Fifteen percent of a district’s IDEA funds can be used for early intervening
ough 12, i.e., IDEA funds can be used to provide early intervention services to
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d as disabled. It would be appropriate, therefore, for a special educator who is not
at maximum standards to fill the role of interventionist for students in the RTI
of students identified for special education services and on the teacher’s caseload
for this teacher; and the number of students who are in the RTI process should not,

in combination wi

Chapter 6 of this pol]

Components of a §

Systematic proble
analyze the nature
key component in

Problem Descrip on

The student’s acade
student and the |
throughs, observati
is described.

Data Collection and

Data are collected
must be collected
performance and/o
designed for indiv{
behavior over time,

o

IEP students, result in responsibilities that exceed the caseload limits specified in
cy.

stematic Problem Solving Process
solving refers to a set of procedures used by an instructional team to examine and

d severity of a student’s academic or behavioral concern. Parent participation is a
process which includes the following components:

mic or behavioral concern is explained in objective, measurable terms. Both the

ng environments are analyzed through data collection (e.g., classroom walk-
s).

The match or mismatch between the learner and his or her learning environment

Problem Analysis
n the academic and/or behavioral concerns noted in the problem description. Data

ehavior in the learning environment. Data collection procedures must be reliable,
ual student assessment and allow for repeated measurement of the same skills or

(}er a period of time and must be representative of the student’s typical academic

Intervention Design and Implementation

Individual student i

terventions are designed by using the data collected over time. Interventions are

1
described in an inter
implementation an

vention plan that includes goals, a progress monitoring plan, persons responsible for
intervention timelines.

measures are repea
Evaluation of Int
Individual interve

student’s initial
intervention provi

Eligibility Standards

refers to a systematic, frequent collection of individual performance data. The
over time and charted for documentation purposes.

ention Results

ons must be analyzed for effectiveness. The instructional team compares the

u:l of performance to performance results achieved as a result of the specific

Using an RTI process the EC must determine SLD based on the following standards for comparison.

Each standard mus
each student.

be discussed at the EC meeting and corresponding documentation must be on file for
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identifying a student with a specific learning disability is whether the student
demic performance compared to same-grade peers in response to general classroom

Basit reading skill;

ling fluency skills;

Reading comprehension;

ﬁiematics calculation; or

Mathematics problem solving.

The performance lqeasure used to verify this standard must be both representative of the student’s
f

curriculum and us

ul for instructional planning. The student’s response to validated instruction and

intervention must be documented.

Documentation:

identified in Standa
The data used to |

monitoring of the s

This standard is m

grade-level peers a

cannot be projecte

intensity and durati

Documentation:

e Pr
ro
o Recs
(e.g.

Standard 3- Excl

The final standard|

underachievement

Res

-

Its of formative assessments administered pre- and post-interventions;
ulative record reviews;
dent class work samples; and

in identifying a student with a specific learning disability is whether the student has
ess to meet age or state-approved grade-level standards in one or more of the areas

1 in response to carefully planned and explicitly delivered intervention instruction.
ctermine if this standard has been met are developed through ongoing progress
dent’s performance during an intervention period.

twhen the student’s learning rate or growth toward target skills is substantially below
, based on progress monitoring data (i.e., charting), a reasonable rate of progress
ven when the student is provided supplemental intervention instruction of reasonable

ess monitoring data collected before, during and after the provision of at least two
ds of Tier 2 supplemental instruction; and

rds indicating specific interventions provided, including frequency and duration
tiered instruction plans).

sion Factors
)y which the EC may determine SLD eligibility is the assurance that the student’s
not primarily the result of any of the following:

1. A visual, hearing, or motor disability;
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2. | impairment;

3. Behavior/emotional disorder;

4. Cultural factors;

5. Enyironmental or economic disadvantage; or

6. Limited English proficiency.

Documentation:

e Formal educational, cognitive and/or medical evaluation reports;
Formative assessments and progress monitoring data; and
Fungtional academic and/or behavioral assessments.

Validating Underachievement
As in determining all other areas of disability, the EC must ensure that the underachievement of a student
a specific learning disability is not due to lack of appropriate instruction in reading,
- iessential components (i.e., phonemic awareness, phonics, vocabulary, fluency,
iften expression or mathematics and the team must consider, as part of the evaluation
3, Section 4, the following factors:

comprehension),
described in Chapt

pravided appropriate instruction in general education settings; and

2. Datarbased documentation of repeated assessments of achievement at reasonable
intervals, reflecting formal assessment of student progress during instruction, which was
pravided to the student’s parents (i.e., benchmark and progress monitoring data).

1. Dajthat demonstrate that prior to or as part of the referral process, the student was
Vv

Observation Requirement

The student suspected of having a specific learning disability must be observed in the learning
environment, including the general classroom setting, to document the student’s academic performance
and behavior in thejareas of difficulty. The EC must decide to:

1. Use |information from an observation in routine classroom instruction and monitoring of
the student’s performance that was done before the student was referred for evaluation; or
2. Have at least one member of the evaluation team conduct an observation of the student’s
academic performance in the general classroom after the student has been referred for an
evalpation and parental consent is obtained.

In the case of a stuciL1 t of less than school age or out of school, a group member must observe the student
in an environment appropriate for a student of that age. The purpose of the observation is to document
how the academic; ¢oncern impacts the student’s academic performance. The observation must also
document the name gnd title of the observer and the site, date and duration of the observation.

Evaluation Components

If using the RTI progess, it is permitted, but not required, that the EC consider a pattern of strengths or
weaknesses, or both, relative to intellectual development if the evaluation group considers that
information relevantito an identification of a specific learning disability. The most useful procedures for
gathering cognitive functioning information must be considered.

Relevant to readin:
phonological codin;

difficulties, the individual evaluation process should explicitly target areas (e.g.,
phonological awareness, verbal memory) related to reading (Vellutino et al., 2004)
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and provide directiop for meaningful classroom reading instruction and intervention. Assessments that
focus on specific features of a student’s reading difficulty rather than global measures of reading (i.e.,
grade level equiv. 1 ncies) are more useful in diagnosing specific skill deficits and strengths and
informing the instrucdtional process. For example, if literacy screening data indicate pervasive difficulties

ic awareness, the formal evaluation battery might include in-depth assessments of

in the area of phone
phonological awarengss, phonological memory and rapid naming strengths and weaknesses.

C

!

For many students s
language related ski
the acquisition of
skills (i.e., articuls
functioning skills (¢

spected of having specific learning disabilities, a careful assessment of speech and
s may be indicated. For students who experience learning problems associated with
ndamental reading skills, the evaluation battery may include speech and language
ion, syntax, semantics and expressive/receptive language) as well as executive
.B., planning, organization, attention to detail, reasoning and problem solving).

requirements.
e A chronology of the student’s educational history (i.e., preschool participation, grade
retertion, special education services, cumulative attendance).
Benchmark and progress monitoring data (e.g., DIBELS graphs).
Spedific documentation of the nature and intensity of general classroom instruction that
inclydes the five essential components of reading (e.g., lesson plans).
¢ Comprehensive documentation of the nature (i.e., group size), frequency and duration of
intervention instruction results (e.g., Tier II intervention plans).
e Additional achievement/performance data (e.g., results of informal classroom
assessments, teacher observations, grades, behavior data).
e Formal evaluation reports.
Written Report Requirements: SLD Team Report
The SLD Team Report must contain a statement of:
1. agther the student has a specific learning disability;
2. The basis for making the determination, including an assurance that the determination has
been made in accordance with required evaluation procedures specified in Chapter 3,
Section 4;
3. The|relevant behavior, if any, noted during the observation of the student and the
ationship of that behavior to the student’s academic functioning; and
4. cducationally relevant medical findings, if any;
5.

ther:
'a. The student does not achieve adequately for the student’s age or to meet state-
approved grade-level standards; and
p. The student does not make sufficient progress to meet age or state-approved
1 grade-level standards; or

5. The student exhibits a pattern of strengths and weaknesses in performance,
| achievement, or both, relative to age, state-approved grade-level standards or
intellectual development.
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6. ThF determination of the group concerning the effects of a visual, hearing, or motor
disability; mental impairment; emotional disturbance; or limited English proficiency on
the student’s achievement level.

Dissenting Opinions:
This report must be dated and evaluation team members must certify in writing whether the report reflects
each team member’s conclusions. If the report does not reflect an individual team member’s conclusions,

that team member must submit a separate statement presenting the member’s conclusions.

ticipated in an RTI process, the district must document that the student’s parents were

|parents’ right to request an evaluation at any time throughout the RTI process.
RMINATION: SEVERE DISCREPANCY MODEL

Districts may use| the severe discrepancy model until the timelines listed below become effective

. Elemen chools - Reading June 30, 2009
. Elemen chools - Mathematics June 30, 2010
. Middle Schdaols June 30,2011
. High Schools June 30, 2012

eral intellectual functioning at or above one standard deviation below the mean, in
ideration of 1.0 standard error of measurement; and

follgwing areas:

-Oral expression;

. Listening comprehension;
Written expression;

. Basic reading skill;

Reading fluency skills;
Reading comprehension;
Mathematics calculation; or
Mathematics problem solving.

P o o o

The discrepancy i ‘metermined by a comparison of age-based standard scores of ability and achievement.
A regression formulj is used to determine the severity of the discrepancy.

A severe discrepancy is defined as a minimum of 1.75 standard deviations difference, taking regression
and 1.0 standard error measurement into account. A method utilizing the standard error of the difference
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scores shall be used Enly if the technical data (i.e., test correlations) necessary to account for the effect of
Vi

regression are not aj
The EC may dete
primarily the result|
1. Avi
2. M
3. E
4. Cu
5. Emy
6. Lin
Validating Undell'jl

As in determining |
student suspected @
reading, including

ilable.

e SLD eligibility only with the assurance that the student’s underachievement is not
any of the following:

ual, hearing or motor disability;
| impairment;

otional/behavioral disorder;

aral factors;
onmental or economic disadvantage; or
ted English proficiency.

ievement
1 other areas of disability, the EC must ensure that the underachievement of the

having a specific learning disability is not due to lack of appropriate instruction in
five essential components (i.e., phonemic awareness, phonics, vocabulary, fluency,

comprehension), n expression or mathematics and the team must consider, as part of the evaluation
described in Chapter|3, Section 4, the following factors:
1. Data that demonstrate that prior to or as part of the referral process, the student was
provided appropriate instruction in general education settings; and
2. Datarbased documentation of repeated assessments of achievement at reasonable
intervals, reflecting formal assessment of student progress during instruction, which was
provided to the student’s parents (i.e., benchmark and progress monitoring data).

Observation Requirement

18

The student susp
environment, includ
and behavior in the|a

ed of having a specific learning disability must be observed in the learning
ng the general classroom setting, to document the student’s academic performance

emic performance in the general classroom after the student has been referred for an

evalpation and parental consent is obtained.

1. Us
the s
2. Ha
acad
The purpose of the|

performance. The ¢
member must obser
‘Written Report Re

The SLD Team Rep

!

abservation is to document how the academic concern impacts the student’s academic

hservation must also document the name and title of the observer and the site, date

and duration of the| ml

bservation. In the case of a student of less than school age or out of school, a group
e the student in an environment appropriate for a student of that age.

uirements: SLD Team Report

rt must contain a statement of:

er the student has a specific learning disability;

basis for making the determination, including an assurance that the determination has
made in accordance with required evaluation procedures specified in Chapter 3,

on 4;
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=

relevant behavior, if any, noted during the observation of the student and the

relationship of that behavior to the student’s academic functioning;

> educationally relevant medical findings, if any;

ether:

o The student does not achieve adequately for the student’s age or to meet state-
approved grade-level standards; and

e The student does not make sufficient progress to meet age or state-approved
grade-level standards; or

e The student exhibits a pattern of strengths and weaknesses in performance,
achievement, or both, relative to age, state-approved grade-level standards or
intellectual development.

6. Tht determination of the group concerning the effects of a visual, hearing, or motor

ility; mental impairment; emotional disturbance; or limited English proficiency on
'student’s achievement level. ‘

=

=3
]

Dissenting Opinions

The written report
reflects each team |
conclusions, that tes

|ust be dated and evaluation team members must certify in writing whether the report
nember’s conclusions. If the report does not reflect an individual team member’s
n member must submit a separate statement presenting the member’s conclusions.

M. Speech/Language Impairment

edch/language impairment means a speech/language impairment such as stuttering,
, a language impairment or a voice impairment that adversely affects a student’s
mance. See Appendix B for Documentation of Adverse Effects on Educational
ents with Speech/language Disorders.

Language Impai
comprehension ang
impairment may involve any one or a combination of the following:
rm (morphological and syntactic systems);

ent (semantic systems); and/or

n¢tion (pragmatic systems).

ia for Language Impairment

An eligibility committee will determine that a student is eligible for special education and/or related
services as a studentjwho has a language impairment when all of the following criteria are met:

1. Twa or more procedures, at least one of which yields a standard score, are used to assess
receptive language and/or expressive language.

2. Language - A student with a language impairment exhibits:

a. Language abilities significantly below expected language performance for the
students' chronological age and cognitive stage of development; and

b. A language quotient (LQ) of at least 1.5 standard deviations (SD) below the
mean; or

c. A severe deficit in receptive, expressive or pragmatic language which prevents
functional communication in school and/or social situations as measured by
formal and/or informal diagnostic procedures.
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3. The student’s disability adversely affects educational performance. See Appendix B for
Do lrmentation of Adverse Effects on Educational Performance for Students with
Speach/Language Disorders.
4. Th dent needs special education. (Speech/language therapy can be special education
or a related service.)
Speech Impairment: Speech Impairments include articulation/phonology disorders, voice disorders, or
fluency disorders. The following eligibility criteria and minimum assessment procedures have been
established for all three types of speech impairments.

Definition for Articulation/Phonology Disorder:

An eligibility co

=

ﬁ;lation disorders are incorrect productions of speech sounds including omissions,
ions, substitutions, and/or additions that may:

1) Interfere with communication;

2) Draw unfavorable attention to the speaker;

3) Adversely affect the speaker or listener; or

4) Are inappropriate to the age of the speaker.

Phonology disorders are errors involving phonemes, sound patterns and the rules
governing their combinations that may:

1) Interfere with communication;

2) Draw unfavorable attention to the speaker;

3) Adversely affect the speaker or listener; or

4) Are inappropriate to the age of the speaker.

dis

ittee will determine that a student is eligible for special education and related services

Eligibility Crite::l]for Articulation/Phonology Disorder

as a student who
criteria are met:

Fluency Disorder
frequent and/or ab

as an articulation/phonology disorder (speech impairment) when all of the following

Aill two procedures are used to assess the student, one of which is a standardized
ure.

ication of developmental norms from diagnostic tests verifies that speech sounds
not develop without intervention.

I«student’s disability adversely affects educational performance.

student needs special education. (Speech/language therapy can be special education
related service.)

or

A fluency disorder consists of stoppages in the flow of speech that are abnormally
rmally long. The stoppages usually take the form of repetitions of sounds, syllables,

itions, prolongations, blockages of airflow and/or voicing interferes with effective
unication.

A fluency disorder does not exist when developmental dysfluencies are part of normal

speech development and do not interfere with educational or developmental performance.

Eligibility Criteria for Fluency Disorder: An eligibility committee will determine that an individual is
eligible for special gducation and/or related services as a student who has a fluency disorder (speech

impairment) when

of the following criteria are met:
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dent has a fluency rating of moderate or severe on the Fluency Communication
ing Scale for students age three through twenty-one years. See Appendix C for
cy Communication Rating Scale.

tudent’s disability adversely affects educational performance.

tudent needs special education. (Speech/language therapy can be special education

)
SHE
a0 §

Voice Disorder:
intensity, or reson

Voice disorders are the absence or abnormal production of voice quality,. pitch,
. Voice disorders may be the result of a functional or an organic condition.

e Interfere with communication;

e Draw unfavorable attention to the speaker;

o Adyersely affect the speaker or listener; or

e Are inappropriate to the age and gender of the speaker.

not exist when the vocal characteristics of quality, pitch, intensity, or resonance:

e Are the result of temporary physical factors such as allergies, colds, or abnormal tonsils
or adenoids;

e  Are the result of regional dialectic or cultural differences or economic disadvantage; or

e Donot interfere with educational or developmental performance.

for Voice Disorder: An eligibility committee will determine that a student is eligible
for special education| and/or related services as a student who has a voice disorder (speech impairment)

1. Th dent has a voice production rating of moderate or severe on the Voice Rating
Sc ‘lﬁ“}lor students ages three through twenty-one years. See Appendix D for Voice
Rating Scale.

2. The |existence or absence of a structural or functional pathology is verified by an
oto gologist.

3. Th ZE;yu?lent’s disability adversely affects educational performance.

4. The [student needs special education. (Speech/language therapy can be special education

1 related service.)
Special Consideratipns:

1. Lac:kl of discrepancy between cognitive level (i.e., mental age) and communication
performance (i.e., language age) shall not be the sole factor to determine a severely
speeth and language disordered student's eligibility for services. Other factors that must
be cpnsidered are informal evaluation results, physical ability, educational and therapy
hi .

2. A student’s eligibility for speech and language services cannot be determined on the basis

of having a primary language other than English or a language difference. Appropriate

evaluation must verify the presence of an impairment in the primary and/or all languages

verbal communication is not an effective means of communication for the student,
. student must be evaluated to determine the need for an alternative means of
unication, such as an augmentative communication device.
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N. Traumatic Brain|Injury

Definition: Traum

atic brain injury means an acquired injury to the brain caused by an external physical
otal or partial functional disability or psychosocial impairment, or both, that adversely
affects a student’s ed catlonal performance. Traumatic bram mjury applies to open or closed head i mjunes

abstract thinking,
behavior, physical
or degenerative bra

dgment, problem solving, sensory, perceptual and motor abilities, psychosoclal
ctions, information processing, and speech. The term does not apply to congenital
injuries or to brain injuries induced by birth trauma.

(

Eligibility Criteria for Traumatic Brain Injury

ittee will determine that a student is eligible for special education services as a
student who has a traumatic brain injury when all of the following criteria are met:

s student has an acquired injury to the brain caused by an external physical force
diagnosed by a licensed physician.

¢ student’s condition adversely affects educational performance.
> student needs special education.
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Chapter S
INDIVIDUALIZED EDUCATION PROGRAMS

Special education is|defined as specially designed instruction, at no cost to the parent, based on peer-
reviewed research tq the extent practicable, to meet the unique needs of a student with a disability or
giftedness including fnstruction in the classroom, the home, hospitals, institutions and other settings. The
definition of special leducation also includes instruction in physical education, speech/language therapy,
transition services, ﬁravel training, assistive technology services and vocational education. Specially
designed instruction means adapting the content, methodology or delivery of instruction to:

[7]

1. Adess the unique needs of the student that result from his or her disability or
dness; and

The IEP is a product of collaboration between a parent or adult student and educators who, through full
and equal participal i n, identify the unique needs of a student with a disability or giftedness and plan the
special education 4 d related services to meet those needs. It sets forth in writing a commitment of
resources necessary to enable the student to receive needed special education and related services. In
addition, the IEP is|a management tool that is used to ensure that each eligible student is provided special
education and related services appropriate to the student’s special learning needs. It serves as an
evaluation device for use in determining the extent of the student’s progress toward meeting the projected
outcomes. The IEP|is a compliance/monitoring document that may be used by authorized monitoring

governmental level to determine whether an eligible student is actually receiving the

personnel from eac
free appropriate public education agreed to by the parents and the school.

()

Section 1. IEP Initiation

A. Purpose of Meeting

The primary purpose of an IEP Team meeting is to design an IEP that will meet the unique needs of an
eligible student. The [EP Team plans the special education and related services designed to provide access
to and progress in the general curriculum. The parent or adult student, district personnel and other IEP
Team members shauld come prepared to participate in an open discussion regarding the student’s
individual needs and/how those needs affect the student’s mastery of the content standards and objectives.
Placement decisig;L ust be considered after the special education services are determined.

Informal or unsche
methodology, lesso
no decisions are

duled conversations involving district personnel on various issues (e.g., teaching
plans or coordination of service provisions) are not considered a meeting as long as
ade regarding issues addressed on the student’s IEP. A meeting does not include
ities that district personnel engage in to develop a proposal or a response to a parent or
sal that will be discussed at a later meeting.

(1)

The IEP meeting sérves as a communication vehicle between the parent or adult student and district
personnel that enables them, as equal participants, to make joint, informed decisions regarding the
student’s special ¢ducation services. All members of the IEP Team are expected to work toward
consensus regarding|the content of the student’s IEP to ensure that he or she receives FAPE. Consensus
means that all members are in general agreement regarding the IEP content.
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If the parent or a(ii ft student and other IEP Team members cannot reach consensus regarding an IEP

decision, then the
the decision to the
IEP. The parent or

trict representative on the IEP Team must make the decision and provide PWN of

| parent/adult student at the conclusion of the meeting and prior to implementing the

dult student may exercise their right to mediation or a due process hearing regarding

the decision (Refer|

West Virginia staty

to Chapter 11).

ite requires that any teacher who disagrees with the IEP Team’s decision file a written

explanation outlinihg his/her disagreement or recommendations (West Virginia Code Section §18-20-1¢

)

C. Scheduling IEP Meetings

de

ast be convened:

' develop an IEP within thirty days of eligibility determination and prior to the

iation of services.

' review the IEP periodically, but no longer than 365 days from the date of

¢lopment of the current IEP. An IEP must be in effect at the beginning of each school

in ten days of any disciplinary removal resulting in a change of placement, the IEP
must conduct a manifestation determination and if appropriate, complete a

pquired members of the IEP Team:

ent(s) - This term means a natural, adoptive, or foster parent of a child; a guardian
not the State if the child is a ward of the State); an individual acting in the place of a
ral or adoptive parent (including a grandparent, stepparent, or other relative) with
the child lives; or an individual assigned to be a surrogate parent.

less than one general education teacher of the student, if the student is or may be
[cipating in general education environment (including universal pre-K programs,

¢loping the IEP of a student who is, or may be, participating in the general education

ronment. For preschool — age students, the general education teacher may be the

meets state and/or national licensing standards. State Code requires the receiving
eferring teachers participate in the development of the student’s IEP (West Virginia

e §18-20-1c (2)). Participation may be through attendance at the IEP meeting or by

¢ provision of a classroom teacher report to the IEP Team.

less than one special education teacher of the student or, when appropriate,
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individual will be the student’s special education teacher or provider who has primary
respansibility for implementing the student’s IEP.

A representative of the district who is qualified to provide or supervise the provision of
special education, knowledgeable about the general education curriculum and
rledgeable about the availability of resources of the district and has the authority to
3 te resources (one of the other members may be so designated if he/she meets these

rements). Examples include the county administrator of special education (CASE),
incipal, assistant principal or professional special education personnel. For speech only
Team members, the speech/language pathologist may serve as the district

Anjindividual who can interpret the instructional implications of evaluation results
(whqg may be one of the other members). Examples include special education specialist,
iplogist, special educator, speech/language pathologist, related service provider or
ool psychologist.

At [parent or district discretion, others with knowledge or special expertise regarding
the| ¢hild, including related services personnel as appropriate. The determination of
ha ‘iﬂg knowledge and expertise regarding the student will be made by the parent or adult

nt or district personnel who invited the individual to be a member of the IEP Team.

student when appropriate, but required when the purpose of the meeting is
consjderation of the postsecondary goals and transition services needed for reaching

/ iparticipating agency that is likely to be responsible for providing or paying for
igition services. If a representative does not attend, steps must be taken to obtain
parlti ipation from the agency in transition planning.

ﬁ 1 child previously served under West Virginia Birth to Three, at the request of the
parent, invite the Part C service coordinator or other representatives of the Part C
sys {m to assist with the smooth transition of services.

For a student being considered for or currently in a private school placement made by the
IEP [Team, ensure participation of a representative of the private school or facility
through attendance at the meeting, or other methods such as conference telephone calls.

The role(s) filled by gach IEP Team member will be designated on the IEP form.

A member of the Team is not required to attend an IEP meeting, in whole or in part, if the parent of a
student with a disalfility and the district agree, in writing, that the attendance of the member is not
necessary because [the member’s area of the curriculum or related services is not being modified or
discussed in the meeting.

Members of the IEP|Team may be excused from an IEP meeting, in whole or in part, when the meeting
involves a modification to or discussion of the member’s area of the curriculum or related services, if:

The parent or adult student and district consent to this in writing.
The| member submits, in writing to the parent and the IEP Team, input into the
development of the IEP prior to the meeting.

School personnel must contact the parent to discuss excusal(s), obtain parent consent, and provide IEP
Team Member In-Ljeu-of Attendance Reports forms to the identified team member(s). Excused team
members must submit the In-Lieu of Attendance Report form to parents and the IEP Team chair between
receipt of parent consent for the excusal and the IEP Team meeting.
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E. The General Educator’s Role in IEP Development

If a student is or may be participating in the general education curriculum or environment, at least one of
the student’s general| education teachers who is, or may be, responsible for implementing any portion of

the IEP must partic

ate in developing the IEP.

The general education teacher’s role in the development, review and revision of the IEP includes:
e Dischssion of the student’s involvement and progress in the general education

curriculum;
e Determination of appropriate positive behavioral interventions and strategies for the
student; and
e Determination of supplementary aids and services, program modifications and supports
for|school personnel.
F. Invitation to IEP| Team Meetings

To the extent poss
including meetings

The district must:

ble, the district should encourage the consolidation of all JEP Team meetings,
at may involve eligibility, reevaluation and IEP development.

1. Schedule and notify the parent of the meeting at a place and time mutually agreed on by

arent or adult student and the district.
steps to ensure one or both parents attend or have the opportunity to participate.
ess than eight days prior to the meeting unless waived by the parent, provide the

the
2. Tak
3. No
pary
Mee
4. Beg

t/ adult student written notice of the meeting using the Notice of EC/IEP Team

ting form, which includes:

a. The purpose, time and location of the meeting;

b. Who will attend the meeting; and

c. Information regarding the parent’s or adult student’s right to bring other
people who have knowledge or special expertise regarding the student to the
meeting. For students who were participating in Part C services, this would
include their right to invite the Part C coordinator or representative to attend
the first IEP meeting.

nning not later than the first IEP to be in effect when the student turns sixteen, or

younger if determined appropriate by the IEP Team, the notice also must:

a. Indicate that the purpose of the meeting will be consideration of the post-
secondary goals and transition services for the student;

b. Indicate that the district will invite the student; and

c. Identify any other agency that will be invited to send a representative with
the consent of the parent/adult student.

5. Invite the student, if appropriate or required, to attend and participate in his or her IEP

Tea
not

6. Tal

- prog
or| 4

m meeting. If a purpose of the meeting is to consider transition, and the student does
attend, the district must take other steps to ensure that the student’s preferences and
rests are considered.

= whatever action is necessary to ensure that a parent or adult student understands the
eedings at an IEP Team meeting, including arranging for an interpreter for a parent
dult student who has a hearing impairment or whose native language is other than

En

lish.

7. Dodument its attempts to arrange a mutually agreed upon time and place for the meeting.
Dodumentation could include records of telephone calls or conversations, copies of

co
de

espondence sent to the parent or adult student and any responses received, and
iled records of any visits made to the parent or adult student.
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8. gither parent can attend, provide alternatives to physical meetings such as video and
telephone conferencing in the place of physical IEP meetings if the parent or adult
student and district agree.

9. If the parent refuses to attend or the district cannot convince the parent to attend, conduct
the IEP Team meeting and provide prior written notice of the decisions made.

Section 2. IEP Development
The WVDE provides IEP and special education process forms/templates to ensure that all IEPs are
developed in compliance with federal and state regulations. Therefore, districts are required to use the
WVDE IEP process forms/templates and provide all required information in the development of a

student’s IEP. The

A. Student Informs

[EP requirements are listed below.

tion

All IEPs must include the required demographic components.

B. Documentatio

The district must e
Signatures and pos:

Team member si
the IEP, but only i

C. Considerations

In developing each|

1. S
2. C
3. Re
4,

ahr

| of Attendance

ure the attendance and participation of the IEP Team members at the IEP meeting.
ons of team members document attendance.

s including parent or adult student do not reflect agreement or disagreement with
icate attendance.

dent’s IEP, the IEP Team must consider:

engths of the student;

erns of the parents for enhancing the education of their child;
ilts of the initial evaluation or most recent evaluation of the student; and

Academic, developmental and functional needs of the student;

The IEP Team must consider the following special factors as applicable and document its consideration in

the IEP:

For students with giftedness, the IEP Team will consider if acceleration is a focus of gifted

service, and|if so, its effect on high school graduation;

2. Consider whether the child needs assistive technology devices and services, the type of device
and provisi for home use, if any;

3. Ifthe student’s behavior impedes his or her learning or that of others, the IEP Team will consider
the use of| positive behavioral interventions and supports, and other strategies, to address that
behavior;

4. If the student has limited English proficiency, the IEP Team will consider the language needs of
the student as those needs relate to the IEP;

5. Ifthe student has blindness or low vision, the IEP Team will provide for instruction in braille and
the use of braille unless the IEP Team determines that braille is not appropriate for the student.
This determination can only be made after an evaluation of the student’s reading and writing
skills, needs| and appropriate reading and writing media (including an evaluation of the student’s
future needs| for instruction in braille or the use of braille);

6. Consider the communication needs of the student; and

7. Inthe case f the student who is deaf or hard-of-hearing, the IEP Team will consider the language
and communication needs of the student, opportunities for direct communications with peers and
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personnel in the student’s language and communication mode, the student’s

academic level and his or her full range of needs including opportunities for direct instruction in
the student’s| language and communication mode.

D. Present Levels (

Although the conts
are different for eac

der
E. Goals and/or O
Measurable acaden

levels of academic|
to:

2. Enal
C
g

3. Inc
pe

For students taking
academic achieven

2 cipate in the West Virginia Alternate Performance Task Assessment (APTA);
|

' Academic Achievement and Functional Performance

ign considered in Part C., the IEP Team identifies and develops statements of present
ic achievement and functional performance and measurable annual goals that enable

ck the effectiveness of services and to accurately report progress toward goals.
t levels of academic achievement and functional performance must document:

a school-age student’s disability or giftedness affects his or her involvement and
ess in the general education curriculum, i.e., the same curriculum used by students
out disabilities [West Virginia Content Standards and Objectives (CSOs)]; or

a preschool student’s disability affects his or her involvement and progress in the

st Virginia Early Learning Standards Framework and how the disability affects the
dent’s participation in appropriate activities.

t of present levels of academic achievement and functional performance statements
student, each statement must:

age;

‘blish a basis for the other components of the IEP, including annual goals, and, if

icable, benchmarks/objectives and special education services for students who

ide a starting point for goal development; and
culate the gaps between the student’s grade level expectations (CSOs) and his or her
onstrated performance.

Lecﬁvw/Benchmarks

Jc and functional annual goals must be related to the needs described in the present

chievement and performance statements. Specifically, annual goals must be written

lnde a measurable statement that describes what a student is reasonably expected to
aomplish from the special education program within the time period covered by the
P, generally one year.

ple the student to be involved in and make progress in the general education
culum and to meet other educational needs that result from the disability or

tedness.

de the timeframe, condition, behavior and the evaluation procedure with
brmance criteria.

the West Virginia Alternate Performance Task Assessment (APTA) on alternate
1ent standards, each goal must have at least two benchmarks/objectives.

Benchmarks/objecti
annual goal and by

The IEP Team has
for IEP services.

tl

es must include a statement of how far the student is expected to progress toward the

what date.

1e discretion to use benchmarks/objectives as described above for any student eligible
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ining the need for extended school year services, for each student with a disability,
the ITEP Team must identify at least one critical skill area that is needed for the student to maintain levels
of performance. A ¢gritical skill is denoted by marking an annual goal or short term objective with an
asterisk.

The IEP must include a statement describing how the student’s progress toward IEP goals will be
measured and when the parent or adult student will be informed of the student’s progress toward meeting
the annual goals (such as through the use of quarterly or other periodic reports, concurrent with the
issuance of report cards).

F. Transition Services

Secondary transition services are defined as a coordinated set of activities for a student with an
exceptionality that 2 e designed within a results-oriented process focused on improving the academic and
functional achievement of the student to facilitate movement from school to post-school activities,
including post-seco |dary education, vocational education, integrated employment (including supported
i uing and adult education, adult services, independent living or community
activities include instruction, community experiences, development of employment and
ult-living objectives and, if appropriate, acquisition of daily living skills and a
al vocational evaluation. These activities are based on the individual student’s needs,
e student’s preferences and interests.

t IEP to be in effect when a student is sixteen years old (or sooner at the discretion
¢ IEP must include:

opriate, measurable postsecondary goals related to independent living skills, if
opriate measurable postsecondary goals based upon age-appropriate transition
assessment related to training, education and employment; and

sition services (including courses of study) needed to assist the student in reaching
tsecondary goals identified on the IEP.

The goals and transition services must be updated on the IEP annually.

Not later than the student’s 17th birthday, the IEP must include a statement that the student has been
informed whether orf not special education rights will transfer to the student on his or her 18th birthday.
Special education rights will transfer from the parent to the student when the student turns eighteen years
old unless the parent has obtained legal guardianship.

G. Statement of Special Education and Related Services

Each student’s IE
services, based o
supports for school

must describe the special education and related services, supplementary aids and
peer-reviewed research to the extent practicable, and program modifications or
rsonnel that will be provided to or on behalf of the student to enable the student to:

ance appropriately toward attaining the annual goals;

Be involved in and make progress in the general education curriculum;
Have an equitable opportunity to participate in extracurricular and other nonacademic
activities; and

 dducated and participate with other students with and without disabilities.
The description of s¢rvices in the IEP must identify:

1. Supplementary aids and services and program modifications and supports for school personnel.
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aids and services means aids, services, and other supports that are provided in
tion classes or other education-related settings to enable students in need of special
ices to be educated with students without exceptionalities to the maximum extent
accordance with LRE requirements. These services must be considered prior to
dent from the general education classroom.

ation of which supplementary aids and services are appropriate for a particular

student must be made on an individual basis. Supplementary aids and services are any

material/c
without ex

Supplementa;

interventior
services and

cular/human resource or assistance, beyond what is normally afforded students

aids may include, but are not limited to, large print books, positive behavioral
assistive technology devices, auditory trainers, curriculum accommodations,
other supports that are provided in general education classes or other education

céptionalities, provided to support a student with an exceptionality’s placement.
Sry

related setti

gs to enable students in need of special education services to be educated with

students wiﬁ:l
may include,

Modificatio

10ut exceptionalities to the maximum extent appropriate. Supplementary services
but are not limited to direct instruction, peer tutoring, interpreting and note taking.

are changes in educational expectations for the student. These include actual

i
i ﬂihe general education curriculum and instruction or the use of an alternative or

curriculum. Examples include mastery of essential concepts, acceleration, different

ions and material at a different reading level.

ology, specific mstructlonal strategies or the use of technology, other professmnal
activities such as mentoring or coaching; and assistance in planning lessons using
instruction.

Special Education Services

Special ed

student. Sp
annual goals
and other

specially d
Special edu
or interventi
classroom ¢
are service:

directly bei

or monitori

Related Se

i

ion services include specially designed instruction to meet the unique needs of the
cial education services are those necessary to enable the student to achieve the
make progress in the general education curriculum and participate in extracurricular

n-academic activities. Special education services document the goal area requiring
aned instruction, e.g., Reading/Language Arts, Math, Behavior or Fine Motor Skills.
ation services are either direct or indirect. Direct services are instruction, therapies

ns provided one-on-one or in groups to an eligible student in the general education
in a special education school environment, home or community. Indirect services
provided by a special education teacher or provider to the student’s teacher(s) to
fit the student. Examples of indirect instruction are designing instructional materials
behavior management plans.

ices

The term “related services” refers to transportation and such developmental, corrective and other
supportive services required to assist an eligible student to benefit from special education as
described in the IEP. These services include, but are not limited to:

e A j sistive technology

e Audiology

e Speech therapy

. Laﬂgguage therapy

e Interpreting services
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ychological services
hysical therapy

herapeutic recreation
unseling services
arly identification and assessment of students’ exceptionalities

ientation and mobility services

edical services for diagnostic or evaluative purposes

hool nurse services

heial work services in school

pports for school staff

arent counseling and training. Parent counseling and training includes helping a
arent:

nderstand child development and the special needs of his or her child; and

cquire skills to support the implementation of his or her child’s IEP.

of related services is not exhaustive and may include other developmental, corrective,

supportive services or transition services. EXCEPTION: The term does not include a medical
device that iis surgically implanted, the optimization of that device’s functioning (e.g., mapping),

mainten

ce of that device or the replacement of such device.

Although services may be of benefit to a student with an exceptionality, all of the services listed

b.
Location, Exten

For each service

not be required for each individual student. Related services are the responsibility of
only if the IEP Team determines they are required to assist the student to benefit from
sation. Further, the student is not entitled to related services if:

e or she does not need special education, or
The parent or adult student does not consent to special education services.

requency and Duration

identified, the IEP must:

State the projected starting date and expected duration of the services and modifications.

1.

Liist the anticipated extent/frequency. A specific quantitative amount of time (e.g.,
Tinu’ces per week or month) or a specific description of the instructional/environmental
circumstances (e.g., accelerated learning or pre-teaching provided prior to the
introduction of new content) is required. Specifying a range is only acceptable if the

P Team determines that it is necessary to meet the unique needs of the student. A
range may not be used because of personnel shortages or uncertainty regarding the

ailability of staff or services.

tate the location where services and modifications will be provided. For
supplementary aids, services or modifications, state the specific location, i.e., math
dlassroom or community. For special education and related services, indicate the

location as special education environment (SEE) or general education environment
GEE).
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1 Year (ESY) Services

Determination of Services

For students with d

ESY services.

services in exces
current IEP. Th
documentation th

1.
2.
3

4.

The lack of clear

Team determines {
Documentation o

The type and leng
Team. ESY servi

developed for the

and physical locat

Services

ESY services maj

type, amount or di

annually inform p)

tsabilities, the IEP Team shall annually determine and document a student’s need for
tudents entitled to ESY services are those who require special education and related
of the regular school year to maintain identified critical skills as described in the
[EP Team in making its determination of a student’s need for ESY must review

t the student exhibits, or may exhibit:

2

gnificant regression during an interruption in educational programming;
limited ability to recoup, or relearn skills once programming has resumed;
Regression/recoupment problem(s) that interfere with the maintenance of identified
critical skills as described in the current IEP; and

ther factors that interfere with the maintenance of identified critical skills as described
in the current IEP, such as predictive data; degree of progress; emerging skills and
breakthrough opportunities; interfering behaviors; nature and/or severity of the
sability; and special circumstances.

vidence of such factors may not be used to deny a student ESY services, if the IEP
e need for such services and includes ESY in the IEP.

i
th
f Services

ith of the services the student requires is determined on an individual basis by the IEP
ces shall consist of activities developed to maintain critical skills identified on the IEP
apademic year. The IEP Team must document the duration, number of hours per week

idn of the special education and related services to be delivered.

Jnot be limited to a particular category of disability or be unilaterally limited in the
2leation of those services and must be provided at no cost to the parent. The district shall
ents of students with disabilities of the availability of ESY services and of procedures

4

and criteria for de
I. Statewide and

Students with dis3

mining a student’s need for ESY services, and of their right to refuse ESY services.

District-wide Achievement Testing

\hilities participate at the grade level at which they are enrolled in all components of the

West Virginia Measures of Academic Progress under standard conditions or with accommodations unless

they meet the crit
allow a variety ¢
within Standard (
West Virginia G
Modifications are
measured by the
assessments.

Role of the Indiv

The IEP Team d

Progress, includi

efiia for participation in the WV APTA. WESTEST2 and APTA have been designed to
fl test administration options in presentation, response, setting or timing/scheduling
“qnditions for All Students. The allowable testing accommodations are defined in the
widelines for Participation in State Assessments and the test administration manuals.
thanges in the administration of an assessment that change what is intended to be
ssessment or the meaning of the resulting scores and are not allowed for state

idualized Education Program (IEP) Team

efermines how the student participates in the West Virginia Measures of Academic
whether the student takes the WESTEST?2 or meets the criteria for participation in the
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testing conditions a:
Special Education

The parent, and th
assessment participat
the student.
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per the student needs allowable accommodations to be assessed appropriately. The
accommodations, as appropriate, are documented in the student’s IEP and WVEIS

tkdent Information Record.

student if appropriate, must be involved in and informed of decisions regarding
ion. The implications of the decisions must be carefully explained to the parent and

how the student will participate in all the applicable assessments:

dard conditions for all students; or

app
Stuy

reg

When the student p,
the West Virginia
other than WESTE

Accommodations fo

accommodations - specific and acceptable accommodations as defined in the West
nia Guidelines for Participation in State Assessments, if needed for appropriate
sment of the student, must be listed in the IEP and the test/subtest to which each

lies; or
dent meets criteria for WV APTA and why the student cannot participate in the
ular assessment.

icipates in WESTEST?2, the student also will participate in the other coniponents of
casures of Academic Progress. If different accommodations are needed for tests

ST2 or APTA, they must be specified on the IEP and be acceptable accommodations.

WESTEST?2 and APTA indicated in the IEP must be provided and documented

during test administr:

J. Least Restrictive

Least Restrictive

An eligible student|n
to the maximum ¢
the nature or severi
general education §
services. This requir
receive IEP service

In determining an @
environment with su
environment with an
the continuum of
considered. An eligi
solely because of n

The IEP must explai
classroom, the ge

tion to verify appropriate assessment accommodations were implemented.

Environment Considerations and Placement Decisions

nvironment (LRE)

wust be educated with general education students in the general education classroom

tent appropriate. Removal from the general education environment occurs only when

of the exceptionality is such that education in general classes and other settings with
dents cannot be achieved satisfactorily even with the use of supplementary aids and
sment is known as the LRE. An appropriate LRE is one that enables the student to
and make reasonable gains toward goals identified in an IEP.

ypropriate placement in the LRE, the IEP Team begins with the general education
pplementary aids and services. If the student’s IEP cannot be implemented in that
expectation of reasonable progress on and achievement of IEP goals, a placement on

le student is not to be removed from age-appropriate general education classrooms
ded accommodations and modifications to the general education curriculum.

IEcement options providing less education with students without disabilities may be

the extent, if any, to which the student will not participate in the general education
ral education curriculum, or extracurricular or other nonacademic activities and

indicate the percent:

Participation in No
supplementary aid
without disabilities
appropriate. These
counseling servicq

18

)

]

S

¢ of time in general and special education.

academic and Extracurricular Services and Activities: The IEP Team determines the
and services appropriate and necessary for the student to participate with students
in nonacademic and extracurricular services and activities to the maximum extent
ervices and activities may include, but are not limited to, meals, recess, field trips,
athletics, transportation, health services, recreational activities, special interest
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groups or clubs spi

assistance in making

Note: The district
change of placeme

O

h
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nsored by the district, referrals to community agencies, career development and
outside employment available.

reassignment of students to another classroom or building in the district is not a
for a student as long as the IEP goals remain unchanged and the degree of

interaction with pe
dividing a class bec

a

w1

s without disabilities remains the same. Examples include, but are not limited to,
1se of overcrowding; moving an entire grade level to a different building; and going

to a different school

E:

s a result of moving from one grade level to another grade level.

The IEP Team must consider the following when determining the LRE in which the IEP can be

implemented:

1. LRI

A student receiving special education services is to be educated with age-

ap
The
stu
inst
Bas

o g & P T o9l

i

b

ppriate non-exceptional peers to the maximum extent appropriate based on the IEP.
RE decision focuses on with whom the student is educated rather than where the
nt is educated. This provision includes students placed in public or private
tions or other care facilities.

s of Placement: Placement decisions are made individually for each student. The

sen
neg
€XC

ces and placement needed by each student must be based on the student’s unique
s that result from his or her disability or giftedness, not on the student’s category of
ptionality or the availability of placement options, services, staff or space.

n to Make and Review Placement Decisions:

FPloo &

Placement decisions for a student are made after all sections of the IEP, except the
educational environment section, have been completed.

Ne|

I

Placement is determined at least annually by the IEP Team.

L%hborhood School: A student with a disability must be enrolled in the school he or

ould attend if not disabled, unless the IEP requires another location. If the student

ot be educated in the neighborhood school, the student must be provided an

ational program as close to the student’s home as possible.
age Peers: In considering a setting outside the general education environment, the

al
1
Placement Decisio

In determining an
must consider the
services for school
are described in S
education curriculy

T

0

n

eam must determine placement in environments, including classrooms and schools,
similar-age peers.

ful Effects of Placement: Consideration must be given to any potentially harmful
ts of the placement on the student or on the quality of services

of Services and a Continuum of Placement Options: The IEP Team must consider
ay of services and a continuum of placement options to meet the individual needs of
student. The continuum of placement options includes those options listed in this
on for students ages six through twenty-one and students ages 3 through 5.

ropriate placement for a student with an exceptionality in the LRE, the IEP Team
dent’s needs and the services required to meet those needs. The continuum of

App
%}'
ge students is described in subsection A below. The services for preschool students

tion B. Regardless of placement, the student must be given access to the general
1 unless the IEP Team determines it to be inappropriate.

A. Placement Op

ions for Students Ages Six Through Twenty-one

Educational time s
without disabilities,
the general educati

nt in age-appropriate community-based settings that include individuals with and
such as college campuses or vocational sites, should be counted as time spent inside

on classroom.
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General Education:
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the school day and
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Full-Time - The student's specially designed instruction and related services are
veneral education classes or integrated community settings for 80% or more of the
include students placed in:

ation class;
ral education class with instruction within the general education class and with
al education/related services provided outside the general education class; or

{ral education class with special education/related services provided within general

gral education class with special education services provided in a resource room.

Part-Time - The student's specially designed instruction and related services are

Eeneral education classes or integrated community settings for no more than 79% of

less than 40% of the school day. This may include students placed in:

; or
urce rooms with part-time instruction in a general education class.

I}urce rooms with special education/related services provided within the resource

Separate Class - The student's specially designed instruction and related services are
general education classes or integrated community settings for less than 40% of the
 include students placed in:

rog
s Re
Special Education:
delivered inside thz
school day. This may
e Set
e Sep
SCHQO

Special Education:
delivered in public
education and rela

o Pub

Special Education: |
services are tempors

Special Education: |
are delivered in a f;
with disabilities
during the school |
expense, for greate

d services, at public expense, for greater than 50% of the school day in public or

ols. This may include students placed in:

ate special classrooms with part-time instruction in a general education class; or \

pecial School - The student's specially designed instruction and related services are
or private separate day school facilities. This includes students receiving special

¢ and private day schools for students with disabilities;

l|ic and private day schools for students with disabilities for a portion of the school
' (greater than 50%) and in regular school buildings for the remainder of the school

ic and private residential facilities if the student does not live at the facility.

edical treatment facility/hospital; or

ome.

esidential Facility - The student's specially designed instruction and related services
ility which provides twenty-four hour care and supervision. This includes students
received education programs and lived in public or private residential facilities
eek, including students receiving special education and related services, at public
than 50% of the school day in public or private residential facilities. This may

include students placed in:

lic and private residential schools for students with disabilities; or
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Special Education;

services are delive

designed instructio

childhood programg
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100l day (greater than 50%) and in separate day schools or regular school buildings for

%}'c and private residential schools for students with disabilities for a portion of the
 remainder of the day.

d¢ students who received education programs at the facility, but do not live there.

Parentally-Placed in Private School — The student who is enrolled by his or her
in regular parochial or other private schools, whose basic education is paid through
d whose specially designed instruction and related services, at public expense, are
ict under a service plan. This does not include students who are placed in private
idt.

Correctional Facilities - The student's specially designed instruction and related
d in correctional facilities. This includes all students receiving special education in:

1]t-term detention facilities (community-based or residential), or
riectional facilities.

ons for Students Ages Three Through Five
agram — The student is attending an early childhood program and receives specially

either in the early childhood environment or in another community setting. The early
include at least 50% students without disabilities and include, but are not limited to:

vate preschools;
hool classes offered to an eligible pre-kindergarten population by the public school

stem; and

funded by the dist
total amount of ti

Special Education

and related services

1. Spex

I e

erjvironment categories within early childhood setting include:

e student attends the early childhood program at least 80% of the time in school.
e istudent attends the early childhood program 40% to 79% of the time in school.
e student attends the early childhood program less than 40% of the time in school.

j gpends in both the early childhood program, whether public or private and whether
ct or the parents, and the time in special education is considered when determining the
ejthe child is in “school.”

ogram — Special education programs include, but are not limited to, special education
provided in:

ial education classrooms: The student attends a program in a class that includes less
50% students without disabilities and receives no services in an early childhood
ing. This includes classrooms in:

Regular school buildings;

b. Child care facilities;

' £. Hospital facilities on an outpatient basis; and
. d. Other community — based settings.
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Home — The stude
student’s family o
education setting. |

nt

e Pri
e Cli
e Ho
e Lib
K. Consent for Init

Prior written notice
related services as

transferred refuses ini

aﬁrate schools:

Students who receive education programs in public or private day

hood program.

sidential facilities: Students who receive education programs in publicly or privately
grate

d residential schools or residential medical facilities on an inpatient basis and do
nd a early childhood program. '

receives some special education and related services in the principal residence of the
aregivers, and receives no services in an early childhood setting or in a special
e student may receive some services in a service provider location. The term

dbysitters.

ation — The student receives all of their special education and related services from a
not attend an early childhood program or a special education program and does not

the home. Examples of service provider locations include, but are not limited to:

spital facilities on an outpatient basis, and

aries and other public locations.

al Placement and Revoking Consent

: nd informed consent are required for the initial provision of special education and
escribed in the IEP. If the parent or adult student to whom rights have been
tial consent, the district will not provide special education and related services to the

T
(

student. The distrigt documents reasonable efforts to obtain informed consent from the parent/adult

student for the initis

A parent/adult stud
services at any time
written revocation ot
student, if applicable

When a parent/adult
of special educatio
services:

provision of special education and related services.

ent may revoke consent for continued provision of special education and related

The revocation of consent must be in writing. Within five days of receipt of the
consent, the district must provide prior written notice to the parent, and to the adult
that special education and related services will cease.

istudent refuses to respond to a request for or refuses consent to the initial provision
and related services or revokes consent for continued special education and related

district must provide PWN containing all the required content of PWN and must

inform the parent of the reasons the district believes the student should receive
al education and the potential consequences of refusing services, such as

plications for student achievement, graduation, discipline protections and transition to

fer

eement or ruling that services be provided.

chool outcomes.
mediation nor a due process complaint may be used to attempt to obtain

istrict will not be in violation of the requirement to make FAPE available to the

t or the requirement to provide special education and related services; and

> |district will not be required to convene an IEP meeting or develop an IEP for the

nt.

onsent for continued provision of special education and related services is revoked

mitially been provided services:
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1. The district is not required to amend the student’s educational records to remove any

references to the student’s receipt of special education and related services because of the

revogation of consent.

2. The jparent/adult student maintains the right to request initial evaluation. A subsequent
fst for the student to be re-enrolled in special education is treated as a request for

1 evaluation.
¢ |district is not deemed to have knowledge that the student is a student with a
disability, and the student may be disciplined as a general education student and is not

Student Objection to a Subsequent IEP

sent rule applies to revocation of all special education and related services. Consent
r a particular service. Parent/adult student disagreements with the provision of a
a ¢hange in placement or other IEP components may be addressed by the IEP team and
processes. If the IEP Team agrees free appropriate public education (FAPE) would
dent does not receive the service or IEP provision in question, the IEP may be
revised accordingly, If, however, the IEP Team and parent/adult student disagree regarding IEP
provisions, the district provides PWN of the proposed or refused changes. The parent may use dispute
resolution processes as defined in Chapter 11.

M. Following the Meeting
At the conclusion o
to the parent /adult

the IEP Team meeting, prior written notice and a copy of the IEP must be provided
student. Prior to the initiation of services, the district must ensure that the student’s
IEP is accessible to each service provider who is responsible for its implementation, including but not
limited to each general education teacher, special education teacher, related service provider and other
providers. In addition, each teacher and provider must be informed of his or her specific responsibilities
related to implementing the student’s IEP and the specific accommodations, modifications and supports
that must be provided for the student in accordance with the IEP.

O — T B = B

-~

Section 3. IEP Reviews

A. Annual Reviews

Each student’s IEP|must be reviewed at least annually, once every 365 days. Meetings may be held any
time throughout the school year, as long as the IEP is reviewed annually and is in effect at the beginning
of each school year. [Either at or after the annual review, written notice that the new IEP changes will be
implemented must b¢ provided to the parent/ adult student.

The IEP review includes the following purposes:

2. Torgvise the IEP if there is any lack of expected progress toward annual goals and in the
general education curriculum, where appropriate;

3. To|consider whether a reevaluation is necessary or to address the results of reevaluation;

4. To
and

5. To address the student’s anticipated needs.

1. To %Etermine whether the student’s annual goals have been achieved;

ddress information about the student provided to, or by, the parent or adult student;
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B. IEP Amendments

In making changes
student and the di
such changes, and i
must document the

to a student’s IEP after the annual IEP meeting for a school year, the parent/ adult
ict may agree, in writing, not to convene an IEP meeting for the purposes of making
ead, may develop a written document to amend the student’s current IEP. Districts
hanges made to the IEP on the IEP Amendment Form and provide a copy to the
a parent or adult student will be provided with a revised copy of the IEP with the
orated. The annual review date remains the date of the original IEP. The IEP Team
members and other services providers impacted by the amendments must be informed of the changes to
the IEP.

C. Other IEP Revi: ]

If the parent/adult sfudent believes that the student is not progressing satisfactorily or that there is a
problem with the current IEP, he or she may request an IEP Team meeting. The district will grant any
reasonable request for such a meeting. If the district refuses to convene an IEP meeting requested by the
parent or adult student, the district must provide PWN to the parent/ adult student, including an
explanation of why the district has determined the meeting is unnecessary.

r of the IEP Team feels that the student’s placement or IEP services are not
im member may request an IEP Team meeting.

Section 4. IEPs for Transfer Students

A. Transfer from a West Virginia School District

When a student wit]
in a new school, the| district must make reasonable efforts to consult with the parent within two school
days of initial enrollment and to initiate FAPE for the student within one school day of the parent
consultation. FAPE includes services comparable to those described in the previously held IEP. Within
ten school days of the parent or adult student consultation, the district must adopt the previously held IEP

| ent anew IEP.

L:current WYV IEP transfers school districts within the same school year, and enrolls

B. Transfer from aii Out-of-State District

When a student wi
same school year,
district shall mak
enrollment and to in
includes services ¢

or adult student, uni
develops and impl

a disability transfers from out of state to a West Virginia school district within the
d enrolls in a new school, and had an IEP that was in effect in that other state, the
easonable efforts to consult with the parent within two school days of initial
tiate FAPE for the student within one school day of the parent consultation. FAPE
parable to those described in the previously held IEP, in consultation with the parent
il such time as the district conducts an evaluation, if necessary, determines eligibility,
ents a new IEP, if appropriate.

Within two school |days of enrollment, the receiving district shall request records and supporting
documents and any other records related to the provision of special education and related services from
the sending district. || If the district decides an evaluation is necessary to determine the transfer student’s
eligibility under West Virginia eligibility criteria, the district must conduct the evaluation using the
requirements and titjelines for initial evaluation, including obtaining parental consent.
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Records

the request for records from the new/receiving district. This includes schools

The district in wh;;:h the student was previously enrolled must take reasonable steps to respond within

administered by
Deaf and Blind. Pa
seeks or intends to

Sectior
A. Transition Plai
The district shoul
agency for the We

outline the obligat
under Part C to pro,

In the case of a child
participate in a tr

conference will be|
before the child’s
any services the ch

1. Re
the
2. E
ad
p
B. IEP or Individua
A child three thro

IEP implemente
IEP Team must de¢

district, the IEP Tea

(&

0

Office of Institutional Education Programs and the West Virginia Schools for the
ent consent is not required when transmitting records to a district in which the student
nroll.

5. IEPs for Children from the West Virginia Birth to Three Program

'Eng
 develop and have in effect an interagency agreement with the WV DHHR the lead

Virginia Birth to Three Program under Part C of the IDEA 2004. The agreement will
ans of each agency to ensure a smooth and effective transition of children assisted
rams serving students with developmental delays under Part B.

who may be eligible for services because of developmental delays, the district will
sition planning conference with the family that is arranged by the DHHR. The
onducted at least ninety days (and up to nine months at the discretion of all parties)
i d birthday to discuss eligibility requirements under Part B of the IDEA 2004 and

] may receive.

C

responsibility to:

view the child’s program options for the period from the child’s third birthday through

emainder of the school year; and

ablish a transition plan that includes steps to support the transition of the toddler with
sability to preschool services. The interagency agreement should outline the district’s
icipation in this process.

Family Service Plan (IFSP) Required

oh five years old who is eligible as a student with developmental delays must have an
¢ his or her third birthday. If a child’s third birthday occurs during the summer, the
ermine the date when services under the IEP will occur. At the discretion of the

m will consider an IFSP, which may be used in place of an IEP, if the child’s parent is

provided with a defailed explanation of the differences between an IFSP and an IEP and if written

parental consent t
developed in accor
IFSP instead of
C. Consent and Ny

1. Ini

se the IFSP is obtained. An IFSP may be used in place of an IEP and must be
mee with Part B policies and procedures. The district is not required to develop an

| {EP. The district is required to implement only the educational components of the
IFSP, if one is used.

ice Requirements

al Provision of Special Education: Regardless of whether a district gains consent to
ate or does not need to evaluate, when a student with a disability transitions from a
‘C program, parental consent for the initial provision of special education and related

vices in a Part B program and written notice of the proposed IEP or IFSP are required.

bility and initial placement must be documented for Part B services.
ase of Information: The district must obtain written parental consent for the release

information to obtain pertinent student records from non-educational agencies such as
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IR developmental disabilities programs, medical providers, day-care centers and

D. Child’s Status

Following the devel
child transitioning
age of three. With
completion of all the
receive services until

Start.
sments: At the transition planning conference, if further assessments are necessary
ermine eligibility and the student’s present levels of performance, informed consent

evaluate is required. (Parental consent for assessment under Part B is required even

the parent may have given consent earlier to Part C). Otherwise, only written

conduct any further assessments must be provided to the parent. The parent must
be informed of his or her right to request additional assessments.

uring Due Process Hearing Proceedings

m Part C to Part B, the child cannot “stay put” in Part C when he or she is over the

itten consent of the parent, the child must be placed in the public school until
hearing proceedings. If the parent does not give written consent, the student will not
completion of the hearing proceedings.

Ep:lent of an IEP or an IFSP, if an educational placement dispute arises involving a

E. Procedural Saf

A copy of the Procs
time a year except

1. Ini
2. Th
3. Iss
pla
4. The

It is recommended 1

The following are ex
Virginia law and in

uards Notice

ural Safeguards Notice must be made available to the parent/ adult student only one
t a copy will also be given upon:

ial referral or parental request for evaluation;

first occurrence of the filing of a due process or state complaint;
ce of a disciplinary notice of suspension or expulsion resulting in a change of

cement; and

Fequest of a parent/adult student.
at the Procedural Safeguards Notice be given at the annual IEP meeting.
Section 6. Students with Disabilities in Adult Prisons

ceptions for students with disabilities who are convicted as adults under West

arcerated in adult prisons:

otherwise accommaod

ftudent will not participate in statewide assessments.
ition planning and services do not apply if the student will remain in prison beyond
her 21st birthday.

revise the student’s IEP and placement, regardless of the LRE requirements, if the

ated a bona fide security or other compelling penological interest that cannot be

ated.
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implementation of {

For a preschool s
during the summ
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Chapter 6
ADMINISTRATION OF SERVICES

provide the special education and related services necessary to implement each

Section 1. Initiation of Services

5t be in effect prior to the provision of special education and related services.

jrvices must be implemented as soon as possible. Short delays in the immediate

s may occur when IEP Team meetings are held during the summer or a vacation
angements for services, such as transportation, must be made. A short delay during
uld not exceed fifteen days. If the IEP Team determines the student needs extended
other services during the summer, these services must be provided, otherwise the
he IEP will begin in the fall.

ent, the IEP must be in effect by the third birthday. If a child’s third birthday occurs
the TEP Team must meet to complete the IEP prior to the third birthday and to
hen services will be initiated. If the IEP Team determines the child needs extended
sther services during the summer, these services must be provided once the child turns
therwise the implementation of the IEP will begin in the fall.

be in effect at the beginning of each school year for each student receiving special
For a student transferring from another district or state, and in
e parent/adult student, the district must initiate special education services comparable

| by the previous district until the current IEP is adopted or revised as specified in

1, IEPs for Transfer Students.

Section 2. Provision of IEP Information

The student's IEP
service provider q
provider must be in
According to Wes
IEP for the studet
student's IEP requ
classroom teachg
accordance with t

5t
nt
i

r
h

rfluust be accessible to each general education teacher, special education teacher, related

d other service provider who is responsible for its implementation. Each teacher and
formed of his or her specific responsibilities related to implementing the student's IEP.

Virginia State Code, the general education teacher is entitled to a signed copy of the
prior to the placement of the student into the general education classroom when the
es an adjustment in either the curriculum, instruction or service to be provided by the
including modifications and supports that must be provided for the student in

¢ IEP.

Section 3. Provision of Services
ovide:

continuum of service options in order to respond to the intensity and severity of
ents needs;

The district must p1
s A

st

s Se

s Cl

cla

s

1¢

rvices in school facilities that serve age-appropriate non-exceptional peers;

ssrooms for eligible school age students with exceptionalities in close proximity to
ssrooms for age-appropriate non-exceptional peers;

ssrooms for eligible students with exceptionalities that are adequate and comparable
the classrooms for students without exceptionalities;
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assrooms/facilities for eligible students with exceptionalities with physical and/or
sory impairments that are m comphance, to the extent necessary, w1th the

ity 6200;
anlsportation, specially designed if necessary, for all students with exceptionalities in
irdance with West Virginia Code §18-5-13 and State Board of Education policies

sed upon meeting the students’ similar social, functional and/or academic needs, as
ified in their IEPs and without regard to identified exceptionality;

elopportunity for students with disabilities to earn the required credits for graduation;
monitoring of hearing aids or the external component of a surgically implanted

p case-by-case basis, school-purchased assistive technology devices in a student’s
e or in other settings if the student’s IEP Team determines that the child needs access
ose devices in order to receive FAPE; and
fices for young children in the least restrictive environment which includes utilizing
oved participating partners in WV Pre-K. The socioeconomic level, ability and/or
ding streams should not be viewed as deterrents to providing fully inclusive programs.

Section 4. Provision of Staff

A. Qualified Personnel

Each district must| p
Policy 5202 and e

rovide highly qualified personnel as defined in West Virginia Board of Education

forth in the No Child Left Behind Act (NCLB, 2001) and IDEA 2004 who are
appropriately trained for the area(s) of exceptionality in which they have primary responsibility and
adequate in number to implement the IEP of each eligible student in the district. Service personnel must
be appropriately traiped and supervised by qualified professionals.

i

As required by Wes
to assist them in
individual consults
certified to address
training regarding
the district, if req
Whenever possible
training is not poss
into the general ed
the exclusion of a §

Virginia Code §18-20-1c, an IEP may specify training for general education teachers
plementing the IEP goals and objectives. This training may be provided through
on or formal professional development and must be provided by persons trained or
he student's exceptional needs. In addition, general education teachers are entitled to
e integrated classroom program and additional individualized training developed by
gsted, to prepare the teacher to meet the exceptional needs of individual students.
this training must be provided prior to placement. Where prior consultation or
le, it must be provided no later than ten days following the placement of the student
cation classroom. Unavoidable delays in the provision of training must not result in
\dent from any class.

B. Adequate Staff
It is the responsibility of the district to provide adequate staff to implement the IEP of each student. The
number of students $erved in an instructional period and the assignment of paraprofessionals/aides must
be determined based|on the intensity of services required by the students. Teachers’ class lists and student
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schedules must be developed and monitored to ensure the implementation of IEP services. While highly
qualified teachers)and licensed therapists must design and provide initial or original instruction, support
personnel can provide reinforcement and practice of previously taught skills or content. Additionally,
support personnel may be required to provide assistance to students in response to specific needs related
to:

ificant cognitive and/or sensory impairments;

ahning time;
a collection, observation, assessment and report preparation;
| l sultation and IEP planning with general educators;
| management;
| Team meetings and meetings with parent(s);
¢ of the students because younger children require more assistance with personal tasks
as toileting, dressing and feeding; and
avel time for itinerant personnel.

Management/Procedural Accountability

To ensure the pL'ision of FAPE and adherence to procedural requirements, professional special
education personne| may be assigned a group of students for whom they not only provide direct/indirect
special education services but also for whom they provide specific case management/procedural
accountability duti¢s such as sending parent notices, scheduling IEP meetings, reporting progress to
parents, coordinating services, tracking timelines and managing paperwork. The maximum number of
students assigned to service providers is as follows:

Maximum Limits for Case Management Assignments
Teachers of students with Developmental Delays 20 students with IEPs
ages 3-5 |
Teachers of the Giifted 45
Speech Therapists 50
Teachers of all o#ﬂer Exceptionalities 30/See Class Size Relt)]ui.re(linent for Instructional
erio

These are maxim
schedule and over;

limits within which the school/district administrator, in consideration of the teacher’s
responsibilities, must determine the number of students assigned to specific teachers
or providers. student numbers increase after the Second Month report is submitted, waivers to
maximum limits may be requested in writing through the WVDE. Waivers may require an on-site visit,
will be considered an a case-by-case basis and remain valid for the current school year only.
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Class Size Requirements for Instructional Period

General educators
provide appropriate |i

or special educato

nmd special educators, including speech language pathologists, work together to
instruction for students with disabilities in all instructional environments. A general
may provide direct instruction with the colleague educator providing consultation or

modification of materials. Shared instructional models may be implemented or students may work at

stations developed,

o All WV Pre-K

directed by general and/or special educators.

ssrooms (including special education) should to the extent practicable reflect the

natural proportions of students with disabilities to those without disabilities within the school or
community, but |with no more than ten students with disabilities per session. Pre-K classrooms are
limited to no more¢ than twenty students per session. Pre-K special education classrooms require at least

one aide regardles

determined baset
maximum requi

children in the clg

of the number of students being served. The provision of additional support staff is
on student needs and the IEP. The teacher-child ratios for Policy 2419 and 2525 are
ements. This means a local board of education may enroll a smaller number of
sroom, if needed. Additionally, all Universal Pre-K classrooms (including special
ovide a minimum of thirty-five square feet per child of usable indoor space for daily
This requirement may limit the number of children per classroom.

corated classrooms — To maximize the effectiveness of instruction for all students,

¢ |percentage of students with disabilities, excluding those with speech/language

irments, receiving specially designed instruction in general education settings
Id approximate natural proportions that are no more than 30% of the total class
llment when integrated classrooms are established in the four core academic subjects,

i.e.,Reading/ Language Arts, Science, Social Studies and Math.
r| integrated classrooms where instructional responsibilities are shared, the special

ator should not be assigned to more than two co-teaching or integrated classrooms
g one instructional block. The special educator should meet with the class on a
istent schedule that provides support to the students and to the general educator.

ial education classrooms for students with disabilities — Students may receive
ial education services in special education environments. Special education staffing
Ps tructional period is based on the student’s level of need without regard to the area
dlsablhty Below are considerations to assist the district special education

ptional) Level II1

Students with Level I needs typically, but not exclusively, function within the school setting by:

e Re

ceiving varying levels of assistance from a special educator during general education

cor¢ academic classes or elective classes;

¢ Receiving small group instruction within special education classes;

. Tﬂ.k. g the WESTEST2 under standard conditions or with accommodations;

e Participating in physical education classes independently;

e Participating in co-curricular or extracurricular activities independently;

e Receiving special education services in GEFT or GEPT,

e Using assistive technology to access WV CSOs;

o “;F) king toward a standard diploma; or

e Participating in transition activities leading to a vocational completer certificate,

econdary education, military service or employment.

Students identiffed with Level I needs may reflect varied levels of capacity across the areas below:

e (Cq

—

gnition;




e

Note: Close adult
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‘ emic performance;
iial interaction;

tional/behavioral areas;

Ith/medical areas; and/or

Other manifestations of their disability.

siipervision may be provided on a temporary or occasional basis to students with Level

I needs who are e

¢
iy

riencing unique medical needs, specific short-term difficulties or when the close

adult supervision i

being faded for students previously identified with Level II needs.

Students with Leyel II needs typically, but not exclusively, require services such as the following to

function within a sc

s
C

ed
CI
Clo

A

o Inst

=

s
Ee adult supervision in structured opportunities when participating in general

nool setting:

arkedly modified curriculum with a focus on basic or functional academics and life

ation classes, co-curricular and/or extracurricular activities;

e adult supervision to maintain the safety of the student or others;

e adult instruction, assistance and/or supervision with the use of assistive technology,
ical equipment, medical procedures, travel training or mobility;

ide array and/or intensity of related services;

omitant need for progress monitoring and record keeping on a daily basis;
sition activities that focus on special education vocational classes, supported
loyment or sheltered workshops; and/or

ction until the age of twenty-one.

Students ident:

ed with Level II needs have significant and comprehensive needs related to:

ition;
demic performance;

ctional performance;
ial interaction;

btional/behavioral areas;
nmunication;

Optional

Students with
Level I as well

. In‘e

ceptual abilities;
{r abilities;

Ith/medical areas; and/or
r manifestations of their disability.

evel III needs typically, but not exclusively, demonstrate those needs shown at
as needs such as those shown below to function within a school setting:

nse adult supervision across settings because the student poses a danger to
/herself and/or to others;
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jon administrator or designee.

sive instruction, services, safety assistance and supervision to learn and maintain
ills and to increase independence in activities of daily living; and
sition services that include coordination and linkages with the Office of Behavioral

Maximum Number of Students per Instructional Period Based on Level of Service
AE
| EC Early MC Middle
1 Childhood Childhood Adolescent
Programmatic Level Education
‘ Grades Grades
; K-4 5-8 Grades
B 9-12
Level I Service ILI ceds 6 12 12
12 12 12
|
Level II Service Needs minimum minimum minimum
staffing ratio staffing ratio staffing ratio
1:6* 1:6* 1:6*
* The stated ratio provides a minimum standard for instructional responsibility.

1 — 6 students: at

ast one special education teacher is required to provide instruction and direction for
instructional period.

msl:ruction and d e¢tion for the students during an instructional period.
(Optional ) Level III
AE
EC Early MC Middle
p . Childhood Childhood Adolescent
rogrammatic Level Grades Grades Education
K-4 5-8 Grades
- ) 9-12
Level III Service Needs 8 8 8
minimum staffing minimum minimum
ratio staffing ratio staffing ratio
144 1:4%* 1:4%*
** The stated ratia for Level III provides a minimum standard for instructional responsibility.
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1 — 4 students: at i
the students durin,

one special education teacher is required to provide instruction and direction for
instructional period.

t one special education teacher and another qualified adult are required to provide
ion for the students during an instructional period.

different levels of service need are provided instruction in the same class, the
tio for the highest level of need applies. These ratios do not preclude the use of

standards as set forth in policy and the needs of the student as reflected on the IEP. Chapter 6, Section 4
to provide highly qualified personnel in adequate numbers to implement the IEP of

limits may be requested in writing through the WVDE. Waivers may require an
on-site visit, will be considered on a case-by-case basis and remain valid for the current school year only.
* Special educati

Mlassroom for students with giftedness — When gifted services are delivered in a
special education s:

ing, no more than fifteen students may be scheduled in an instructional period.

The following chart provides maximum class size for children with developmental delays, ages three
through five.

Maximum Number of Students Per Classroom for Children with Developmental Delays

Maximum Students Per Staff

Program Classroom

2 staff persons per classroom (1
teacher and 1 additional staff
person) with no more than 9

20 students per classroom with | students with IEPs

Universal Pro-k yith Students | it of 10 students with IEPs
per classroom 3 staff persons per classroom (1

teacher and 2 additional staff
persons) required for 10
students with IEPs

8 students 1 teacher and 1 additional staff
person

Special Education Pre-k

1 teacher and 2 additional staff

10 students persons

Waivers to staffing ratios may be requested in writing through the WVDE waiver process. Waivers may
require an on-site visit, will be considered on a case-by-case basis and remain valid for the current school
year only.

67




According to Wes
implement a preve
Wide Positive Be
student’s disabili
use of strategies, i

IEP Team determir

implemented.

process rights affo

these rights, IDEA

126CSR16

Chapter 7
DISCIPLINE

Virginia Code §18A-5-1, county boards of education are required to incorporate and
ive discipline program. This may include the Responsible Students through School-
avior Support Program (RS-SWPBS). If a student’s behavior, regardless of the
, {impedes his/her learning or the learning of others, the IEP Team must consider the
ﬁluding positive behavioral supports and interventions, to address the behavior. If the

s that such services or supports are needed, they must be included in the IEP and be

ed students without disabilities under West Virginia Code §18A-5-1a. In addition to
004 provides added procedures and safeguards to a student with a disability whom

the district is co ‘sdering removing from his or her current educational placement for disciplinary

reasons. When detc

unique circumstan
maintaining a safe

A disciplinary cha
more than ten co:
established when
student’s behavior

series of removals,

student is removed
removals consti

personnel. These d

In determining the
given to days of re
school suspension
student is afforded

services specified o
extent they would|

suspended may be

| nining whether a change of placement is appropriate, the district must consider any
¢s on a case-by-case basis. These procedures do not prevent district personnel from
nvironment conducive to learning that is critical for all students.

ge of Placement

ge of placement is a removal from the student’s current educational placement for
ccutive school days or a series of removals that constitutes a pattern. A pattern is
series of removals totals more than ten cumulative school days in a school year, the
i§ substantially similar to his/her behavior in the previous incidents that resulted in the
and additional factors such as the length of each removal, the total amount of time the
,land the proximity of the removals to one another are present. Whether a pattern of
‘iﬁ a change of placement will be determined on a case-by-case basis by school
erminations are subject to due process and judicial review.

§li

;rﬁ'umber of cumulative school days a student has been removed, consideration must be
oval due to in-school suspensions, partial day suspensions or bus suspensions. An in-
i5 not considered as a day of suspension for purposes of this Chapter as long as the
lihi;e opportunity to continue to participate in the general curriculum, continue to receive

] the student’s IEP and continue to participate with students without disabilities to the
ave in their current placement. Portions of a school day that a student has been
considered as a removal in regard to determining whether there is a pattern of removals

as defined in the preceding paragraph.

Whether a bus sus
part of the studentfs

treated as a suspe

because transportati
delivered. If bus t

ension counts as a day of suspension depends on whether the bus transportation is a
i g IEP. If bus transportation is a part of the student’s IEP, a bus suspension must be
f

sion under this Chapter unless the district provides the bus service in some other way,
n is necessary for the student to obtain access to the location where services will be
sportation is not a part of the student’s IEP, a bus suspension is not a suspension
these cases, the student and the student’s parent have the same obligation to get the

student to and from school as a student without disabilities who has been suspended from the bus.
However, the district should consider whether the behavior on the bus is similar to behavior in a

classroom that is ad
inthe IEPora behLu

The following sect
placement.

dressed in an IEP and whether the student’s behavior on the bus should be addressed
rior intervention plan.

igns delineate the actions a district must take when the removal is or is not a change of
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n 1. District Actions When Removals Are Not a Change of Placement

‘ 1ay remove any student, including a student with a disability, for up to ten consecutive

ool year if the student violates the school’s code of student conduct. During the

e days of removal, services need not be provided to a student with a disability unless
d to students without disabilities. These removals must be applied to the same extent
students without disabilities.

ay remove a student with a disability for up to ten consecutive school days per
acts of misconduct in a school year as long as the removals do not constitute a
change of placement.

removal beyond ten cumulative school days in a year that is not a change in
ersonnel in consultation with at least one of the student’s teachers must determine the
ices are needed to enable the student to continue to participate in the general

student’s IEP.
Section 2.

A manifestation det
from his or her e

, although in another setting, and to progress toward meeting the goals set out in the

District Actions When Considering a Disciplinary Change of Placement

ermination is required if the district is considering removing a student with a disability

icational placement for disciplinary reasons beyond ten consecutive school days or

more than ten cu

subject to discipli

determination is del
placement, the dii

L.

2.

0

If the district, the
described in a. an
disability, and the

P

A, District Actions

The IEP Team shall

lative school days when the district deems that a pattern exists. A manifestation
ined as a review of the relationship between the student’s disability and the behavior

ary action. Whenever considering disciplinary action that will result in a change of

ct must:

ide same day written notice of the removal, PWN, and the procedural safeguards
ce to the parent/adult student of the disciplinary action to be taken; and

ithin ten school days of any decision to change placement, meet with the parent and

ant members of the IEP Team (as determined by the parent and district) to conduct a
ifestation determination by reviewing all pertinent information in the student’s file,
ding the student’s IEP, any teacher observations, and any relevant information
ided by the parents to determine:

a. If the conduct in question was caused by, or had a direct and substantial
relationship to the student’s disability; or
If the conduct in question was the direct result of the district’s failure to
implement the IEP.

b.

prent and relevant members of the IEP Team determine that either of the conditions
b. were met, the conduct must be determined to be a manifestation of the student’s
strict must take immediate steps to remedy those deficiencies.

'When Conduct is Determined to Be a Manifestation of the Student’s Disability

riduct a FBA and develop a BIP if one has not been completed; or

iew the existing BIP and revise as needed to address the current behavior(s); and
rn the student to the placement from which the student was removed unless the

rent and the district agree to a change of placement as part of the modification of the
as determined by the IEP Team.
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B. District Actions When Conduct is Determined Not to Be a Manifestation of the Student’s

Disability

1. Det

rmine appropriate disciplinary action, which may include relevant disciplinary

procedures applicable to students without disabilities;

2. Co

proy

ene IEP Team to develop an IEP that specifies the educational services to be
ided to enable the student to continue to participate in the general education

cu
in

culum, although in another setting, and to progress toward meeting the goals set out
e student’s IEP; and

Prq
ser
do.

C. District Actio
Injury

S

Regardless of whetl
remove a student to
days, if the student:

ide, as appropriate, a functional behavioral assessment, and behavior intervention
ices and modifications that are designed to address the behavior violation so that it
not recur.

When a Behavior Violation Involves Weapons, Illegal Drugs or Serious Bodily

jer the behavior is a manifestation of the student’s disability, school personnel may
an interim alternative educational setting (IAES) for not more than forty-five school

ies or possesses a weapon at school, on school premises or at a school function; or

1gwingly possesses, carries, or uses illegal drugs or sells or solicits the sale of a

3. Inf

sc
Districts must use
circumstances:

1. W
isu
sul
le

2. 1
L]

The IAES must en
curriculum (altho
IEP. As appropri
intervention servick

D. Hearing Officer

o o®

olled substance while at school, on school premises or at a school function; or

a term does NOT include a pocket knife with a blade of less than 2 % inches in
(18 U.S.C. Section 930 (g)(s)).

IIL IV or V in Section 202(c) of the Controlled Substance Act (21 U.S.C. 812 (c)).
llegal drug does not include a controlled substance that is legally possessed or used
r the supervision of a licensed health care professional or used under any other
ority under that Act or under any other provision of federal law.

ous bodily injury - a bodily injury that involves:

A substantial risk of death;

Extreme physical pain; or

Protracted and obvious disfigurement; or

Protracted loss or impairment of the function of the bodily member, organ or
mental faculty.

le the student to receive educational services and participate in the general education

in another setting) and to progress toward meeting the goals set out in the student’s
te, the setting must include a functional behavioral assessment and behavioral
and modifications to address the behavior violation so that it does not recur.

Actions Resulting in a Change of Placement

Through an expedﬁfd due process hearing, district administrators may ask a WVDE hearing officer to

remove a student

ith a disability to an appropriate IAES if the district believes that maintaining the

70




126CSR16

current placement|df the student is substantially likely to result in injury to the student or others. The
hearing officer may order a change of placement to an appropriate IAES for not more than forty-five
school days. This procedure may be repeated if the district believes the student would be dangerous if
returned to the orig iﬁxal placement.

|
E. FAPE Requirenjents in an Interim Alternate Educational Setting (IAES)

If the student’s placement will change to an IAES, the IEP Team must create/select an IAES that enables
the student to:

tinue to receive education services so as to enable the student to continue to
ficipate in the general education curriculum, although in another setting, and to

progress toward meeting the goals set out in his or her IEP; and

¢ceive, as appropriate, an FBA and behavioral intervention services to address the

havior violation so that it does not recur.

Section 3. Additional Disciplinary Considerations
A. Requesting an|Expedited Hearing

An expedited hearing is a hearing conducted by a WVDE special education due process hearing officer,
that occurs within twenty school days of the request with a decision rendered within ten school days of
the hearing.

An expedited due process hearing may be requested if:

1. The parent/adult student disagrees with:

a. The manifestation determination decision; or

b. Any decision of the IEP Team regarding a change of placement during a
disciplinary proceeding; or

c. The decision regarding the student’s placement in an IAES.

2. ¢ district believes that maintaining the current placement is substantially likely to
resylt in injury to the student or to others.

A decision of a hearing officer in an expedited hearing may be appealed to federal or state district court.

decision of the hearing officer or until the expiration of the disciplinary removal, whichever occurs first

When a request f% expedited hearing has been made, the student must remain in the JAES pending the
unless the parent

the state education agency (SEA) or district agree otherwise.

See Chapter 11 for an explanation of regular and expedited due process hearing rights and procedures.

B. Parent/Adult Stndent Request for Evaluation of a Disciplined Student

If a request for an evaluation of a student who is not currently eligible for special education is made

during the period jn which the student is subject to disciplinary measures, the evaluation must be
conducted in an Epedited manner. Pending the results of the evaluation, the student remains in the

educational placement determined by district officials, which can include suspension or expulsion without
educational services if services cease for students without disabilities.

the student is subsequently determined eligible for special education, the district will
ediately:
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a. Convene an JEP Team meeting to develop an IEP.
b. Conduct a manifestation determination.

1) If the behavior was caused by or had a direct and substantial relationship to
the student’s disability, the disciplinary action must be set aside, and the
student must be provided appropriate educational services in the LRE.

2) If the behavior was not caused by or did not have a direct and substantial
relationship to the student’s disability, the student is subject to the
disciplinary action as determined by school personnel, but he or she is still
entitled to receive FAPE, which must be defined by the IEP Team.
Educational services cannot cease for more than ten school days in a school
year. Educational services must be provided to the extent necessary to allow
the student with a disability access to the general education curriculum and

the opportunity to advance toward achieving the goals set out in his or her
IEP.

If the evaluation team determines that the student is not a student with a disability and is

eligible for special education, he or she will be subject to the same disciplinary
ipns as all other students without disabilities who engage in comparable behaviors.

Students Not Yet Eligible for Special Education

pot been determined eligible for special education and related services and who has
%)code of conduct of the district may assert the protections of the IDEA 2004 if the

ge that the student was a student with a disability before the behavior that precipitated
n occurred.

Basis of knowledge

deemed to have knowledge that an individual is a student with a disability if one or more

Wi\\HSA limited exceptions, which are described in item 2. of this section, the district will be
of

e following is true:

a. The parent/adult student has expressed concern to district professional
personnel that results in written documentation that the student may need
special education and related services.

b. The parent/adult student has requested in writing that the student be evaluated
for special education.

c. The student’s teacher or other district personnel have expressed concern about
a pattern of behavior demonstrated by the student directly to the director of
special education or to other district supervisory personnel in accordance with
the district’s established child find system and referral process.

No basis of knowledge

The| district will be deemed not to have knowledge that an individual is a student with a
isability if one or more of the following is true:

a. An evaluation was conducted and a determination was made that the student
did not have a disability;

b. The parent/adult student did not give written consent for an evaluation; or

c. The parent/adult student refused special education services.
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If ithe district did not have a basis of knowledge that a student was a student with a
isability prior to taking disciplinary measures, the student is subjected to the same

ciplinary measures applied to all other students who engage in comparable behaviors.

ort a crime committed by a student with a disability to appropriate authorities. The
not prevent state law enforcement or judicial authorities from exercising their
) regard to the application of federal and state law, for crimes committed by a student

s p firearm to school, law enforcement must be contacted pursuant to the Gun-Free

a crime, it will ensure that copies of the special education and disciplinary records of
ided to the appropriate law enforcement authorities for their consideration, to the
f records is permitted by the FERPA and WV Board of Education Policy 4350.
e of records requires parent or adult student consent.

pline Records
§18A-5-1a requires that whenever a student transfers to a new school in West

al of the school from which the student transfers shall provide written record of any
en against the student to the principal of the school to which the student transfers.

WYV Board of Education Policy 4350 describes the procedures and record requirements for transfer of

records between WV schools.
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Chapter 8
PRIVATE SCHOOL STUDENTS

Section 1. Definitions of Private School Placements

the district’s responsibilities for serving private school students, it is helpful to
arate ways that students are placed in private schools. These are defined by who
student in a private school and why.

oluntary Enrollment by a Parent

At times, the dist% may place a student in a private school or facility to fulfill its obligation to provide

Section 3 of this cha

A parent may wi

private school or pi

district has not

reimbursement for

students who are
regarding a parent]
of this chapter.

To the extent cons

their parents in pri

provision is made

services as determi
Part B funds is det

the district.
A. Child Find

The district must
disabilities ages t

boundaries. This i

religious school) 1

The Child Find
students with dis:
including com

=

aw a student with a disability from a public school and then enroll the student in a
0 vide services from a private provider at parent expense because he or she believes the
rovided FAPE in a timely manner. In this case, the parents may be seeking
he costs associated with the placement. This is considered a unilateral placement. All
njlaterally placed are also voluntarily enrolled in a private school. Specific information
sirequest for reimbursement of costs of a unilateral placement is included in Section 4.

U

Section 2. Students Voluntarily Enrolled by a Parent

iitent with the number and location of students with disabilities who are enrolled by
ate, including religious, elementary and secondary schools located in the district,
or the participation of those students in IDEA, Part B special education and/or related
ed through a consultation process. The extent of services provided through IDEA,

]
e mined based on the number and location of the students enrolled in private schools in

hjve an ongoing Child Find system to locate, identify, and evaluate all students with
ee through twenty-one residing and/or educated within the district’s geographic
ludes students who have been placed by a parent in a private school (including a

ocated in the district regardless of the student’s residency.

ess must ensure the equitable participation of parentally-placed private school
zities and include activities similar to Child Find activities for public school students
le timelines for the evaluation process. The district must consult with private school
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representatives of parents who place their children in private schools regarding the
S,

f Eligible Students

duct an annual count of the number of parentally-placed private school students with
ber 1. This count will be used to determine the amount of funds the district must

special education and related services to private school students in the next fiscal year
1 Section 2 of this Chapter. The district must consult with representatives of private

etermine how to conduct the count. All eligible parentally-placed private school

2d, regardless of whether they are receiving services. Each district must maintain and
provide the WVDE

record of the number of students evaluated, the number of students determined to be
ities and the number of students receiving services under a Service Plan.

d meaningful consultation, a district must consult with private school representatives
of parents of parentally-placed private school students with disabilities during the
ment of special education and/or related services for the students, including the

following:

1. Child Find: The Child Find process and how parentally-placed private school students
suspected of having a disability can participate equitably, including how parents,

chers, and private school officials will be informed of the process.

2. Proportionate Share of Funds: The determination of the proportionate amount of federal

ds available to serve parentally-placed private school students with disabilities,
ding the determination of how the amount was calculated.

3. Consultation Process: The consultation process among the district, private school

ficials and representatives of parents of parentally-placed private school students with
bilities, including how such process will operate throughout the school year to ensure

t| parentally-placed private school students with disabilities identified through the
d Find process can meaningfully participate in special education and/or related
ices.

4. Proyision of Special Education and Related Services: How, where, and by whom special
education and/or related services will be provided for parentally-placed private school
students with disabilities, including a discussion of:

- a. Types of services, including direct services and alternate service delivery
L mechanisms;
. How the services provided will be evaluated;
k. How such services will be apportioned if funds are insufficient to serve all
| ‘ students; and
' d. How and when these decisions will be made.

5. Written Explanation by the District Regarding Services: How, if the district disagrees
with the views of the private school officials on the provision of services or the types of
services, whether provided directly or through a contract, the district will provide to the
private school officials a written explanation of the reasons why the district chose not to
proyide services directly or through a contract.

6. Written Affirmation: When timely and meaningful consultation has occurred, the district
must obtain a written affirmation signed by the representatives of participating private

ols. If the representatives do not provide the affirmation within a reasonable period
¢, the district must forward the documentation of the consultation process to the
E.

75




126CSR16

D. Compliance

A private school offjcial has the right to submit a complaint to the WVDE that the district did not engage
in consultation that|was meaningful and timely or did not give due consideration to the views of the
private school official.

If the private schogl official wishes to submit a complaint, the official must provide the basis of the
complaint to the WYDE. The district will forward the appropriate documentation to the WVDE. If the
private school offi 191 is dissatisfied with the decision of the WVDE, the official may submit a complaint
to the Secretary of the US Department of Education by providing the basis of the complaint against the
district to the Secretary, and the WVDE will forward the appropriate documentation to the Secretary.

E. Determining the Proportionate Funding for Private School Students

IDEA requires schgol districts to use a proportionate share of funds received under Part B to provide
services for parentally-placed students with disabilities who attend private schools within the boundaries
of the district, regargless of their place of residence. To determine this proportionate amount, the district
must first determine the number of these private school students through the Child Find activities
developed in the consultation process.

The number of parentally-placed private school students who are found eligible as a student with a
disability as of December 1 of the previous year is divided by the total (public and private) number of
students with disabilities in the district to arrive at the percentage of private school students with
disabilities. This percentage is then applied to the total funding received by the district under Part B and
Section 619 to determine the district’s obligation.

1. State and local funds may supplement but may not supplant the proportionate amount of

2. el district may place equipment and supplies that are purchased with Part B funds in a
ate school for a period of time needed for a program for eligible students with
is Jbilities; howeyver, the district must:
a. Retain title and exercise continuing administrative control over all equipment
and supplies;
b. Ensure that all equipment and supplies are used only for Part B purposes;
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c. Ensure that all equipment and supplies can be removed without remodeling the
private school; and

d. Remove equipment and supplies if no longer needed or if necessary to prevent
| unauthorized use.

district may use Part B funds to pay an employee of a private school to provide
servjces to students with disabilities with a Service Plan when the employee performs the
services:
a. Outside of his or her regular hours of duty; and
b. Under public supervision and control.
4. A djstrict may use IDEA Part B, Section 611 and Section 619 funds to make public
ol personnel available in other than public facilities to the extent necessary to

hat
Gl

e private school.
B and Section 619 funds must not be used to:

a. Finance the existing level of instruction in the private school or otherwise

benefit the private school;

b. Meet the needs of the private school; or

c. Meet the general needs of students enrolled in the private school.
B and Section 619 funds must not be used for repairs, remodeling, or construction of
ivate school facilities.
B and Section 619 funds must not be used for classes that are organized separately
e basis of school enrollment or religion if the classes are on the same site and
1de students enrolled in public and private schools.

G. Determination jof Services

No private school student with a disability has an individual right to receive some or all of the special
education and related services that the student would receive if enrolled in the district. Decisions about
the services that wijl be provided must be made in accordance with the consultation requirements in
Section C.

lowing consultation with the private school representatives, the district will make final
‘ "fions with respect to services to be provided. Annual consultation is not required to
e these decisions. The district determines the period between consultations based on
ging circumstances within the district, such as significant changes in the total
t of funds to be expended and/or the number and location of private school

% ents with disabilities.
student is designated to receive services, the district must initiate and conduct
c kings to develop, review and revise a Service Plan for the student. A team composed

¢ district must ensure that a representative of the religious or other private school
itds the meeting. If the representative cannot attend, the district must use other means
ensure participation, including individual or conference telephone calls. The Service
must describe the specific special education and/or related services that will be
ided to the student in light of the determinations that have been made by the district.
iparent makes clear his or her intention to keep his/her eligible child enrolled in the
i dEte elementary or secondary school located in another district, the district where the
nt resides need not make FAPE available.
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rvices

ate school students with disabilities may receive a different amount of services than
ic school students with disabilities; they are not entitled to every service or the
unt of service that they would receive if enrolled in public school. This means that it

ial education and/or related services the district will provide in light of the services
¢ flistrict determined, through the consultation process, it will make available.

e extent appropriate, the district must initiate and conduct meetings to develop,
w, and revise Service Plans consistent with the requirements for developing an IEP
lined in Chapter 5.

district must ensure that a representative of the religious or other private school
ends each meeting. If the representative cannot attend, the district must use other
ods to ensure participation by the religious or other private school, including

idual or conference telephone calls.
Seryices must be provided by employees of the district or through contract by the district
with an individual, association, agency, organization, or other entity.
Special education and related services, including materials and equipment, must be
secylar, neutral and nonideological.
Seryices may be provided on the premises of private, including religious, schools, to the
extent consistent with law.
Seryices provided to private school students with disabilities must be provided by
personnel meeting the same standards as personnel providing services in the public
schools.
If necessary for a private school student to benefit from or participate in the services the
district has selected to provide, the district must provide transportation from the student’s

ol or home to the site where services will be provided. The district must take the

ident back to either the private school or the home, depending on the timing of the

ices. Transportation costs may be included in the district’s expenditure requirement.
district is not required to transport the student from home to the private school.

vice Plan

ts of the IEP to the extent appropriate (see Chapter S). The Service Plan excludes

js‘at the district has elected to provide to private school students, the Service Plan must
gh typical for an IEP, would be inappropriate given the services the district has

n

Parents of private s¢hool students may only file a due process complaint on the issues of child find and

evaluation. The d
located and a co;i
provision of servi¢

must be forwarded to the SEA. Parents may challenge decisions regarding the

rrocess complaint request must be filed with the district in which the private school is
s by filing a formal state complaint with the WVDE in accordance with procedures

outlined in Chapter 11, Section 1.

Section 3. Students Placed by the District

When the district, through the IEP Team, places a student with a disability in a private school or facility,
the district must e1] the following:
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eeting is initiated and conducted to develop an IEP for the student.

special education procedures and timelines are followed.

ial education and related services are provided in accordance with an IEP.
gpresentative of the private school or facility attends the meeting to develop the IEP or
er methods are used to ensure participation by the private school or facility, including
lividual or conference telephone calls if the representative cannot attend.

e responsibility for reviewing and revising IEPs remains with the district

yices are provided at no cost to the parent, including reimbursement to the parent for
angportation and other costs associated with participation at an IEP meeting conducted
algeographical area outside the jurisdiction of the district.

e(placement in the private school or facility is the LRE for that student.

e student is provided an education that meets state and district standards.

bl S

o

o ® =

10. n if a private school or facility implements a student's IEP, responsibility for

pliance with this part remains with the district and the WVDE.

At the discretion o
meetings to revie
the private school
are involved in and

the district, once a.student with a disability enters a private school or facility,
and revise the IEP may be initiated and conducted by the private school or facility. If
nducts a meeting, the district must ensure that the parent and a district representative
agree to any proposed changes in the IEP before the changes are implemented.

Prior to placing a
district must doc

dent with a disability in a private school or facility outside of West Virginia, the
ent the following:

ARE cannot be provided within the district, within the region, or within the state;

pre than one private school or facility was investigated in regard to the feasibility of

iding services;

ated, and assurances were provided that the school or facility meets the requirements
of ithe IDEA;

4. A current and complete IEP has been developed; and

5. A current signed contract between the district and the private school or facility exists.

Section 4. Unilateral Placement by a Parent

A. General Provisigns for Reimbursement

e| district is not required to pay for costs of tuition, special education, or related
ices at a private school or facility for a student who was unilaterally placed there by a

IEP|for a student who has been evaluated and found eligible. If a parent disagrees with
the pvailability of FAPE and there is a question about financial responsibility, the parent
may file a due process complaint.

2. Ifthe parent of a student with a disability, who previously received special education and
related services from the district, enrolls the student in a private elementary or secondary
schgol without the consent of the district, a court or hearing officer may order the district
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to ﬁimburse the parent for the costs of unilaterally placing the student in a private school

if the court or a hearing officer determines that:

a. The district had not made FAPE available to the eligible student in a timely
manner prior to the time the parent enrolled the student in the private school;
and

b. The private school placement is appropriate.

3. A ‘lgearing officer may find a student’s placement in a private school or facility by a
pat int appropriate even if the private school or facility does not meet state standards.

jon §

B. Denial or Reduction of Reimbursement

—&-

A court or hearin,
placement in a priv

officer may reduce or deny reimbursement to a parent for the cost of a unilateral
e school or facility under the following circumstances:

1. jor to removal of the student from the public school, the district informed the parent of
its/ iptent to evaluate the student (including a statement of the purpose of the evaluation
was appropriate and reasonable), but the parent did not make the student available

e evaluation.

dicial decision finds unreasonableness with respect to the actions taken by the parent.
parent did not inform the district in writing that he or she rejected the placement

hadi

enroll the student in a private school. This written notification by the parent must be
ided to:
a. The IEP Team at the most recent IEP meeting prior to removing the student
from the public school; or
b. The district, in writing, at least ten business days (including any holidays that
occur on a business day) prior to removing the student from public school.

district did not notify the parent of his or her obligation to provide the notice set forth
mber 3. above.

school prevented the parent from providing notice.

e|district’s proposed placement would likely result in physical harm to the student.

e|parents are not literate or cannot write in English; or
el reduction or denial of reimbursement would likely result in serious emotional harm
to the student.
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‘ Chapter 9
GENERAL SUPERVISION AND ACCOUNTABILITY FOR PERFORMANCE AND

| COMPLIANCE

‘ Section 1. General Supervision
A, Rmponsibilitie# of the West Virginia Board of Education
The West Virginia Board of Education establishes policies and ensures that procedures are in effect to
provide a free appropriate public education (FAPE) to all students with exceptionalities in accordance
with state and federgl laws and regulations. The Board ensures the WVDE implements the general
supervision of all programs and services for eligible students with exceptionalities and that all services

meet state standar
education of all
of the Board and W

and the requirements of IDEA 2004. All district and state operated programs and the

ents with exceptionalities residing within the state are under the general supervision
VDE.

The West Virginia}E oard of Education has primary responsibility to:
1. Estgblish regulations pertaining to the education of all eligible students with
exceptionalities in the State;
2. Establish standards pertaining to the education of all eligible students with
ex ptionalities in the State;
3. Estgblish regulations to protect student and parent rights as they pertain to the education

| 11 eligible students with exceptionalities in the State;

Ensure that eligible students with exceptionalities in the State, including individuals in
residlential institutions and private schools, receive an education in accordance with State
and|federal laws;

Estgblish certification requirements for personnel providing educational and related
services to eligible students with exceptionalities;

Approve allocations and disburse state and federal funds designated for the education of
eligible students with exceptionalities;

Administer education programs, including programs providing special education and
related services for students with exceptionalities, in the State's correctional institutions
in atcordance with applicable State and federal laws and regulations;

Addpt the National Instructional Materials Accessibility Standard for purposes of
providing instructional materials to persons with blindness or other persons with print
disabilities in a timely manner after publication of the NIMAS in the Federal Register;

k collaboratively, to the maximum extent possible, with the state agency responsible
sistive technology programs.

leadership role in developing quality educational services for eligible students with exceptionalities in the
State, providing guidance in the implementation of State Board of Education policies and regulations
governing the education of eligible students with exceptionalities, and providing direction and assistance
for special educatiop services in the State. General supervision responsibilities of the WVDE include
administration of fuhding, monitoring and supervision of local educational agency (LEA) implementation
and implementatid of interagency agreements to ensure collaboration among agencies serving students
with exceptionalities.
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The WVDE is responsible for ensuring that:

10.

11

e requirements of IDEA 2004, Part B are implemented;
ach educational program for students with exceptionalities administered within the

State, including each program administered by any other state or local agency, is under
thjgeneral supervision of the WVDE and meets the education standards of the WVDE
§ }uding the requirements of IDEA 2004, Part B);

1

cies and procedures implementing the State monitoring and enforcement

btitle B of title VII of the McKinney-Vento Homeless Assistance Act (42 U.S.C.

1 et seq.) requirements are met in the provision of special education services to

meless students;

el West Virginia Advisory Council for the Education of Exceptional Children is

orted in order to provide guidance with respect to the education and related services

dents with exceptionalities in the State;

|cies and procedures are in place to prevent inappropriate overidentification or

sproportionate representation by race and ethnicity of students as students with

sabilities:

.l E)ata are collected and examined to determine if significant disproportionality based

pon race and ethnicity is occurring in the State and the districts with respect to:

i. The identification of students as students with disabilities, including those
with a particular impairment;

ii. The placement in particular educational settings of these students; and

iii. The incidence, duration and type of disciplinary actions, including
suspensions and

iv. expulsions.

b.| When a significant disproportionality in identification or placement is determined to

exist:

i. A review of the policies, practices and procedures is conducted, and, if
appropriate, the policies, practices and procedures used in the identification
or placement are revised to ensure that the policies, practices and procedures
comply with the requirements of the Act; and

ii. The district is required to use the required amount of Part B funds to provide
early intervening services to students in the district, particularly, but not
exclusively, to students in those groups that were significantly
overidentified; and

iii. The district is required to publicly report on the revision of policies,
practices and procedures described in b) 1) above.

The| necessary procedures are developed, including guidelines, forms and instruments to
imﬁ] ement the State Board of Education policies and State and federal laws governing the
education of students with exceptionalities;

A practical method is developed and implemented to determine which students are
currently receiving needed special education and related services;

Teachers and administrators in all districts are fully informed about their responsibilities
implementing LRE requirements and are provided with technical assistance and
ining necessary to assist them in this effort;

is effectively implemented for students in private or public institutions, including, if
necgssary, making arrangements such as memoranda of agreements or special
implementation procedures;

ies of applicable standards are disseminated to each private school and facility to
which a district has referred or placed a student with a disability;
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The| implementation of all special education programs, including IEP and LRE
reqyirements, for all eligible students with exceptionalities in the state, including students
placed in residential institutions and private schools, incarcerated youth, and students
with disabilities who are convicted as adults under state law and incarcerated in adult
prisons is monitored through procedures such as written reports, on-site visits and parent
questionnaires to assure the compliance with federal laws and regulations, state laws,
policies, standards and regulations;
If |there is evidence that a district makes placements that are inconsistent with LRE
requirements, the WVDE conducts a review of the district’s justification for its actions
} assists in planning and implementing any necessary corrective actions;
including data disaggregated by race and ethnicity, are examined to determine if

significant discrepancies are occurring in the rate of long-term suspensions and
Isions of students with disabilities. If discrepancies are occurring, a review of the
ict’s policies, practices and procedures relating to the development and

ementation of IEPs is conducted; if appropriate, they may be revised to include the
e lof positive behavior interventions and supports, and procedural safeguards, to comply
ith IDEA 2004.

gulations;

; lopment and revision of State standards that apply to them in the provision of

: Department participates in the development and provision of programs for the

training of educational personnel related to special education issues and services;

Linisons are established with:

a. | Other state and regional agencies, parent and professional organizations, and private
| ‘agencies serving students with exceptionalities;

b.| 1’Colleges and universities preparing personnel to work with students with
- lexceptionalities; and

c.| hTederal projects and national agencies which provide services for students with

excepuonalities;
Districts, parents and other agencies are informed of the content and implications of

glations and State and federal laws pertaining to the education of eligible students

'i exceptionalities;

district establishes, maintains and implements procedural safeguards that meet the

girements of IDEA;

thods for the provision of services are prescribed as follows:

 |An interagency agreement or other mechanism for interagency coordination is in

- effect between each non-educational public agency described in paragraph b. and the

' IWVDE that are needed to ensure FAPE is provided, including the provision of the
rhese services during the pendency of any interagency dispute referred to below. The

~ |agreement or mechanism must include the following:

' li. An identification of, or a method for defining, the financial responsibility of each

agency, including the state Medicaid agency and other public insurers of students

with exceptionalities, for providing any services that are also considered special

&
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education or related services. The financial responsibility of each noneducational

agency must precede the financial responsibility of the district (or the state

agency responsible for developing the student's IEP);

ii. The conditions, terms, and procedures under which a LEA must be
reimbursed by other agencies;

iii. Procedures for resolving interagency disputes from other agencies or
otherwise implement the provisions of the agreement or mechanism; and

iv. Policies and procedures for agencies to determine and identify the
interagency coordination responsibilities of each agency to promote the
coordination and timely and appropriate delivery of any services that are also
considered special education.

B. If any public agency other than an educational agency is otherwise obligated

under federal or State law, or is assigned responsibility under State policy or

pursuant to paragraph a. of this section, to provide or pay for any services that are

also considered special education or related services (such as, but not limited to,

services relating to assistive technology devices, assistive technology services,

supplementary aids, supplementary services, related services transition services)

that are necessary for ensuring FAPE to students with disabilities within the

State, the public agency must fulfill that obligation or responsibility, either

‘ directly or through contract or other arrangement.

'd.  Ensure that a noneducational public agency described in b. of this section may

| not disqualify an eligible service for Medicaid reimbursement because that

‘ service is provided in a school context.

'd. Ensure that if a public agency other than an educational agency fails to provide or

pay for the special education and related services described in paragraph b. of

this section, the district (or state agency responsible for developing the student's

IEP) must provide or pay for these services to the student in a timely manner.

The district or state agency may then claim reimbursement for the services from

the noneducational public agency that failed to provide or pay for these services

and that agency must reimburse the district or state agency in accordance with

the terms of the interagency agreement or other mechanism described in

paragraph a. of this section.

'¢.  Ensure that the requirements are met through:

i. State statute or regulation;

ii. Signed agreements between respective agency officials that clearly identify
the responsibilities of each agency relating to the provision of services; or

iii. Other appropriate written methods as determined by the Chief Executive

| Officer of the state or designee of that officer; and

fi  Document that the state has on file with the Secretary information that
demonstrates the requirements of 23. a. — e. are met.

State Performance Plan (SPP) for special education is developed, reviewed and/or

ed, including performance goals and indicators, and progress is reported annually,

ding the progress of students with disabilities on statewide assessments, as required

e United States Department of Education;

Ll

State’s funding mechanism does not result in placements that violate the LRE
requirements and does not distribute funds based on the students’ placements that would
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It in the fallure to provide a student with a disability FAPE according to the student’s

and district personnel are prohlblted from requiring parents to obtain a prescnptlon

j controlled substances (defined as those substances under schedules LILIILIV or V in
ction 202(c) of the Controlled Substances Act) as a condition of attending school,

iving an evaluation or receiving services; and

ate and district-wide assessments, to the extent possible, are developed and
ministered using universal design principles.

of the Districts

; ding the West Virginia Schools for the Deaf and Blind and schools under the

WVDE Office of Institutional Education Programs, have the responsibility for
quirements of the IDEA 2004 and West Virginia Code §18-20-2 and ensuring FAPE
ceptionalities. Districts have responsibility for providing quality educational services
with exceptionalities within their jurisdiction.

sponsible for ensuring that:

that are maintained, collected and reported to the WVDE regarding special

rmation related to parentally-placed private school students is maintained and

pyided to the WVDE including:

a. The number of students evaluated;
b. The number of students determined to be student with a disability; and
c. The number of students served.
compliance with the regulations of agencies, organizations, or individuals who

pyide contractual special education and/or related services is monitored;

West Virginia has|
the ESEA Conso
exceptionalities
2004 and the SPP.
collecting and a

stakeholder support,

A. Performance G

br agencies, organizations, or individuals are informed of the State and federal
irements pertaining to the education of students with exceptionalities;

going program evaluations are conducted to improve the effectiveness of services
pyided to eligible students with exceptionalities; and

state and federal confidentiality requirements.
Section 2. State Performance Plan

well-established commitment to improving results for all students as established in

f]dated State Application and Accountability Workbook, and for students with

ugh the Continuous Improvement and Focused Monitoring System (CIFMS), IDEA
IDEA 2004 and the SPP further require the district to measure progress through

alyzing data relevant to the established performance and compliance indicators and

statewide assessme
for 2005 - 2010 sets
with measures spe¢

)

irgs| states to measure progress annually on performance goals and indicators established

ent of Education for students with disabilities related to part1c1pat10n and results on
, graduation rates, drop-out rates, disproportionality and suspension rates. The SPP
fonh three monitoring priorities and twenty performance and compliance indicators,
ed for determining state and district performance. To the maximum extent possible,
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the goals for studehws with disabilities must be consistent with the goals and standards established by the
State for all students. Performance targets and improvement activities for six years are included in the
plan.

The SPP monitoring priorities are:

E in the LRE, which includes graduation rates, dropout rates, participation and
ormance in statewide assessment, suspension rates, parent involvement, child find
diplacement in the LRE;

sproportionality, which includes appropriate identification of racial/ethnic groups as
idents with disabilities; and

njeral supervision, which includes effective transition from early intervention to public
1 programs, effective secondary transition and post school outcomes, correction of
ompliance with IDEA requirements and effectiveness of the monitoring and dispute

The WVDE is requijred to collect, review and analyze data annually to determine whether the State and
each district have njet the established SPP targets on each of the twenty indicators. Data are collected
through three soury

IS, a dedicated statewide computer network with an integrated record system for all

ident, personnel and financial information through which all the data required by
Section 618 of IDEA 2004 are collected;

2. e| CIFMS system through which districts submit their self-assessment data; and

3. e|dispute resolution (complaint, mediation and due process) web-based data systems.

The WVDE is reqpired to report Section 618 data to the United States Department of Education,
Education Data Exchange Network (EDEN) and the Office of Special Education Programs (OSEP) and to
publicly report stat¢ and district data, which is accomplished primarily through the WVDE website.
Section 618 reports|include assessment participation and results, child count, race/ethnicity, educational
environments, suspension, exit and personnel. Results on the twenty SPP indicators are reported for the
state in the Annual Performance Report, and for selected indicators for each district on the WVDE
website. The SPP is revised as appropriate to ensure progress.

District Responsibility

The district is the 'primary unit for improving results, and progress on the SPP priorities and indicators
depends on district ¢fforts. The IDEA 2004 requires districts to adopt policies that are consistent with the
WVDE’s perform: arice goals and indicators. Therefore, on an annual basis and as part of the district self-
assessment requirements of the CIFMS, the district will:

1. Use|data-based decision-making procedures and a local steering committee to review and
alyze Section 618 data and additional district-level data to determine if the district is
ing progress toward the State’s performance goals and indicators and district self-
sessment improvement plans;

elop, implement, and revise district improvement plans as necessary to make

rts as required to the WVDE; and
rrect any noncompliance on SPP compliance indicators within one year of notification
by the WVDE.
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ng and Determinations

WVDE Responsi ility

I monitor districts’ implementation of the requirements of IDEA and this policy,
when a district’s noncompliance is identified, it is corrected as soon as possible,

of actions correcti

develop and impl
soon as possible,
will provide to
corrected as soo
approval of the

C. Statewide and

WVDE Responsibil

The WVDE is requ
including the: |

ter than one year after WVDE’s notification of the noncompliance. The district

ywal of documentation and evidence submitted by the district of implementation

g the noncompliance.

ility

ion|in writing of a noncompliance with IDEA or Policy 2419, the district will

ment such corrective actions as are required to correct the noncompliance as
Fnd in no case later than one year from the date of notification. The district
¢ WVDE the documentation required to verify the noncompliance has been
as possible and within timelines set by WVDE to ensure timely review and

ocumentation.

istrict Assessment Reporting

ty

ired to collect and report statewide and district-wide (if applicable) assessment data,

nber of students with disabilities participating in regular assessments and the number

'those students who were provided accommodations;

number of students participating in alternate assessment(s); and

w N

Whenever the WV
it must include the i

Al
al
2. Dis

L.

District Responsi

The district is agc
assessments, with |
Guidelines for P:
basis and as part o:
1. E

N
2.
de

performance results of students with disabilities, if doing so is statistically sound and
not disclose results identifiable to individual students.

DE reports information to the public on the assessment of students without disabilities,

ormation above, as well as:

egated data that includes the performance of students with disabilities together with
ther students; and
ggregated data on the performance of students with disabilities.

ity

ountable for appropriately including all students in statewide and district-wide
without accommodations, if determined appropriate by the IEP Team following the
ipation of Students with Disabilities in State Assessment. Therefore, on an annual
he self-evaluation requirements of the WVDE’s monitoring system, the district must:

ure that all students with disabilities participate in West Virginia Measures of
demic Progress (WVMAP);

data-based decision-making procedures to review and analyze district-level data to

termine if the district is making progress in including all eligible students with
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bilities in the statewide assessment program and in consistently improving the level

ed to collect and analyze discipline data, including data disaggregated by race and
icts to determine whether significant discrepancies are occurring in the rate of long-

ethnicity, from di
t expulsions of students with disabilities:

term suspensions

ng districts in the state; or
|I£1.)ared to such rates for students without disabilities within the district.

ity

is and as part of the self-evaluation requirements of the WVDE’s monitoring system, the

Tlxrre the suspension and expulsion data that it collects and reports to the WVDE are

ate;

2. Use data-based decision-making procedures to review and analyze district-level

ipline data to determine if significant discrepancies are occurring between the long-
suspension and expulsion rates for students with and without disabilities; and

3. Develop, implement and revise district improvement plans, and when found to have a

significant discrepancy, review and revise policies, procedures and practices as necessary

tojepsure that they are in compliance with the IDEA 2004 in relation to the following:

a. The development and implementation of IEPs;

b.  The use of positive behavioral interventions and supports; and

c. Procedural safeguards.

E. Disproporﬁonalty
WVDE Responsij)’: ity

have significant disproportionality of students identified as needing special education based on race and

The IDEA 2004 r qg;\ires the WVDE to collect and analyze data to determine whether the state or districts
ethnicity. The state is required to report the:

1. Ni

uy ber and percentage of students in each particular racial/ethnic group who are
entified as eligible for special education and weighted risk ratio indicating the chances
a|student within the racial group being identified;

entage of students in each racial/ethnic group who are identified under particular
ogories of disability and weighted risk ratio indicating the chances of a student within
acial group being identified within particular categories; and

rcentage of students in each racial/ethnic group who are placed in particular special
pation settings and weighted risk ratio indicating the chances of a student within the

o
>

al group being placed in the setting.

88




126CSR16

In the case of a detgrmination of significant disproportionality, the WVDE must provide for a review of
the policies, procedures and practices used and require any district identified to reserve the maximum
amount allowed under law of federal special education funds to provide comprehensive coordinated early
intervening services, The district is required to publicly report on the revision of policies, procedures and
practices.

District Responsibility

On an annual basi

and as part of the self-evaluation requirements of the WVDE’s monitoring system, the
district must: ‘

1. Use data-based decision-making procedures to review and analyze district-level data on
to determine if significant disproportionality exists; and

'view and, if appropriate, revise the district improvement plan, policies, procedures and
practices used in the identification or placement of students to prevent disproportionality
sed on race.

Section 3. Highly Qualified Personnel
A. Professional

The district must

ensure that personnel working with students with disabilities are fully licensed or
certificated and highly qualified, whether they contract with or are employed by the district. The district
must take measurable steps to recruit, hire and retain highly qualified personnel who meet WVDE
certification, licelE e or other requirements for position assignments, including those for teachers,

related service providers, paraprofessionals and assistants. Nothing in IDEA 2004 creates a right of action
on behalf of a student or class of students for failure to employ highly qualified personnel or prevents a
parent from filing te administrative complaint about staff qualifications.

The highly quali

|d requirements do not apply to any special educator contracted or employed by
districts to provide

ervices to privately placed students whether placed by the parents or an IEP Team.
B. Paraprofessionals, Assistants and Aides

The district may employ paraprofessionals, assistants, and aides who are appropriately trained and
supervised to assdii in the provision of special education and related services to students with disabilities
if they meet standards established by the WVDE.

A special education|paraprofessional working in a Title I school-wide program must be highly qualified
as demonstrated by the competencies listed in the NCLB Act.
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Chapter 10
PROCEDURAL SAFEGUARDS

Education is a
Policy 2419 provi
with exceptionaliti
appropriate for
appropriate publi
process.

ental right and a necessary benefit for all West Virginia students. IDEA 2004 and
procedural safeguards, that is, procedures to protect the educational rights of students
who need changes in the manner in which their education is provided to ensure it is
unique needs. These procedural safeguards ensure the student’s right to free
ducation through informed parent/adult student participation in the special education

This chapter will

and access to ed
mediation, due pri
other chapters.

dress procedural safeguards of notice, consent, independent educational evaluation,
ational records. The remaining dispute resolution safeguards, state complaints,
ess complaints, private placement, discipline, and attorneys’ fees, are discussed in

Section 1. Notice Requirements

olicy 2419 require three types of notices, all of which must meet general requirements

i J-a specific to the type of notice. The three types of notices are:

ocedural safeguards notice;
ior written notice; and
3. Notice of meetings.

All notices must be written in the native language of the parent/adult student or other mode of
communication used by the parent/adult student (unless it clearly is not feasible to do so) and must be
written in an easily understandable manner. If the native language or mode of communication of the
parent/adult student is not a written language, the district must take steps to ensure that the notice is
translated orally or by other means to the parent/adult student in his or her native language or other mode
of communication gnd the parent/adult student understands the content of the notice. The district must
maintain written evidence that these requirements have been met.

Section 2. Procedural Safeguards Notice
To facilitate their i

safeguards throu:
document.

ormed participation, parents/adult students are informed of the extensive procedural
the Procedural Safeguards Available to Parents and Students with Exceptionalities

A. Procedural Sal ]juards Notice Contents
S

The notice includes a full explanation of the following procedural safeguards:

Acdess to educational records;
Opportunity to resolve complaints through due process complaints or the state complaint
progess, including:
| a. Time period in which to file a complaint;
b. The opportunity for the agency to resolve the complaint;

1. Indgpendent educational evaluation;
2. Prior written notice;

3. Pargnt/adult student consent;

4,

5.
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c. The difference between the due process and state complaint procedures,
including the jurisdiction of each procedure, what issues may be raised, filing

and decisional timelines, and relevant procedures;

| availability of mediation;

student’s placement during pendency of decisions in due process hearings;

redures for students who are subject to placement in an interim alternative educational
g,

irements for unilateral placements by parents of students in private schools at public
nse;

process hearings, including requirements for disclosure of evaluation results and
endations;

ide the parent/adult student a procedural safeguards notice at least once per school
y between July 1 and June 30. Because notice must be provided on each of the

in an initial referral or a parent/adult student request for evaluation;
the first occurrence of a filing of a due process complaint or state complaint
n request by the parent/adult student.

nt may receive the procedural safeguards notice by electronic mail (e-mail) if the
tion available.

Section 3. Prior Written Notice
(PWN) is the act of informing a parent/adult student, in writing within a reasonable

e the district proposes or refuses to initiate or change the student’s identification, the
al placement, or provision of FAPE. PWN serves two purposes:

)

rovide the parent/adult student with enough information so that he or she is able to
understand the district’s proposed action(s) or refused action(s) and to make
ed decisions, if necessary; and

provide a framework for data-based discussion and problem solving.

Written Notice

description of the action proposed or refused by the district;

gxplanation of why the district proposes or refuses to take the action;

description of each evaluation procedure, assessment, record, or report the district used

basis for the proposed or refused action;

ns were rejected;
gscription of other factors relevant to the district’s proposal or refusal;
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tement that the parent/adult student has protection under the procedural safeguards,

if notice is not an initial referral for evaluation, a description of how to obtain a copy
the Procedural Safeguards Notice; and

ces to contact in obtaining assistance in understanding their Procedural Safeguards
ce.

Provision of Prior Written Notice

ed to the parent /adult student five days prior to implementing the proposed action or
e refusal. This requirement does not apply to notice of disciplinary removals, which
the same day the decision to remove the student is made.

Section 4. Notice of Meetings

both of the parents of the student with an exceptionality are present at each meeting
opportunity to participate in meetings, including EC and IEP meetings, the district

%‘notice by:

fying parents/adult students of the meeting early enough, i.e., no less than eight days
to the scheduled meeting date, to ensure that they will have the opportunity to

d; and
(Eduling the meeting at a mutually agreed on time and place.

purpose, time, and location of the meeting;

o will be in attendance; and

explanation that at the discretion of the district or parent/adult student, other

ividuals who have knowledge or special expertise regarding the student as determined
he district or the parent/adult student inviting the individual, can attend the meeting.

initial IEP Team meeting for a child who was previously served in the WV Birth to
written notice must indicate this purpose, and indicate that the district will invite, at
the WV Birth to Three service coordinator or other representative to assist with the
services.

meeting includes the consideration of post secondary goals and transition services for

Sﬂixteen, or younger if appropriate, the written notice must also indicate this purpose,

ct will invite the student and identify any other agency that will be invited to send a

¢ parent/adult student must provide written consent for any invited agency

nd the IEP Team meeting.

Section 5. Parental Participation

articipation in the special education process, the district shall afford the parents of a

eptionality an opportunity to inspect and review all education records with respect to
gvaluation and educational placement of the student, and the provision of a free

Jucation to the student. The procedures for accessing education records are outlined

ate Board of Education Policy 4350, Procedures for the Collection, Maintenance and

t Data.

92




| 126CSR16

&afforded an opportunity to participate in meetings with respect to the identification,
u“iational placement of the student, and the provision of a free appropriate public

ent. Therefore, the district must take whatever action is necessary to ensure that the
 the proceedings at a meeting including arranging for an interpreter for parents with
native language is other than English.

evaluation and e
education to the s
parent understan
deafness or whose

Parents must also b

The district may oEduct the EC and/or IEP Team meeting without a parent/adult student in attendance
ict has documentation that reasonable measures have been taken to ensure parent/adult
h. If unable to convince the parent/adult student that he or she should attend, the

a record of its attempts to arrange a mutually agreed upon time and place such as:

iled records of telephone calls made or attempted and the results of those calls;

ies of correspondence sent to the parent/adult student and any responses received;
or

iled records of visits made with the parent/adult student and the results of those
visits.

If neither parent |
participation, incl

ran attend, the district shall use other methods to ensure parent/adult student
ding individual or conference telephone calls.

The district must (ﬁ in written parental consent for the initial provision of special education services and
provide the parent a|copy of the IEP, at no cost to the parent.

Section 6. Informed Consent

Informed consent is|written approval given by a parent/adult student who has been fully informed of and
understands all information relevant to the activity for which consent is sought. The request for consent
describes the activity for which consent is sought and lists the records, if any, that will be released and to
whom. All information must be provided in the native language or mode of communication of the
parent/adult student| The parent/adult student must be informed that the approval is voluntary and may be
revoked at any time. Consent is indicated by the parent’s /adult student’s signature. If a parent/adult
student revokes consent, the revocation is not retroactive, that is, it does not negate an action that has
occurred after the consent was given and before the consent was revoked. If consent is revoked after the
student has initially| been provided special education and related services, the district is not required to
amend the student’s educational records to remove any references to the student’s receipt of special
education and related services because of the revocation of consent.

A. Informed Consent Required

Informed written copsent is required before:
rlducting an initial evaluation or reevaluation to determine whether a student is eligible
pecial education when this involves more than a review of existing information. The
district need not obtain parental consent for a reevaluation if the district can demonstrate
document that it made reasonable efforts to obtain consent and the parent has failed
respond.
ally providing special education and related services to a student with a disability.
arent consent for initial evaluation may not be construed as consent for the initial
ision of special education and related services. When a student with a disability
ansitions from WV Birth to Three to Part B services, the district shall provide the
lent’s parents a detailed explanation of the differences between an IFSP and an IEP.
e parent chooses an IFSP, the district obtains informed consent from the parent.
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special education 2
consent, the distric
is not considered
meeting or develop

The district may n
student any other se

D. Failure to Resp

When a parent/adult
consent to determin
must have a record
correspondence sent,

E. Revoking Con

Consent previously
education and relate
occurs. Consent mu

sent

s¢losing personally identifiable information from the student’s education records,
gss provided as an exception under the FERPA and Policy 4350. The written consent
st specify the records that may be disclosed, state the purpose of the disclosure, and

ify the party to whom the disclosure will be made.

essing public benefits or insurance or private insurance to pay for services listed in

[EP. (See Chapter 1, Section 2, C.)

agency representative likely to pay for or provide transition services attends an IEP
eting.
sonally identifiable information is released between officials in the district of

ence and the district in which the private school is located.
t Not Required

uired to obtain informed consent in the following situations:

tn a review of existing data is part of an evaluation or a reevaluation.

tests are administered to both general and special education students in a grade or

s and consent is not required for all students.
hen a teacher or related-service provider conducts observations, ongoing classroom

| ation, or criterion-referenced tests, as described in the IEP, to determine the

ent’s progress toward goals and benchmarks/objectives on the IEP.

5 consent for or refuses to respond to a request for consent to initial provision of

d related services after the district has documented reasonable efforts to obtain
annot use mediation or due process to obtain placement. In this situation, the district
violation of the FAPE requirement and is not required to convene an IEP Team

an IEP for the child for whom the parent refused consent.

t use a parent’s refusal to consent to one service or activity to deny the parent or
ice, benefit or activity, except as required by this part.

ond to a Request for Consent Regarding Reevaluation

Lstudent fails to respond to reasonable measures taken by the district to obtain written
continued eligibility, the district may proceed with the reevaluation. The district
of its attempts to gain consent by documenting telephone calls made or attempted,
or visits made to the home or place of employment.

given for an evaluation or an individual assessment, the initial provision of special
d services, and the disclosure of information may be revoked only before the action
st be revoked in writing. If at any time subsequent to the initial provision of special
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education and relagj 2d services the parent/adult student revokes consent in writing for the continued
provision of special education and related services, the district may not continue to provide special
education and relate( services, but must provide prior written notice complying with Chapter 10, Section
3. before ceasing provision of special education and related services. The district is not considered in
violation of the FARE requirement and is not required to convene an IEP Team meeting or develop an
IEP for the student|for whom consent is revoked. Dispute resolution procedures may not be used to
obtain agreement ora ruling that the services may be provided to the student,

Section 7. Independent Educational Evaluations

An independent ed|

cational evaluation (IEE) means one or more individual assessments, each completed
by a qualified examiner who is not employed by the district responsible for the education of the student in
question.

A, Right to an In

parent/adult student has the right to obtain an IEE at public expense if he or she
isagrees with an evaluation obtained or conducted by the district. The parent/adult
t is entitled to only one IEE at public expense in response to a district evaluation.

2. elparent/adult student has the right to an IEE at his or her own expense at any time.

3. e IEE meets the criteria outlined in Chapter 3, Section 3, the EC/IEP Team must
nsider the IEE in its decision making process.

4. e| parent/adult student is not automatically entitled to have additional assessments

jrnd those determined necessary for an evaluation. However, if the parent/adult
ent is interested in additional or different assessments and the district refuses to
ide them, he or she may pursue additional assessments through a due process hearing
est. In addition, the district may initiate a due process hearing to determine if the
uon it conducted is approprlate If the final dec1s1on of a hearing ofﬁcer or a court

5. A hearing officer may order an IEE at public expense if he or she determines that the
eva hanon conducted by the district was not appropriate.

ask why he or she djsagrees with the evaluation obtained by the district, but the district cannot require an
explanation. Wit

with evaluation criteria described in Chapter 3, applicable for IEE including:
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iteria listed above, the district may not impose other conditions or timelines if doing so
would be inconsistent with the parent’s/adult student’s right to an IEE. Upon request, a list of qualified
examiners who can ¢onduct an IEE will be provided.
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nt may request an opportunity to demonstrate that unique circumstances justify an

at IEE will be publicly funded.

sibilities Following Independent Educational Evaluation Requests

dent requests an IEE at public expense, the district must do one of the following
s of written request:

sree, in writing, to pay for an IEE at reasonable and prevailing rates, and provide the
St ict’s IEE criteria and information about where an IEE may be obtained.

er WVDE mediation to try to resolve differences. This is only available if parents
¢e to mediate.
equest a due process hearing to show that the district’s evaluation is appropriate. If the
’ hearing decision is that the district’s evaluation is appropriate, the parent/adult
dent may pursue an IEE, but at his or her own expense.

dent asks the district to pay for an IEE that has already been obtained, the district

for the IEE; or
est WVDE mediation when parents agree to mediate; and/or

ict’s evaluation was appropriate. The district does not have to pay for an IEE if the
ing officer finds for the district.

¢ district, if the IEE meets the district’s criteria, in any decision made with respect to

E. The results may also be presented as evidence at a hearing regarding the student.

ss of whether the IEE is at the expense of the parent/adult student or district.

cannot be the sole determining factor for eligibility. The EC has the responsibility to

use existing evaluation data and other information from a variety of sources, in addition to the IEE, to

determine whether!a

A surrogate paren
parent under the
identification, eva
student.

A. Referral

Any person who i

determination to nﬁ
in;

district will appo

student has an exceptionality or continues to have a disability under Policy 2419.

Section 8. Surrogate Parents

A 2004. The surrogate parent may represent a student in all matters relating to the
tion, and educational placement of the student and the provision of FAPE to the

‘ ‘E an individual assigned by the district to assume the rights and responsibilities of a

- a Surrogate Parent

; aware that a student may need a surrogate parent may make a referral for a
district’s special education director or an appropriate district administrator. The
surrogate in any of the following circumstances:
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Eent cannot be identified.

ent cannot be found after reasonable efforts to locate the parent.
student is a ward of the state. If a state judge has appointed a surrogate to oversee the

The district will
cannot appoint a
When a surrogate|
conditions set fort]
days after it dete

B. Criteria for Sery

A surrogate parem:jl

placement and the |

é: i?igi
3. Me

of a student who is a ward of the state, the judge-appointed surrogate may make
sions regarding the student’s education, including special education, provided he or

e meets the criteria for a district-appointed surrogate.

student is an unaccompanied homeless youth as defined in Section 725 (6) of the
ey-Vento Homeless Assistance Act.

ake a good faith effort and maintain records of attempts to locate a parent. The district
‘llﬁrrogate parent when the natural parent is available but chooses not to participate.

arent is needed for a student, the district will appoint a surrogate who meets the
below. The district will make reasonable efforts to assign a surrogate within thirty

\ines that the student needs a surrogate.

ing as a Surrogate Parent

may represent the student in all matters relating to identification, evaluation,
ovision of FAPE. The surrogate parent must:

knowledge and skills that ensure effective representation.
ave a personal or professional interest that conflicts with the interest of the student.
t one of the following conditions:

a. Is not an employee of the WVDE, the district, or any other agency that is
involved in the education or care of the student; or
b. Isnot an employee of a nonpublic agency that provides education or care of the

student.

A person who oth(fnwise qualifies to be a surrogate parent is not an employee of the district or agency
iy

solely because he

she is paid to serve as a surrogate parent.

In the case of a
shelters, transition
as temporary surr
meets all of the re

An “adult student™

transferred under

A. Discussion of t

Not later than the
rights to the student
student turns eight
educational intere

dent who is an unaccompanied homeless youth, appropriate staff of emergency

tes without regard to the above requirements until a surrogate can be appointed that
irements of this section.

Ehelters, independent living programs and street outreach programs may be appointed

Section 9. Adult Students and the Transfer of Rights

s a student who is at least eighteen years of age to whom special education rights have
¢ IDEA 2004 and West Virginia Code.

¢ Transfer of Rights

dent’s 17th birthday, the IEP Team must discuss the transfer of special education
Special education rights will transfer from the parent to the adult student when the

jn years of age unless a court has appointed a legal guardian to represent the

of the student.

B. Following a Det¢rmination Concerning the Transfer of Rights
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pecial education rights transfer at age eighteen, the parent and student will be
have transferred. The IEP must contain a statement that the student has been
1 education rights will transfer to him or her.

C. Written Notice 4nd IEP Team Participation

The right to receive

written notice is always retained by both the parent and adult student. The parent will

continue to receive
parent has the righ
or her educational p

The district must ¢

concerning special

These statutes also
requirements may
Maintenance and D
records must be trai

Additional procedt
2004, Policy 2419
complaint. These p

(0
education and the provision of FAPE. IDEA 2004 and FERPA contain provisions to

protect the confide !

K

opies of any notices, including those listed in Section 1 of this chapter. While a
0 receive notices, only the adult student has the right to make decisions regarding his

Section 10. Confidentiality and Access to Records
llect, use, and maintain information about a student to make appropriate decisions

tiality of personally identifiable information in student special education records.
rovide for the right of the parent/adult student to review and inspect records. The full
pe found in West Virginia State Board of Education Policy 4350: Collection,
sclosure of Student Data. School personnel with responsibilities for educational
ed in these policies.

al safeguards include the right to file a state complaint alleging a violation of IDEA

or Policy 4350, the right to request mediation and the right to file a due process

ocedural safeguards may be found in Chapter 11, Dispute Resolution.
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Chapter 11
DISPUTE RESOLUTION

A variety of optior
related to the imp
identification, eval
administers a disputs
combination:

1. Stat
2. Med
3. Due

The federal regul
complaint system
that special educa

A. Responsibilities

An individual or or
complaint must be i

are available to resolve disagreements between parents/adult students and districts
entation of state and federal special education laws and regulations regarding the
tion or educational placement of a student or the provision of FAPE. The WVDE
e resolution system including the following processes that may be used singly or in

> complaint including early resolution;
iation; and

eprocess complaint including a resolution process.

Section 1. State Complaint Procedures

investigating and resolving state complaints. A formal state complaint is a charge
laws or regulations are not being followed by a district or public agency.

E%:ms for implementing Part B of IDEA 2004 require each state to administer a

pf an Individual/Organization Filing a State Complaint

panization may file a state complaint under the procedures described below. The
writing and include:

A
its
re

The complaint must
complaint is receive
or public agency ser
WVDE has made |

required, the compl

tement that a public agency has violated a requirement of Part B of IDEA 2004 or
implementing regulations or West Virginia Code §18-20 and implementing
lations Policy 2419: Regulations for the Education of Students with Exceptionalities
or Policy 4350: Procedures for the Collection, Maintenance and Disclosure of
ent Data;

ifacts on which the statement is based;

signature and contact information for the complainant; and

leging violations against a specific student: '

a. The name and address of the residence of the student;

b. The name of the school the student is attending;

c. In the case of a homeless student (within the meaning of section 725(2) of
the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11434 a (2),
available contact information for the student and the name of the school the
student is attending;

A description of the nature of the problem of the student, including facts
related to the problem; and

A proposed resolution to the problem to the extent known and available to
the party at the time the complaint is filed.

allege a violation that occurred not more than one year prior to the date that the
1. The party filing the complaint must forward a copy of the complaint to the district
ving the student at the same time the party files the complaint with the WVDE. The
vailable a form for filing a state complaint. Although the use of this form is not
int must be in writing and meet the criteria in 1. — 4. as described above.
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of the West Virginia Department of Education

»pted written procedures for responding to or investigating complaints and widely

rocedures to parents and other interested individuals including parent training and
protection and advocacy agencies, independent living centers, and other appropriate

er the complaint is filed, the WVDE must:

out an independent on-site investigation if the WVDE determines the state
laint is sufficient. The WVDE will conduct an on-site investigation, if determined
ssary based upon the nature of the allegations, review of information submitted by
arent/adult student and the district and information obtained through telephone

intefviews;

P ¢l

the complainant the opportunity to submit additional information, either orally or in

WI

ng, about the allegations in the complaint;

Proy

ide the district with the opportunity to respond to the complaint, including at a

mi
par

g
I
alle

a.
b.
c.

Ad

um, a proposal to resolve the complaint; and an opportunity for the district and the
t/adult student to voluntarily engage in mediation and/or early resolution;

Review all relevant information and make an independent determination as to whether

ublic agency is violating state or federal special education laws or regulations;
a written decision to the district and the parent/adult student that addresses each
ation in the complaint and contains:
indings of facts and conclusions;
e reasons for the WVDE’s final decision; and
Procedures for effective implementation of the WVDE’s final decisions, if needed,
ncluding:
Technical assistance activities;
i. Negotiations; and
ii. Corrective actions, including timelines, to achieve compliance. Timelines for
completion of corrective activities will only be extended, if requested by the
district within five days of the district’s receipt of the decision, based upon
exceptional circumstances.

dress the district’s failure to provide appropriate services, including corrective

acti

of

ities to effectively address the needs of the student, and appropriate future provision

services for all students with disabilities; and

D,
LIVl
1

it an extension of the sixty-day time limit only if exceptional circumstances exist

wi
exte

respect to a particular complaint or if the parent and the district involved agree to
nd the time to conduct the resolution activities (e.g., early resolution, mediation).

C. State Complaints and Due Process Complaints

If a written state ¢
multiple issues of

receipt of the h
procedures and ti

plaint is received that is also the subject of a due process complaint, or contains
ich one or more are part of the due process complaint, the WVDE shall set aside any
laint that is being addressed in the due process complaint until the conclusion of the
at is not a part of the due process action will be resolved following the established
edures and timelines. For issues that are addressed in the due process hearing, the
ision is binding on those issues and the WVDE must inform the complainant to that

ing issues not addressed in the due process hearing decision will be investigated upon

ng decision by the WVDE in accordance with the established state complaint
ines.
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a state complaint filed under this section has previously been decided in a due process
¢ same parties, the due process decision is binding on that issue and the WVDE must
ant that the state complaint process cannot be used to overrule the due process

leging a district’s failure to implement a due process hearing decision must be
lved by the WVDE utilizing the state complaint procedures described in Section 1.B.

S|

D. Early Resolution to State Complaints

Either the special

i€

ducation director or the parent/adult student may request early resolution to a state
‘:ion by contacting the other party and participating in a local conference if both the

luntarily agree to utilize the early resolution option. If early resolution is reached on
within fifteen days of being notified of the receipt of the state complaint, the school

district need not submit its written response to the allegations to the WVDE, and the state complaint will

be considered reso
Resolution form. i

Mediation is an i
party, the mediat
differences and c
mediation availab
under IDEA. Me
complaint. Anoth

which is described i

The WVDE m

A district and/or p
or the WVDE.

required. The re
accepted). The dis

If the parties resol
a legally binding a|
1. S
co
pr
2. B

th

ved. However, the district must provide to the WVDE the signed Verification of Early

llegations not resolved will be investigated using these procedures.
Section 2. Mediation

rmal, non-adversarial, confidential and voluntary process in which an impartial third

, provides an opportunity to the parties involved in a dispute to resolve their

ate a mutually satisfactory solution. IDEA 2004 requires that each state make

¢l to help districts and parents/adult students resolve disputes relating to any matter

iation may take place at any time regardless of the filing of a due process and/or state

‘{component of the mediation system is an optional meeting to encourage mediation,
Part C of this section.

5 mediation information available to parents/adult students through the WVDE
document when a state complaint is filed for the first time, when a due process
d and/or upon request of a parent/adult student or district who are attempting to

ith a disability or an exceptionality.

ies of an Individual/District Requesting Mediation

ent/adult student may request mediation by submitting a written request to the district
WVDE has made available a form for requesting mediation although its use is not
est must contain an original signature (e.g., facsimiles and e-mails will not be
ict and/or parent/adult student must both agree to use the mediation process.

¢ the dispute through the mediation process, the mediator will help the parties execute
reement that sets forth that resolution. The agreement must:

that all discussions that occurred during the mediation process will remain
dential and not be used as evidence in any subsequent due process hearing or civil
eedings; and *
igned by both the parent/adult student and the representative of the district who has
uthority to bind the district.
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produce an agreement, or if either party requests termination of the mediation

r shall issue a statement to the parties and the WVDE that the process has been

of the West Virginia Department of Education

PDEA 2004, the WVDE administers a system of mediation, which ensures:

ediation is not used to deny or delay a parent/adult student’s right to a hearing on the
iation techniques;

ediators are assigned from the list of qualified mediators on a rotational basis;

les to the mediation are informed of the confidential nature of the discussions that

Se quent due process hearing or civil proceeding arising from that dispute;

iation is voluntary and is agreed to by both parties;

iation is free to the parties;

during mediation and these discussions may not be used as evidence in amy

ediation sessions are scheduled in a timely manner and must be held in a location that
>anvenient to the parties in the dispute; and

, if the parties resolve the dispute through the mediation process, the parties must

a. Describes the resolution;

b. States that all discussions that occurred during the mediation process will
remain confidential and may not be used as evidence in any subsequent due
process hearing or civil proceeding arising from that dispute; and

c. Is signed by both the parent/adult student and a representative of the

district who has the authority to bind the agency.

terminated.
An agreement reach
B. Responsibilities ¢
In accordance with|I
1. Med
2. M
issug
3. M
meda
4, Me
5. Me
6. Pa
ocC
SUp
7. Pa
med
8. M
18 ¢¢
9. Th
€X¢
Mediators must be:
1.
qu
2. Im

Mediators must not:

lified and trained in effective mediation techniques and in the requirements of IDEA
2004 and Policy 2419 (i.e., verified by the WVDE as having met the requirements for
ified mediators and on the WVDE-maintained list of qualified individuals); and

ial (the criteria for impartiality are listed below).

employee of the WVDE or an employee of the district that is involved in the care

and education of the student; or

incl

a personal or professional interest that conflicts with the person’s objectivity,
ding, but not limited to, representing boards of education or parents against boards

of education (i.e., attorneys, advocates) and having a student enrolled in the district

1

A person who oth
district solely becat

Ilved in the dispute.

ise qualifies as a mediator is not an employee of the WVDE or an employee of the

se he or she is paid by the WVDE to serve as a mediator.
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C. Meeting to Enconrage Mediation

For parents and schools that choose not to use the mediation process, districts may establish procedures to
offer parents/adult students an opportunity to meet at a convenient time and location with a disinterested

party who:

1. Is under contract with an appropriate alternative dispute resolution entity, or a parent and
training information center, or community parent resource center; and

2. 'Who would explain the benefits of, and encourage the use of the mediation process to the

parents/adult students.

Section 3. Due Process Complaints

A due process complaint may be filed to resolve disputes on any matter related to the proposal or refusal
to initiate or change| the identification, evaluation, educational placement or the provision of FAPE of a
public school student. Parents/adult students can ensure their rights under IDEA are protected by filing a
due process compl lht that will be presented before an nnpartlal hearing officer. The procedures relevant
to due process complaints do not apply to students placed in a private school by the parent for issues
regarding the provision of services under the student’s services plan; however, due process procedures do
apply to child find, evaluation and reevaluation. Additionally, a parent who has placed their child in a
private school whefe FAPE is an issue, a unilateral placement, may file a due process complaint.
Impartial due process hearing officers contracted by the WVDE conduct all hearings. Appeals of hearing

decisions must be filed in state or federal court.

A. Filing a Due Process Complaint

A parent/adult stude
contacting the distrig
due process complaj
and mailed or ha
complaints at the W

t, the district or an attorney representing a party may file a due process complaint by
t superintendent or the WVDE. The WVDE has a form available for submitting a
. Although the use of this form is not required, the complaint must be in writing
d delivered to the other party and the coordinator responsible for due process
VDE.

A due process com
knew or should h;
complaint. The

ve known of the disputed decision or alleged action that forms the basis for the
year timeline will not apply if the parent/adult student was prevented from filing a
ceific misrepresentations by the district that it had resolved the problem forming the
ess complaint or the district’s withholding information it was required to provide to

f as to the appropriateness of any proposed action, as to why more normalized
Id not adequately and appropriately service the individual’s education needs, and as

personnel recommending the matter in contention.

The WVDE informs a parent/adult student of any free or low-cost legal or other relevant services
available to him or{Hler if a due process complaint is requested or if the parent/adult student requests such
information. ‘

brney representing the party, must provide the other party a copy of the due process
ust remain confidential. A parent/adult student may receive a copy of the district
Irequest by electronic mail communication if the district makes that option available.

The party, or the af
complaint, which m
initiated due proces
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h¢ due process complaint must forward a copy of the due process complaint to the

omplaint Components

A due process complaint must be made in writing and must include the following:

1. The

in

2. In

H

thy

3. A

initi

4. Alp

5. The

C. Responding to 2

The party receiving
notice, send to the
complaint notice ¢

If the party receiv
notice under Chap
in the parent/adult
process complain

parent/adult stude nt

D. Sufficiency of D

Due Process Complaint

a due process complaint must, within ten days of receiving the due process complaint
pther party a response that specifically addresses the issues raised in the due process
ept as follows:

g the due process hearing complaint notice is a district that has not sent a prior written

er 10, Procedural Safeguards, to the parent with regard to the subject matter contained

dent’s due process complaint, the district must within ten days of receiving the due

tend to the parent/adult student a response that includes:

ess complaint;
escription of other options the IEP Team considered and the reasons why those

escription of other factors relevant to the district’s proposal or refusal.

ent/adult student with PWN does not preclude the district from asserting that the

's due process complaint was insufficient, where appropriate.

ue Process Complaints

The district or the
in an early resolut
— 5. listed in Sectig

The due process ¢
receiving the due
fifteen days of rec
complaint does n
Complaint Comp(f

arent/adult student may not have a hearing on a due process complaint or participate
session unless the due process complaint is sufficient; that is, meets the criteria in 1.

p1t B., Due Process Complaint Components.

sgmplaint must be considered sufficient unless the district or the parent/adult student
/process complaint notifies the hearing officer and the other party in writing within
eipt of the due process complaint that the receiving party believes that the due process

meet the requirements of 1. — 5. as listed in Section B., Due Process Hearing
ents.
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making authority a
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The resolution me

Except where 1.
meeting will dela
held. If the distri
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parent/adult studen
timelines. In cases
resolution meeting

Section 5, Parent P4

hearing officer disn

If the district has|
within thirty days
timeline for issuiny
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ing officer must make a determination of sufficiency, on the face of the complaint,
receiving notice that the party subject to the due process complaint believes that the

gint is insufficient. The hearing officer must immediately notify the parties in writing

l

a due process complaint only if:

s other party consents in writing to the change and is given the opportunity to resolve
due process issues through the resolution process described below; or

d hearing officer grants permission to amend the due process complaint no later than
ve days before the due process hearing begins.

ended due process complaint, the timelines begin again for the resolution meeting
riod as described in Section E., Resolution Process.

s of receiving a due process complaint from the parent as the party and prior to
cess hearing, the district must convene a meeting with the parent/adult student to

” includes the parent/adult student, a representative of the district who has decision-
d relevant members of the IEP Team as determined by the school district and the
who have specific knowledge of the facts identified in the complaint. The district’s

end the resolution session unless an attorney will accompany the parent/adult student.

|

ing need not be held if:

parties agree in writing to waive the meeting; or
parties agree to participate in mediation.

2. above apply, failure of the parent/adult student to participate in the resolution
the timelines for the resolution process and due process hearing until the meeting is
it fails to hold the resolution meeting within fifteen days of receiving notice of a
nt’s due process complaint or fails to participate in the resolution meeting, the

may seek the intervention of a hearing officer to begin the due process hearing
! here the district is unable to obtain the participation of the parent/adult student in the
after reasonable efforts have been made and documented as specified in Chapter 10,
ticipation, the district may at the end of the thirty day resolution period request that a
iss the parent’s/adult student’s due process complaint.

ot resolved the due process complaint to the satisfaction of the parent/adult student
fthe receipt of the due process complaint, the due process hearing may occur and the
a decision begins at the expiration of the thirty-day resolution process-period.

thirty-day resolution period may be made when:

th parties agree in writing to waive the resolution meeting;
er either the mediation or resolution meeting starts, but before the end of the thirty-
period, the parties agree in writing that no agreement is possible; or
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3. If E’j’th parties agree in writing to continue the mediation at the end of the thirty-day
resolution period, but later, the parent or district withdraws from the mediation process.

One day after any of|the above three events occurs, the forty-five day timeline for the due process hearing
begins.

If a resolution is reached regarding the issues raised in the due process complaint, the district
representative and \r:rent/adult student will sign a legally binding document that is enforceable in state
and federal court or through the WVDE complaint procedure. Either party may void this agreement
within three business days of signing the agreement.

F. Responsibilities of the West Virginia Department of Education
IDEA 2004 requires| that each state administer a due process complaint system as a means to resolving
disputes between districts and parents/adult students. The WVDE has the following responsibilities with

entation of the WVDE due process complaint system:

ide assistance in alternative means for submitting due process complaints in
ances where parents are unable to submit written requests;

avelop a model form to assist parents/adult students in filing a due process complaint;
intain a list of attorneys trained to serve as hearing officers. The listing shall include a
statement of the qualifications of each person and shall be provided to each district and to
y party who requests the information in writing;

the parties of the availability of mediation when a due process complaint is
initiated or the parties request the information;

vide information regarding any free or low-cost legal, and other relevant services in
¢ area, to the parent/adult student if the parent/adult student requests the information or

ess hearings are met; and

ansmit findings and decisions from due process hearings, after deleting any personally
tifiable information, to the West Virginia Advisory Council for the Education of
ceptional Children and make those findings and decisions available to the public.

les!
A

G. Qualifications of Due Process Hearing Officers

WVDE will ensure that due process hearing officers, at a minimum, have the following qualifications:

Al degree;

Admission to the West Virginia State Bar;

Tt:E knowledge of, and the ability to understand IDEA 2004 and federal regulations and
P

hadi Sl

olicy 2419 pertaining to the Act, and legal interpretations regarding special education
law,| regulations and state policy by federal and state courts;
e|knowledge and ability to conduct hearings in accordance with appropriate, standard
al practice;
e|knowledge and ability to render and write decisions in accordance with appropriate,
ndard legal practice;

etency-based training; and
iality (see specific criteria listed below).
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Due process hearin gl officers must not be:

person who is an employee of the WVDE or the district that is involved in the
edugation or care of the student; or
person having a personal or professional interest that conflicts with the person’s

ucation.

1 be ineligible to begin hearing officer training or to serve as a hearing officer during
ndency of any action in which he or she represents boards of education or parents
tions against boards of education and for one year following the conclusion of this
presentation; and

g Process Hearing Officers
itten request for a due process complaint, the WVDE shall select a hearing officer by:

g a rotational selection process from the list of qualified hearing officers;

ing an initial determination whether the hearing officer has a personal or professional
erest which would conflict with objectivity in the hearing;

¢cting a new hearing officer if conflict is determined or the hearing officer is
jaailable to conduct the hearing within timelines; and

lowing either party to submit a challenge for cause to remove a hearing officer. This
allenge must be submitted in writing to the hearing officer.

ing Rights

ing a due process hearing may not raise issues at the due process hearing that were not
acess complaint unless the other party agrees otherwise.

ing or an appeal has the right to:

accompanied and advised by counsel and by individuals with special knowledge or
ing with respect to students with exceptionalities; State law determines whether
ies have the right to be represented by nonattorneys at due process hearings.

sent evidence and confront, cross-examine, and compel the attendance of witnesses
d|compel the production of relevant documents;

3. gp hibit the introduction of any evidence at the hearing that has not been disclosed to that

| at least five business days before the hearing;
‘ JEin written, or at the option of the parent/adult student, electronic, verbatim record of

earing; and
in written, or at the option of the parent/adult student, electronic findings of fact and
sions.

In addition, the follgwing apply to disclosure of information:
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east five business days prior to conducting a hearing, each party must disclose to all
pames all evaluations completed by that date and recommendations based on the
g party’s evaluations that the party intends to use at the hearing.

2. A hegaring officer may bar any party that fails to comply with the above from introducing
the relevant evaluation or recommendations at the hearing without the consent of the
other party.

Parents/adult students involved in hearings must be given the right to:

e the student who is the subject of the hearing present;
]n the hearing to the public;
e the record of the hearing and the findings of fact and decisions provided at no cost
the parent/adult student;
provided with interpreters for the deaf or interpreters fluent in the primary language of
home as needed at public expense at all stages of the due process procedures;
/e the hearing conducted at a time and place that is reasonably convenient; and
ilej a due process complaint on an issue separate from a due process complaint already

1.
2.
3

S W

(except as provided for under Section L., 5.), unless the state or local agency and the parent/adult student
agree otherwise, the student involved in the complaint must remain in his or her current educational
placement. If the complaint involves an application for initial admission to public school, the student,
with the consent of the parent, must be placed in the public school until the completion of all the
proceedings.

If a complaint involyes initial services for a child transitioning form Part C to Part B and the child is no
longer eligible for Bart C services because he/she turned three, the district is not required to provide the
Part C services that|the child had been receiving. If the child is found eligible for special education and
related services under Part B and the parent consents to the initial provision of services, the district must
provide those serv ﬁs that are not in dispute between the parent and the district.

If the decision of a|hearing officer in a due process hearing agrees with the parent/adult student that a
change of placement is appropriate, that placement must be treated as an agreement between the district
and the parent/adult/student.

K. Timelines and [(onvenience of Hearings and Reviews

adjusted time periods described in Section 3, E., the hearing officer will issue a final decision, mailing a

Not later than foE /-five days after the expiration of the resolution process thirty-day period or the
copy of the decision| to each of the parties.

A hearing officer may grant specific extensions of time beyond the above timeline at the request of either
party.

Each hearing and T‘:h review involving oral arguments must be conducted at a time and place that is
reasonably conveni¢nt to the parent/student involved.
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Process Complaint

ocess hearing is used only for disciplinary issues (refer to Chapter 7) and may be
DE, under the following circumstances:

1. The| parent/adult student with a disability disagrees with a decision regarding a
manjfestation determination or with any decision regarding placement for disciplinary
reaspns, or

2. Theldistrict believes that maintaining the current placement of the student is substantially
likely to result in injury to the student or others.

In an expedited hearing, the due process procedures previously described in this chapter will be used with
the following exceptjons:

1. A resolution session meeting must occur within seven days of the date of the receipt of
the /due process complaint by the WVDE unless mutually waived by both parties in
writing

2. e hearing may proceed unless the matter has been resolved to the satisfaction of both
parties within fifteen days or receipt of the due process complaint.

3. Timg periods for disclosure of evidence and evaluations and recommendations based on
those evaluations shall not be less than five business days prior to the hearing.

4, hearing shall occur within twenty school days of the date the hearing is requested
and |shall result in a determination within ten school days after the hearing with no
extepsions permitted.

5. student remains in the IAES pending the decision of the hearing officer or until the
expiration of the time period provided (no more than forty-five days), whichever comes
first] unless the parent/adult student and school personnel agree otherwise.

In making a determipation in a disciplinary appeal, the due process hearing officer may:
1. Retyrn the student to the placement from which the student was removed; or
2. Order a change in placement of a student with a disability to an appropriate IAES setting

The impartial he
1. Pres
2. Co
3. T

books, papers, and

section may object

ot more than forty-five days if the hearing officer determines that maintaining the

ent placement of the student is substantially likely to result in injury to the student or

ieves the student would be dangerous if returned to the original placement, another
ed and the hearing officer may determine either of the above.

earing Process

s officer shall:

duct the proceedings in a fair and impartial manner; and

ake steps to assure that the hearing will be conducted and completed in an efficient

ner.

ngll have the power to issue subpoenas requiring testimony and/or the production of
physical or other evidence. Any person served with a subpoena pursuant to this

nd ask the hearing officer in writing to quash or modify the subpoena as illegally or
1. The hearing officer shall immediately issue a decision on that validity of the
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heard.

n served with a subpoena pursuant to this section shall have the right to petition the

ict Court for the county in which the hearing is to be held for an order to quash any

suant to this section. A hearing officer may petition said court for an order of

ich are obviously directed to persons who have no direct evidence in the matter to be

a procedural violation, a hearing officer may find that a student did not receive FAPE
1] inadequacies:

ded the student’s right to FAPE;
ificantly impeded a parent’s/adult student’s opportunity to participate in the decision-

only if the procedu
l. }ll {
2. Sig
m
3. C

A hearing officer m
district’s failure re
received FAPE m

A decision made
action.

N. Civil Action

Any party aggrievec
with respect to thejd
a district court of t}

s

ing process; or
sed a deprivation of educational benefit.

ay order a district to comply with procedural requirements regardless of whether a
Ited in a denial of FAPE. A hearing officer’s determination of whether the student
be made on substantive grounds.

a hearing is final unless a party to the hearing appeals the decision through civil

by the findings and decisions made in the hearing has the right to bring a civil action
ue process hearing complaint notice in any state court of competent jurisdiction or in
e United States without regard to the amount in controversy within 90 days of the

issuance of the hea lj
&l

In any action brou;

1. Rd

2. He

3. Gr
o

g officer’s written decision.

t under the above, the court shall:

ear additional evidence at the request of a party; and
ant the relief that the court determines to be appropriate based upon the preponderance

restricts or limits the rights, procedures, and remedies available under the

Americans with Disabilities Act of 1990, Title V of the Rehabilitation Act of 1973, or

otecting the rights of students with disabilities, except that before the filing of a civil

aws seeking relief that is also available under section 615 of the Act. The procedures
:300.514 must be exhausted to the same extent as required had the action been brought

a disability is the |prevailing party, subject to certain constraints, and that such attorneys’ fees may be
agreed to by the parties or awarded by a court. IDEA, Part B funds may not be used to pay attorneys’
fees. |
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The court, in its discretion, may award reasonable attorneys’ fees as part of the costs to the prevailing
party who is the:

arent of a child with a disability;

DE or district against the attorney of a parent/adult student who files a complaint that

volous, unreasonable or without foundation, or against the attorney of a parent/adult

dent who continued to litigate after the litigation clearly became frivolous,
asonable or without foundation; or

3. WVDE or district against the attorney of a parent/adult student, or against the

argnt/adult student, if the parent’s/adult student’s due process complaint or subsequent
je of action was presented for any improper purpose, such as to harass, to cause
ecessary delay or to needlessly increase the cost of litigation.

A court awards reaspnable attorneys’ fees based on rates prevailing in the community in which the action
or proceeding arose ffor the kind and quality of services furnished. No bonus or multiplier may be used in
calculating the fee§ awarded. Attorneys’ fees may not be awarded and related costs may not be
reimbursed in any
settlement to a parg
1. e

Prog¢edure or, in the case of a due process complaint, at any time more than ten days
befare the proceeding begins;
e|offer is not accepted within ten days; and

court or administrative hearing officer finds that the relief finally obtained by the
ants is not more favorable to the parents than the offer of settlement.

hadl N

c

pa

Attorneys’ fees may not be awarded relating to any meeting of the IEP Team, including resolution
meetings, unless thejmeeting is convened as a result of a due process decision or judicial action.
The court may awarl attorneys’ fees and related costs to a parent/adult student who is the prevailing party

(
and who was sub .JE tially justified in rejecting the settlement offer.

a)

The court may reduce the amount of the attorneys’ fees if the court finds the:

n or proceeding, unreasonably protracted the final resolution of the controversy;
npunt of the attorneys’ fees otherwise authorized to be awarded unreasonably exceeds
hourly rate prevailing in the community for similar services by attorneys of

onably comparable skill, reputation and experience;

3. Time spent and legal services furnished were excessive considering the nature of the
action or proceeding; or

4. Attgrney representing the parent/adult student did not provide to the district the
appfopriate information in the due process complaint notice.

Ent/adult student, or the parent’s/adult student’s attorney, during the course of the

The above provisions 1-4 do not apply if the court finds that the WVDE or district unreasonably
protracted the final resolution of the action or proceeding or there was a violation of procedural
safeguards.
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GLOSSARY

I oving through a prescribed course of study at a faster or earlier rate. Acceleration
includes, but is not limited to: compacted classes/schedules, testing out, advanced
placement (if college credit is earned), fast-paced curriculum and high school credit
r college classes.

General physical education, which has been modified or adapted, so that a student
with disability can participate in the general physical education program.
odifications may include, but are not limited to, instructional adaptations and/or
'modified or specialized equipment.

ose skills necessary to function adequately within a person's present environment.
§ ’ ese skill areas are: communication, self-care, home living, social skills, community
se, self-direction, health and safety, functional academics, leisure and work.

e educational program that addresses the intellectual, physical, social/emotional and
transition needs of learners aged fourteen through twenty-one for special education
across all programs and areas of study in grades nine — twelve.

"The educational program that addresses the intellectual, physical, social/emotional and
occupational needs of persons sixteen years old and older who presently are not
enrolled in a public school.

Interferes with the student's educational performance to the extent that the student is
able to achieve in the general education program within the range of functioning of
the student's chronological age peers without exceptionalities.

e term applies to peers of similar chronological ages or settings in which peers of
milar chronological ages without exceptionalities are served.

easurable statements developed from the present levels of educational performance
at project what a student with an exceptionality can reasonably be expected to
ccomplish within a twelve month period. For students with exceptionalities, annual
goals must relate to helping students be involved in and progress in the general
curriculum. For students with disabilities, annual goals will also address other
educational needs that arise due to the student's disability and help them participate in
extracurricular and nonacademic activities.

Any item, piece of equipment or product system, whether acquired commercially off the

shelf, modified, or customized, that is used to increase, maintain, or improve the

‘%nctional capabilities of students with disabilities. The term does not include a
edical device that is surgically implanted, or the replacement of such a device.

Any service that directly assists a student with a disability in the selection, acquisition,
ar use of an assistive technology device. The term includes:

1. The evaluation of the needs of a student with a disability, including a functional
evaluation of the student in the student's customary environment;

2. Purchasing, leasing, or otherwise providing for the acquisition of assistive

technology devices by students with disabilities;
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. Selecting, designing, fitting, customizing, adapting, applying, maintaining,
repairing, or replacing of assistive technology devices;

. Coordinating and using other therapies, interventions or services with assistive
technology devices, such as those associated with existing education and
rehabilitation plans and programs;

. Training or technical assistance for a student with a disability or, if appropriate,
that student's family; and

@. Training or technical assistance for professionals, (including individuals providing

education or rehabilitation services) employers, or other individuals who provide
services to, employ, or are otherwise substantially involved in the major life
functions of the student with a disability.

services provided by a qualified audiologist include:

=y
.

Identification of students with hearing loss;

2. Determination of the range, nature, and degree of hearing loss, including referral
for medical or other professional attention for the habilitation of hearing;

3. Provision of habilitative activities, such as language habilitation, auditory
training, speech reading (lip-reading), hearing evaluation, and speech
conservation;

4. Creation and administration of programs for prevention of hearing loss;

5. Counseling and guidance of pupils, parents, and teachers regarding hearing loss; and

6. An appropriate aid, and evaluating the effectiveness of amplification.

]

I
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APUWNe

Written, purposeful and individualized plan based upon a student's functional behavioral

ssessment. The BIP describes the positive behavioral interventions, strategies and
upports required to implement the student's IEP goals and objectives in the areas of
ocial, emotional and/or behavioral development. The BIP may include, but is not

imited to:

1. Environmental modifications that reduce the likelihood of the problem behavior;

2. Guidance, structured opportunities and/or instruction in the use of new skills as a
replacement for problem behaviors;

3. Consequences to promote positive change and diminish problem behavior;

4. A crisis management plan (if appropriate); and

5. Procedures for monitoring, evaluating and reassessing the plan as necessary.

Vieasurable, intermediate steps between a student's present levels of academic
dchievement and functional performance and the annual goals. Objectives are based
| In a logical breakdown of the major components of the annual goals.

'Means Monday through Friday, except for Federal and State holidays, (unless
ﬂolidays are specifically included in the designation of business day).

' The maximum number of students for whom a special education teacher has primary
esponsibility in performing the administrative functions of the IEP process including:

Setting up meetings;

Ensuring appropriate forms are completed;

Ensuring timelines are met; and

Notifying participants of the times and dates of meetings.
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'The maximum number of students for whom a special education teacher has
esponsibility for direct instruction per instructional period.

L 3

'The provision of staff to address the behavioral, academic, medical, health, safety or
ther needs of a student to enable them to make progress toward the goals of their IEP
d be educated in the least restrictive environment.

A style of interaction in which two or more professionals work together toward a
'gommon goal.

Includes the ability to comprehend and express information through symbolic
chaviors (e.g., facial expression, body movement, touch, gesture). Specific examples
include the ability to comprehend and/or receive a request, an emotion, a greeting,
comment, a protest, or rejection. Higher level skills of communication (e.g.,
vriting a letter) would also relate to functional academics.

[}

| ommunity environment(s) in which the student will be expected to use/apply the skills
r behaviors that are being learned.

needs, social interaction, and the application of functional academics.

'The protection of all personally identifiable data, information and records collected or
maintained by any agency or institution under the general supervision of the West
Virginia Board of Education.

1. The “parent” has been fully informed of information relevant to the activity for
which consent is sought, in his or her native language, or other mode of
communication;

' 2. The “parent” understands and agrees in writing to the carrying out of the activity

for which her or his consent is sought, and the consent describes that activity and

‘ lists the records (if any) which will be released and to whom;

3. The “parent” understands that the granting of consent is voluntary on the part of
the parent and may be revoked at any time; and

4. If a “parent” revokes consent, that revocation is not retroactive (i.e. it does not
negate an action that has occurred after the consent was given and before the
consent was revoked).

interaction in which a party provides assistance and expertise to assist another
arty. A special education teacher in WV who is not certified or highly qualified in
‘the core academic area being taught serves in a consultative role as he or she
'dontributes to teaching and learning in that core content area. Examples of these
responsibilities are provided in Policy 5202.
A range of settings in which eligible students with exceptionalities receive special
‘@ducation and related services.
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A drug or other substance identified under schedules I, II, IIL, IV, or V in Section 202(c)

of the Controlled Substances Act (21 U.S.C. 812 (c)).

 English, reading or language arts, mathematics, science, foreign language, civics and
| government, economics, arts, history and geography.

en two or more educators co-plan, co-instruct, and co-assess a group of students

ith diverse needs in the same general education classroom. (Murawski, 2005). A

o-teaching model must be highly qualified in the core content area being taught.

ervices provided by qualified social workers, psychologists, guidance counselors, or
sther qualified personnel.

e cognitive, physical, communication, and/or social/emotional abilities needed for

 the student to maintain current levels of performance.

weapon, device, instrument, material or substance, animate or inanimate, that is used

or, or is readily capable of causing death or serious bodily injury, except that such a

rm does NOT include a pocket knife with a blade of less than two and one-half

]
]

nches in length (18 U.S.C. Section 930(g)(2)).

Day means calendar day unless otherwise indicated as school day or business day.
Business day means Monday through Friday, except for Federal and State holidays

unless holidays are specifically included in the designation of business day.) School

ay means any day, including a partial day that students are in attendance at school for
structional purposes. School day has the same meaning for all students in school,
cluding students with and without exceptionalities.

hysical destruction or removal of personal identifiers from information so that the
formation is no longer personally identifiable.

struction, therapy or interventions provided one-on-one or in groups to an eligible
tudent with an exceptionality in school, home or community settings.

y instance in which a child is removed from his/her educational placement for
isciplinary purposes, including in-school suspension, out-of school suspension,

- ¢xpulsion, removal by school personnel to an interim alternative educational setting
for drug or weapon offenses or serious bodily injury, and removal by hearing officer
for likely injury to self or others.

as the same meaning as county school or local education agency. In West Virginia
ere are fifty-seven local school districts which include the fifty-five county districts,
e West Virginia Schools for the Deaf and Blind and the schools operated by the
E, Office of Institutional Education Programs.

e use, possession, sale, or solicitation of drugs as identified in 21 U.S.C. Section
12(c). These offenses do not include use, possession, sale or solicitation of alcohol

- or tobacco.

The educational program that addresses the intellectual, physical, and social/emotional
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needs of learners age three through ten, across all programs and areas of study in
ﬁrades Pre-K - four.

‘The implementation of a formal plan for identifying a disability as early as possible in
a child's life.

student whose family income meets the federal guidelines for reduced or free school
lunch.

Those records which are directly related to a student and are collected, maintained or
isclosed by an educational agency or institution or by a party acting for the agency or
stitution.

student's functioning (or performance) relative to age/grade performance in programs
of study, basic communication skills, social interaction and emotional development
ithin the school and/or community environments.

 Means a regional public multi-service agency:

1. Authorized by State law to develop, manage and provide services or programs to
local educational agencies;

2. Recognized as an administrative agency for purposes of the provision of special
| education and related services provided within public elementary and secondary
‘ schools of the State; and
3. Includes any other public institution or agency having administrative control and

direction over a public elementary or secondary school.

- Those individuals who, in accordance with the definitions, eligibility criteria,
i ﬁrocedures and safeguards contained in this document, have been identified as having
ne of the following exceptionalities:

1. Autism, emotional/behavioral disorder, blindness and low vision,
speech/language impaired, deafblindness, deaf and hard of hearing, gifted,
exceptional gifted (grades nine - twelve) mentally impaired, orthopedically
impaired, other health impaired, developmental delay, specific learning
disability, traumatically brain injured; and

2. Need special education.

' Those individuals who are gifted or exceptional gifted as defined in Chapter Five of

is Policy and/or eligible students with disabilities and who, by reason thereof, need

 §pecial education.

Those individuals who have one or more of the disabilities defined in IDEA 2004 and
Chapter 5 of this Policy and who, by reason thereof, need special education.
eans:

- |l. Machinery, utilities, and built-in equipment and any necessary enclosures or
structures to house the machinery, utilities, or equipment; and

All other items necessary for the functioning of a particular facility as a facility
for the provision of educational services, including items such as instructional

2.
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equipment and necessary furniture; printed, published and audio-visual
instructional materials; telecommunications, sensory, and other technological
aids and devices; and books, periodicals, documents, and other related materials.

' Procedures used in accordance with the protection in evaluation requirements of IDEA
' 2004 to determine whether a student is exceptional and the nature and extent of the
- special education and related services that the student needs. The term means
rocedures used selectively with an individual student, and do not include basic tests
Edministered to or procedures used with all students in a school, grade, or class.

hose functions which enable a person to plan, sequence and self-monitor multi-step
activities and engage in organized, purposeful behavior.

action taken by the district removing a child from his/her regular school for

! %ciplinary purposes for the remainder of the school year or longer, in accordance

ith district policy. Includes removals resulting from violations of the Gun Free
Schools Act that are modified to less than 365 days.

Special education and related services that are provided to a student with a disability
eyond the normal school year of the district, in accordance with the student's IEP,

d at no cost to the parents of the student; and that meet the standards of the state
>ducational agency.

' Any weapon which will expel a projectile by action of an explosion.

An on-going classroom based assessment of student progress within an instructional
program, which provides feedback to the student and information for the teacher to
Ese in making necessary instructional adjustments, such as reteaching, alternative
' approaches or more opportunities for practice.

Special education and related services which:

1. Are provided at public expense, under public supervision and direction, and

without charge to the parent;
- 12. Meet the standards of the state education agency, including the requirements of
| these regulations;
3. Include preschool, elementary school or secondary school education in the State,
| and
' {4. Are provided in conformity with an Individualized Education Program.

d the effect of the problem behavior(s) so that IEP goals and objectives can be
|dentified, and interventions and modifications can be developed and implemented,

' specifically through a student's Behavioral Intervention Plan. A FBA requires that
both school personnel and the parents evaluate the behaviors of concern within the
proader perspective of the student's home and school environments.

Fsequential, multi-step, team evaluation process that helps to determine the purpose

I'he curriculum adopted by a district, schools within the district, or where applicable,
he state education agency for all students from preschool through secondary school.
n these regulations, the term means the 21st Century Content Standards and
Dbjectives for West Virginia Schools.
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An educational program designed to meet the needs of all students in Pre-K,

carly childhood, middle childhood, adolescent or adult education. Instruction in a
eneral education program includes community based, general and/or vocational
i ducation.

Acquired learning and learning potential as measured by a systematic evaluation with one
r more of the individually administered general intelligence tests or procedures.

| &

aintaining one's own well being; appropriate diet; illness identification, treatment, and
'prevention; basic first aid; sexuality; physical fitness; basic safety (e.g., following

les and laws, using seat belts, crossing streets, interacting with strangers; seeking
assistance), regular physical and dental check-ups; and daily habits. Related skills
‘include protecting oneself from criminal behavior, indicating choices and needs,
in teracting socially and applying functional academics.

ose students whose giftedness may not be apparent due to low socioeconomic status,
disability in accordance with this policy, or a background that is linguistically or
culturally different.

scheduling. Related skills include orientation, behavior in the home and neighborhood,
ommunication of choices and needs, social interaction and application of functional
- dcademics in the home.

s defined in the McKinney-Vento Homeless Assistance Act.

A controlled substance; but does not include such a substance that is legally possessed
r used under the supervision of a licensed health-care professional, or that is legally
ossessed or used under any other authority under the Controlled Substances Act or
der any other provision of Federal Law.

' Means that the terms named are not all of the possible items that are covered, whether
ke or unlike the ones named.

Consultative services provided by a special education teacher or service provider to
the individuals responsible for the provision of services described in the IEP to
directly benefit the student. Indirect services include, but are not limited to, selecting
designing materials and/or activities, monitoring behavior management plans or

r
jvaluating progress on short term objectives.

written statement for an eligible student with an exceptionality that is developed,
eviewed and revised in accordance with Policy 2419 and IDEA 2004.

' A group of individuals described in regulations that is responsible for developing,
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reviewing or revising an IEP for an eligible student with an exceptionality.

A written plan for providing early intervention services to a child and the child's
family.

Instances in which a child is temporarily removed from his/her classroom(s) for

inimum number of instructional minutes per program level as specified in Policy
2510.

'An appropriate setting determined by the student’s IEP Team in which the student is
placed for no more than forty-five school days. This setting enables the student to
ntinue to receive educational services and participate in the general education

iculum (although in another setting) and to progress toward meeting the goals set
t in the IEP. As appropriate, the setting includes a functional behavioral assessment
and behavioral intervention services and modifications to address the behavior
violation so that it does not recur.

G

'With respect to students with deafness or who are hard of hearing: includes oral
transliteration services, cued language transliteration services, sign language

‘exceptionalities.

A variety of leisure and recreational interests that reflect personal preferences and
choices. Public activities should reflect age and cultural norms. Skills include
choosing and initiating activities, using and enjoying home and community leisure and
recreational activities along and with others, playing socially with others, taking turns,
choosing not to participate in leisure activities, participating longer and expanding
one's awareness and repertoire of interests and skills. Related skills include behavior
in the leisure and recreation setting, indicating choices and needs, social interaction
and application of functional academics and mobility.

public board of education or other public authority legally constituted within a
ate for either administrative control or direction of, or to perform a service function for,

her political subdivision of a State, or for a combination of school districts or
k)unties as are recognized in a State as an administrative agency for its public
elementary or secondary schools. The term includes:
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1. An educational service agency, as defined in these regulations; and
). Any other public institution or agency having administrative control and
direction of a public elementary or secondary school.

informal, non-adversarial and voluntary process in which the parties involved in a
dispute are given an opportunity through an impartial third party, called a mediator, to
resolve their differences and find a solution satisfactory to the parties involved.

Services provided by a licensed physician to determine a student's medically related
disability that results in the student's need for special education and related services.

meeting does not include informal or unscheduled conversations involving district
ersonnel and conversations on issues such as teaching methodology, lesson plans, or
cbordination of service provision if these issues are not addressed in the student's IEP.
A meeting also does not include preparatory activities that district personnel engage in
t0 develop a proposal or response to a parent proposal that will be discussed at a later
meeting.

he educational program that addresses the intellectual, physical, and social/emotional

"The term means procedures that are conducted by a team of individuals representing a
variety of disciplines. These procedures are used selectively with an individual
dent and do not include basic tests administered to or procedures used with all
dents in a school, grade or class.

A group of qualified personnel representing a variety of disciplines which determines
the areas to be evaluated and conducts the multidisciplinary evaluation.

' 1. If used with reference to an individual of limited English proficiency, means the
language normally used by that individual, or, in the case of a student, the
language normally used by the parents of the student;

2. In all direct contact with a student (including evaluation of the child), the
| language normally used by the student in the home or learning environment; or
. B. For an individual with deafness or blindness, or for an individual with no written
language, the mode of communication is that normally used by the student (such
as sign language, braille or oral communication).

Non-academic and extracurricular services and activities are those provided by the
| ’%al educational agency in addition to the required and elective programs of study.

[y

e term includes counseling, athletics, transportation, health services, recreational

tivities, special interest clubs or groups sponsored by the district, referrals to
; encies which provide assistance, and employment of students, including both

ployment by the district and assistance in making outside employment available.

ategies that are employed to change or maintain behavior without the application of
anoxious or painful stimulus or the use of a strategy that results in severe physical/
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motional stress/discomfort or the prolonged depravation of movement or basic
ological needs.

e average rate or level of developmental functioning as exhibited by students of the
same chronological age. Rates or levels of development are indicated by age-
efjuivalency measures such as developmental age, mental age, developmental quotient,
intelligence quotient, standard scores and percentile and are dependent upon the type
of evaluation instrument used.

dards established to determine whether a student is learning or has achieved a skill
d if instruction is effective.

Services provided by a qualified occupational therapist, which include:

- 1. Improving, developing or restoring functions impaired or lost through illness,
injury or deprivation;

. 2. Improving ability to perform tasks for independent functioning if functions are
‘ impaired or lost; and

' 8. Preventing, through early intervention, initial or further impairment or loss of
| function.

rvices provided to students with blindness or have low vision by qualified personnel
enable those students to attain systematic orientation to and safe movement within
eir environments in school, home, and community, including:

= %“ i

|. Teaching students spatial and environmental concepts and use of information
| received by the senses (such as sound, temperature and vibrations) to establish,
maintain or regain orientation and line of travel (for example, using sound at a
traffic light to cross the street);
Teaching students to use the long cane, as appropriate, to supplement visual
travel skills or as a tool for safely negotiating the environment for students with
no available travel vision;
3. Teaching students to understand and use remaining vision and distance low
vision aids, as appropriate; and
- 4. Other concepts, techniques and tools, as determined appropriate.

,3

Instances in which a child is temporarily removed from his/her school for disciplinary

]-Elrposes to another setting (e.g., home, behavior center). This includes both removals

in which no IEP services are provided because the removal is ten days or less, as well
removals in which the child continues to receive services according to his/her IEP.
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 The placement of a student with a disability in a school/facility located outside of
the state for special education and related services.

- 11. A biological or adoptive parent;

' 2. A guardian, generally a person authorized to act as the parent or authorized to
make educational decisions for the child;

3. An individual acting in the place of a biological or adoptive parent (e.g.,
grandparent, stepparent or other relative) with whom the child lives, or an
individual who is legally responsible for a child's welfare;

4. A foster parent, unless state law, regulations, or contractual obligations with a

| state or local entity prohibit a foster parent from acting as a parent; or

5. A surrogate parent who has been appointed in accordance with state and federal
requirements.

' The term does not include the state, if a child is a ward of the state. State law may
provide that a foster parent qualifies as a parent under IDEA 2004 and this policy if:

1. The natural parents' authority to make educational decisions on the child's behalf
‘ has been extinguished under state law;
2. The foster parent has an ongoing, long-term parental relationship with the child;
' 3. The foster parent is willing to participate in making educational decisions on the
child's behalf; and
4. The foster parent has no interest that would conflict with the interests of the
child.

en more than one party is qualified to act as a parent, the biological or adoptive
 parent must be presumed to be the parent unless this individual does not have the legal
'quthority to make educational decisions for the child. If a judicial decree or order
entifies a specific person or persons to act as the “parent” of a child or to make
ducational decisions on behalf of the child, then such person or persons must be
'determined to be the “parent” for purposes of implementing IDEA 2004 and Policy
419.

Assisting parents in understanding the special needs of their child, providing parents with
ormation about child development and helping parents to acquire the necessary
ills that will allow them to support the implementation of their child's IEP or IFSP.

ctivities to improve the parents' understanding of child development, the specific

‘educational needs of their exceptional child, procedural safeguards and surrogate
sponsibilities. The term includes the training of parents in specific skills relating to
e management or education of the child while at home.

ee Consent.

art B requires that states ensure students with disabilities aged three through twenty-one
¢ provided a free appropriate public education. Part B services are overseen by
he West Virginia Department of Education (WVDE) and implemented by the local
| I;hml districts. Educational services under Part B are designed and provided through
e Individualized Education Program (IEP) process.
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Part C requires that states have a statewide comprehensive coordinated interagency
ssystem of services for infants and toddlers with disabilities from birth through age two.
Under Part C, the governor designates a lead agency to implement Part C in the state.

West Virginia, the lead agency is the West Virginia Department of Health and
Human Resources (WV DHHR). Services under Part C are designed and delivered
ough an Individualized Family Service Plan (IFSP).

state or local agency, other than the public agency responsible for a student's
ucation, that is financially and legally responsible for providing services to the
student.

ilmformation that includes:

—_—
>

The name of the student, the student's parent, or other family member;

' 2. The address of the student;

A personal identifier, such as the student's social security number or student
number; or

4. a list of personal characteristics or other information that would make it possible
to identify the student with reasonable certainty.

i
.

The development of:

1. Physical and motor fitness;

2. Fundamental motor skills and patterns; and

3. Skills in aquatics, dance, and individual and group games and sports (including
intramural and lifetime sports).

The term includes special physical education, adapted physical education, movement
education and motor development.

Services provided by a qualified physical therapist.

The setting in which the eligible exceptional student receives special education and

related services. For students ages six through twenty-one, these settings are: General
iducatlon Full-Time, General Education - Part-Time, Special Education - Separate
IP lass, Special Education - Special School, Special Education - Out-of-School
invn‘onment and Special Education - Residential Facility. For students ages three -
| ve, these settings are: Early Childhood Program, Special Education Program, Home
apd Service Provider Location.

A broad term that describes a comprehensive, research-based, proactive approach
behavioral support aimed at producing comprehensive change for students with
allenging behavior. PBS encompasses multiple approaches: changing systems, altering
enhvironments, teaching skills and appreciating positive behavior. The goal of PBS is not

to eliminate the behavior but to understand the behavior's purpose (based upon
information from the student's functional behavioral assessment) so that the student

iC

can replace it with new, pro-social behaviors that achieve the same purpose. PBS
sfrategies may include, but are not limited to:
| L Altering the classroom environment;

)

Increasing predictability and scheduling;
Increasing choice making;
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4. Making curricular adaptations;
5. Appreciating positive behaviors; and/or
. 6. Teaching replacement skills.

‘Specific statements that describe the effect of the student's exceptionality on his/her

ieducational performance, including how the student's exceptionality affects the

'student's involvement and progress in the general education curriculum; or for preschool

| Pildren, how the exceptionality affects the child's participation in age-relevant
evelopmental activities. These statements are written in objective measurable terms,

tp the extent possible, using relevant information such as recent evaluation reports,

tewide testing results, current progress data and parent information.

written notice to inform a parent/adult student of the district’s proposal or refusal to
initiate or change the student’s identification, evaluation, educational placement or
provision of FAPE. The notice must be provided to the parent/adult student within a
reasonable amount of time prior to implementing the proposed action/refusal.

educational facility operated by a non-public agency or organization.

| ‘ e due process protections afforded in the implementation of the West Virginia special
‘education process.

y written course of action set forth to implement federal, state, and local policy
hich includes:

A description of the actions to be undertaken;

The criteria or standards to be used when decisions are required;
The person(s) responsible for such actions, and

The timelines for completion.

e N NS

Written procedures shall describe actions in terms which are both measurable and
operational.

A Pre-K through grade twelve curricular sequence that constitutes the subject matter to

be offered in the public schools of West Virginia (e.g., reading, mathematics, social
studies, vocational education, business education).

‘Significant emotional or behavioral symptoms that adversely affect a student's

‘educational performance documented by a comprehensive psychological evaluation.

Includes:

. Administering psychological and educational tests, and other assessment
procedures;

0. Interpreting assessment results;

3. Obtaining, integrating and interpreting information about child behavior and
conditions relating to learning;

#t. Consulting with other staff members in planning school programs to meet the

special needs of students as indicated by psychological tests;
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' 5. Planning and managing a program of psychological counseling for students and
parents; and
- 6. Assisting in developing positive behavioral intervention strategies.

State educational agency, regional educational agency, local educational agency and
any other political subdivisions of the state which are responsible for providing
‘education to students with exceptionalities.

e public agency either pays for the full cost of the service or ensures that the service

3i otherwise provided at no cost to the parent.

! person who has met state educational agency approved or recognized certification,

wlcensing, registration or other comparable requirements which apply to the area in
'Which he or she is providing special education or related services.

i fl.  Assessment of leisure function;

Therapeutic recreation services;

Recreation programs in schools and community agencies; and
Leisure education.

A commonly used statistical procedure that provides an achievement range for a
pecific intelligence quotient. This method adjusts for the phenomenon of regression
toward the mean, a statistical tendency for scores that are especially high or low to
nove toward the mean when measured a second time.

‘ I ervices provided by a qualified rehabilitation counseling professional, in individual or

nder the Rehabilitation Act of 1973, as amended.

[ransportation and such developmental, corrective and other supportive services as
e required to assist an eligible student with an exceptionality to benefit from special
ducation. The term includes, but is not limited to, assistive technology, audiology,
interpreting services, speech and language pathology, psychological services, physical
'and occupational therapy, clean intermittent catheterization (CIC), recreation,
including therapeutic recreation, counseling services, including rehabilitation
‘counseling, orientation and mobility services, social work services in schools, school
ealth services and school nurse services, early identification and evaluation of
'disabling conditions in students, medical services for diagnostic or evaluative
urposes only and parent counseling and training. Related services do not include a
edical device that is surgically implanted, the optimization of that device’s
ctioning (e.g., mapping), maintenance of that device or the replacement of that
'device.

‘Those instances in which an impartial hearing officer orders the removal of a student
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I ith a disability from his or her current educational placement to an appropriate
' glternative educational setting for not more than forty-five school days based on the
earing officer’s determination that maintaining the student’s current placement is
qubstantially likely to result in injury to the student or others. The IEP Team is
esponsible for determining the alternative educational setting.

Any day, including a partial day, in which students are in attendance at school for
 instructional purposes. A school day is the time inclusive of homeroom, class changes,
breaks/recess, lunch and other non-instructional activities from the first designated
dssembly of the student body in groups (homeroom or first period) to the dismissal of
e student body. The term school day has the same meaning for all students in school,
cluding students with and without exceptionalities.

=]

' Health services that are designed to enable a child with a disability to receive FAPE
as described in the child’s IEP. School nurse services are services provided by a
 licensed school nurse. School health services are services that may be provided by either

1 qualified school nurse or other qualified person.

A nonprofit institutional day or residential school that provides secondary education,
3s determined under State Law, except that it does not include any education beyond
ade twelve.

- $kills involving eating, dressing, grooming, toileting and hygiene.

' Making choices. Self-direction includes learning and following a schedule; initiating
- appropriate activities consistent with one's personal interests; completing necessary or

‘ equired tasks; seeking assistance when needed; resolving problems in familiar and
' new situations; and demonstrating appropriate assertiveness and self-advocacy.

' A bodily injury that involves a substantial risk of death; extreme physical pain;
rotracted and obvious disfigurement; or protracted loss or impairment of the function
- of a bodily member, organ or faculty (18 U.S.C. Section 1365(3)(h))).

- Any activity for which suspension or expulsion is a punishment for students unless, for
ﬁ student with a disability, the behavior is a manifestation of that disability. These
ctivities include:

1. Assault/battery on school employees (West Virginia Code §61-2-15);

2. Possession of a deadly weapon (West Virginia Code §61-7-11a);

3. Selling a narcotic drug on the premises of an educational facility, at a school
sponsored function or on a school bus (West Virginia Code §60A-1-101);

4. Committing an act or engaging in conduct that would constitute a felony under
the laws of this state if committed by an adult;

5. Unlawfully possessing on the premises of an educational facility or at a school
sponsored function, a controlled substance governed by the Uniformed
Controlled Substance Act;

' |6. Threatening to injure, or in any manner injuring, a pupil, teacher, administrator or

other school personnel;

Willfully disobeying a teacher;

Possessing alcohol in an educational facility, on school grounds, a school bus or

at any school-sponsored function;

. Using profane language directed at a school employee or pupil;

126




Service Plan

Shared
Instructional
Models

Social Skills

Social Work
Services in
Schools

Socially
Maladjusted

Special
Education

Special

126CSR16

' 10. Intentionally defacing any school property;

'11. Participating in any physical altercation with another person while under the
authority of school personnel; or

'12. Habitually violating school rules or policies.

A written statement that describes the special education and related services to be

ip a private school who has been designated to receive services, including the location
f the services and any transportation necessary, consistent with Chapter 8 of this
olicy and is developed and implemented in accordance with Chapter 5.

Include an array of service delivery options provided by general education, Title I

- gnd/or special education teachers, related services and support personnel and

thers that encompass consultative and co-teaching models and are undertaken for the
 purpose of maximizing results for all students.

'Social skills refer to appropriate and inappropriate social behavior. Appropriate social
'behavior includes behaviors such as making friends, showing appreciation, smiling,
‘taking turns, cooperating with others, demonstrating honesty, trustworthiness and

appropriate play, showing concern for others, displaying empathy and being fair.
lnappropriate behavior includes behaviors such as tantrums, jealousy, fighting others,
pverstaying a welcome, being overly demanding, constantly needing reassurance and
eing non-assertive.

- Services that include:
| {1.  Preparing a social or developmental history on a student with a disability;
2. Group and individual counseling with the student and family;
3. Working with those problems in a student's living situation (home, school, and

community) that affect the student's adjustment in school; and

4. Mobilizing school and community resources to enable the student learn as
effectively as possible in her or his educational program, and assisting in
developing positive behavior intervention strategies.

' Students who are socially maladjusted (or more precisely Oppositional Defiant or

' Conduct Disordered) typically display a persistent pattern of willful refusal to meet
ven minimum standards of conduct. Their behavior and values are often in conflict
ith society’s standards. They exhibit a consistent pattern of antisocial behavior
ithout genuine signs of guilt, remorse, or concern for the feelings of others.
ontgomery, 2006)

pecially designed instruction, at no cost to parents, to meet the unique educational needs
f an eligible student with an exceptionality, including instruction conducted in the
'glassroom, in the home, in hospitals and institutions, and in other settings; and
struction in physical education. The term includes speech-language pathology
ervices, vocational education and travel training if it consists of specially designed
struction, at no cost to the parents, to meet the unique needs of a student with an
' exceptionality.

' Modifications made in regular school transportation to assure accessibility of
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special education and other related services for students with disabilities. Special
transportation includes special equipment (such as special or adaptive buses, lifts, and
ramps), and special care (such as need for health and safety maintenance, assistance of
ajde, medication in transit and/or positioning), if required to provide school
transportation for a student with a disability.

N

\dapting content, methodology or delivery of instruction:

1. To address the unique needs of an eligible student that result from the student's
exceptionality; and

2. To ensure access of the student to the general curriculum, so that he or she can
meet the educational standards that apply to all students.

'Services provided by a qualified speech-language pathologist include, but are not limited
to:

. Identification of students with speech or language impairments;

' 2. Diagnosis and appraisal of specific speech or language impairments;

3. Referral for medical or other professional attention necessary for the habilitation
of speech or language impairments;

4. Provision of speech and language services for the habilitation or prevention of
communicative impairments; and

5. Counseling and guidance of parents, students and teachers regarding speech and
language impairments.

A statistic used to express the distance on the average of scores from the mean of the
jistribution. The standard deviation shows the variability of a series or group of scores
numbers.

'An indicator that allows a student's performance to be reported as a range of scores where
it is highly probable the true score lies.

A trained school-based team which provides a formalized process for the review of
'student needs and complements the work of instruction and intervention teams.

'Aids, services and other supports that are provided in general education classes, other
‘education-related settings and in extracurricular and nonacademic settings, to enable
tudents with exceptionalities to be educated with students without exceptionalities to
‘the maximum extent appropriate. Supplementary aids include any material/curricular
quource or assistance, beyond what is normally afforded students without

‘exceptionalities, provided to support a student with an exceptionality's placement,
such as large print books, assistive technology devices, auditory trainers, curriculum
‘adaptations and classroom modifications or aids, services and other supports.
'Supplementary services include any human resource or assistance, beyond what is
'normally afforded students without exceptionalities, provided to support a student
'with an exceptionality’s placement, such as direct instruction, peer tutoring,
interpreting or note taking.

'Haid work in the regular community work environment where persons without disabilities
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coordinated set of activities for a student with a disability, designed within an
utcome-oriented process, that promotes movement from school to post-school
ctivities, including, but not limited to, post-secondary education, vocational training,
tegrated employment including supported employment, continuing and adult
‘education, adult services, independent living or community participation. The
‘coordinated set of activities must be based on the individual student's needs, taking
into account the student's preferences and interests, and includes instruction, related
'services, community experiences, the development of employment and other post-
'school adult living objectives, and, if appropriate, acquisition of daily living skills and
ctional vocational evaluation.

cludes:

1. Travel to and from school and between schools;

' 2. Travel in and around school buildings; and

3. Specialized equipment (such as special or adapted buses, lifts and ramps), if
required, to provide special transportation for a student with a disability.

oviding instruction, as appropriate, to students with significant cognitive disabilities,
d any other students with disabilities who require this instruction, to enable them to
‘develop an awareness of the environment in which they live and learn the skills
‘necessary to move effectively and safely from place to place within that environment
.g. in school, the home and the community).

cademic achievement and or classroom performance that is significantly discrepant
ith the student's intellectual ability documented by the student's educational record.

nstances in which school personnel (not the IEP Team) order the removal of students
ith disabilities from their current educational placement to an appropriate interim
alternative educational setting for not more than forty-five school days. The IEP
eam is responsible for determining the interim alternative educational setting.
nilateral removals do NOT include decisions by the IEP Team to change a student’s
‘placement.

rganized educational programs that are directly related to the preparation of individuals
or paid or unpaid employment, or for additional preparation for a career requiring
ther than a baccalaureate or advanced degree.

A child who, as determined by the state where the child resides is:

A foster child;
Award of the State; or
In the custody of a public child welfare agency.

ol S

'The term does not include a foster child who has a foster parent who meets the
 definition of a parent.
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Work 'Holding a part- or full time job (supported or non-supported) or participating in a
'voluntary activity in the community. Related skills include specific job competencies,
| &)ropriate social behavior, appropriate work skills (e.g., completion of tasks,
‘awareness of schedules, ability to seek assistance, take criticism), money management,
the application of other functional academic skills, and skills related to going to and
om work, preparing for work, managing oneself at work and interacting
propriately.
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ACRONYMS AND ABBREVIATIONS

Attention Deficit Disorder

- Attention Deficit Hyperactivity Disorder
 Alternate Performance Task Assessment
- Behavior Intervention Plan

| County Administrator of Special Education

Clean Intermittent Catheterization

Continuous Improvement and Focused Monitoring System

' Content Standards and Objectives

Dynamic Indicators of Basic Early Literacy Skills

Emotional/Behavioral Disorder

 Eligibility Committee

 Education Data Exchange Network

Flementary and Secondary Education Act

Extended School Year

' Free Appropriate Public Education
- Functional Behavior Assessment
' Family Educational Rights and Privacy Act

' General Education Development (Credential)

[yeneral Education Environment
Health Education Assessment Project
[nterim Alternative Educational Setting

Individuals with Disabilities Education Improvement Act of 2004

' Independent Educational Evaluation

| Individualized Education Program

[ndividual Family Service Plan
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Iiocal Educational Agency

Ileast Restrictive Environment

:]Language Quotient

'National Assessment of Educational Progress

‘No Child Left Behind Act

National Instructional Materials Accessibility Standard

'Office of Special Education Programs (US)

| ositive Behavior Support

ior Written Notice

‘Regional Education Service Agency
'Responsible Students through School-Wide Positive Behavior Support Program
esponse to Intervention

$tudent Assistance Team

‘$tandard Deviation

tate Education Agency

S pecial Education Environment
Specific Learning Disability
Speech-Language Pathologist

'State Performance Plan

| West Virginia Educational Standards Test
‘West Virginia Department of Education

West Virginia Department of Health and Human Resources
'West Virginia Education Information System

West Virginia Measures of Academic Progress
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STATE APPROVED TEST LIST FOR THE IDENTIFICATION OF GIFTED
? STUDENTS IN WEST VIRGINIA

P = Psychologist

-t =1 Z
LL LL Q
KEY: z Z - E
O =No 3 198 |3 3
X = Yes S |2E |2 3
G = Group | fa) o s o
| = Individual | 2 |ah |o
o. L 1T} é
s 52 :
(14
o é = &

GRADES

AGES
COMPOSITE
VERBAL
QUANTITATIVE
NON-VERBAL
ADMINISTRATION
INTERPRETATION
TIME IN MINUTES

TEST NAME

te of most recent edition: 1998

BVAT-NU provides 2000 norms for existing WJR test items

Provides a measur
languages: Arabi

of overall verbal ability for bilingual individuals. Assessment available in the following
Chinese, French, German, Haitian-Creole, Hindi, Hmong, Italian, Japanese, Korean,
[tuguese, Russian, Spanish, Turkish and Vietnamese.

COMMENTS: Date of most recent edition: FORM 6, 2001 (Previous editions may be used, Form 5 currently

available).
May be used to ¢ | plement the definition and eligibility for gifted as described in Policy 2419. Non-verbal

edition available
experiences. In {
scoring or machi

ith Spanish instructions. Test may not be appropriate for students with limited educational
g non-verbal section, spatial reasoning and abstract reasoning are combined. Option of hand
scoring. *Accommodations are identified for use with students with disabilities and

in Form 6

ate of most recent edition: 1997
¢ for students who are culturally or economically disadvantaged, it may not be suitable for
ighly verbal since it does not have verbally loaded test items. Norm sample included gifted
gnts with disabilities.

e rh§kkills are rgouired the CAS m ywbe of Iim_ited‘use for children w1th fine motor impairment

COMMENTS: D Je of most recent edition: Updated Annually

Special accommodations are available for LEP populations. Machine scored by company. Very high ceiling.
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COMMENTS:
directions.

Separate scorg
reasoning (abs
to distinguish
subtest). Per
usage subtes

May be used

DISCOVER (D
Responses) is
backgrounds
www. dise

COMMENTS: D

’rbal reasoning (verbal reasoning subtest) and quantitative reasoning (numerical reasoning

s available to distinguish spatial reasoning (space relationship subtest) from abstract
act reasomng subtest) for identification of non-verbal reasoning. Separate scores available

tual speed and accuracy, mechanical reasoning, space relations, spelling and language
vailable to provide academic counseling Career Interest inventory available as an optional

ate of most recent edition: 2005

complement the definition and eligibility for gifted as described in Policy 2419.
coverlng Intellectual Strengths and Capabilities while Observing Varied Ethnic
P rimarily designed to identify gifted children from diverse ethnic and linguistic
ror information contact DISCOVER Projects at the University of Arizona:

ona.ed

COMMENTS: D
Index and Men
measures of a

special directt
|

of most recent edition: 2004. The KABC-ll provides two composite scores, Fluid-Crystallized
Processing Index. The Mental Processing Index measures general mental processing without
ired knowledge. Only two of the Kaufman subtests are timed but these two subtests have
and norms for administration without time bonuses.

May be used

COMMENTS: D

te:;f most recent edition: 1997

a screening tool.
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COMME‘N‘I"S': Datejof most recent edition: 2003. This is a nonverbal cognitive test that measures nonverbal general ability.

This is a good te ~‘ or language minority students because it can be administered non-verbally by an administrator who does not share
the child’s primary |anguage. Also ideal for students with speech, language, motor and hearing impairments.

plement the definition and eligibility for gifted as described in Policy 2419, not as the sole source of information for
evaluation.. The ing sample included minority populations matched to US census ratios. Various modality and timed portions can

be selected for st

" Intellig

COMMENTS:

g0 oét recent e;mioh: 1996 Ezitlén k
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KEY: |
O=No }
X=Yes 3
G=Group |
| = individual |
P = Psychologist
TEST NAME

COMPOSITE
QUANTITATIVE
NON-VERBAL
GROUP/INDIVIDUAL
TRAINED PERSONNEL
ADMINISTRATION

o

o o
Ll

z ¢

The RIAS is an ing idually administered test of intelligence that includes a co-normed, supplemental measure of memory. The RIAS
includes a two-suby ? st Verbal Intelligence Index (VIX), a two-subtest Nonverbal Intelligence Index (NIX), and a Composite intelligence
Index (CIX), T:-« by combining the VIX and NIX subsets. The VIX assesses verbal intelligence by measuring verbal problem
solving and verbal| reasoning where acquired knowledge and skills are important. The NIX assesses nonverbal intelligence by
measuring reaso| P and spatial ability using novel situations and stimuli that are predominantly nonverbal. The CIS assesses overall
general intelligeng

g), including the ability to reason, solve probiems and learn.
T o pg o p E

7 o

dition 3
of most recent edition: 2003 Fifth Edition

MENTS: Dafe

COM
Students who achieve a composite score of 97% percentile or above qualify for placement in a gifted program. Specific
subtests may be ] lected for students with disabilities.

s

R
of most recent edition: 1998

COMMENTS: Dafe

Excellent for languyage minority students because it can be administered non-verbally by an administrator who does not share

the child’s primary language. Also ideal for students with speech, language and hearing impairments.
*Because physical manipulation of test materlals Is required, the UNIT may be of limited use for children with fine motor
imp

alrment.
hel

COMMENTS: Date

The WISC-IV Spa
Mexico, Cuba, D
WISC-IV.

sh normative sample of Hispanic-Amaerican children is stratified across muitiple Hispanic origins including
Inican Republic, Puerto Rico, Central and South America. The WISC-IV Spanish Is an adaptation of the

 COMMENTS: D ' of most recent edition: 2004 Fourth Edition Integrated
Verbal comprehansion and perceptual reasoning scores are recommended for placing children in gifted education.

The WISC-IV measures general cognitive abllity and four specific cognitive abllities which are verbal comprehension,
perceptual reasgning, working memory, and processing speed. it does not directly measure academic achlevement, but Is a
good » 'redlctop' demic achievement.

'COMMENTS: Datq of most recent editl

COMMENTS: Datd of most recent edition: 2001

X
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Documentation of Adverse Effects
on Educational Performance
for Students with Speech/language impairments

the EC in making the determination of a speech-language impairment consider how
ts the progress and involvement of the student in the general curriculum. The EC
h student individually to determine how the student’s disability adversely affects
mance.

pff adverse effects on educational performance can be gathered from a thorough

unication skills. The assessment must include student, parent, and teacher input.

pe recorded by the speech-language pathologist (SLP) on the Eligibility Report form.

the impairment affects the student. The following examples may be considered
how the student’s ability to communicate may adversely impact educational

| (fvstudent’s ability to communicate, rather than isolated skill assessment, will provide

performance:

1. Sound
class,
memb

2.

suffer|
Sound
phoni

errors, voice quality, or fluency disorders inhibit the student from reading orally in
peaking in front of the class, or being understood by teachers, peers, or family
.

Sound grrors, voice quality, or fluency disorders embarrass the student. Peer relationships

a result, or peers may make fun of the student.
errors cause the student to make phonetic errors in spelling or have difficulty in

Gram

tical errors create problems with a student’s orientation in time.

P logical errors inhibit the student from using or making complete sentences.
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Fluency Communication Rating Scale

Student:
School: Date:
Nondisabling Mild Moderate Severe
Condition
Frequency | Frequency of Transitory Frequent dysfluent | Habitual dysfluent
dysfluencies are behaviors are behaviors are
dysfluent behavior | observed in specific | observed in observed in a
speaking situation(s) | specific speaking majority of
is within normal and/or 1-2 stuttered situations(s) and/or | speaking situations
words per minute. 4-10 stuttered and/or more than
limits for student’s words per minute. | 10 stuttered words
per minute.
age, gender, and
Descriptive | speaking situation | Rate of speech Rate of speech Rate of speech
Assessment interferes with interferes with interferes with
and/or less than 1 intelligibility. Sound, | intelligibility. intelligibility,
syllable, and/or word | Sound, syllable, sound, syllable,
stuttered word per | repetitions or and/or and/or word
prolongations are prolongations are repetitions and/or
minute. present with no other | present. Secondary | prolongations are
secondary symptoms. | symptoms present. Secondary
Fluent speech including blocking, | symptoms
Gpeech flow and periods predominate. avoi@ance, and pred‘ominate.
time patterning are physical Avmda{lce and
patterning ar .
o concomitants may | frustration
within normal .
limits. be observed. behaviors are
Developmental observed.
dysfluencies may
be present.
Comments:|
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Voice Rating Scale
Student School Date
Nondisabling Mild Moderate Severe
Condition Descriptive Descriptive Wilson Voice
Profile Scale
Pitch ]Pj{tch is within There is a noticeable | There is a persistent, +3 Pitch
ngrmal limits, difference in pitch noticeable inappropriate -3 Pitch
‘ that may be raising or lowering of -2 Pitch
intermittent. pitch for age and gender, +2 Pitch
or evidence of dysphonia.
Intensity Intensity is within There is a noticeable | There is a persistent, -3 Intensity
[ drmal limits. difference in noticeable inappropriate +2 Intensity
‘ intensity that may be | increase or decrease inthe | -2 Intensity
intermittent. intensity of speech, or the
presence of aphonia.
Quality Hmlity is within There is a noticeable | There is a persistent, -2 Laryngeal
rmal limits. difference in quality | noticeable breathiness, +3 Laryngeal
that may be glottal fry, harshness, +2 Laryngeal
intermittent. hoarseness, tenseness, -3 Laryngeal
strident, or other abnormal
vocal quality.
Resonance | Npsality is within There is a noticeable | There is a persistent -2 Resonance
ngrmal limits. difference in nasality | noticeable cul-de-sac, +3 Resonance
‘ that may be hyper- or hypo-nasality, or | +4 Resonance
intermittent. mixed nasality.
Description | No consistent Laryngeal pathology | Probable presence of Physical factors
of Current | laryngeal pathology; | may be present. laryngeal pathology. may include:
Physical physical factors Physical factors Physical factors may - unilateral or
Condition fluencing quality, indicated in moderate | include nodules, polyps, bilateral
1t'ekonance, or pitch, and/or severe levels ulcers, edema, partial paralysis of
fipresent at all, are may be present. paralysis of vocal folds, vocal folds
temporary and may palatal insufficiency, - laryngectomy
include allergies, enlarged/insufficient - psychosomatic
cqlds, or abnormal tonsils and/or adenoids, disorders
tonsils and adenoids. neuromotor involvement, - neuromotor
‘ or hearing impairment. involvement of
larynx muscles,
i.e., cerebral
palsy
Comments:
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FISCAL NOTE FOR PROPOSED RULES

Rule Title: Policy|2419: Regulations for the Education of Students with Exceptionalities
Type of Rule: | X Legislative [] Interpretive 1 Procedural
Agency: Ihepartrnent of Education
Address: ‘E ldg 6, Room 304
1900 Kanawha Blvd E
Charleston, WV 25305
Phone Number: (304) 558-2696  Email: smcquain@access.k12.wv.us

Fiscal Note Summary
arize in a clear and concise manner what impact this measure

will have on costs and revenues of state government.

The proposed te
Exceptionalitie;

Disabilities Edu
funding. The pr

cation Act of 2004 (IDEA) and are required for continued eligibility for federal

visions to Policy 2419: Regulations for the Education of Students with
mplement revisions to federal regulations under the Individuals with

bposed revisions will not impact state costs or revenues.

‘ Fiscal Note Detail
Show|aver-all effect in Item 1 and 2 and, in Item 3, give an explanation of
| Breakdown by fiscal year, including long-range effect.
‘ FISCAL YEAR
Effect of Proposal Current Next Fiscal Year
; Increase/Decrease Increase/Decrease (Upon Full Implementation)
(use””“) (use”_“)

1. Estimated Total Cost 0 0 0
Personal Services 0 0 0
Current Expeﬁses 0 0 0

Repairs & Alteraﬁ‘lons 0 0 0

Assets 0 0 0

Other 0 0 0

2. Estimated Total 0 0 0
Revenues




Rule Title: Policjy

3. Explanati

Please inc]

2419: Regulations for the Education of Students with Exceptionalities

of above estimates (including long-range effect);

la
de any increase or decrease in fees in your estimated total revenues.

The proposed revi

Exceptionalities

Vi

ions to Policy 2419: Regulations for the Education of Students with
|l not impact state costs or revenues.

Please ide
would not have a

3
I

MEMORANDUM

tify any areas of vagueness, technical defects, reasons the proposed rule
scal impact, and/or any special issues not captured elsewhere on this form.

Proposed change
establish a paren

the state educati¢
| ensure correctio

implemented by

Ll . .
s to Policy 2419 have no impact on state costs or revenues. The proposed revisions

proposed revisions
q

right to revoke consent for provision of special education services and require
agency monitoring system to identify district noncompliance with IDEA and

s soon as possible and no later than within one year of notification. Additional
strengthen alignment with IDEA regulations and clarify existing procedures

cal school districts, including child find, eligibility and prior written notice.

il

Date

Signature of Agen

y Head or Authorized Representative

=

RASTErY
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Policy 2419: West Virginia’s Regulations for the Education of Students with Exceptionalities
Transcription of Audio-taped Comments Given Orally at Public Hearings
October 13, 2009 — November 12, 2009

Action Type
N: NoResponse - Negative
NA: Not Accepted  + Positive
A:  Accepted o Neutral
Action/
Date Individual/Qrganization Comments Type | Rationale

§Chapter 4: Eligibility

10-13 Doug Sturgeox I am not clear if a parent requests or demand for
tion Director | testing for dyslexia in a second grade student for
example would supersede the RTI Tier II Tier III
requirement that a kid progress to that before the
arleston testing take place. And if a parent requests or
demand does supersede that, what data would be
used to support that assessment.

§Chapter 10: Procedural

10-15 Kim Kehrer | safeguards
il;enc::‘nliﬁg;ﬁtmn My first comment is on prior written notice. [ am not
RESA 6 ' sure where it is in the policy, I am sure it is all
through the policy, but my comment is in regard to
Hearing in Wheeling when prior written notice must be provided and how

it’s written in the law as to when it is to be provided.
I think that there, in my opinion, is a diminishing
affect on the parents role. I will explain what I mean
there. In prior written notice it says that in the
section on page 16 of the comment book it says that
prior written notice must be included when the
following, and it says all through it that when the
district decides to evaluate, when the district decides
to reevaluate, when the district proposes an action,
when the district refuses and action. That makes
sense to me. That if the district is proposing an
action that the parent should be given the
opportunity through a written notice prior to the
action happening. However, my issue comes when
the parent is part of that decision. When the parent
sits through an IEP meeting and contributes to the
child’s TEP development and when the parent is part
of that process and then the district can send prior
written notice saying they are proposing something,
I feel it diminishes the parent’s role. Because the
district is not proposing to do something to their
child. The IEP team, of which the patent was a part
is proposing to do something. So I feel like when we
are saying that you do prior written notice even
when the parent is sitting there and part of the
decision making process, that it diminishes their
role. Hopefully that is clear. That has been my
contention all along since it was determined that we
needed to do prior written notice anytime a change




Policy 2419: West Virginia’s Regulations for the Education of Students with Exceptionalities
Transcription of Audio-taped Comments Given Orally at Public Hearings
October 13, 2009 — November 12, 2009

1 Action/
Date Individual/Organization Comments Type | Rationale

was made on a child’s placement or evaluation. So
that is my first comment on prior written notice.

My second also I guess is kind of along the lines of
prior written notice. Also, and that is in the timeline
before the changes can be implemented. I think, ’'m
not sure where it is in policy, but I believe it says 10
days, give the parent 10 days to make a decision
prior to implementing the proposed change and once
again you have a parent sitting in an IEP meeting
and they want services for their child as soon as
possible and the school is ready to provide those
services the next day and the parent is possibly the
one asking, you know, or recommending that these
things happen and the parent says okay when can we
get this started, and you say in ten days. We have to
wait 10 days in case you wanna think about it. So, I
think again, that 10 day can work, is kind of a two
edge sword in that it can give a parent time to feel
through and make decisions. It can also give the
district time to get services in place during that 10
day period, but it can also be a hindrance to a child’s
educational opportunities in making them wait 10
days before you can put some supports in place that
maybe they are desperately needing and they may
have already waited a very long time to get supports
like related services and those type of things that
they haven’t been identified. So what I would like to
see in policy is a procedure for a waiver or an
agreement that would waive that 10 day that the
parent and district would be in agreement, that they
would both sign off. I am not sure how it would
look; I haven’t thought it through that much. But I
think that would be very helpful to children and to
districts in allowing services to start immediately.
It’s like we used to do on the IEP form where parent
waives 10 day notice and then we finally put it on
there. I would like to see that as an option with that
10 day waiting period. Somebody had mention
possibly cutting it back to three days. I don’t think it
is the amount of days that is concerning, I think it is
that when an IEP team makes a decision and a
parent is part of that decision they are informed.
They have been thinking about it and discussing it in
a meeting, testing, evaluating for the last 80 days
possibly. There should be a way to get that child
help immediately. That was my second comment.




Policy 2419: West Virginia’s Regulations for the Education of Students with Exceptionalities
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Date

Individual/Qrganization

Comments

Action/
Type

Rationale

§Chapter 6: Administration of

Services

My third comment has to do with staffing ratios on
the new caseload levels. As was pointed out by a
colleague of mine and as I reviewed it I agree, it is
on page 710f the proposed revisions and is under
section the second part where it says the maximum
number of students per instructional period based on
level of service. The concern there is the students’
when you are looking at level 1 and level 2 of
service needs the students with the highest level of
need which are your level 2 students are going to be
mandated to have the least amount of support. The
way that it looks now in K-4 a level one classroom
can only have 6 students there is no indication there
regarding a staffing ratio just says 6 students and
one teacher, which would indicate to me that once
you have a 7% student that needs those services, you
would need a second teacher. That is for level 1. At
level 2 it says that you can have 12 students with a
teacher and an instructional aide. I am assuming, it
says staffing ratio which includes the instructional
aide. So you have one teacher in that classroom and
you have 6 students you add the 7% student you just
add an aide that’s for level 2. For level 1 you add a
7% student, you add a teacher. So I think there is a
conflict there in how that is worded for levels 1 and
2.

That concludes my comments

10-22

Susanne Swartz
Teacher |
Jefferson County

Hearing in Mfartinsburg

§Chapter 5: Individualized

Education Programs

My comment is regarding prior written notice. Right
now, we only send prior written notice if a parent is
not in attendance. If we have to send it, even when
the y are in attendance, I would request that you put
in a clause on or a waiver on the prior written notice
for the parents to waive their 10 days. Because, if a
student comes into the county and they need special
transportation, if they are just being found eligible,
or need a change of placement, they have already
waited, they don’t want to wait any longer. They
want to get those services started and I'm afraid it
[PWN] will interfere with their free and appropriate
public education. So I think their needs to be a
waiver on there that the parents can waive the 10
day prior written notice so that the services can start




Policy 2419: West

rginia’s Regulations for the Education of Students with Exceptionalities
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Action/
Date Individual/Qrganization Comments Type | Rationale
immediately for the student.
10-22 l;arb:raBrattiha §Chapter 5: Individualized
eacner E u : n
Hearing in Maftinsburg ducation Programs

I am glad that you are strengthening the LRE, which
is the lease restrictive environment, under keeping
the basis of placement it states the placement is
based not on a student’s category of exceptionality
and I’'m glad that is in. I teach mildly mentally
impaired students and I am being told that they must
be in at least two MI classes a day and that they
cannot be mainstreamed all day. That does not seem
to fit with LRE so I’m glad you are keeping that.




Sandra McQuain

From:
Sent:
To:

Cc:
Subject:

Dear Dr. McQuain

| understand that revisions t
during one of the Legislative
Language, and Learning La

the proposed change. Pleas

Thank you.
Mary Poling, Chair, House (

ary Poling [marypoli@mail.wvnet.edu]
uesday, September 15, 2009 12:48 PM
cquain@access.k12.wv.us
‘hearingandtalking@yahoo.com

‘Policy 2419

0w J=
=

oPolicy 2419 will be on public comment beginning Oct. 13, 2009. As a result of a report
J terim meetings today, | would recommend that the words “and The Luke Lee Listening,
at Marshall University” be inserted following West Virginia Schools for the Deaf and Blind in
acknowledge receipt of this request and let me know if my suggestion will be included.

b

mmittee on Education

¢
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Page 1 of 31

INDIVIDUAL ACTION/,
DATE ORGANIZATION COMMENTS TYPE RATIONALE
§126-16-1 General
T A Smith |
10-13 Special Ed. /Teacher of Gifted [|I cannot read the document because it
access.k12.wvius will not load.
Jefferson Co uﬂlty Schools
Charles Szasz(#;
cszasz(@mac.gom .
. I was not able to access the Policy
10-13 ||123 North Pingh Road, . O. ) 419 ppF. 1 got a forbidden
Box 630 "
P. 0. Box 630 message!!!
Elkview WV 25071
Herb Adrian Jt
Social Studie I would like to read the policy. I tried
Teacher/Secondary Deaf to access it and received
10-14 ||hadrian@acaess.k12.wv.us a "forbidden" message. Please advise
WYV School fgfr the Deaf
301 E. Main St Thanks
Romney WV 26757
ann hodges I don't want to use a PWN prior
special educatjon teacher written notice form every time I am
10-23 achodges@acg¢ess.k12.wv.us |having an IEP meeting regardless that
hardy county schools the parent is here or not here. I have
po box 208 only used them if the parent or parents
wardensvillel wva 26851 didn't show up for the meeting.
Ann Hodges|
Special Education Teacher I used to use PWN only if the parent
aehodges@acgess.k12.wv.us |didn't show up for the IEP meeting.
10-26 [[Hardy County|Board Of Now we have to use it for when the
Education parent shows up and doesn't show up
PO Box 208 for the IEP meeting.
Wardensville WVa 26851
Ron Brown |
Director
grbrown@aocess.k12.wv.us
11-02 ||Berkeley Co, Schools None
Office of Spedial Education
515 W. Martin Street
Martinsburg WV 25401
Ann Hubbs |
afthubbs@comcast.net
H-111o1 Civitan St OK
Morgantown WV 26505
Prior written notice should only have
to be provided in a written format if
parent does not participate in the
decision due to his/her absence. It is
confusing to families and extra
http://129.71.2.32/r. htm1?id={8124211486b13f7276418f440cf64a7 12/11/2009




Process Comment For

11-12

David Ellison
special educ}t

dellison@kcs.
Kanawha Cc
106 Dogwood
Dunbar WV |

or
an.k.12.wv.us

unty Schools

Lane

unnecessary bureaucracy. Also, since
parents have the option to waive 8-day
prior written notification for meetings,
they should similarly have the option
to waive 10-day pwn for initiation of
services, beginning evaluations, etc....
in order to expedite services for their
children. In addition, this 10 day pwn
is in conflict with the 80 days
stipulated to complete evaluations -
reducing it to 70. It certainly would
not be the intent of the law or in the
best interest of the child to prevent the
guardian from being allowed to waive
this pwn to expedite services to his/her
child.

Page 2 of 31

Jessie Harless

Comment: Define type. I feel that
each child should be given the same
set of opportunities and not
stereotyped or categorized into
individual groups. I think that by
theory, it’s a great idea to want to help
children who have a disability or who

http://129.71 .2.32/r.th

Student . .
iharless2@wstateu.edu are glﬂed. .Howeyer, when you begin
11-17 WYV State U if/ersi placing children into groups, one must
1754 PD Fotk ty think of how the children are going to
otk Rd. feel. If “grouping” children is what
Foster WV 25081 - AL “grouping © children 15 Wha
‘ you propose; then why not provide
| them with their own school so that
when these children walk down the
hallway or into a public cafeteria, they
are not mocked, made fun of, or
whispered about for being different.
§126-16-4 Summary
Prior written notice should only have
|[to be provided in a written format if
parent does not participate in the
decision due to his/her absence. It is
. . confusing to families and extra
David Ellison| unnecessary bureaucracy. Also, since
special educatior parents have the option to waive 8-day
11-12 |[dellison@kes kank.12.wv.us ||prior written notification for meetings,
Kanawha Caunty Schools they should similarly have the option
106 Dogwoad Lane to waive 10-day pwn for initiation of
Dunbar WV|

services, beginning evaluations, etc....
in order to expedite services for their
children. In addition, this 10 day pwn
is in conflict with the 80 days
stipulated to complete evaluations -
reducing it to 70. It certainly would

ml?id=f8f24211486b13f7276418f440cf64a7

12/11/2009




Process Comment Fo

not be the intent of the law or in the
best interest of the child to prevent the
guardian from being allowed to waive
this pwn to expedite services to his/her
child.

Page 3 of 31

§126-16-5S Severability

stipulated to complete evaluations -
reducing it to 70. It certainly would
not be the intent of the law or in the
best interest of the child to prevent the
guardian from being allowed to waive
this pwn to expedite services to his/her|
child.

Ann Hubbs
afhubbs@comcast.net
H-I o1 Civitan St OK
Morgantown WV 26505 !
| §126-16- 2 Purpose
Ann Hubbs |
afhubbs@comgast.net
M=o 1 Civitan St OK
Morgantown|WV 26505
Prior written notice should only have
to be provided in a written format if
parent does not participate in the
decision due to his/her absence. It is
confusing to families and extra
unnecessary bureaucracy. Also, since
parents have the option to waive 8-day
prior written notification for meetings,
David Ellisotp they should similarly have the option
special educatior to waive 10-day pwn for initiation of
11-12 dellison@kecs.kan.k.12.wv.us |services, beginning evaluations, etc....
Kanawha County Schools in order to expedite services for their
106 Dogwood|Lane children. In addition, this 10 day pwn
Dunbar WV is in conflict with the 80 days

Jessie Harless

Comments: Let’s think about this
statute. If the intent is to find child
mandates by inducing an active search
by the state and local education
agencies, who is going to conduct the
search? Would each agency then have
to hire an individual who is qualified
and has experience in choosing which
children have a disability or is gifted
or would the school system already
have the children tested and waiting

on the requirements of the agency to

12/11/2009

http://129.71 .2.32/1'.h[Tl?id=f8f2421 1486b13f7276418f440cf64a7




Process Comment Forrn

11-17

Student

1754 PD Fork
Foster WV 23

stateu.edu
iversity

d.
81

be met. Would a child who is
homeless or a ward of the state
automatically qualify? And what is
meant by the statement ‘regardless of
the severity of their disability’?What
about the individual children who
don’t qualify for the ‘exceptional’
gifted or disabilities? Is the state going
to let them slip through the cracks and
ignore them as if they don’t exist? I
agree that education is a right
extended to all individuals, but let us
not forget that just because a child
misses the ‘exceptionalities’ by mere
points, they too should not be left out
of this opportunity.

Page 4 of 31

§126-16- 3 Incorporation by Reference

11-11

Ann Hubbs
athubbs@com
421 Civitan St

cast.net

Morgantown WV 26505

OK

11-12

David Ellison
special educat
dellison@kes.}

ot e

106 Dogwood
Dunbar WV

or
can.k.12.wv.us

Kanawha Co uﬂlty Schools

ILane

Prior written notice should only have
to be provided in a written format if
parent does not participate in the
decision due to his/her absence. It is
confusing to families and extra
unnecessary bureaucracy. Also, since
parents have the option to waive 8-day
prior written notification for meetings,
they should similarly have the option
to waive 10-day pwn for initiation of
services, beginning evaluations, etc....
in order to expedite services for their
children. In addition, this 10 day pwn
is in conflict with the 80 days
stipulated to complete evaluations -
reducing it to 70. It certainly would
not be the intent of the law or in the
best interest of the child to prevent the
guardian from being allowed to waive
this pwn to expedite services to his/her
child.

§Chapter 10: Procedural Safeguards

10-15

http://129.71.2.32/¢ hitr

Yvonne Santin
Director of Sp
ysantin@acces

7%

Wood County
1210 Thirteen

>cial Education
s.k12.wv.us
;Schools

th Street

Timeline for the Provision of Prior
Written Notice: Regarding the
implementation of service(s) at an
initial IEP meeting, prior written
notice needs to be LESS than 10 days.

Most often, parents and staff would

n]?1d=18f24211486b13{7276418f440cf64a7

12/11/2009




Parkersburg V

o

Process Comment Fg¢

/V 26101

like to initiate services earlier than 10
days after the IEP meeting.

Page 5 of 31

11-11

Lisa Martin
Director of Sp
Idmartin@acq

P.O. Box 770
Ripley WV 21

ecial Education

ess.k12.wv.us

Jackson County Schools

271

Chapter 10, Section 3: Prior Written
Notice needs to provide greater
specificity, including procedures, to
ensure compliance with
implementation. Districts continue to
have many questions regarding the
provision of PWN throughout the
process. For example, when the
district provides PWN with request for
consent for evaluation, that consent
quite possibly could be forthcoming
on the same day as requested. If the
evaluation cannot be initiated for 10
days following the PWN, the 80-day
timeline is then cut to 70 days.
Likewise, when the parent is present
and provides consent for initial
placement and services, they expect
those services to be provided
immediately following the meeting
and consent. When the parent has
actively participated in the
evaluation/eligibility/IEP process and
provides informed consent, it seems
unnecessary and unreasonable to delay
FAPE for 10 days due to the PWN
requirement. Federal regulations
require that PWN be provided within a)
"reasonable amount of time."
Therefore, it may be more reasonable
to reduce the required 10 day
notification to five days.

Chapter 10, Section 6.E dealing with
revocation of consent refers to the

provision of PWN in "compliance
with section 3.E prior to ceasing

services." This citation may be in error
as there is no section 3.E contained in
Chapter 10.

11-11

Joyce Canter
Sp Ed Special
jcanter@kes|
KCS |
Roxalana
1004 Midwa
Dunbar WV 2

's<

st
ana.k12.wv.us

Drive
5064

PWN: STRONGLY disagree with
waiting 10 days to implement IEP
goals/services/placement when the
parent is in attendance either in
persson, by phone, etc. OR when the
parent requests the changes and the
Committee agrees it is the most
appropriate

http://129.71 .2.32/r.hWn.l?id=f8f2421 1486b13£7276418f440cf64a7

12/11/2009




Process Comment Fo

11-11

Julie
Special Educat
Specialist

KCS

on Curriculum

jsayre@kces.kana.k12.wv.us

PWN given out and still waiting 10
days to start new IEP

Page 6 of 31

sarah kendall

prior written notice should only have
to be provided in a written format if
parent does not participate in the

11-11

skendall@kcs.}

rana.k12.wv.us

kcs
200 elizabeth is
charleston
charleston wv ]

reet

5311

school psychologist decision due to their absence. it is
skendall@kcs.kana.k12.wv.us ||extra work for staff, and confusing to
11-11 (fkes families. also, since parents have the
200 elizabeth sgreet option to waive 8-day notification for
charleston meetings, they should similarly have
charleston wv 25311 the option to waive 10-day
| notification for initiation of services,
beginning evaluations, etc....
prior written notice should only have
1 to be provided in a written format if
sarah kendall | parent does not participate in the
school psychalpgist decision due to their absence. it is

extra work for staff, and confusing to
families. also, since parents have the
option to waive 8-day notification for
meetings, they should similarly have
the option to waive 10-day
notification for initiation of services,
beginning evaluations, etc....

11-11

sarah kendall
school psychol
skendall@kcs.

pgist
cana.k12.wv.us

kcs

charleston
charleston wv }

200 elizabeth sfreet

5311

Prior written notice should only have
to be provided in a written format if
parent does not participate in the
decision due to their
absence/nonparticipation. It is
confusing to familes and extra
unnecessary beaucracy. Also, since
parents have the option to waive 8-day
pwn for meetings, they should
similarly have the option to waive 10-
day pwn for initiation of services,
beginning evaluations, etc.... in order
to expedite services for their children.
In addition, this 10 day pwn is in
conflict with the 80 days stipulated to
complete evaluations - reducing it to
70.

http://129.71.2.32/r.ht

Prior written notice should only have
to be provided in a written format if
parent does not participate in the
decision due to their
absence/nonparticipation. It is
confusing to familes and extra
unnecessary bureaucracy. Also, since

ml?id=18f24211486b13f7276418f440cf64a7

12/11/2009




Process Comment Fa

11-11

mary jane ken
grandparent
none

10 maple lan
elkview

<)

dall

elkview wv 25071

parents have the option to waive 8-day
pwn for meetings, they should
similarly have the option to waive 10-
day pwn for initiation of services,
beginning evaluations, etc.... in order
to expedite services for their children.
In addition, this 10 day pwn is in
conflict with the 80 days stipulated to
complete evaluations - reducing it to
70. And a guardian should have the
right to expedite this process. Do not
believe the intent of law is to prevent
parent to waive this pwn in order to
help their child.

Page 7 of 31

11-11

mary jane ken
grandparent
none

10 maple lane

elkview
elkview wv 24

dall

071

Prior written notice should only have
to be provided in a written format if
parent does not participate in the
decision due to their
absence/nonparticipation. It is
confusing to familes and extra
unnecessary bureaucracy. Also, since
parents have the option to waive 8-day
pwn for meetings, they should
similarly have the option to waive 10-
day pwn for initiation of services,
beginning evaluations, etc.... in order
to expedite services for their children.
In addition, this 10 day pwn is in
conflict with the 80 days stipulated to
complete evaluations - reducing it to
70. And a guardian should have the
right to expedite this process. Do not
believe the intent of law is to prevent
parent to waive this pwn in order to
help their child.

11-11

hitp://129.71.2.32/r 4

sarah kendall
school psycho
skendall@kos
kes

200 elizabeth st

charleston
charleston wyv

logist
kana.k12.wv.us

25311

Prior written notice should only have
to be provided in a written format if
parent does not participate in the
decision due to their
absence/nonparticipation. It is
confusing to familes and extra
unnecessary bureaucracy. Also, since
parents have the option to waive 8-day
pwn for meetings, they should
similarly have the option to waive 10-
day pwn for initiation of services,
beginning evaluations, etc.... in order
to expedite services for their children.
In addition, this 10 day pwn is in
conflict with the 80 days stipulated to

complete evaluations - reducing it to

ml?id={8f24211486b13f72764{8f440cf64a7
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70. And a guardian should have the
right to expedite this process. Do not
believe the intent of law is to prevent
parent to waive this pwn in order to
help their child.

Page 8 of 31

sarah kendall |

Prior written notice should only have
to be provided in a written format if
parent does not participate in the
decision due to their
absence/nonparticipation. It is
confusing to familes and extra
unnecessary bureaucracy. Also, since
parents have the option to waive 8-day

http://129.71.2.32/th

school psycholpgist pwn for meetings, they should
skendall@kes.kana.k12.wv.us ||similarly have the option to waive 10-
11-11 |kes 1 day pwn for initiation of services,
200 elizabeth st beginning evaluations, etc.... in order
charleston to expedite services for their children.
charleston wv 25311 In addition, this 10 day pwn is in
conflict with the 80 days stipulated to
complete evaluations - reducing it to
70. And a guardian should have the
right to expedite this process. Do not
believe the intent of law is to prevent
parent to waive this pwn in order to
help their child.
Ann Hubbs |
afhubbs@comg¢ast.net
N1 o1 Civitan St OK
Morgantown WV 26505
Chapter 10, Section 3: Prior Written
Notice needs to be clarified, including
procedures, to ensure compliance with
implementation. Districts continue to
have many questions regarding the
provision of PWN throughout the
| process. For example, when the
Melinda Walton district provides PWN with request for
Special Education Director consent for evaluation, that consent
m1walton@acgess.k12.wv.us [[possibly could be forthcoming on the
11-11 Tyler County|Schools same day as requested. If the
P.O. Box 25 | evaluation cannot be initiated for 10
Middlebourne WV 26149 days following the PWN, the 80-day

timeline is then cut to 70 days.
Likewise, when the parent is present
and provides consent for initial
placement and services, they expect
those services to be provided
immediately following the meeting
and consent. When the parent has
actively participated in the

n17id=8124211486b13{7276418f440cf64a7
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evaluation/eligibility/IEP process and
provides informed consent, it seems
unnecessary and unreasonable to delay
FAPE for 10 days due to the PWN
requirement. Federal regulations
require that PWN be provided within a
"reasonable amount of time."
Therefore, it may be more reasonable
to reduce the required 10 day
notification to five days.

Page 9 of 31

David Neff
Principal

11-12 dbneff@acce

is.k12.wv.us

Barbour county Schools

The current policy to privide the
parent or adult student ten days prior
to implementating the proposed action

11-12

Barbour County Schools
25 Horseshoe Drive

Rt 3 Box 40 or within ten days of the refusal.
Philippi wv 26416

10 days is an excessive amount of
Lisa Heinbaugh time to wait to provide services. The
CTE Director number of days should be fewer to
lheinbaugh@gccess.k12.wv.us ||give parents prior written notice in

order to provide FAPE, evaluations
and educational placements so that

11-12

Barbour County Schools
99 Horseshae Drive

Philippi WV 26416 students will receive needed services
in a more appropriate timeframe.
The current policy to provide the
parent or adult student ten days prior
| to implementing the proposed action
Traci Knight or within ten days of the refusal. This
Principal | ten days is an excessive amount of
tiknight@accgss.k12.wv.us  [[time to wait to provide services. The

number of day should be fewer to give
parents prior written notice in order to

Philippi WV 26416 provide FAPE,evaluations and
| educational placements so that
students will receive needed services
in a more appropriate timeframe.
§Chapter 11: Dispute Resolution
Ann Hubbs [
afhubbs@caomcast.net
H-TH o1 Civitan|St OK
Morgantown WV 26505

§Chapter 1:

Free Appropriate Public Education

http://129.71.2.32/r.h

PWN Procedural Safeguards are
presented to all parents via student
handbook one time per year. Is it
necessary to do it again?

1. SAT —Page 11 — When SAT
decides to refer for testing. PWN and
Procedural Safeguards. Question. For

tml?id=18124211486b13{7276418f440cf64a7
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11-02

http://129.71.2.32/r.t

Ron Brown
Director

grbrown@acgess.k12.wv.us

Berkeley Co.
Office of Spe
515 W. Marti

Schools

Ei!al Education

h||Street

Martinsburg WV 25401

systems that include Procedural
Safeguards in student handbook, is it
necessary to send another?

2. Re-eval — page 15 - IEP team meets
— decides no additional testing needed.
Why PWN?

3. Eligibility ends — page 15 — Student
is graduating with a standard diploma.
Why PWN?

4. Additional testing — page 15 -
Parent wants additional testing other
than educational. I assume that the
school system refuses to comply. BUT
how does that fit with the regulation
that says that parents can get outside
evaluations, present the bill to the
school system and the school system
has 2 choices: 1. Pay the bill or 2. File
due process.

5. Question — page 16 — Written notice
of proposal to eval/re-eval must
include certain things but not called
PWN. Section names the components
but calls it notice not PWN. Watch
this one. Why not just use the form??7?

6. Concern — page 17 - Number of
documented tries to get consent.

7. C -4 on page 17. Should not the
placing agency serve as parent? For
example DHHR?

8. Consensus not reached — page 21-
Consensus not reached on “Primary”
exceptionality. The final decision is
the administration or school but needs
PWN.

9. Initial placement — page 60.
Required for initial placement. I really
have a problem with this one. Why?
Can’t put them in a program unless
the parent has signed. So why PWN?
10. Revocation of consent — page 60.
Parent sends WRITTEN notice of
revocation. Within 5 days PWN must
be sent. WARNING — Watch page 61
for content of PWN when consent is
revoked. This needs attention. Revoke
of one part of the IEP is a revocation
of the whole IEP. For example —
Parent wants Speech to continue.
Cannot do that. Would have to begin
the referral process again. If the

1171d=1824211486b13172764f8f440cf64a7
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primary, which was revoked, is
needed as determined by the IEP team
then Speech would not be offered in a
new [EP..Right??? FAPE must be
provided and it may not be FAPE
without the original eligibility on the
new [EP. Watch this for OT/PT as
they are not stand alone eligibilities.
We have problems with this already.
11. Following an IEP meeting — page
62. Must provide a copy of the [EP
and PWN. What for???? I don’t know.
If the parent was or was not in
attendance, why PWN?? Along with
this note that it says that all service
providers MUST have access to the
[EP. Doesn’t say just service page or
whatever, it says IEP.

12.>10 days suspension — page 75-
beyond 10 days suspension (removal)
PWN and procedural safeguards must
be given to the parent on the same
day.

13. Not a PWN concern but I have had
and always will have a problem with
page 103 Procedural Safeguards on
IEE. See number 4 above. I just can’t
see how we can allow parents to just
get an evaluation, present us with the
bill and then our choices are to pay the
bill or go to mediation or Due Process.
(Nuts!

General concern/question. The
provided form for PWN is required
and is, in my opinion, confusing and
does not meet the needs of every
situation. It has and will cause more
confusion with parents than it does
good. We submitted a plan to use
several forms with appropriate check
lists covering every aspect of the
PWN and it was turned down on sight.
It would have been most helpful and
would have prevented what scares me
most, 300 teachers or so in our case,
out there writing PWNs, legal
documents, that could come back to
haunt us.

Page 11 of 31

Ann Hubbs
11-11 [fafhubbs@caomcast.net

http://129.71.2.32/r himl?id=18{24211486b13f72764{8f440cf64a7
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Page 12 of 31

http://129.71.2.32/r.ht

421 Civitan St OK
Morgantown WV 26505
§Chapter 2: Child Find
Yvonne Santin
Director of Special Education

10-15 ysantin@access.k12.wv.us SAT Requirements - good! These are
Wood County $chools more specific and easier to follow.
1210 Thirteenth Street
Parkersburg WV 26101

SAT requirements PG 10-#3
"reviewing interventions designed by
other school teams" is a very
important piece of the Rtl module. My
. concern is that many school teams do
g:ii::;éa})’acces dK12.wv.us NOT know about an IIT. .

10-23 llmarion o ountv. s'choc.)ls ' Pg 11 c. "provide prior written notice"
200 Gaston Avenue is certainly understandable but I _have
fairmont wv 26554 found that I MUST provide continued

technical assistance on writing the
PWN. I am hopeful that process forms
such as PWN will have a "drop down
box" feature like the WVSB online
IEP.
SAT requirements PG 10-#3
"reviewing interventions designed by
other school teams" is a very
important piece of the Rtl module. My
. concern is that many school teams do
gife::;%acces 12wvus  |INOT know about an IIT.

10-23 [[marion county s'choc;ls ' Pg 11 c. "provide prior written notice"
200 Gaston Avenue is certainly understandable but I have
fairmont wv 36554 found that I MUST provide continued

[ technical assistance on writing the
PWN. I am hopeful that process forms
such as PWN will have a "drop down
box" feature like the WVSB online
IEP.
angela madia) SAT' require.ments PQ 10-#3.
amadi a@acce‘ss K12.Wv.US "reviewing interventions designed by
10-23 |fharrison county .scho.ols. other school teams” is a very
po box 1370 | importan:c pliiece of the I}l‘d nl'lodule. (Iijy
concern is that many school teams do
clarksburg wy p6301 INOT effectively usi};lg the IIT.
Section 3 - Referrals
page 10 D. Procedures for Written
Referrals for Special Education

11-03 (|Susan W. Barmes Evaluation
Director of Sp Ed 1. Should read - within five school
sbarnes@access.k12.wv.us days of receipt of a written referral to
RESA I the Student Assistance Team..............

11?id=f8f24211486b13172764£8f440cf64a7
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400 Neville $
Beckley WV 25801

—

(not referral for multidisciplinary
evaluation, that follows in 2. b. and c.
and 3. below)

2. add SAT option to (d) close the
SAT problem solving process

Page 13 of 31

Don Gossett
Psychologist
DGossett@acg¢ess.k12.wv.us
Cabell County Schools
Huntington High School
Huntington WV 25701

11-09

The SAT process requirement of
reviewing the plan every 45 days
seems to have resulted in a situation
where fewer children are placed on a
SAT or kept on a SAT plan.
Arranging and scheduling meetings,
sending out notices, and prior written
notices when parents don't attend, is
time consuming. Some students who
are doing well with a SAT plan and
showing progress and success are
exited and potentially removed from
the support that made success
possible. Those who are successful
with support and have a working plan
may not need to be reviewed by a full
meeting of the SAT, parent, and other
professonals every 45 days.

Additionally, the RTI approach to
identifying special needs students is
very limited, and relies on use of
instruments such as DIBELS that do
not identify students who have other
than reading related difficulties. For
example, DIBEL assessments are
often timed and may result in uneven
progress or low scores wtih students
with processing difficulties related to
emotional status or disorders related to
ADHD orInstruments such as
DIBELS may be useful as screening
instruments but are not diagnostic nor
are thety always correct in identifying
interventions needed.

I would recommend more
involvement by psychology staff in
SAT and early intervention efforts.
Psychologists have been, in the past, a
key part in in the identification and
early intervention process.

Chapter 2, Section 3.B.3 states,
"Within five days of the SAT decision
to request an initial multidisciplinary
evaluation, prior written notice (PWN)

http://129.71.2.32/r htm1?id=18124211486b13f72764{8f440cf64a7
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and a copy of the procedural
safeguards are provided to the parent,
and [request] informed parental
consent is requested for conducting
the evaluation. The request for the
parent consent is completed by the
MDET at the direction of the special
education director or designee. The
SAT may serve as the
multidisciplinary team (MDET) to
determine the evaluations to be
requested, provided it has the required
membership for MDET."

The proposed timeline for obtaining
parental consent for evaluation is in
direct conflict to Chapter 3, Section
3.A which designates the timeline for
seeking parental consent for initial
evaluation. It reads, “Within ten
school days of the district’s decision
to evaluate or reevaluate, written
notice requesting consent for
evaluation or reevaluation must be
provided to the parent/adult student.”

Lisa Martin |
Director of EB'%:/cial Education

ldmartin@acdess.k12.wv.us
Jackson County Schools
P.O. Box 77
Ripley WV

11-11

& O

The current timeline set forth in
Chapter 3 (not among the current,
proposed revisions) was established
with the 2007 revision of state board
policy 2419 and has proven
challenging from a compliance
standpoint since written referrals from
school level SAT teams are often not
received at the district level
immediately upon completion of the
SAT meeting. Since most district
procedures require that SAT
recommendations be reviewed by the
MDET team and Special Education
director or designee prior to
requesting consent, it is not reasonable
to require that the timeline for
requesting consent for evaluation now
be reduced further from ten days to
five.

0271

The word “request” as bracketed in
these comments appears to be a
typographical error.

Ann Hubbs |

http://129.71.2.32/r.him1?id=8{24211486b13{72764{8f440cf64a7 12/11/2009
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11-11

afhubbs@comq
421 Civitan St

ast.net

(V 26505

OK

Page 15 of 31

11-11

Morgantown W

Melinda Walto
Special Educat
mlwalton@acc
Tyler County |S
P.O. Box 25
Middlebourng

n
on Director
ess.k12.wv.us
chools

WV 26149

Chapter 2, Section 3.B.3 states,
"Within five days of the SAT decision
to request an initial multidisciplinary
evaluation, prior written notice (PWN)
and a copy of the procedural
safeguards are provided to the parent,
and request informed parental consent
is requested for conducting the
evaluation. The request for the parent
consent is completed by the MDET at
the direction of the special education
director or designee. The SAT may
serve as the multidisciplinary team
(MDET) to determine the evaluations
to be requested, provided it has the
required membership for MDET."

The current timeline set forth in
Chapter 3 was established with the
2007 revision of state board policy
2419 and has proven challenging from
a compliance standpoint since written
referrals from school level SAT teams
are often not received at the district
level immediately upon completion of
the SAT meeting. It is not reasonable
to require that the timeline for
requesting consent for evaluation now
be reduced further from ten days to
five.

11-12

http://129.71.2.32/r.h

Carol Egnatoff
Parent

2174 Oakridg

¢

cegnatoff@msn.com

Drive

Gifted students in grades 1-8 and
exceptional gifted students in grades
9-12 leaves a gap in coverage for
gifted students who may have the
greatest need for support. Gifted
students whose accommodation
includes grade acceleration may be the
students who demonstrate the most
profound and global gifted traits. Yet
as written, these students will lose
their sepcial education services at a
younger age, because acceleration will
exit them from gifted services when
they are younger.

These students have the greatest need
because 1) the extent of their
"difference" and 2) the adjustment that

1171d=18124211486b13f7276418f440cf64a7
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—

Charleston W

V25311

may be required throughout their
academic careers. For example, the
12-year-old high school student will
be very different from peers, and may
need contact with a knowledgeable
adult.

Children who are more than 12
months younger than the default cut-
off age for their grade peers should be
included in the category of
exceptional gifted, as these students
are very different than their peers.
They also face higher risk of dropping
out, which could be minimized by
continued services.

Page 16 of 31

§Chapter 3: Evaluation/Reevaluation

gia deasy

gdeasy@access.k12.wv.us

pg 15 D. Parental Request for
Additional Evaluation Please consider

http://129.71.2.32/r

10-23 %%lgiégﬁnz ;251}1112018 adding that the parental request should
fairmont wv 36554 be "in writing".
ia deasy’
gdeasy@}}laccess K12.Wv.us pg 15 D. Parental Request for
10-23 llmarion county S ch oéls ’ Additional Evaluation Please consider
200 Gaston Avenue adding that the parental request should
fairmont wv| 36554 be "in writing".
angela madia
arngadia@acc ss.k12.wv.us P& lS.D' Parental Request for .
10-23 [[harrison county ‘sch o.ols. Additional Evaluation Please consider
po box 1370 adding that the parental request should
clarksburg wy 26301 be "in writing".
The length of time before being able
to re-evaluate (30 school days) if the
parent doesn't respond is too long.
PWN requirement days need to be
shortened. It would be more beneficial
Bev Nichols and set up less chances for error if all
Director of Exceptional PWN reguirements were consistant
Students throughout policy. Some sections state
11-09 ([bnichols@acgess.k12.wv.us [[to give a 10 day PWN and others state
Clay County Schools ten school days (re-evals). IDEA
PO Box 120 states a "reasonable amount of time"
Clay WV 25043 regarding PWN not a specific number

of days. I feel that 2-3 days is a
sufficient amount of time. The parents
have the right to revoke or request
another meeting if they choose. This
will expediate the time limits for
initiating services for students whose

ml?id=18f24211486b13{72764{8f440cf64a7
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11-11

parents never or rarely attend a
meeting.

Page 17 of 31

Heidi Potts
Student

hpotts@wvsta
WVSU Stude
P. O. Box 130
Sissonville W)

—

eu.edu
t
H8

V 25360

I feel that the proposed changes to the
referral process will best benefit the
student. Allowing parents to be able to
start the referral process will result in
helping students of special needs
sooner. This will improve the
teacher’s capabilities to reach the
students specific learning needs.

The various changes regarding the
Student Assistant Team (SAT)
requirements seem clearer and more
precise. This will benefit both the
student and the teacher since this will
help to guide the referral process to
move along in a steady pace which
will mean that the needs of the student
will be identified sooner. Thus, the
teacher will be able to utilize the
information to begin reaching the
student’s specific needs sooner.

I am not sure where to post the
comment on PWNs because the topic
is found throughout the Policy.

1 agree with having to provide parents
with PWNs even f they are in

421 Civitan $
Morgantown! \

-

VvV 26505

Sandra Boggs attendance at meetings and agree with
Sp. Ed. Diredtpr the proposed actions. I do not agree
11-11 sboggs@kcs.kana.k12.wv.us |[with the directive that the proposed
Kanawha County Schools actions cannot take place for 10 days
200 Elizabeth Strret after the meeting. I feel we are
charleston wv 25311 violating the child's right to FAPE if
we cannot continue the services to the
child based upon the agreement from
the meeting with parents and school
personnel. Action should be able to
begin immediately.
Joyce Cante
Sp Ed Specialist concerns about the use of Rti and the
jcanter@kces.kana.k12.wv.us |lemphasis it appears to have with
11-11 |KCS | fluncey/decoding.......... comprehension
Roxalana | is the purpose for reading
1004 Midway Drive information/etc.
Dunbar WV 25064
Ann Hubbs |
11-11 afhubbs@comcast.net OK

http://129.71.2.32/r kit
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David Ellison
special educatior
dellison@kcs.kan.k.12.wv.us
Kanawha Codnty Schools
106 Dogwood lLane

Dunbar WV |

11-12

Prior written notice should only have
to be provided in a written format if
parent does not participate in the
decision due to his/her absence. It is
confusing to families and extra
unnecessary bureaucracy. Also, since
parents have the option to waive 8-day
prior written notification for meetings,
they should similarly have the option
to waive 10-day pwn for initiation of
services, beginning evaluations, etc....
in order to expedite services for their
children. In addition, this 10 day pwn
is in conflict with the 80 days
stipulated to complete evaluations -
reducing it to 70. It certainly would
not be the intent of the law or in the
best interest of the child to prevent the
guardian from being allowed to waive
this pwn to expedite services to his/her|
child.

Page 18 of 31

Marilyn Nichols
Parent Coordinator
mjwolfingbarger@aol.com
11-12 |[Kan Co Schools - Parent
Educator Resmfrce Center
200 Elizabeth| Street
Charleston W\V| 25311

sy

Prior Written Notice has changed. It is
too complicated to understand and
implement. Then to wait 10 additional
days for anything to happen keeps the
child from receiving the services they
need. For example, lets say the child
currently receives no speech therapy,
and the county proposes to start giving
speech 30 minutes a week. Then the
county waits 10 days to actually
implement it. The 10 day waiting
period makes no sense. Also, PWN
was originally given when the county
was proposing something that the
parents did not agree with. Now, they
have to give PWN ANYTIME
anything is proposed. This is too much
paperwork. If this changes, we will
have to explain to parents that they
will always get a PWN whether they
agree or disagree. This is confusing.
PWN needs to be used when either the
county is proposing something that the
parents do not agree with, or the
parents are unable to attend and the
county needed to inform them about
what happened at the meeting. The
changes proposed to PWN are not
good -- the waiting period to
implement of 10 days, added

http://129.71 .2.32/r.hnyml?id=f8f2421 1486b13£7276418f440cf64a7
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8

paperwork, confusion to parents
example "why are they giving PWN
when I want them to give my child
speech" etc. PWN was fine the way it
was orginally worded and
implemented.

Page 19 of 31

—

Carol Egnatof
Parent
11-12 ||cegnatoff@msn.com
2174 Oakridge|Drive
Charleston WV 25311

It is truly important that Section G,
regarding gifted students, and more
specifically regarding gifted students
in grades 9-12, be amended to include
the impact of acceleration. Failure to
recognize age differences as relevant
to gifted education creates a difficult
situation.

If a child needs an accelerated
educational experience, the school
must either accelerate the child or
deliver advanced content in the lower
grade-level classroom. It is typically
more expensive to deliver advanced
content to meet the need of one or two
extraordinarily advanced children.
Therefore, school systems may gain a
cost saving by advancing the
profoundly gifted student to a higher
grade level.

If parents and student consent to this
acceleration, the student must adjust to
the new classroom and new peers. As
written, the policy also allows the
school system to exit the gifted
student upon completion of the 8th
grade.

For example, the child who is two
years grade accelerated finishes 8th
grade. He is chornologically,
physically and emotionally the age of
a 6th grader. He will be promptly
exited from special education services
and sent to high school at age 12
years.

Please, please include grade-
accelerated children as exceptional
gifted by definition. School systems
should not cut costs by advancing
profoundly gifted children out of
special education at a faster rate than

http://129.71.2.32/r htm1?id=1824211486b13{72764{8f440cf64a7
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the more "typically" gifted children.
Profoundly gifted children are more
"extreme" in their differences and
need support as much or more than
other gifted students.

Page 20 of 31

§Chapter 4: Eligibility

10-16

Suzanne Swa
Chair of Spe
sswartz@acg
Jefferson Hi

-

(Z
rograms
ss.k12.wv.us
School

4141 Flowin
Kearneysvill

O U S =
—5

Springs Road
WV 25430

Prior Written Notice: Please include a
place for the parents/adult student to
waive the 10 days. Otherwise those
who have waited 80 days now could
have to wait longer to receive services

10-23

gia deasy

gdeasy@acces

marion count
200 Gaston 4
fairmont wv

>4

N

s.kl12.wv.us
schools
yenue

6554

pg 20 Section 1 -good clarification
regarding "convene" EC.

Pg 21 regarding providing parent with
info about the WV School for the
Deaf and Blind? I am somewhat
confused that providing parents info
under the guise of "options available"
is somewhat misleading considering
my many MILD students within these
populations. Will WVSDB provide
and design the "information"--
brochure??

PG 27 Eligibility Criteria for Gifted- I
continue to have concerns keeping
gifted within Policy 2419.

Eligibility Criteria for Exceptional
Gifted pg 28 #3--If the student is
exiting gifted I feel it would be wiser
to eliminate the IEP team
responsibility/involvement in the ISTP

10-23

http://129.71.2.32/r.h

gia deasy

gdeasy@acc
marion coun
200 Gaston /
fairmont wv

P d W

s.k12.wv.us
schools
venue

6554

pg 20 Section 1 -good clarification
regarding "convene" EC.

Pg 21 regarding providing parent with
info about the WV School for the
Deaf and Blind? I am somewhat
confused that providing parents info
under the guise of "options available"
is somewhat misleading considering
my many MILD students within these
populations. Will WVSDB provide
and design the "information"--
brochure??

PG 27 Eligibility Criteria for Gifted- I
continue to have concerns keeping
gifted within Policy 2419.

Eligibility Criteria for Exceptional
Gifted pg 28 #3--If the student is
exiting gifted [ feel it would be wiser
to eliminate the IEP team

171d={8124211486b13f727648f440cf64a7
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responsibility/involvement in the ISTP

Page 21 of 31

angela madia |
amadia@access.k12.wv.us
10-23 |[harrison county| schools

Pg 21 Will WVSDB provide and
design the "information"--brochure?
How will this impact county LRE.
The MI criteria increased
appropriately, however, the state
mandated gifted EC was

1
‘WVSU Studen
P. O. Box 13068
Sissonville WV 25360

pobox 1370 | | |[lowered?2220eryuenynveanys
clarksburg wv 26301 Eligibility Criteria for Exceptional
Gifted pg 28 #3--If the student is
exiting gifted I feel it would be wiser
to eliminate the IEP team
responsibility/involvement in the ISTP
My opinion relates to continued
| eligibility. IDEA states a "reasonable
Bev Nichols | amount of time" regarding PWN not a
Director of Exceptional specific number of days. I feel that 2-3
Students | days is a sufficient amount of time.
11-09 |bnichols@access.k12.wv.us |[The parents have the right to revoke or
Clay County $¢hools request another meeting if they
PO Box 120 | choose. This will expediate the time
Clay WV 25048 limits for initiating services for
students whose parents never or rarely
attend a meeting.
“If a student meets the criteria for
blindness, low vision, deafness, hard
of hearing or deafblindness on the
Eligibility Report, the parents or
guardians shall be provided
information pertaining to the West
Virginia Schools for the Deaf and
Heidi Potts Blind so they are aware of the options
Student available and may make an informed
11-11 [[hpotts@wvstateu.edu decision regarding educational

services and programming for their
child.”

-- This change is important because
some parents might not know about
this option otherwise. In some cases, a
specialized school would greatly
benefit the student; however, will it
hinder the student from learning how

to socially interact with non-deaf and
non-blind students? If the students
disability is severe, then their
educational needs will be geared more
to life skills and a specialized school

http://129.71.2.32/r htm1?id=1824211486b13£72764{8f440cf64a7
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might have more teachers available to
work one-on-one.

Page 22 of 31

11-11

Joyce Canter |
Sp Ed Speciali

—

KCS
Roxalana

jcanter@kcs.kana k12.wv.us

1004 Midway 1
Dunbar WV 23064

The Federal law requires that the
Present Level of
Functional/Educational Performance
address who the student's disability
affects their
education/placment/goals...........
How is that addressed if the student
can qualify in one area (ex.
LD/written lang) but be provided
services in all areas.....

11-11

sarah kendall

school psychg
skendall@kcs.
kcs

=<
s

7

charleston
charleston wv |

rana.k12.wv.us

200 elizabeth [st

Gifted should be removed from
special ed. or at least lose the iq
criteria

11-11

Ann Hubbs
afhubbs@comxq
421 Civitan St

Morgantown WV 26505

The addition of the information on the
West Virginia School for the Deaf and
Blind (bottom of page 21) is a very
welcome and important addition to
Policy 2419. When our deaf/blind and
cognitively impaired son was in the
Monongalia County Schools, we were
never told about the school. Since we
discovered the school and he began
attending in 6th grade, he has learned
a few basic hand signals - his first
attempts at communication. While he
remains legally blind, his vision has
also improved enormously. He also
made his first real friends at the
school, gained weight for the first time
in years, and physically and mentally
fluorished. I truly wish he had
received an appropriate education for
a child who is both deaf and blind at
an earlier age. Assuring that the
parents of all children with sensory
impairments know about the school is
a wonderful addition. The West
Virginia School for the Deaf and
Blind is an incredible resource for the
state and essential for providing an
appropriate education for many
students with sensory impairments.

http://129.71.2.32/.1t

Prior written notice should only have
to be provided in a written format if

parent does not participate in the

nl?id=f8f24211486b13{72764{8f440cf64a7
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11-12

David Ellison |

special educatic

106 Dogwood,
Dunbar WV |

r

dellison@kcs.kan k.12.wv.us
Kanawha Couw;E& Schools

anc

decision due to his/her absence. It is
confusing to families and extra
unnecessary bureaucracy. Also, since
parents have the option to waive 8-day
prior written notification for meetings,
they should similarly have the option
to waive 10-day pwn for initiation of
services, beginning evaluations, etc....
in order to expedite services for their
children. In addition, this 10 day pwn
is in conflict with the 80 days
stipulated to complete evaluations -
reducing it to 70. It certainly would
not be the intent of the law or in the
best interest of the child to prevent the
guardian from being allowed to waive
this pwn to expedite services to his/her|
child.

Page 23 of 31

§Chapter 5:

Individualized Education Programs

Yvonne Santin

Director of Spegial Education
10-15 ysantin@access.k12.wv.us Revoking Consent: This is much more
Wood County $chools clear.
1210 Thirteenth Street
Parkersburg WV 26101
Prior Written Notice: Please inclue a
place for the parents/adult student to
waive the 10 days before services can
start. Many have already waited
through eligibility and IEP so to delay
services even 10 more days could be
. detrimental. Plus some need special
?Jllléeil?g? g;:ﬁ rograms transportation and if the IEP is written
sswartz@accdsh.K 12.wv.us on 9/5/09, that means special
10-16 e transportation couldn't start until
Jefferson High School p Lo .
4141 Flowing Springs Road ?/ 15/09. The student is going to miss
Kearneysville WV 25430 instructional time. A waiver really

needs to be included for the parents to
waive the 10 days of implementation
of services in cases where the needs
are present and have been present for
years. Even if it is initial placement in
WYV because they moved from MD or
VA or elsewhere.

http://129.71.2.32/r.htny

pg 53 Role of the IEP Team-great
clarification regarding "allowable
accommodations". This terminology is
great as we explain to parents and IEP
teams our students participation in
WVMAPs.

171d={8f24211486b13f7276418f440cf64a7
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10-23 |

Comment Form

gia deasy
gdeasy@acc
marion coun
200 Gaston 4
fairmont wv|

[¢)]

55.k 12.wv.us
schools

pg 60 K Revoking Consent-great
clarification and guidance on this
situation. (thank you thank you thank
you)

M....Following the Meeting (pg 62)--
does the PWN requirement imply the
IEP cannot be implemented until the
10 day wait period? Given that there
are major implications regarding IEP
annual review dates.

(Given the emphasis on PWN please
review the definition of PWN on page
131 as the (e.g. listing) seems
somewhat inconsistent with increased
emphasis on an actual PWN

Page 24 of 31

10-23

gia deasy |
gdeasy@acde
marion count
200 Gaston A
fairmont wv|2

8s.k12.wv.us
7 schools
venue

6554

pg 53 Role of the IEP Team-great
clarification regarding "allowable
accommodations". This terminology is
great as we explain to parents and IEP
teams our students participation in
WVMAPs.

pg 60 K Revoking Consent-great
clarification and guidance on this
situation. (thank you thank you thank
you)

M....Following the Meeting (pg 62)--
does the PWN requirement imply the
IEP cannot be implemented until the
10 day wait period? Given that there
are major implications regarding IEP
annual review dates.

(Given the emphasis on PWN please
review the definition of PWN on page
131 as the (e.g. listing) seems
somewhat inconsistent with increased
emphasis on an actual PWN

10-23

http://129.71.2.32/r.}

angela madia

amadia@ac¢
harrison coun
po box 137(
clarksburg wi

ss.k12.wv.us
ty schools

126301

pg 53 Role of the IEP Team-great
clarification regarding "allowable
accommodations". This terminology is
great as we explain to parents and IEP
teams our students participation in
WVMAPs.

pg 60 K Revoking Consent-Helpful. 1
like the clarification regarding looking
at the entire IEP not just services.
M....Following the Meeting (pg 62)--
does the PWN requirement imply the
[EP cannot be implemented until the
10 day wait period? Given that, there
are major implications regarding IEP
annual review dates.

ml?id={8f24211486b13172764{8f440cf64a7
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10-27

(

Page 25 of 31

Teacher

Hardy County;

Lea V. Whetzel

Iwhetzel@acce
Schools
843 Forest Glen Drive
Moorefield WV 26836

gs.k12.wv.us

There are too many glitches in the on-
line IEP; someone needs to make it
user-friendly and reduce the number
of pages. It takes several hours to
complete the IEP. This takes a great
deal of time away from students who
need our help to be successful. Also, I
do not feel a PWN form needs to be
completed for every IEP meeting, only
when parents are not present. This just
adds more paperwork to the already
tremendous amount of paperwork
special educators have to complete.

11-03

Glenna Walter
teacher

72}

gwalters@accegs.k12.wv.us

Please DO NOT begin the practice of
having to do PWN (prior written

BSMS notice) more often than it is already
Junior Avenue implemented.
Wheeling WV 26003

11-09

Joyce Conrad

200 Gaston A

Special Services Liaison
jconrad@access.k12.wv.us
Marion County|Schools

v

rnue

p 60 Revoking consent - If a parent
wishes to revoke consent and a prior
written notice is issued, is there a 10
day waiting period to exit the child
from special education or to change
the child's placement from special
education to general education? Does
the exit from special education happen

Dunbar WV 25064

Fairmont WV/26554 immediately on the day of the parent's
written request after all procedures
have been followed?

Bev Nichols

Director of Exceptional

11-09 grt:ilgggfz@acce 55.k12.wv.us [ feel that 2T3 days is a sufficient

Clay County Sdhools amount of time for PWN.

PO Box 120

Clay WV 250438

Joyce Canter

Sp Ed Speciallli t feel that goals should be related to

jcanter@kcs.kana.k12.wv.us [specific skills NOT general in nature

11-11 |[KCS (ex. using a variety of straties, ____
Roxalana will answer comprehension
1004 Midway,| ]g)rive questions............

Least restrictive environment, page
57, subsections 1 and 4. Subsection 1
needs to specifically mention that
children with sensory impairments
need an education that uses the senses

http://129.71 .2.32/r.htﬁnﬂ?id=f\8f2421 1486b13£7276418f440cf64a7
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Ann Hubbs |

421 Civitan S
Morgantown

11-11 athubbs@comcast.net

WV 26505

that they have. A classroom that
educates a blind child with visual aids,
a deaf child with lectures, or a
deaf/blind child with audiovisual
training aids, completely isolates that
child and is the most restrictive
environment possible no matter whom
the child is educated with - a deaf
and/or blind child is isolated in a
normal classroom because they cannot
receive the information needed to
interact or participate. What could
possibly be more restrictive than that?
Subsection 4 (neighborhood school)
needs to specifically state that the
appropriateness of the education will
be given precedence over the location
of the school and this may be a critical
consideration for children with
sensory impairments. Please do not
cause another deaf and/or blind child
to be taught for 5 years using vision
and sound!!!

Page 26 of 31

David Elliso
special educ

L=

ior

dellison@kas
Kanawha Cot
106 Dogwooc
Dunbar WV|

11-12

kank.12.wv.us
nty Schools
Lane

Prior written notice should only have
to be provided in a written format if
parent does not participate in the
decision due to his/her absence. It is
confusing to families and extra
unnecessary bureaucracy. Also, since
parents have the option to waive 8-day
prior written notification for meetings,
they should similarly have the option
to waive 10-day pwn for initiation of
services, beginning evaluations, etc....
in order to expedite services for their
children. In addition, this 10 day pwn
is in conflict with the 80 days
stipulated to complete evaluations -
reducing it to 70. It certainly would
not be the intent of the law or in the
best interest of the child to prevent the
guardian from being allowed to waive
this pwn to expedite services to his/her|
child.

http://129.71.2.32/r

In this section, I feel that the addition
of “or the availability of placement
options, services, staff or space” is a
good decision. It makes it clear that
when determining services and

placement needs of students the

ml?id=1824211486b13f72764{8f440cf64a7
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11-12

B.J. Fontalbert
student

505 94th street

beeg505@aol.dom
WVSU Educatjon student

Marmet WV 25315

availability of the services, staff, etc is
not an option for refusal of services. I
feel that this is important because
some schools and staff members will
reject certain services, etc based on
cost and hassle. This helps to ensure
that students with disabilities will
receive the services, etc that they need
to learn in the LRE.

In another section.

When discussing who a parent can
have at the initial IEP, I believe that
the change of the word have to the
word invite is poor word choice. I
believe that instead of invite, request
would have been a better choice of
words. If the parents want these
coordinators at the meeting then a
request should be made for them to
attend the meeting. The word invite

can be interpreted as not having to
attend.

Page 27 of 31

11-12

Ginger Huffman
vhuffman@ac;j
WVDE

Page 64- under B- in the first
sentence ...must have and IEP in place
and add the word "implemented" by
their third birthday.

Under ESY-
add language for emerging skills for

ess.k12.wv.us

preschool students. ESY should be
considered for a preschool child if the
child is beginning to demostrate
emerging skills but may regress in the
development of those skills if ESY are
not provided. For, a preschool student
the team must consider significant
regression and emergent skills for a
[preschool child.

§Chapter 6: Administration of Services

10-15

Joan M. Wilspn

and Low Visi

#1 Panther Wa

Itinerant Teac ‘Fr, Blindness

DuPont Middl¢ School

Caseload for Itinerant Teaching Staff
in Blindness and Low Vision,
Deafness, Hard of Hearing should not
excede 15 students. Considerations
should be made for services to Braille
using students, Sign Language
Interpeter using students including
materials preparation.

Travel time between locations should

http://129.71.2.32/r html?id=8124211486b13£7276418f440cf64a7
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Belle WV 2501

4]

also be considered in determining
caseload.

Page 28 of 31

Lisa Martin
Director of Spe
ldmartin@acce
Jackson County
P.O. Box 770
Ripley WV 25

11-11

~ N

cial Education
s.k12.wv.us
Schools

71

Chapter 6, Section 4.B provides tables
for the maximum number of students
per session for children with
developmental disabilities. The
current policy allows for 10 students
with IEPs in a universal pre-k
classroom of 20 children with one
teacher and one additional staff
person. Further, it states that an

additional staff person must be
provided upon the’enrollment of an
11th student with an IEP. PROPOSED
revisions reduce that ratio, allowing
only nine students with IEPs with a
teacher and one additional staff
person, and require the addition of a
third staff person upon enrollment of
the allowable 10th child with an IEP.
The reduced ratio appears to be
unreasonable given that multiple
students "with IEPs" may not be
children who are eligible as
developmentally delayed, but eligible
only for speech/language. Children
with S/L only IEPs do not impose an
increased need for supervision and/or
intervention that would potentially be
required for students demonstrating
delays in two or more developmental
areas. Therefore, it is recommended
that the policy include language that
clarifies or differentiates allowable
caseloads/staffing requirements for
students with IEPs for
speech/language only. Requiring a
third staff person when 10 of 20
preschool children have IEPs, and two
or more of the 10 IEP children are
speech only is an unnecessary burden
for districts.

Ann Hubbs
afhubbs@comce
421 Civitan St
Morgantown W

11-11

ast.net

V 26505

OK

Chapter 6, Section 4.B provides tables
for the maximum number of students
per session for children with
developmental disabilities. The
current policy allows for 10 students

http://129.71.2.32/r.htm1?id=18{24211486b13f7276418f440cf64a7
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11-11

Tyler County

Melinda Walto
Special Educatipn Director
mlwalton@ac

P.O.Box 25 |
Middlebourne|

S¢hools

V 26149

cess.k12.wv.us

with [EPs in a universal pre-k
classroom of 20 children with one
teacher and one additional staff
person. Further, it states that an
additional staff person must be
provided upon the enrollment of an
11th student with an IEP. PROPOSED
revisions reduce that ratio, allowing
only nine students with IEPs with a
teacher and one additional staff
person, and require the addition of a
third staff person upon enrollment of
the allowable 10th child with an IEP.
The reduced ratio appears to be
unreasonable given that multiple
students "with IEPs" may not be
children who are eligible as
developmentally delayed, but eligible
only for speech/language. Children
with S/L only IEPs do not impose an
increased need for supervision and/or
intervention that would potentially be
required for students demonstrating
delays in two or more developmental
areas. Therefore, it is recommended
that the policy include language that
clarifies or differentiates allowable
caseloads/staffing requirements for
students with IEPs for
speech/language only. Requiring a
third staff person when 10 of 20
preschool children have IEPs, and two
or more of the 10 IEP children are
speech only is an unnecessary burden
for districts.

Page 29 of 31

11-12

David Ellison

special educatior
dellison@kes.kan.k.12.wv.us
Kanawha County Schools
106 Dogwood lLane

Dunbar WV

Prior written notice should only have
to be provided in a written format if
parent does not participate in the
decision due to his/her absence. It is
confusing to families and extra
unnecessary bureaucracy. Also, since
parents have the option to waive 8-day
prior written notification for meetings,
they should similarly have the option
to waive 10-day pwn for initiation of
services, beginning evaluations, etc....
in order to expedite services for their
children. In addition, this 10 day pwn
is in conflict with the 80 days
stipulated to complete evaluations -
reducing it to 70. It certainly would
not be the intent of the law or in the

http://129.71.2.32/r htm1?id=18{24211486b13{72764{8f440cf64a7

12/11/2009




Process Comment Form Page 30 of 31

best interest of the child to prevent the
guardian from being allowed to waive
this pwn to expedite services to his/her|
child.

In this section, as well as a few others
highly qualified is marked out and
replaced with special education. I feel
that by marking out the highly
qualified that the statement now can
be interoperated that any teacher can
teach in a special education classroom.
It is as if the teacher that is placed in
the special education classroom,
regardless of certification, is an actual
315 special education teacher. It should be
stated, “highly qualified special
education teacher”, to ensure that the
students are getting a certified special
education teacher that is trained to
teach students in the special education
classroom.

B.J. Fontalbet
student
beeg505@aol
WVSU Educs
505 94th stree
Marmet WV |

—5—

om

11-12
on student

—~

R - >

Case Management:

For preschool: Consideration to
adding language for counties
operating two preschool classes in the
am and pm. The teacher is responsible
for providing case management to

| only the students in his/her class.
Remove the language without IEPs. A
teacher in this situation will have
potentially 20 students with IEPs to
case manage.

Ginger Huffmdn
11-12 ||vhuffman@acce
WVDE

Caseloads:

To be consistent with Policy 2525- the
language used is "WV Pre k shall limit
class size to no more than 20 children
per classroom.” In Policy 2419
consideration maybe given to remove
the word session and use the word
class to be more more consistent
within the policies. On page 71- in
section outlining Universal Pre k is
reference to the word session may
want to change to class. In Universal
Prek class they are not required to be a
special education teacher. The second
** gsentence under the chart maybe
confusing. Universal Prek requires

k12.wv.us

723
7]

http://129.71.2.32/r himl?id=18{24211486b13f72764{8f440cf64a7 12/11/2009
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two adults with one those adults being
the teacher. The second ** goes with
the special education classroom
teacher not universal pre-k. You may
want to clarify.

Page 31 of 31

§Chapter 7: Discipline

Joyce Canter
Sp Ed Speciali

5t

jcanter@kcs.kana.k12.wv.us

Waiting 10 days to be able to
implement IEP goals/placment related

11-11 |KCS to a student's behavior (ex. BIP........ )
Roxalana when a parent participates in the
1004 Midway Drive development/changes/etc.
Dunbar WV 23064
Ann Hubbs
afhubbs@comgast.net
H-11 o 1 Civitan st OK
Morgantown WV 26505
§Chapter 8: Private School Students
Ann Hubbs
afhubbs@comgast.net
H-11451 Civitan St OK
Morgantown WV 26505
§Chapter 9: General Supervision and Accountability for Performance and Compliance
~|Ann Hubbs |
afhubbs@comgast.net
H-11 o1 Civitan st OK
Morgantown WV 26505
| Prior written notice should only have
to be provided in a written format if
parent does not participate in the
decision due to his/her absence. It is
confusing to families and extra
unnecessary bureaucracy. Also, since
parents have the option to waive 8-day
prior written notification for meetings,
David Ellison they should similarly have the option
special educatior to waive 10-day pwn for initiation of
11-12 dellison@kes.kan.k.12.wv.us ||services, beginning evaluations, etc....
Kanawha COEI ty Schools in order to expedite services for their
106 Dogwood [Lane children. In addition, this 10 day pwn
Dunbar WV is in conflict with the 80 days

stipulated to complete evaluations -
reducing it to 70. It certainly would
not be the intent of the law or in the
best interest of the child to prevent the
guardian from being allowed to waive
this pwn to expedite services to his/her|
child.

http://129.71.2.32/r.hir
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Sandra McQuain

From: GIVEN, Brittany [brittany@wvadvocates.org]
Sent: onday, November 16, 2009 12:10 PM

To: 'smcquain@access.k12.wv.us

Subject: 'Rolicy 2419 Revisions

Attachments: irmage001.jpg; 20091116121252919.pdf

Ms. McQuain,

Attached is WVA’s comment
Gragg.

Thank you.

Brittany Given, Administrati
bgiven@wvadvocates.org

on Policy 2419 Revisions. You may have already received a copy emailed from Beverly

ve Assistant - Programs

West Wrg;.j
|

VOCAT

Toll Free 1-800-950-5250|
Phone (304) 346-0847
Fax (304) 346-0867

a3

ES
Protection and Advocacy for Eividuals with Disabilities since 1977

1207 Quarrier St Ste 400
Charleston, WV 25301-1845

hitp://wvadvocates.org




West Virginia

Pr

DVOCATES

November 12, 2009

|
Ms. Sandra McQu
Office of Special |
Building 6, Room
1900 Kanawha Bo
Charleston, WV 2

Re: Policiy

in, Assistant Director
ograms

04

levard, East

5305

2419 Revisions

Dear Ms. McQuain:

West Virginia Advocates, Inc. and West Virginia Developmental Disabilities Council has

reviewed the prop

bsed changes to Policy 2419 and commends the State in its efforts to align

Policy 2419 with IDEA. We believe these changes clarify many areas of the policy for school

personnel as well a

We woulcl

S parents,

ike to recommend that the following suggestions be taken into consideration

even though they ate not part of the current revisions:

1) Prior wril
2, Section
notice” is

en notice: “Prior written notice” is first mentioned in Policy 2419 at Chapter
3 — B in the discussion of the SAT team process. However, “prior written
not defined until Chapter 10, Section 3, in the discussion of procedural

safeguards.
reader to
written no

2) Meeting 1

do not belie

3) Evaluation
evaluations

WVA recommends that the first mention in the SAT team section refer the
hapter 10, Section 3 for a definition and explanation of exactly what “prior

tices: WVA strongly recommends that Policy 2419 require that meeting

s Imailed to parents/adult students. WVA frequently hears complaints from

they have not been properly notified of meetings, and they are subsequently
vol officials that notices have been sent home in the student’s backpacks. We
ve this is sufficient or appropriate notification.

timelines: Policy 2419 currently allows schools 80 days to perform
Consistent with the State’s current efforts to align West Virginia’s special
olicy with the IDEA, WVA suggests that the State adopt the shorter 60 day

education|f
timefram ;
more timel

Toll Free 1-800-
PHONE (304) 34
FAX (304) 346-0

rovided by IDEA in order to provide students with the services they need in a
manner.
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after 48 h

) (Procedural Safeguards), Section 3 (Prior Written Notice) B, Timeline
vision of Prior Written Notice, WVA has heard that parents/adult students
1 isystem personnel who serve as IEP team members are concerned that PWN
en, informing the parent/adult student that services will start in ten days, even
yone on the IEP team agrees on the need for these services. For example, an
, determines that an assistive technology assessment is needed for a non-verbal
e IEP team reviews the assessment, which states that the student requires an
ive communication device. The IEP team agrees this device is needed.
urrent policy, the school must provide PWN and then wait 10 days before
augmentative communication device. WVA proposes that there be a waiver
rs offered to the parents/adult student forfeiting their ten-day prior written

0
5 is a practice currently used by the school system and Policy 2419 in regards

notice, T}

¥
to allowing|a parent/adult student to waive their right to eight days notice before an IEP
((

meeting, (

"hapter 5, Section 1-F — Invitation to IEP Team Meetings).

Thank you fort your consideration.

Sincerely,
Clarice Hausch
Executive Director

West Virginia Advocates, Inc.
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110 Stockton Street

Charleston, WV 2531242521
November 13, 2009

Sandra McQuain, Assistant Director

Office of Special Rrograms, Extended and Early Learning
West Virginia Department of Education

1900 Kanawha B
Charleston, West;

Subject: Policy 2419 Revisions

i ]g on behalf of the West Virginia Developmental Disabilities Council to inform
you that the Coungil agrees with recommendations and comments made by the West Virginia
Advocates concerning the recently proposed Policy 2419 changes, including the need to: clarify
the definition of ‘‘prior written notice”, strengthen ‘assurances that parents are properly notified of
IEPs and other| jmportant meetings, and to shorten the current timeframe for required
evaluations.

Thank yo
our Council at th
at the Office of
with developme

again for attending and explaining details of the proposed policy changes to
October 20 quarterly meeting. Ilook forward to working with you and others
pecial Programs in the upcoming year to further assist families and students
1 disabilities in planning and implementing inclusive educational programs.

Sincerely,
é%@%&ﬂ%@&%u&a_,
Steve Wiseman

Executive Director

cc: Jeannie El]rns, WYV DDC Chairperson
Clarice Hausch, Executive Director, WVA

Voice (304) 558-0416 « TDD 558-2376 * FAX 558-0941
www.wvddc.org
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November 12, 2009
NEGEIWE
Ms. Sandra MCQ\.}f n, Assistant Director NOV 1 7 2009
Office of Special Programs
Building 6, Room|304
1900 Kanawha Baulevard, East By
Charleston, WV 23305

Re: Policy

2419 Revisions

Dear Ms. McQuai

West Virg
reviewed the prog
Policy 2419 with
personnel as well

We would
even though they

ia Advocates, Inc. and West Virginia Developmental Disabilities Council has

)gsed changes to Policy 2419 and commends the State in its efforts to align

EA. We believe these changes clarify many areas of the policy for school
parents.

ike to recommend that the following suggestions be taken into consideration
e not part of the current revisions:

1) Prior writt

en notice: “Prior written notice” is first mentioned in Policy 2419 at Chapter

2, Section|?
notice” is
safeguards,
reader to

2) ¢

told by schg

do not belie
3) Evaluatio
evaluationtl
education
timeframe
more time]

Toll Free 1-800-9
PHONE (304) 346
FAX (304) 346-0:

WA

— B in the discussion of the SAT team process. However, “prior written

ot defined until Chapter 10, Section 3, in the discussion of procedural

WVA recommends that the first mention in the SAT team section refer the
napter 10, Section 3 for a definition and explanation of exactly what “prior

ice” means.

itices: WVA strongly recommends that Policy 2419 require that meeting
mailed to parents/adult students. WVA frequently hears complaints from
they have not been properly notified of meetings, and they are subsequently
ol officials that notices have been sent home in the student’s backpacks. We
ve this is sufficient or appropriate notification.

timelines: Policy 2419 currently allows schools 80 days to perform

Consistent with the State’s current efforts to align West Virginia’s special
olicy with the IDEA, WVA suggests that the State adopt the shorter 60 day
rovided by IDEA in order to provide students with the services they need in a
manner.

Litton Building, 4th Floor
1207 Quarrier Street
Charleston, WV 25301-1842

30-5250 wvadvocates.org
0847
67 ™




4) Chapter 10 (Procedural Safeguards), Section 3 (Prior Written Notice) B. Timeline
for the Proyision of Prior Written Notice. WVA has heard that parents/adult students
and schoo J ystem personnel who serve as IEP team members are concerned that PWN
must be given, informing the parent/adult student that services will start in ten days, even
when everybne on the IEP team agrees on the need for these services. For example, an
IEP teams|determines that an assistive technology assessment is needed for a non-verbal

student. T%& IEP team reviews the assessment, which states that the student requires an

L

augmentatiye communication device. The IEP team agrees this device is needed.
Following| ¢urrent policy, the school must provide PWN and then wait 10 days before
ordering the augmentative communication device. WVA proposes that there be a waiver
after 48 hoyrs offered to the parents/adult student forfeiting their ten-day prior written
notice. This is a practice currently used by the school system and Policy 2419 in regards
to allowing|a parent/adult student to waive their right to eight days notice before an IEP
meeting. (Chapter 5, Section 1-F — Invitation to IEP Team Meetings).

Thank you for| your consideration.
e MJOZ'\”
Clarice Hausch

Executive Director
West Virginia Advocates, Inc.




