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TITLE 64
LEGISLATIVE RULE
DEPARTMENT OF HEALTH-AND-HUMAN-RESQURCES

SERIES 11
BEHAVIORAL HEALTH CENTERS LICENSURE

§64-11-1. General.

1.1. Scope. -- This rule establishes general standards and procedures for the licensure of behavioral
health services and supports under the provisions of W. Va. Code §27-1A-7, §27-9-1, et seq., and related
federal and state codes. FreWestVirginia-Codeisavailable-inpubliclibrariesand-onthe Legislature s web
page-athidmdlandasidhainr g gonie

1.2. Authority. -- W. Va. Code §27-9-1, et seq.; §27-17-1, et seq.; §27-1A-4{g); §27-1A-6(6); and §27-
1A-7.

1.3. Filing Date. — April-302021.
1.4. Effective Date. -- jure3-2021.

1.5. Sunset Date — This rule shall terminate and have no further force or effect on August 1,
20262029.

1.6. Purpose -- These standards are the basis for the licensing and approval of behavioral health
centers providing services and supports in the state of West Virginia. Licenses are issued if the standards
and applicable rules and regulations are met. The purpose is to protect the health, safety, and wellbeing
of consumers receiving care from behavioral health centers; to regulate the behavioral health centers
through the formulation, application, and enforcement of licensing requirements; and to ensure the
provision of services and supports that are individualized and person-centered.

§64-11-2. Application and Enforcement.

2.1. Application. -- The core requirements of sections 1 through 13 of this rule apply to all behavioral
health centers, both public and private. Each behavioral health center included in this rule shall comply
with core requirements in addition to specialized modules as applicable to each program.

2.2. This rule contains the requirements to obtain a license to operate as a behavioral health center
providing behavioral health services and supports for consumers in West Virginia.

2.3. This rule applies equally to profit, nonprofit, publicly-funded, and privately-funded facilities.

2.4. Enforcement. This rule is enforced by the Seeretary Inspector General of the WestMirginia
BepartrepiofHeakthandHuman-Resourees housed within the West Virginia Department of Health or

his or her designee. For the purposes of this rule, the Seeretary Inspector General designates the Director
of the Office of Health Facility Licensure and Certification.

2.5. Exemptions. -- The following programs or services are exempt from the requirements of this
rule:
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2.5.1. A program not providing behavioral health services;
2.5.2. Services provided through a Medicaid self-directed, community-based waiver;

2.5.3. Qutpatient services approved by the Centers for Medicare and Medicaid Services (CMS) at
federally designated locations;

2.5.4. Hospitals operating within the scope of their license under W. Va. Code §16-5B-1, et seq.;

2.5.5. Individuals or groups of behavioral health or health practitioners functioning within the
scope of their license under chapter 30 of the West Virginia Code; and

2.5.6. Specialized Family Care providers providing only services to individuals in Specialized Family
Care settings, or Natural Family or Adoptive Family Homes providing Intellectual/Developmental
Disabilities Waiver (IDDW) services.

2.6. The Secretary Inspector General will deem the license of all facilities operating as Intermediate
Care Facilities for Individuals with Intellectual Disabilities (ICF/IID) serving only children that are in
compliance with federal certification standards and of residential children’s programs functioning within
the scope of their license as described in 78CSR3.

2.7. In the event a facility otherwise exempt under subsection 2.5.3. of this rule wants to be licensed
as a behavioral health center, that facility must follow the application procedures in this rule and must
comply with all provisions of this rule. While licensed, the exemption in subsection 2.5.3. no longer
applies.

§64-11-3. Definitions.

3.1. Abuse. -- The willful infliction of injury, unreasonable confinement, intimidation, or punishment
with resulting physical harm, pain, or mental anguish. Abuse also includes the deprivation by anindividual,
including a caretaker, of goods or services that are necessary to attain or maintain physical, mental, and
psychosocial wellbeing. Instances of abuse of all residents, irrespective of any mental or physical
condition, cause physical harm, pain, or mental anguish. It includes verbal abuse, sexual abuse, physical
abuse, and mental abuse, including abuse facilitated or enabled through the use of technology. Willful, as
used in this definition of abuse, means the individual must have acted deliberately, not that the individual
must have intended to inflict injury or harm.

3.2. Addiction. -- A disease characterized by the individual’s pursuing reward, relief, or both, by
substance use or other behaviors. Addiction is characterized by impairment in behavioral control, craving,
inability to consistently abstain, and diminished recognition of significant problems with one’s behaviors
and interpersonal relationships; likely to involve cycles of relapse and remission.

3.3. Adult Basic Skills Coaching. -- Coaching or prompting of individuals in their home or group home
environment in areas including, but not limited to, money management, safety, housekeeping, personal
care, nutrition, cooking, and medication education. This is a supportive service.

3.4. Advocate. -- A person or agency that acts on behalf of a consumer to establish, expand, protect,
and enforce his or her human, legal, and civil rights in a consumer’s best interest.

2
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3.5. Alteration. -- A change to a provider location that affects the usability of the building or facility
or any part thereof. Alterations include, but are not limited to, remodeling, renovation, rehabilitation,
reconstruction, historic restoration, changes or rearrangement in structural parts or elements, and
changes or rearrangements in the plan configuration of walls and full-height partitions. Normal
maintenance, reroofing, painting, wallpapering, carpeting, flooring, or changes to mechanical and
electrical systems are not alternations unless they affect the usability of the building or facility.
Administrative offices and buildings are not included.

3.6. Assessment. —An evaluation of a consumer by a qualified person working within his or her scope
of practice using skills of examination including appraisal and analysis of data collected to provide care
and services.

3.7. Aversive Procedures. -- Restrictive procedures that impose consequences a consumer finds
undesirable in a treatment program to decrease inappropriate behaviors. What is undesirable varies with
each consumer but generally includes such measures as fines or loss of privileges. Aversive procedures
include, but are not limited to, physical and chemical restraint, time-out, and seclusion.

3.8. Behavioral Health Center. -- A provider, entity, or facility that provides behavioral health
services, supports, or both.

3.9. Behavioral Health Services. -- A direct service provided as an inpatient, residential or outpatient
service to an individual with mental health, addictive, behavioral, or adaptive challenges that is intended
to improve or maintain functioning in the community. The service is designed to provide treatment,
habilitation, or rehabilitation.

3.10. Behavioral Intervention. -- A written behavior support plan approved by the service planning
team, the consumer, and the designated legal representative if applicable. A behavioral intervention must
be based on a functional assessment of the targeted behavior and must be specific and measurable.

3.11. Case Management. -- A skilled, non-clinical service that links appropriate services and supports
to a specific population. Case management is a collaborative process of assessment, planning, facilitation,
evaluation, and advocating of available services to meet a consumer’s assessed need promoting consumer
safety, quality of care, and cost-effective outcomes. The case manager is a trained professional who
coordinates a team process which assesses the needs of the consumer and consumer’s family, when
appropriate, and arranges, coordinates, monitors, evaluates, and advocates for a package of multiple
servicesin collaboration with appropriate and available provider agencies to meet the specific consumer’s
complex needs. This service may involve, but is not limited to, assistance with completion of applications
and forms; transportation; assistance with making appointments for medical, other care, or both;
telephone calls; and other linkage activities to meet the consumer’s specific needs. This service involves
the preparation of a detailed, person-centered service plan with specific person-centered goals and
objectives and designated outcomes and timeframes. Case management is not a behavioral health or
supportive service requiring licensure as a behavioral health center if that is the only service being
provided.

3.12. Chemical Restraint. -- A medication used to control behavior or to restrict the consumer’s
freedom of movement when the medication is not a standard treatment for the consumer’s medical or
psychological condition. Doses of any medication prescribed at levels beyond that recommended for
normal clinical use shall also be evaluated for inclusion as a chemical restraint.

3



64CSR11

3.13. Chief Executive Officer. -- The individual designated by the governing body to be responsible
for the provider’s daily operations. The chief executive officer may also be referred to as the provider’s
president, executive director, or chief administrative officer. The chief executive officer may designate
requirements within this rule but will retain the responsibility that the designated requirements are met.

3.14. Civil Rights. -- The rights of personal liberty guaranteed by the Constitutions of the United
States and the state of West Virginia, by federal and state law.

3.15. Comprehensive Plans of Services. -- A written description of the behavioral health services and
supports provided to the consumer accompanied by a description of the measurable goals of the supports
the consumer is receiving. These services may be provided by more than one agency acting in
coordination. The comprehensive plan is utilized for consumers receiving both behavioral heaalth services

and supports.

3.16. Consumer. -- An individual who receives services, supports, or both, from a provider licensed
under this rule.

3.17. Critical Incident. -- The alleged, suspected, or actual occurrence of any of the following involving
a consumer:

3.17.1. Abuse;

3.17.2. Neglect;

3.17.3. Death due to any cause;

3.17.4. Attempted suicide;

3.17.5. Behavior that will likely lead to serious injury or significant property damage;
3.17.6. Fire resulting in injury, relocation, or an interruption of services;

3.17.7. Anyincident with law enforcement authorities;

3.17.8. Injury that requires hospitalization or results in permanent physical damage;
3.17.9. Life-threatening reaction because of a drug or food;

3.17.10. A serious consequence resulting from an apparent error in medication or dietary
administration;

3.17.11. Extended and unauthorized absence of a consumer that exceeds his or her treatment
plan provision for community access; or

3.17.12. Removal of a consumer from either residential or program services without the consent
of a consumer or his or her legal representative.
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3.18. Critical Treatment Juncture. -- The occurrence of an unusual or significant event which may
have an impact on the process of treatment. A critical treatment juncture will result in a documented
meeting between the provider and the consumer, Designated Legal Representative (DLR), or both, and
may cause a revision of the plan of services.

3.19. Designated Legal Representative (DLR) or Legal Representative. -- Parent of a minor child,
conservator, full or limited legal guardian, health care surrogate, medical power of attorney, power of
attorney, or other individual authorized to make certain decisions on behalf of a consumer and operating
within the scope of his or her authority.

3.20. Emergency. -- A situation or set of circumstances which presents immediate risk of death or
serious injury to a consumer.

3.21. Employee. -- All persons who work or provide services at or for the provider. Employees include
owners, associates, and contracted agents.

3.22. Expanded Plan of Service. -- A description of the treatment, habilitation, or rehabilitation goal
or goals of the behavioral health services provided to the consumer stated in measurable terms,
accompanied by a brief description of any supportive services to be provided. The expanded plan of
service is developed at the conclusion of the assessment process and may be preceded by an initial plan
of service.

3.23. Governing Body. -- A clearly identified group of persons or partnership, when applicable, which
ensures accountability, exercises authority over, and has responsibility for the provider’s operation and
approval and review of policies and practices. The provider shall designate the governing body at the time
of licensure. If an entity is a corporation with an out-of-state ownership or management structure, the
provider shall identify the governing body in conjunction with the Seeretary Inspector General.

3.24. Habilitation. -- A direct service to enhance the functional level of individuals by promoting the
acquisition of skills or emotional or behavioral self-management abilities that the person did not develop
at an appropriate developmental phase.

3.25. Human Rights Committee. -- A committee or committees whose primary function is to assist
the provider in the promotion and protection of a consumer’s rights, and to review, approve, and monitor
individual programs designed to manage inappropriate behaviors and other programs that are intrusive
or involve risks to a consumer’s protection and rights.

3.26. Inappropriate Behavior. -- A behavior that is disruptive or increases the risk of harm to a
consumer or individuals in his or her environment; a maladaptive behavior that interferes in the ability of
the consumer to lead an integrated life in the community to an optimally independent degree.

3.27. Incapacitated Adult. -- Any person who, by documented reason of physical, mental, or other
infirmity, is unable to independently carry on the daily activities of life necessary to sustaining life and
reasonable health.

3.28. Initial Plan of Service. -- The plan developed during the admissions process that describes the
services, supports, or both the consumer is to receive until the assessment process is complete and the
expanded plan of service is developed.
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3.29. Interdisciplinary Team. -- A group including a consumer, his or her legal representative, or
both, and representatives from the disciplines and services that desigh a consumer’s treatment plan.

3.30. Linkage. -- Establishment of a relationship between a committed individual and appropriate
mental health resources while the consumer is still in the hospital; subsequent case management and
provision of services designed to prevent rehospitalization and promote stabilization and maintenance of
function.

3.31. Medication Error. -- Failure to follow the six rights of medication administration, as follows:
3.31.1. Right client;
3.31.2. Right route;
3.31.3. Right drug;
3.31.4. Right dose;
3.31.5. Right time; and
3.31.6. Right documentation.

3.32. Neglect. -- The failure of the facility, its employees, or service providers to provide goods and
services to a resident that are necessary to avoid physical harm, pain, mental anguish, or emotional
distress.

3.33. Non-Critical Incident. -- Any unusual event or injury of unknown origin involving a consumer
that needs to be recorded and investigated for risk management or quality improvement purposes but
does not meet the definition of abuse, neglect, or critical incident.

3.34. Personal Attendant. -- A supportive service in which a provider assists a consumer with the
activities of daily living, which may include prompting. The service may assist the individual to maintain
his or her skills and abilities but does not carry the expectation of habilitation or rehabilitation as the result

of the receipt of the service.

3.35. Physician Extender. -- A medical professional including an advanced practice registered nurse
or a physician assistant functioning within his or her legal scope of practice.

3.36. Plan of Service. -- A written description of the behavioral health services, supports, or both
that the consumer is to receive.

3.37. Provider. -- An entity, including, but not limited to, staff and individuals employed or contracted
to provide consumer services on behalf of the entity, that provides behavioral health services, supportive
services, or both under this rule for a licensed behavioral health center location.

3.38. Rehabilitation. -- A direct service that promotes re-acquisition of skills or emotional or
behavioral self-management abilities that the person has lost due to mental illness, traumatic brain injury,
institutionalization, or long-term addiction.
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3.39. Respite. -- A supportive service designed to provide temporary substitute care for an individual
whose primary care is normally provided by the family of a consumer. The services are to be used on a
short-term basis due to the absence of or need for relief of the primary caregiver, consumer, or both.
Respite consists of temporary care services and supervision for an individual who cannot provide for all
of his or her own needs and may be provided in the consumer’s home location, in the community, orin a
location owned, rented, or leased by the respite provider.

3.40. Restraint. -- Any manual method, physical or mechanical device, material, or equipment that
immobilizes or reduces the ability of a consumer to move his or her arms, legs, body, or head freely, or a
drug or medication that is used as a restriction to manage the consumer’s behavior or restrict the
consumer’s freedom of movement and is not a standard treatment or dosage for the consumer’s
condition. A restraint does not include devices used to treat a medical condition.

3.41. Seclusion. -- The involuntary confinement of a consumer alone in a room or area from which
the consumer is physically prevented from leaving.

3-43- 3.42. Student. -- A student of a community or technical college, college, or university; health
services intern; medical student; or medical intern or resident for the purposes of this rule.

3-44- 3.43. Supportive Service. -- A service provided exclusively to individuals with intellectual
disabilities, developmental disabilities, ongoing mental health or addictive challenged, or traumatic brain
injury. This service is designed to assist the individual to live in the community in a manner that is socially
inclusive, optimally independent, and self-directed while preserving his or her health, safety, and quality
of life. These services are not designed to change behavior or emotional functioning to support the
individual in his or her community-based settings. Supportive services may include coaching or prompting
of age appropriate living skills.

3-45- 3.44. Treatment. -- A direct medical, behavioral, or psychotherapeutic service designed to
ameliorate the effects of a mental illness, addiction, or behavioral disorder or sustain the positive effects

of interventions.

3-46-3.45. Variance. -- A declaration that compliance with a rule may be accomplished in a manner
different from the manner set forth in the rule.

347 3.46. Volunteer. An individual who offers to provide assistance and support for consumers
without pay. Natural support systems such as friends, neighbors, and family members are not to be
considered volunteers.

3-48-3.47. Waiver. -- A declaration that a certain rule is inapplicable in a particular circumstance.

§64-11-4. State Administrative Procedures.

4.1. General Licensure Provisions.
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4.1.1. Before establishing, operating, maintaining, or advertising within the State of West Virginia
as a behavioral health center as defined in this rule, a provider shall first obtain from the Secretary a
license authorizing the operation.

4.1.2. Alicense is valid for the provider named and location or locations listed in the application
and is not transferable.

4.1.3. The provider shall surrender an invalid license to the Seeretary Inspector General upon
written demand.

4.1.4. The provider shall notify the Seeretary Inspector General prior to the sale or merger of the
entity if the ownership of a provider changes. The Seeretary Inspector General will require that a new
license be obtained.

4.1.5. The Seeretary Inspector General will make a decision on each complete application within
60 days of its receipt, provided a positive recommendation has been received from the Fire Marshal, and
will provide to unsuccessful applicants written reason for the decision.

4.1.6. The Seeretary Inspector General will perform an onsite inspection prior to issuing initial,
renewal, amended if applicable, or provisional licenses. Such inspection will be performed within 60 days
of receipt of a complete application, provided a positive recommendation has been received from the Fire
Marshal.

4.1.7. The Seeretary Inspector General may enter the premises of any practice, office, or facility
if the Seeretary Inspector General has reasonable belief that it is being operated or maintained as a
behavioral health center without first obtaining a license.

4.1.8. If the owner or person in charge of a licensed behavioral health center or of any other
unlicensed practice, office, or facility, which the Seeretary Inspector General has reasonable belief is being
operated or maintained as a behavioral health center refuses entry pursuant to this rule, the Seerotary
Inspector General shall petition the Circuit Court of Kanawha County or the county in which the facility is
located for an inspection warrant.

4.1.9. If the Seeretary Inspector General finds, based on an inspection, that any person,
partnership, association, or corporation is operating as a behavioral health center without a license, the
behavioral health center shall apply for a license within 10 days.

4.1.10. A behavioral health center that fails to apply for a license is subject to the penalties
established by section 13 of this rule.

4.2. License Application.

4.2.1. The provider shall submit an application for licensure, along with the required fee, when
establishing a new location for service provision, iitiatirg-er relocating & an existing program, ef renewing
an expiring license, or a change of ownership occurs. Providers shall submit an application at least 60 days
in advance of the need for or expiration of licensure. All applications are available online in the Behavioral
Health Center portion of the OHFLAC website at ohflac.wvdhhr.org.
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4.2.2. The provider shall notify the Seeretary Inspector General 60 days in advance of the
following:

4.2.2.a. Achange inlocation of administrative offices;

4.2.2.b. A change in location of a behavioral health center service location;

42-21b-4.2.2.c. Achangein ownership;

422 4.2.2.d. A significant change in the population served or irtersity type of service
provided; or

4221d-4.2.2.e. Termination of operation.
4.2.3. An amended license application shall be submitted to the Seeretary Inspector General for

a change in the geographic location of a service or facility, a change in the services to be provided, or a
change in the bed capacity of a residential service location.

4.2.4. The provider shall submit all required information erthe-applicationisalid at the time of
application or the application is invalid.

4.2.5. The application shall be signed by a member of the governing body, the chief executive
officer, or both.

4.3. Issuance. If an applicant meets all provisions of this rule, the Seeretary Inspector General shall
issue a license in accordance with this section.

4.4. Types of Licenses. -- Following application and review, the Seeretary Inspector General will issue
a license in one of three categories:

4.4.1. Initial License. -- The Seeretary Inspector General will issue an initial license to providers
establishing a new behavioral health center found to be in compliance with regard to policy, procedure,
provider, record keeping, and service environment rules. An initial license shall expire not more than six
months from date of issuance and will not be re-issued. After a complete application for a regular license
with required fee has been received, the existing initial license shall not expire until the regular license
has been issued or denied.

4.4.2. Regular license. -- The Seeretary Inspector General will issue a regular license to providers
complying with this rule. It expires not more than two years from the date of issuance. The Seeretary
Inspector General may issue a regular license of shorter duration than two years to a provider.

4.4.2.a. Aregular license may be amended by the Seeretary Inspector General at any time
during the cycle to reflect changes in the behavioral health center’s service classification, programs,
structure, or population.

4.4.2.b. A valid regular license shall be considered in effect until the Seeretary Inspector
General temporarily extends or denies in writing renewal of the license or until the Seeretary Inspector
General initiates formal action to terminate or otherwise modify the license and all due process actions
have been resolved.
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4.4.3. Provisional license. -- The Seeretary Inspector General may place a behavioral health
center on provisional license status if the provider is not in substantial compliance with this rule but does
not pose a significant risk to the rights or health and safety of a consumer.

4.4.3.a. Such status shall expire not more than six months from date of issuance and will not
be consecutively re-issued unless the provisional recommendation is that of the state fire marshal.

4.4.3.b. If a behavioral health center is issued provisional license status, notification of that
provisional status shall be publicly posted in the location of the behavioral health center receiving
provisional status for the duration of the provisional status.

4.4.3.c. The Seeretary Inspector General will re-evaluate a behavioral health center operating
under a provisional status before or near the end of the provisional period.

4.4.3.d. Once the behavioral health center is deemed to be in substantial compliance with
this rule, the provisional status of the behavioral health center will be lifted.

4.4.3.e. If the behavioral health center does not regain substantial compliance with this rule
within the provisional period, the license for the behavioral health center will be terminated: Provided,
That if the review has not yet been completed by the Seeratary Inspector General within the designated
time frame, the program or service may continue to operate until such time as the review has been
completed and due process options, if any, are pursued to completion.

4.5. Construction and Alteration.

4.5.1. Before new construction begins, a provider shall submit to the Seeretary Inspector General
for approval a copy of the site drawings and specifications for the architectural structure and mechanical
work.

4.5.2. Before alteration begins, the provider shall consult with the Seeretary Inspector General
regarding construction objectives. If the alteration does not affect consumer care or does not have an
effect upon areas of a building or buildings in which consumer care is provided, the alteration will not be
reviewable.

4.5.3. New construction and alterations shall use the most current Guidelines for Design and
Construction of Residential Care Facilities as recognized by the American Institute of Architects, Academy
of Architecture for Health with assistance from the U. 5. Department of Health and Human Services shall
be used as planning and building standards.

4.5.4. The Seeretary Inspector General may require site drawings or other materials depending
on the extent and type of alteration, provided that normal maintenance, reroofing, painting, wallpapering,
asbeastos removal, or changes to mechanical and electrical systems are not alterations unless they affect
the usability of the building or facility to provide consumer care.

4.5.5. All altered structures, depending on the extent and type of alterations, and new structures
owned or leased by the provider shall conform to the Americans with Disabilities Act (ADA) as amended.

10
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4.5.6. All plumbing shall meet the requirements of local plumbing codes or, in the absence
thereof, the National Plumbing Code and be maintained and repaired in a state to conform with its
intended purpose.

4.5.7. The Secretary Inspector General will provide consultation and technical assistance in
obtaining compliance with this rule.

4.6. Inspections and Records.

4.6.1. The provider shall comply with any reasonable requests from the Seeretary Inspector
General to have access to the service, staff, consumers, and relevant records of the agency. Consumers,
their DLRs, or both may be interviewed with his or her permission.

4.6.2. The provider may maintain files in an electronic medium.

4.6.3. The provider shall provide upon request all records required by the Seeretary Inspector
General to determine compliance with this rule.

4.6.4. Current consumer records necessary to provide care shall be maintained at the location in
which the consumer services are provided. Consumer records not necessary to provide care shall be
maintained at the location in which the consumer services are provided, or a central administrative office.

4.6.5. The provider shall establish a process for maintaining current, easily accessible consumer
records from intake through discharge.

4.6.6. The Seeretary Inspector General may conduct announced and unannounced inspections of
all aspects of the provider’s operation and premises. A consumer may deny access to his or her place of
residence unless it is owned or leased by the provider or unless there is evidence of a clear and immediate
danger to the health of a consumer.

4.6.7. A provider shall permit review and, upon request, provide a copy of a consumer’s medical
records, personnel records, and other relevant records as requested by the Seeretary Inspector General.
The Seeretary Inspector General will ensure the confidentiality of such information, including consumer
or employee protected health information.

4.6.8. The Seeretary Inspector General will inspect a licensed behavioral health center 30-t0-90
days prior to the expiration of its license.

4.6.9. The Seeretary Inspector General will issue a report within 10 working days of completion
of an inspection.

4.6.10. The report may result in a citation. The Secretary Inspector General will describe the
provider's non-compliance with the standard in detail and the provider shall be expected to supply the
Secretary nspector General with a plan of correction as described in the provisions of this rule.

4.6.11. An ICF/IID for adults, also licensed as a behavioral health center, must submit a renewal
application but will be exempt from an on-site renewal inspection only. An ICF/IID will not be exempt from
complaint investigations, enforcement, or any other provisions of this rule.
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4.7. Complaint Investigation.

4.7.1. Any person may file a complaint with the Seeretary Inspector General alleging violation of
applicable laws or rules by a provider. Incidents reported to the Seeretary Inspector General may be
considered complaints at the discretion of the Seeretary Inspector General but are not required to be
considered complaints. A complaint shall state the nature of the complaint and the provider or behavioral
health center by name.

4.7.2. The Seeretary Inspector General may conduct unannounced inspections of behavioral
health centers involved in a complaint and any other investigations necessary to determine the validity of
a complaint.

4.7.3. At the time of the investigation, the investigator will present state identification and
request to speak to the person in charge of the location. The investigator will instruct that person to
contact the chief executive officer.

4.7.4. The Secretary Inspector General will give the provider a written report of the results of the
investigation along with specific findings, detailed analysis of licensure regulations implicated, a report of
any violations, and a notice describing the provider’s due process rights. The written report will be issued
by the Secretary within 10 working days of completing the investigation. The complaint investigation may
result in a citation, recommendation, both, or neither.

4.7.5. The Seeretary Inspector General will inform the complainant that an investigation was
conducted and whether it was substantiated. fheSestetary The Inspector General will keep the names of
a complainant and of any consumer or DLR involved in the complaint or investigation, and any information
that could reasonably lead to the identification of the complainant, and any consumer or DLR,
confidential, but will disclose the general nature of the complaint to the provider upon determining that
a violation has occurred.

4.7.6. If a complaint becomes the subject of a judicial proceeding, nothing in this rule prohibits
the disclosure of information that would otherwise be disclosed in judicial proceedings.

4.7.7. The provider shall not discharge or discriminate in any way against any individual or group
of individuals who has been a complainant, on whose behalf a complaint has been submitted, or who has
participated in an investigation process by reason of that complaint.

4.8. Reports of Investigations and Inspections.

4.8.1. All investigations and inspections will result in a written report by the Seeretary [nspector
General, even if no violation has been identified.

4.8.2. The report will specify the areas of non-compliance with the rule it violates and describe
the precise data, observation, or interview to support the deficiency.

4.8.3. Information in reports or records is available to the public except:
4.8.3.a. Asspecified in this section regarding complaint investigations;

4.8.3.b. Information of a personal nature from a consumer or personnel record; and
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4.8.3.c. Information required to be kept confidential by state or federal law.

4.8.4. The Seeretary Inspector General will not make a report or complaint public until the
provider has the opportunity to review the report, submit a plan of corraction, have that plan of correction
approved, and obtain an approved plan of correction, if necessary.

4.9. Plans of Correction.

4.9.1. Within 10 working days after receipt of the inspection report, the provider shall submit to
the Seeretary Inspector General for approval a written plan to correct all deficiencies that are in violation
of this rule and described by citation. Citations being appealed through the identified methods of due
process and not involving harm may not require a plan of correction until after due process. The plan shall
specify:

4.9.1.a. Action taken or procedures proposed to correct the areas of non-compliance and
prevent their reoccurrence;

4.9.1.b. Date of completion of each action taken or to be taken; and
4.9.1.c. Signature of the chief executive officer or his or her designee.
4.9.2. The Seeretary Inspector General will approve, modify, or reject the proposed plan of

correction in writing within 10 working days of receipt. The provider shall make modifications to the plan
as requested by the Seeretary Inspector General.

4.9.3. The Seeretary Inspector General will state the reasons for rejection or modification of any
plan of correction.

4.9.4. The provider shall submit a revised plan of correction within 10 working days whanever
the Seeretary Inspector General rejects a plan of correction. If the Seeretary Inspector General cannot
approve the second submitted plan of correction, he or she shall supply a directed plan of correction. The
final report shall denote that the plan of correction was directed.

4.9.5. The provider shall immediately correct an area of non-compliance that clearly results in an
immediate risk to the health or safety of a consumer or other persons.

4.9.6. The Seeretary Inspector General may release a report to the public no less than 10 days
after receipt of an approved plan of correction or a directed plan of correction unless the provider has
elected to pursue due process appeals and has notified the Secretary of the intent to do so.

4.10. A forensic group home shall not be located within one mile of a residential area; a public or
private day care center; or a public or private k-12 school, learning pod, or micro-school. The Inspector
General may grant a variance to a forensic group home in existence prior to March 6, 2023, if the forensic
group home demonstrates that it has adequate patient population controls and that otherwise meets the
requirements set forth in this rule.

410- 4.11. Waivers or Variances -- A provider shall comply with all relevant requirements unless a
waiver or variance for a specific requirement has been granted through a prior written agreement. This
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agreement shall specify the specific requirement to be waived or varied, the duration of the waiver or
variance, and the terms under which the waiver or variance is granted.

410-3-4.11.1. Waiver or variance of specific requirements will be granted only when the provider
has documented and demonstrated that it complies with the intent of the particular requirement in a
manner not permitted by the requirement.

4102 4.11.2. The waiver or_variance shall contain provisions for a review of the waiver or
variance if necessary.

4192- 4.11.3. When a provider fails to comply with the waiver or variance agreement, the
agreement is subject to immediate cancellation, provided that such cancellation shall allow sufficient time
to make alternative arrangements for consumers. The Seeretary Inspector General will immediately
inform the provider in writing of cancellation of a waiver or variance.

411 4.12. For the purposes of substance use disorder services, if a provider is enrolled to accept
West Virginia Medicaid and is authorized to provide behavioral health services in its state, the Office of
Health Facility Licensure and Certification may through reciprocity authorize it as a West Virginia
Behavioral Health Center under this rule.

§64-11-5. Consumer Rights.

5.1. Basic Rights.

5.1.1. A consumer shall have rights including, but not limited to:

5.1.1.a. The right to treatment and services that support a consumer’s liberty and result in
positive outcomes to the maximum axtent possible;

5.1.1.b. Theright to anindividualized, written treatment plan to be developad promptly after
admission; treatment based on the plan; periodic review and reassessment of needs; and appropriate

revisions of the plan.

5.1.1.c. The right to treatment and services in the least restrictive, most appropriate, and
potentially most effective setting;

5.1.1.d. Theright to ongoing informed participation in the treatment plan process;

5.1.1.e. Theright to refuse treatment at any time;

5.1.1.f. Theright to a legal representative when unable to act on his or her own behalf;
5.1.1.g. Theright to be free from involuntary experimentation;

5.1.1.h. The right to freedom from restraint or seclusion. Restraint and seclusion shall only

be used in situations where there is imminent danger to the consumer or others and all less restrictive
methods of control have been used;
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5.1.1.i. The right to a humane treatment environment in which personal dignity and self-
esteem are promoted;

5.1.1.j. Theright to confidentiality of records, as provided in this rule;
5.1.1.k. The right to access his or her own consumer records in accordance with state law;

5.1.1.1. Theright to assert grievances, orally or in writing, with respeact to the infringement of
all rights, including the right to have all grievances considered in a fair, timely, and impartial procedure;

5.1.1.m. The right of access to an available advocate in order to understand, exercise, and
protect his or her rights;

5.1.1.n. Theright to be informed in advance of any charges for services;

5.1.1.0. The right to all available services without discrimination because of race, religion,
color, sex, sexual orientation, disability, age, national origin, or marital status;

5.1.1.p. Theright to exercise his or her civil rights;
5.1.1.q. Theright to referral, as appropriate, to other providers of behavioral health services;

5.1.1.r. The right to be free from physical, verbal, sexual, or psychological abuse or
punishment;

5.1.1.s. The right to be free from unnecessary or excessive medication;

5.1.1.t. Theright to medication that is not used as punishment, for the convenience of staff,
as a substitute for programming, or in quantities that interfere with the treatment program;

5.1.1.u. The right to be free from uncompensated labor, except for consumers in residential
facilities who perform housekeeping tasks;

5.1.1.v. Theright to be informed orally and in writing, in appropriate language and terms, of
the rights described in this section; and

5.1.1.w. A residential consumer shall have:

5.1.1.w.1. The right to be housed with consumers of the same approximate ages,
developmental levels, and social needs;

5.1.1.w.2. The right to unimpeded access to his or her attorney or religious advisor;

5.1.1.w.3. The right to constant access to his or her personal possessions unless
contraindicated by treatment plan; and

5.1.1.w.4. The right to private communication with others by mail, in person, and by
telephone.
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