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TITLE 121
PROCEDURAL RULE
WEST VIRGINIA OFFICE OF TAX APPEALS

SERIES 1
RULES OF FPRACTICE AND PROCEDURE BEFORE
THE WEST VIRGINIA OFFICE OF TAX APPEALS

§121-1-1. General.

1.1. Scope. -- These procedural rules govern the practice and procedure in all cases and proceedings
before the West Virginia office of tax appeals. These rules shall be known and may be referred to as the
“office of tax appeals rules” and may be cited as “OTA”.

1.2. Authority. -- These procedural rules are issued under the authority of W. Va. Code §11-10A-20.
1.3. Filing Date. -- June 21, 2023
1.4. Effective Date. -- July 21, 2023

1.5. Intent. -- The intent of these procedural regulations is to provide the public with a clear, uniform,
prompt, efficient, inexpensive, and just system of resolving controversies with the West Virginia state tax
department that are within the jurisdiction of the West Virginia office of tax appeals under the provisions
of article 10A of chapter 11 of the W. Va. Code.

1.6. Construction. -- These procedural rules shall be liberally construed to secure the just, speedy, and
inexpensive determination of every controversy and shall not be construed to limit or repeal rights afforded
or requirements imposed by statute or otherwise.

1.7. Save for the specific provisions of Section 52 below, these rules apply equally to appeals of
property taxes and all other taxes administered by the Tax Commissioner pursuant to Article 10 of Chapter
11 of the West Virginia Code.

§121-1-2. Definitions.

As used in this rule, and unless the context clearly requires a different meaning, the following terms
shall have the meaning ascribed herein, and shall apply in the singular or in the plural.

2.1. “Administrative law judge” means any mdividual designated and empowered by the chief
administrative law judge to conduct any hearing to be held by the office of tax appeals, including any status
conference, pre-hearing conference, oral argument, hearing, or similar proceeding before the office.

2.2. “Business day” means any calendar day of the week other than a Saturday, Sunday or a legal
holiday in the state of West Virginia. If the last day for filing a document under the provisions of this rule
falls on a Saturday, Sunday or legal holiday in this state, the document is considered timely if filed on the
following business day.

2.3. “Chief admmistrative law judge” means the individual appointed by the governor, as provided in
W. Va. Code §11-10A-6, to be the chief executive officer of the office of tax appeals, until the individual
resigns or is removed from office.

2.4. "Clerk" means the executive director of the office of tax appeals.
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2.5, “Code” or “this code” means the code of West Virginia of 1931, as amended, as in effect for the
relevant period or relevant time.

2.6. “De novo” means the office of tax appeals will decide questions of fact and of law based on the
evidence and legal arguments presented in the proceedings before the office. Parties will need to be
prepared to present exhibits, testimony, and argument to the administrative law judge to which the
proceeding is assigned.

2.7. "Division" or “tax division” means the tax division of the West Virginia department of tax and
revenue provided for in W, Va. Code §11-1-1.

2.8. “Executive director” means the individual employed by the chief administrative law judge to
provide management and administration necessary to run the office of tax appeals.

2.9. “Fmdings of fact and conclusions of law™ means concise statements of the determinations made
as to the contested 1ssues of fact, and statements of the applicable law, as determined by the office of tax
appeals, which are applicable to the findings of fact.

2.10. “Includes” and "including” when used in a definition contained in this rule shall not be deemed
to exclude other things otherwise within the meaning of the term being defined.

2.11. “Intervenor” means any person who meets the qualifications and requirements for intervention
who. upon filing a motion to intervene, 1s permitted by the office of tax appeals to mtervene as a party
the proceeding.

2.12. "Office of tax appeals,” “OTA,” or “office” means the West Virginia office of tax appeals created
by W. Va. Code §11-10A-3, except when the context in which the term “office™ is used clearly indicates
that a different meaning is intended.

2.13. “Party” means any of the following:

2.13.1. A petitioner or any other person who files a petition or other document seeking to invoke
the junsdiction of the office of tax appeals, the state tax department or other respondent, or both the
petitioner and the respondent.

2.13.2. Any intervenor permitted to intervene by the office of tax appeals; and

2.14. “Person” includes (1) individuals, (2) associations, corporations, estates, limited liability
companies, partnerships, trusts, any other group or combination acting as a unit treated as a taxpayer under
the laws of this state, (3) any individual or entity acting in a fiduciary or representative capacity for any of
the preceding ndividuals or entities, and (4) any combination of any of the preceding.

2.15. “Petition” includes an application, petition, demand for hearing, or variation of these terms as
used in the applicable sections of laws administered by the tax commissioner and for which the office of
tax appeals has jurisdiction under W. Va. Code §11-10A-8.

2.16. “Petitioner,” unless otherwise noted, means a taxpayer or a representative of a taxpayer, or other
person or entity directly interested who 1s legally entitled to initiate proceedings before the office of tax

appeals. Petitioner includes those taxpayers who initiate a property tax appeal.

2.17. *Pleading” includes any of the following:



121CSR1

2.17.1. petition for appeal;
2.17.2. application for appeal,
2.17.3. motion,
2.17.4. brief;
2.17.5. proposed findings of fact and conclusions of law; and
2.17.6. any other similar document formally filed with the office of tax appeals.
2.18. “Presiding administrative law judge™ means the administrative law judge assigned to conduct the
status conference, pre-hearing conference, oral arguments, hearing, or similar proceedings before the office

of tax appeals.

2.19. “Respondent” means any party or person otherwise responding to a petition or other document
originating a proceeding before the office of tax appeals.

2.20. “State tax department™ means the tax division of the West Virginia department of tax and revenue,
see W.Va. Code §11-1-1, and includes the state tax commissioner or his or her authorized designee.

2.21. “Substantive 1ssue” means an issue where a substantive right, interest or pnvilege of any party 1s
involved that may be prejudiced as opposed to a minor or mere procedural matters dealt with by the office
of tax appeals.

2.22. “Supporting authorities” means cases and authorities cited and relied upon by a party.

2.23. "Tax commissioner” or "commissioner” means the tax commissioner of the state of West
Virginia, or his or her authorized designee.

2.24. *This rule” means all of series 1, title 121 of the state code of rules.
2.25. “This state” means the state of West Virginia.

§121-1-3. Name of office, location and business hours.
3.1. Name. The name of the office is the West Virginia office of tax appeals.

3.2. Office location. The principal office of the office of tax appeals shall be in Charleston, West
Virginia, located at 1012 Kanawha Blvd, East, Suite 300.

3.3. Business Hours. The office of tax appeals shall be open during business hours on all days, except
Saturdays, Sundays, and legal holidays in the state of West Virginia, for the purpose of receiving petitions,
pleadings, motions, and other papers. Business hours are from 8:30 a.m. to 5:00 p.m. For legal holidays,
see section 7 of this rule.
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3.4. Mailing Address.
3.4.1. Mail sent to the office of tax appeals by United States mail should be addressed to:

West Virginia Office of Tax Appeals
P.O. Box 2751
Charleston, WV. 25330-2751

3.4.2. Mail sent to the office of tax appeals by a delivery service other than the United States Postal
Service shall be addressed and delivered to:

West Virginia Office of Tax Appeals
1012 Kanawha Blvd. E.

Suite 300

Charleston, WV. 25301

§121-1-4. Timely filing.

4.1. General. -- Any petition, statement or other document required to be filed within a prescribed
period, or on or before a prescribed date, is timely filed if it is delivered in person on or before the due date
to the office of tax appeals at its office during normal business hours.

4.2. Timely deposited m U.S. mail or with other private carrier. Any petition, statement or other
document required to be filed within a prescribed period, or on or before a prescribed date, that is delivered
by the United States mail or other private carrier to the office of tax appeals is timely filed if the item being
sent has a mark (postmark or otherwise) showing the date the item was sent stamped on the envelope that
1s within the prescribed period or on or before the prescribed date for filing, and the envelope was deposited
i the United States mail, or with the private carrier, postage prepaid, and properly addressed to the office
of tax appeals.

4.3. Registered or certified mail. If the document is sent by U.S. registered mail, the date of
registration of the document shall be treated as the postmark date. If the document is sent by U.S. certified
mail, and the sender's receipt 1s postmarked by the postal employee to whom the document 1s presented,
the date of the U.S. postmark on the receipt shall be treated as the postmark date of the document.
Accordingly, the risk that the document will not be postmarked on the day that it is deposited in the mail
may be eliminated by the use of registered or certified mail.

§121-1-5. Computation of time.

5.1. General. -- In computing any period of time prescribed or allowed by these rules or by direction
of the office of tax appeals or by any applicable statute that does not provide otherwise, the day of the act,
event, or default from which a designated period of time begins to run shall not be included, and (except as
provided in subsection 6.2.) the last day of the period so computed shall be included. If service is made by
regular mail, then a period of time computed with respect to the service shall begin on the day after the date
of mailing.

5.2. Saturdays, Sundays, and holidays. -- Saturdays, Sundays, and all legal holidays in the State of
West Virginia shall be counted, except that:

5.2.1. If the period prescribed or allowed is less than seven (7) days, then intermediate Saturdays,
Sundays, and legal holidays in the state of West Virginia shall be excluded in the computation;
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5.2.2. If the last day of the period so computed is a Saturday, Sunday, or a legal holiday in the state
of West Virginia, then that day shall not be included and the period shall run until the end of the next day
which is not a Saturday, Sunday, or legal holiday in this state; and

5.2.3. If any act is required to be taken or completed no later than (or at least) a specified number
of days before a date certain, then the carliest day of the period so specified shall not be included if it is a
Saturday, Sunday, or a legal holiday in the state of West Virginia, and the earliest such day shall be the next
preceding day which is not a Saturday, Sunday, or a legal holiday in this state. When a legal holiday falls
on a Sunday, the next day shall be considered a holiday; and, when a legal holiday falls on a Saturday, the
preceding day shall be considered a holiday.

5.3. Cross-references. For computation of the period within which to file a petition with the office of
tax appeals, see W. Va. Code §11-10A-9(b).

§121-1-6. West Virginia legal holidays.

6.1. General. -- Legal holidays within the State of West Virginia, in addition to any other day
appointed as a holiday by the President of the United States or the governor of this state, are as follows:

New Year's Day -- January 1.

Birthday of Martin Luther King, Jr. -- Third Monday in January.
President’s Day_-- Third Monday in February.

Memorial Day -- Last Monday in May.

Juneteenth -- June 19.

West Virginia Day -- June 20.

Independence Day -- July 4.

Labor Day -- First Monday in September.

Columbus Day -- Second Monday in October.

State General election day -- First Tuesday in November (even number years).
Veterans Day -- November 11.

Thanksgiving Day -- Fourth Thursday in November.

The Friday after Thanksgiving Day.

Christmas Day -- December 25.

6.2. Specialrule. -- When a holiday described in subsection 6.1 falls on a Sunday, then the following
Monday is the legal holiday. When the holiday falls on a Saturday, then the preceding Friday is the legal

holiday. This subsection does not apply to primary, general or special election days in this state.

6.3. Election days. -- State primary, general and special election days are also legal holidays in West
Virginia:

General election day -- The Tuesday after the first Monday in November of each even year.
Primary election day -- The second Tuesday in May of cach even year.

§121-1-7. Enlargement or reduction of time.

7.1. General. -- Unless precluded by statute, the administrative law judge, in his or her discretion,
may make longer or shorter any period provided by these rules. The period fixed by statute, within which
to file a petition invoking the jurisdiction of the office of tax appeals, may not be extended by an
administrative law judge.

7.2. Continuances. -- As to continuances, see section 24 of this rule.
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7.3. Briefs. -- Where the dates for filing briefs are fixed, an extension of time for filing a brief or the
granting of leave to file a brief after the due date shall correspondingly extend the time for filing any other
brief due at the same time and for filing succeeding briefs, unless the admmistrative law judge shall order
otherwise.

§121-1-8. Office records.

8.1. Removal of records. -- No original record, paper, document, or exhibit filed with the office of
tax appeals shall be taken from the hearing room or from the offices of the office of tax appeals or from the
custody of an administrative law judge or employee of the office, except as authorized by an administrative
law judge or except as may be necessary for the executive director to furnish copies or to transmit the same
for appeal or other official purposes. With respect to return of exhibits after a decision of the office becomes
final, see subdivision 38.2 of this rule.

8.2. Copies of Records.
8.2.1. Admimistrative decisions; with the exception of Property Tax Appeals.

8.2.1.a. Administrative decisions issued by the office of tax appeals subsequent to hearing shall
be redacted to preserve confidentiality and, after they become final, shall be filed in the State Register
maintained and published by the West Virginia secretary of state. A copy shall also be posted on the website
maintained for the office of tax appeals.

8.2.1.b. A plain or certified copy of the redacted decision may be obtained by any person not
a party to the proceeding upon application to the executive director of the office of tax appeals and payment
of the required fee and postage. In the event the decision is appealed to a court in this state, a plain or
certified copy of the decision, as issued and without redaction, may be obtained by any person not a party
to the proceeding upon application to the executive director of the office of tax appeals and payment of the
required fee and postage, if the copies are to be mailed to the applicant.

8.2.1.c. A plain or certified copy of a decision may be obtained by any person who is a party
to the proceeding upon application to the executive director of the office of tax appeals and payment of the
required fee and postage, if the copies are to be mailed to the applicant.

8.2.2. Transcripts and other records pertaining to a proceeding. A plain or certified copy of the
transcript and other records pertaining to a proceeding may be obtained by any person who 1s a party to the
proceeding upon application to the executive director of the office of tax appeals and payment of the
required fee and postage, if the copies are to be mailed to the applicant.

8.3. Fees.

8.3.1. The executive director shall maintain a fee schedule showing the costs for per page copying
and transcript preparations. Upon written request, any person secking copies of documents from the Office
of Tax Appeals may obtain a copy of the current fee schedule.

8.4. Destruction of records.

8.4.1. If an administrative decision is not appealed to the West Virginia Intermediate Court of
Appeals, the record of the proceeding and any other documents and papers pertaining to the proceeding
may be destroyed three years after the day the administrative decision was issued by the office of tax
appeals.
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8.4.2. If an administrative decision was appealed timely to a circuit court , or after July 1, 2022,
was appealed to the West Virginia Intermediate Court of Appeals, the record of the proceeding and any
other documents and papers pertaining to the proceeding may be destroyed six (6) years after the day the
administrative decision was issued by the office unless a party to the proceeding notifies the office in writing
that the administrative decision has not become final and that the decision is still subject to revision by a
court. The records may then be destroved six (6) months after the administrative decision is no longer
subject to judicial review.

§121-1-9. Confidentiality of records and information.

9.1. The confidentiality rules set forth in W. Va. Code §11-10-5d, to the extent not inconsistent with
the provisions of article 104, chapter 11 of the Code, are applicable to all records and to all employees of
the office of tax appeals, as provided in W. Va. Code §11-10A-23.

9.2. Records of OTA are exempt from FOIA. -- Records pertaiming to petitions filed with the office of
tax appeals are not subject to disclosure under the state freedom of information act, W. Va. Code §29B-1-
1 et seq., as provided in W. Va. Code §11-10A-10(g).

§121-1-10. Proceedings not open to public.

10.1. Except for property tax assessments, proceedings before the office of tax appeals are not open to
the public. Unless prior permission is granted by the office of tax appeals, no person shall be permitted to
make photographs, video recordings, sound recordings, or any other form of recording of proceedings, or
any sound, video, or other form of transmission or broadcast of proceedings. Unless prior permission is
granted by the office of tax appeals, these activities are not permitted in areas immediately adjacent to the
hearing room. With prior approval of the office of tax appeals, photographs, video recordings, sound
recordings, other forms of recordings, and sound, video, or other forms of transmissions or broadcasts may
be made of ceremonial proceedings in the hearing room.

§121-1-11. Seal; authenticating records; judicial notice.

11.1. The office of tax appeals shall have a seal. The seal shall have the following words engraved
thereon: "West Virginia Office of Tax Appeals.” The office of tax appeals shall authenticate all of its orders,
records and proceedings with the seal.

11.2. The courts of this state take judicial notice of the seal as provided in W. Va. Code §11-10A-5.
§121-1-12. Payment of fees or charges.

12.1. Payments to the office of tax appeals for fees or other charges shall be made in United States
currency, or by check, money order or other draft payable in United States currency that is made payable
to the order of the *“State of West Virginia”. Payments shall be mailed or delivered to the executive director
of the office of tax appeals in Charleston, West Virginia. The Office of Tax Appeals does not accept cash
or credit cards for payments of any kind.

§121-1-13. Disability of administrative law judge.

13.1. In the event of the death, sickness, or disability of an administrative law judge after he or she has
heard any part of the case, his or her successor or alternate may continue the proceeding and decide the
matter, if, in the discretion of the chief administrative law judge, continuing the proceeding will not injure
a party to the proceeding or otherwise result in injustice, or the chief administrative law judge may, in his

-
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or her discretion, order the matter reheard.
§121-1-14. Form and style of papers.

14.1. Caption, date, and signature required. -- All papers filed with the office of tax appeals shall have
a caption, shall be dated, contain the Docket Numbers, (if known) and shall be signed.

14.1.1. Date. -- The date of signature shall be placed on all papers filed with the office of tax
appeals.

14.1.2. Signature. -- The original signature, either of the party or the party's representative, shall
be subscribed in writing to the original of every paper filed by or for that party with the office of tax appeals,
except as otherwise provided by these rules.

14.1.2.a. An individual rather than a firm name shall be used, except that the signature of a
petitioner corporation, partnership, limited liability company, other legal entity, or unincorporated
association shall be in the name of the corporation, partnership, limited liability company, other legal entity,
or association by one of its active and authonized officers, partners, or members, as for example "ABC

Company, Inc., by Richard Roe, President”.
14.1.2.b. The name, mailing address, and telephone number of the party or the party's
representative, as well as the representative’s state court bar number, if any, shall be typed or printed

immediately beneath the written signature.

14.1.2.c. The mailing address of a signatory shall include a firm name if it is an essential part
of the accurate mailing address.

14.2. Legible papers required. -- Papers filed with the office of tax appeals may be prepared by any
process, but may be filed only if all papers, including copies, filed with the office are clear and legible.

§121-1-15. Docketing of cases.
15.1. Upon the filing of the petition, the executive director shall do all of the following:
15.1.1. Time-stamp all pleadings.
15.1.2. Assign an individual docket number to the proceeding.
15.1.3. Secure all original pleadings for safekecping.

15.1.4. Establish a separate docket record for each case on a form approved by the chief
administrative law judge.

15.2. The docket number assigned to each case shall be the permanent number of the proceeding and
shall be affixed by the parties to all future filings in the case.

§121-1-16. Appearances and representation of parties.

16.1. In general. -- A petitioner may appear before the office of tax appeals in his or her own behalf,
or by a representative. When a Petitioner chooses to have the assistance of a representative they must sign
a written waiver of the confidentiality provisions of West Virginia Code Section 11-10-5d. A Petitioner
may use the West Virgimia Tax Department form WV-2848 (designation of a power of attorney) to waive
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confidentiality, or they may do so by signing the waiver of confidentiality that can be found attached to the
petition. A petitioner may be represented, for example, by a lawyer qualified to practice law in this state (or
by co-counsel of record so qualified); or by a certified public accountant; or by a registered public
accountant; or by a person who is an enrolled agent for Internal Revenue Service purposes; or by virtually
any other adult person.

16.2. Pro se appearance. -- Where a party attempts to represent himself or herself and, in the opinion
of the office of tax appeals there is a serious question as to such party's competence to do so, the office of
tax appeals, if it deems justice so requires, may continue the case until appropriate steps have been taken to
obtain an adjudication of the question by a court having jurisdiction so to do, or may take such other action
as it deems proper.

16.3. Representative not to engage in unauthorized practice of law.

16.3.1. While a person who is not authorized to practice law in this state may generally represent
a petitioner before the office of tax appeals, that person may not engage in the unauthorized practice of law.
Specifically, a representative may not appear on behalf of a Petitioner at any prehearing or evidentiary
hearing. This does not prevent a representative such as a CPA from attending a hearing as a witness.

16.4. Visiting attorney.

16.4.1. Any person who has not been admitted to practice before the supreme court of appeals of
West Virginia, but who 1s a member in good standing of the bar of the supreme court of the United States,
the bar of the highest court of any other state in the United States, or the bar of the District of Columbia
(which bar shall extend like privileges to members of the West Virginia state bar), shall be permitted to
appear pro hac vice as a visiting attorney in a particular case, in association with a person admitted to
practice before the West Virginia supreme court of appeals, and in good standing as a member of its bar, in
accordance with rule 8.0 of the West Virgimia rules for admission to the practice of law.

16.4.2. Before appearing before the office of tax appeals, the visiting attomey shall file with the
chief administrative law judge a true copy of the verified statement filed with the West Virginia state bar
in conformity with the requirements of rule 8 of the West Virginia rules for admission to practice law. If
the chief admimstrative law judge 1s satisfied that the visiting attorney meets all of the qualifications for
admission pro hac vice the chief administrative law judge shall enter an order to that effect and send a copy
to the West Virginia state bar.

§121-1-17. Ex parte communications.

17.1. All partics and their representatives shall have access to administrative law judges on an equal
basis.

17.2. No party, ecither directly or through a representative, may communicate in writing with an
administrative law judge about any aspect of the merits of the case unless a copy of the written
communication is promptly delivered to the opposing representative or, if there is none, to the opposing

party.

17.3. Similarly, no party may, either directly or through a representative, communicate orally with an
administrative law judge about any aspect of the merits of the case without providing prior notice to the
opposing representative or, if there is none, to the opposing party.

17.4. On the other hand, any party may, unilaterally, seck clarification of purely procedural matters,
cither orally or in writing, by directing questions about the same to the executive director of the office of
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tax appeals.
§121-1-18. Commencement of proceedings.

18.1. Petition required. -- All proceedings before the office of tax appeals shall be commenced by
timely filing with the executive director a written petition that meets the requirements of this section.

18.2. Form of petition.

18.2.1. A form for a petition is available from the office of tax appeals, upon request. The form is
also available on the internet at www.taxappeals. wv.gov

18.2.2. A petition shall be prepared on letter-size paper (8 %27 x 11") by computer or typewriter, if
possible. If a computer or typewriter is not available, the petition may be completed by handwriting that is
legible (printing is preferred over cursive).

18.2.3. A petition shall include the following information:

18.2.3.a. The petitioner’s name, including any “doing business as” name;

18.2.3.b. The petitioner(s) mailing address (street address and any post office box or drawer),
e-mail address (if any), telephone number(s), and fax number (if any);

18.2.3.c. The type(s) of tax(es) involved or the specific nature of the non-tax matter involved
(such as a charitable bingo license revocation),

18.2.3.d. The division, section, unit, or other organizational part of the state tax department
that 1ssued the notice of assessment, denied the claim for refund or credit, suspended or refused to issue the
license or business registration certificate, or took any other action prompting the filing of the petition;

18.2.3.c. The date on which the petitioner received the written notice that prompted the filing
of the petition;

18.2.3.f. If apphcable, the taxable period(s) or year(s) imnvolved and the amount of tax,
additions, penalty, interest or other amount in controversy;

18.2.3.g. Separately numbered paragraphs stating, in clear, concise, and, as much as possible,
spectfic terms, cach and every material error, factual or legal, that the petitioner alleges has been made by
the state tax department;

18.2.3.h. The specific relief sought by the petitioner(s);

18.2.3.4. If desired by the petitioner(s), a request that the matter, if eligible and approved by
the office of tax appeals, be processed as a small claim case under section 51 of this rule;

18.2.3,j. The name, mailing address, e-mail address (if any), telephone number(s), fax number
(if any), and occupation (such as lawyer or certified public accountant) of the petitioner’s representative, if

any:

18.2.3 k. Any necessary signatures regarding a waiver of the confidentiality provisions of West
Virginia Code Section 11-10-5d.
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18.2.3.1. The signature of the petitioner, or of the petitioner’s representative, and the date
signed, beneath a statement that the petition is made with the knowledge that a willfully false representation
set forth in the petition is a misdemeanor punishable according to law; and

18.2.3.m. It is not necessary that the petition be notarized.
18.3. Required attachment.

18.3.1. In general. -- Alegible and complete copy of the determination of the state tax department
(c.g., notice of assessment, denial of claim for refund or credit, refusal to 1ssue license, order suspending a
license, etc.) prompting the filing of the petition shall be attached to the petition. A petition is not complete
and is deficient without this attachment.

18.3.2. Exception. -- The only exception to subdivisions 18.3.1 is a petition for refund or credit
that 1s filed because the state tax department failed to act on a claim for refund or credit. In this latter
mstance, a true copy of the claim for refund or credit shall be attached, along with evidence of the date the
claim was filed with the state tax department, such as a certified mail return receipt card signed by an
employee or agent of the state tax department.

§121-1-19. Filing of petition and other papers of the case.

19.1. Hand delivery. -- The petition, including the required copy and attachments, may be hand
delivered to the office of tax appeals, in Charleston, West Virginia, during normal business hours, which
are 8:30 a.m. to 5:00 p.m., Monday through Friday, except legal holidays in this state.

19.2. U.S. mail/private carrier delivery. -- The petition, including the required copy and attachments,
may be mailed, postage prepaid, to the office of tax appeals. A Petitioner may use the U.S. Postal Service
or a private carrier (such as FedEx) may be used.

19.3. Timely mailing is timely filing. -- The earliest U.S. postmark date shown on the envelope or
other wrapper is the date of filing. If the U.S. postmark date is illegible or missing, the date of physical
receipt of the petition in the office of tax appeals 1s the date of filing.

19.4. Facsimile transmission. -- The petition may be filed by facsimile transmission to the office of
tax appeals at (304) 558-1670. The Office of Tax Appeals fax machine operates 24 hours a day, seven (7)
days a week. A document filed by fax shall be considered filed when it is received by the Office of Tax
Appeals, as reflected on the fax transmission information from the OTA equipment. Any document
received by eleven fifty-nine p.m., will be considered as received that day.

19.5. E-mail delivery. -- While the filing of a petition by email is permitted, petitioners should be
aware that any email filing runs the nsk of being seen by parties outside of the Office of Tax Appeals. The
petition may be sent by e-mail to the executive director of the office of tax appeals at the following e-mail
address: wvotai@wv.gov. Under no circumstance will the Office of Tax Appeals accept an email as a
petition. The petition and any attachments must be a Microsoft Word or Adobe Acrobat PDF attachment
to the email. The Office of Tax Appeals will not accept attachments that are not Microsoft Word or Adobe
Acrobat PDF.

19.6. Web-based filing. -- [RESERVED].

19.7. Wrong address. -- If instead of mailing or otherwise delivering the petition to the office of tax
appeals, the petitioner, or the petitioner’s representative, causes the petition to be delivered to a place other
than the office of tax appeals, such as, for example, the office of secretary of tax and revenue, the office of
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state tax commissioner or another office in the state tax department, receipt by that office is not receipt by
the office of tax appeals.

19.8. Filing of other papers in the case. -- Any pleadings, motions, notices, demands, briefs,
appearances, letters or other similar documents or papers relating to a case before the office of tax appeals,
may be filed in the same manner as the Petition, pursuant to Sections 19.1 through 19.4 as described above.

19.9. All papers filed with the Office of Tax Appeals should be prepared in the style of the case. Papers
filed without basic information, such as name of the case, docket number or the filer’s contact information
run the risk of being misfiled and may delay proceedings in the matter. Additionally, all papers filed with
the Office of Tax Appeals should be legible and if they are not, this too may delay proceedings in the matter.

19.9.1. Filing of other papers in the case by email. -- Except for motions to continue, under no
circumstance will the Office of Tax Appeals accept an email as a pleading in a case. The pleading or paper
must then be sent as a Microsoft Word or Adobe Acrobat PDF attachment to the email. However, the
Office of Tax Appeals will accept a motion to continue via email.

§121-1-20. Service of papers.

20.1. When required. -- Except as otherwise required by this rule or directed by the office of tax
appeals, all pleadings, motions, orders, decisions, notices, demands, briefs, appearances, or other similar
documents or papers relating to a case or other proceeding before the office of tax appeals, also referred to
as the papers mn a case, shall be served on cach of the parties or if the parties have an attomey or
representative, the papers shall be served on them.

20.2. Manner of Service.
20.2.1. General.

20.2.1.a. Petitions. -- All petitions invoking the jurisdiction of the office of tax appeals and
commencing the case or proceeding shall be served by the executive director of the office of tax appeals.

20.2.1.b. Other documents. -- All other papers required to be served on a party shall be served
by the party who filed the paper unless otherwise provided in this rule or directed by the office of tax
appeals.

20.2.1.c. Certificate of service. -- Except for petitions invoking the jurisdiction of the office
of tax appeals, the original paper filed with the executive director shall include a certificate by a party or a
party's representative of record that service of that paper has been made on the party to be served or the
party’s representative of record.

20.2.1.d. Method of service.

20.2.1.d.1. By mail. -- Service of a document may be made by mail directed to the party,
or the party's representative of record, at the person's last known address. Service by mail is complete upon
mailing, and the date of such mailing shall be the date of such service.

20.2.1.d.2. By email. — Service of document may be made by email directed to the party,
or the party's representative of record. The parties are encouraged to generate a delivery receipt.

20.2.1.d.3. Alternative delivery. -- As an alternative to service by mail, service may be
made by dehivery to a party, or a party's representative of record.

12
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§121-1-21. General rules of pleading.

21.1. Purpose. -- The purpose of the pleadings 1s to give the parties and the office of tax appeals fair
notice of the matters in controversy and the basis for their respective positions.

21.2. Pleading to be concise and direct. -- Each statement of fact in a pleading shall be simple, concise,
and direct. No technical forms of pleading are required.

§121-1-22. Amending the Petition.
22.1. Amendments.

22.1.1. A party may amend a Petition once, as a matter of course, at any time before the Tax
Commissioner’s answer 1s served.

22.1.2. If the pleading is one to which no responsive pleading is permitted, a party may so amend
it at any time within thirty (30) days after it is served.

22.1.3. Otherwise, a party may amend a Petition only by leave of the presiding administrative law
judge or by written consent of the adverse party, and leave shall be given freely when justice so requires.
However, no Petitioner may utilize this Section in an attempt to defeat a missed filing deadline. In all cases,
original petitions, and amended, this Tribunal will follow West Virginia Code Section 11-10A-9 and look
back sixty (60) days prior to receipt of the filing to determine if jurisdiction has been established. A motion
for leave to amend a Petition shall state the reasons for the amendment and shall be accompanied by the
proposed amendment. Any motion regarding amending a Petition shall be govemned by the provisions of
Section 23 below.

§121-1-23. Motions.

23.1. General. -- All requests to the office of tax appeals shall be made by written motion. Motions
shall be served concurrently by the moving party on all other parties of record and proof of service shall be
filed. Written opposition, if any, to motions shall be filed within seven (7) days after service. A stipulation
requiring action by the office of tax appeals 1s treated as a motion.

23.2. Pleadings on motions. -- Pleading on motions shall be limited to the motion and a brief in
support of the motion and a single response to the motion and a supporting brief.

23.3. Oral argument. -- Oral argument on motions shall be at the discretion, of the presiding
administrative law judge.

§121-1-24. Continuances.

24.1. Continuances of hearings. -- Any party may request a continuance of a prehearing conference
or evidentiary hearing, cither orally, with all parties present, or by written motion. A continuance requested
by written motion shall be filed pursuant to Section 19 above. If a party requesting a continuance obtains
the consent of all other parties, and so states in their motion, the request will ordinarily be granted, unless
the presiding administrative law judge has already advised the partics regarding the availability of further
continuances. Continuances where all the parties are not in agreement or that have been filed without
allowing the other party or parties an opportunity to respond are looked upon with disfavor. Continuance
requests that do not comport with this Section and Section 19 will be treated as an unexcused absence.
However, under no circumstance, will an unexcused absence from an evidentiary hearing be allowed.
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24.2. Continuances of Status Conferences. -- The OTA will accept a motion to continue a status
conference via email. Due to the large number of pro se litigants that appear before the Office of Tax
Appeals, parties are generally allowed one unexcused absence from a status conference before this Tribunal
will begin the process of dismissing the matter.

§121-1-25. Parties.

25.1. General. -- The party who commences a proceeding shall be designated as petitioner and the
adverse party as the respondent.

25.2. Parties may be added or dropped by order of the presiding administrative law judge on the motion
of any interested person at any stage of the proceedings and according to terms that are just.

25.3. Jomder or consohdation. -- If proceedings involving a substantial and controlling common
question of law or fact are pending before the office of tax appeals, then the presiding administrative law
judge may, with the consent of the petitioner(s), do any or all of the following:

25.3.1. Order a joint hearing on any or all matters in issue;
25.3.2. Order a joinder of all parties in accordance with their interests;
25.3.3. Order the proceedings consolidated; or

25.3.4. Make other orders concerning the proceedings as may tend to avoid unnecessary costs or

delay.
§121-1-26. Change or correction in party name.

26.1. Change or correction in name. -- On motion of a party or on its own initiative, the presiding
administrative law judge may order a change of or correction in the name or title of a party.

§121-1-27. Depositions and discovery.

27.1. A party may obtain depositions and discovery for purposes of evidentiary hearings before the
office of tax appeals by following Rules 26 through 37 (except Rule 35) of the West Virginia Rules of Civil
Procedure. For these purposes, whenever the words “trial” or “court” are used in rules 26 through 34 and
rules 36 and 37, they shall mean, respectively “evidentiary hearing” and “office of tax appeals.”

§121-1-28. Stipulations for evidentiary hearing.

28.1. The parties in any matter before the West Virginia Office of Tax Appeals may attempt to stipulate
to any relevant facts that they are able to agree on. If one party believes that a fact or facts cannot reasonably
be disputed but the other party is unwilling to stipulate, the party so believing may move for entry of an
order stipulating to the fact or facts. Any motion filed pursuant to this subsection shall adhere to the
provisions in Section 23 above, regarding motions. Any party may request a hearing on a motion regarding
stipulations and such a hearing will be granted at the discretion of the presiding administrative law judge.
Once an order stipulating to a fact or facts is entered those facts shall be considered proven, both for the
current proceeding and for any time period to which the fact or facts apply. However, in no circumstance
shall stipulated facts be applied to dates, time periods or tax years after the date of the evidentiary hearing
in the matter to which the stipulations are applied.
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§121-1-29. Prehearing conference.

29.1. Required. -- Except in small claim cases and except as otherwise ordered by the presiding
administrative law judge, a prehearing conference shall be held m all proceedings before the office of tax
appeals.

29.2. Filing of prehearing statement. -- Prehearing statements shall be filed on the following schedule:

29.2.1. The Petitioner’s prehearing statement shall be due by the close of business thirteen (13)
business days prior to the prehearing conference.

29.2.2. The respondent’s prehearing statement shall be due by the close of business three (3) days
prior to the prehearing conference.

29.23. It is preferable that the prehearing statement be filed with the executive director
electronically, as a PDI' or Microsoft Word document. IHowever, paper copies of the prehearing statement
will be accepted.

29.3. Purpose of prehearing. -- The purposes of the prehearing conference are as follows:

29.3.1. To specify all sum(s) in controversy and the particular issue(s) to which they relate.

29.3.2. To specify the factual and legal 1ssues to be litigated.

29.3.3. To consider the formal amendment of all petitions and answers or their amendment by
prehearing order, and, if desirable or necessary, to order that the amendments be made.

293.4. To consider the consolidation of petitions for hearing, the separation of issues, and the
order in which 1ssues are to be heard.

293.5. To consider admissions of fact to avoid unnecessary proofs, including the level of
assessment(s) and authenticity of documents, such as statutes, ordinances, charters, and regulations.

29.3.6. To identify all witnesses.

29.3.7. To ascertain if there are issues involving the admission of any document(s) and to remind
the parties, that absent extraordinary circumstances, no document(s) will be admitted during the evidentiary
hearing that has not been shared with all parties.

29.3.8. To estimate the time required for hearing.
29.3.9. To discuss the possibility of settlement, including settlement efforts to date.
29.3.10. To consider all other matters that may aid in the disposition of the proceeding.

294, Order summarizing results. -- The presiding administrative law judge who conducts the
prehearing conference shall prepare, and cause to be served upon the parties or their representatives, not
less than seven (7) days in advance of the hearing, an order summarizing the results of the conference,
specifically covering each of the items stated in this section. The summary of results controls the

subsequent course of the proceeding unless modified at or before the hearing by the presiding administrative
law Judge to prevent manifest injustice.
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29.5. Lumitation on discovery after prehearing conference. -- Discovery shall not be conducted after
completion of the prehearing conference, unless otherwise ordered by the presiding administrative law
judge.

29.6. Failure to appear. -- Failure to appear at a duly scheduled prehearing conference may result in
the dismissal of the appeal.

29.7. Exchange of documents and evidence. -- During the period between the prehearing conference
and the evidentiary hearing (if not before) the parties shall exchange all documents and other evidence
which will be introduced during the evidentiary hearing. Except for documents used for impeachment
purposes, no document(s) will be admitted at the evidentiary hearing, that has not been shared with all
parties. If a party feels that they have had insufficient time to review any particular document or other piece
of evidence, they may, during the evidentiary hearing, advise the presiding administrative law judge, who
will then rule on its admissibility. Documents or other evidence shared at the last minute, such as a day or
two prior to the evidentiary hearing, will be looked upon with disfavor.

§121-1-30. Disposition without evidentiary hearing.

30.1. Prior to the evidentiary hearing, any party may file a motion, requesting that the presiding
administrative law judge issue a decision in their favor. The motion shall be based upon cither stipulated
facts or upon what the moving party contends are uncontroverted facts. Such motion shall be filed at least
twenty-one (21) days prior to the evidentiary hearing. The party opposing such a motion shall have fourteen
(14) days to file a response.

30.2. The parties may jointly move to have any matter decided based upon stipulated facts and the
filing of legal briefs. In such a circumstance, the parties shall, in writing, inform the presiding
administrative law judge of their desire to have the matter decided in this manner, and shall request a
briefing schedule. In addition to the legal briefs, the parties shall provide a separate copy of the stipulated
facts.

§121-1-31. Dismissal.

31.1. Pursuant to West Virginia Code Section 11-10A-12, the presiding administrative law judge may,
upon the motion of any party, or upon his or her own motion, dismiss a matter at any time, including for
the failure of a party to properly prosecute an appeal or to comply with this rule or any order of the office
oftax appeals or for other cause which the presiding administrative law judge deems sufficient. Any motion
filed by any party requesting dismissal shall state the grounds upon which it is based and shall comply with
the provisions of Sections 19 and 23 above regarding the filing of motions.

§121-1-32. Notice of hearing.

32.1. General. -- After a petition is docketed by the executive director of the office of tax appeals, the
parties shall receive written notice of the date, place, and time of the evidentiary hearing.

§121-1-33. Place of evidentiary hearing.

33.1. All in person hearings shall be held at the Office of Tax Appeals offices in Charleston, West
Virginia.

33.2. Special needs. -- A person who has a disability and who needs to be accommodated for effective
participation in a hearing shall inform the Office of Tax Appeals at the time of the filing of the Petition, by
filling out lines 27 & 28 of the Petition for Appeal or lines 26 & 27 of the Petition for Property Tax Appeal.
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§121-1-34. Proceedings conducted by videoconferencing.

34.1. General. -- At the discretion of the chief administrative law judge, the office of tax appeals may
utilize videoconferencing to conduct any evide