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PROVIDE A BRIEF SUMMARY OF THE CONTENT OF THE RULE:

This interpretive rule describes the procedures whereby certain specifically identified classes of agency
employees are drug tested.

SUMMARIZE IN A CLEAR AND CONCISE MANNER CONTENTS OF CHANGES IN THE RULE AND A STATEMENT OF
CIRCUMSTANCES REQUIRING THE RULE:

The changes 10 this rule are for the purpose of making the drug testing practices and procedures applicable {0
agency employees consistent with those applicable to certified individuals working in the mining industry. Also,
the changes incorporate formatting recommendations of the Secretary of State's office.

SUMMARIZE IN A CLEAR AND CONCISE MANNER THE OVERALL ECONOMIC IMPACT OF THE PROPOSED
RULE:

A. ECONOMICIMPACT ON REVENUES OF STATE GOVERNMENT:

None

B. ECONOMIC IMPACT ON SPECIAL REVENUE ACCOUNTS:

None

C. ECONOMIC IMPACT OF THE RULE ON THE STATE OR 15 RESIDENTS:

None



D. FISCALNOTE DETAIL:

Effect of Proposal Fiscal Year

2023 2024 Fiscal Year (Upon

Increase/Decrease |Increase/Decrease |Full

(use "-") (use "-") Implementation)
1. Estimated Total Cost -0- -0- -0-
Personal Services _0- -0- -0-
Current Expenses -0- -0- -0-
Repairs and Alterations -0- -0- -0O-
Assets -0- -0- -0-
Other -0- -0- -0-
2. Estimated Total -0- -O- -0-

Revenues

E. EXPLANATION OF ABOVE ESTIMATES (INCLUDING LONG-RANGE EFFECT):

N/A

BY CHOOSING 'YES', | ATTEST THAT THE PREVIOUS STATEMENT IS TRUE AND CORRECT.

Yes

Garner Marks -- By my signature, | certify that | am the person authorized to file legislative rules,
in accordance with West Virginia Code §29A-3-11 and §39A-3-2.
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TITLE 56
INTERPRETIVE RULES
OFFICE OF MINERS’ HEALTH, SAFETY AND TRAINING

SERIES 13
DRUG TESTING OF MINE INSPECTORS
AND MINE SAFETY INSTRUCTORS

§56-13-1. General.

1.1. Scope. -- This regtiatior rule clarifies the Office of Miners’ Health, Safety and Training authority
under W.Va. Code §§22A-1-9, 22A-1-12(a) and 22A-1-12(e) to determine whether mine inspectors, surface
mine inspectors, mine safety instructors, electrical inspectors, or persons seeking appointment as a mine
inspector, surface mine inspector, mine safety instructor, or electrical inspector, are of good character,
reputation and temperate habits, and do not suffer from physical or mental impairment, incompetency,
neglect of duty, or malfeasance in office as a result of controlled substance, or drug abuse.

1.2. Authority. -- W. Va. Code §§22A-1-6, 22A-1-9, 22A-1-12, and 29A-3-1 et seq.

1.3. Filing Date. -- Becemberit2666

1.4. Effective Date. -- Peecember334—2666

§56-13-2. Purpose.

2.1. The Office of Miners’ Health, Safety and Training recognizes that the critical mission of mine
inspections requires the maintenance of a drug free work environment and that the practice of mine
inspections has several uniquely compelling interests that justify the use of drug testing. Additionally, the
general citizenry of the State of West Virginia has a right to expect that mine inspectors, surface mine
inspectors, mine safety instructors, electrical inspectors and others are at all times both physically and
mentally able to perform their duties. The Office of Miners’ Health, Safety and Training believes that there
is sufficient evidence to conclude that the use of controlled substances and other forms of drug abuse could
seriously impair any mine inspectors, surface mine inspectors, mine safety instructors, electrical inspectors
or others physical and mental health, and thus, their job performance, and places miners, mine personnel,
mine inspectors, surface mine inspectors, mine safety instructors, electrical inspactors and the general
population’s lives, health and welfare at risk.

§56-13-3. Definitions.

3.1. “cottectiorsite“meansaplacedesignated-by theoffice-whereemployeespresent themselvesfor

BHEPo d 3 . H ob 3 d—Fo . ofdraes- Unless the
context in which a word or phrase appears clearly requires a different meaning, all terms used in this rule
that are not defined herein shall have the meanings set forth in W. Va. Code §22A-1-2.
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33 3.2. “Controlled substance” means a drug, substance or immediate precursor in Schedule |-V as

defined by W. Va. Code §60A-1-101(d ) ofthe-West-firginiatode.

34 3.3. “Director” shall mean mears the director of the Office of Miners’ Health, Safety and Training.

35 3.4. “Drug” shall mean mears substances recognized as drugs in the official “United States
Pharmacopoeia, official Homeopathic Pharmacopoeia of the United States”, or official “National Formulary,”
or any supplement thereto; substances intended for use in the diagnosis, cure, mitigation, treatment or
prevention of disease in man or animals; substances (other than food) intended to affect the structure or
any function of the body of man or animals; and substances intended for use as a component of any article
specified in this section.

37 3.5. “Electrical inspector” shall mean mreans an electrical inspector as provided for in W. Va. Code

§22A-1-11. sectiorreteverartcletchapter22Aofthe-Westirgimiatode:

38 3.6. “Employee” shall mean mrears a mine inspector, prospective mine inspector, mine safety
instructor prospective mine safety instructor, surface mine inspactor, prospective surface mine inspector,
electrical inspector or prospective electrical inspector.

§22A-1-8, section-eigt

31t 3.8. “Mine Safety Instructor shaII mean treats a state mine safety mstructor as prowded forin
W. Va. Code §22A-1-9. section article-onechapte et :

332 3.9. “Offiee” “OMHST" shall mean mears the Office of Miners’ Health, Safety and Training.

343 3.10. “Post-accident drug testing” shall mean a drug test performed pursuant to an accident
resulting in bodily injury to the employee or any other individual or damage to state property.

344 3.11. “Random drug testing” shall mean that each employee subject to testing has a statistically
equal chance of being selected for testing at random and at unscheduled times. The selection of employees
for random testing shall be made by a scientifically valid method, such as a random number table or a
computer-based random humber generator that is matched with the employee’s social security humber,
payroll identification number, or other comparable identifying number. Twenty-five percent {(25%) of all
OMHST employees shall be randomly drug tested per year. Random drug testing shall be conducted

monthly.

3:153.12. “Pre-employment drug testing” shall mean a drug test performed on any individual seeking
employment with OMHST.
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3.13. “Reasonable cause” shall mean mears a ground for belief linked to articulable, objective facts or
circumstances to warrant submitting an employee to testing.

3.14 . “Reasonable cause drug testing” shall mean mreams a drug test ordered by the-office OMHST for
an employee when tieoffiee OMHST has reasonable cause to believe the employee is under the influence
of a controlled substance or alcohol or is a current user of a rer=preseribed controlled substance.

346 3.15. “Surface mine inspector” shall mean rreans a surface mine inspector as provided for in W.

Va. Code §22A-1-13. sectiomrthirteermarticteore;chapter-twenty-twoarof-the-West-YirgitiaCoder

§56-13-4. Prohibited Activities.
4.1. Employees of theoffice OMHST shall not:
a. lllegally possess any controlled substance;

b. Ingest any controlled substance or any drug or prescription drug unless at the direction of a
licensed medical practitioner;

¢. Ingest any prescribed or over-the-counter drug in amounts beyond the recommended dosage;

d. Use alcohol in any manner while on duty or present themselves for duty in any state of alcohol
induced intoxication;

e. Refuse to participate in any drug test as directed by the Director; and/or

f. Possess or submit an adulterated or substituted urine specimen.

§56-13-5. Drug Testing Procedure.

5.1. All employees of the-offiee OMHST as listed in Section 55 5.6. of this rule form the test pool and
are subject to unannounced random drug testlng procedures Hpormimptlementatiomof-this—rote—the

5.2. Implementation of this procedure will be delegated, on a contractual basis, to an entity or
corporation approved by the Director.

5.3. All employees of theoffice OMHST may be directed to submit to reasonable cause drug testing
when reasonable cause exists to warrant the testing of such employees.

5.4. Anyemployee of OMHST may be directed to submit to a post-accident drug test when appropriate.

545.5. The Director mray shall cause a randomly selected panel of employees be tested at intervals of
his/her choosing. The intent is that eqtatngtptoter twenty-five percent (25%) of-the-test-peotto-of all
OMHST employees undergo a random drug test eachcaterdarmontirannually. Stetrsetectionsivattbemade
porstant-to-aottery-system:
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5-55.6. Itistheintent of this procedure toinclude in the random drug test pool those employees whose
job responsibilities involve public safety tsstreswhich may impact the health, safety, rights and privileges of
others, or with the public welfare. Based upon the foregoing criteria, those employees who are deemed to
be eligible for inclusion into the random drug test pool are:

W

. Mine inspectors;
b. Mine safety instructors;
¢. Surface mine inspectors;

d. Electrical inspectors; and

e. Any employee of the-Sfficeofhirers—Heatth—Saftety-amdTFrairirg OMHST routinely entrusted
with a state vehicle-orraday-to-daybasis.

- All random, pre-
employment, post-accident and reasonable suspicion drug tests shall include a ten (10} panel urine test for
the following substances:

a. Amphetamines,

b. Cannabinocids/THC,

c. Cocaine

d. Opiates,

e. Phencyclidine (PCP),

f. Benzodiazepines,

g. Propoxyphene,

h. Methadone

i. Barbiturates, and

|. Synthetic narcotics.

eonsideredtohavefaitedsuebtests |naddition, all random, pre-employment, post-accidentand reasonable
suspicion drug tests shall include a chemical test of breath for alcohol. No employee’s blood alcohol level
shall meet or exceed four ene hundredths of one percent (.04} concentration at the time of testing.

= - T

stbstarees: All random, pre-employment, post-accident and reasonable suspicion drug tests shall be

4
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performed and administered in accordance with the standards and protocols set forth in the United States
Department of Transportation’srule foundin 49 C.F.R. Part 40, and collected by individuals who are certified
as complyving with said regulations.

5.10. Adrinespecimenshatt-becottectedirsuchamanmer-soas-toprovideadequate privacy-for-the
emptoyee—white—ensuring—the—validityof-the—sampte:r The chemical test of breath shall be an alcohol

confirmation test, as providedin 49 C.F.R. Part 40, Subpart M, taken usingan evidential breath testingdevice
listed on the National Highway Traffic Safety Administration (NHTSA) most current Conforming Products List

and conducted by a breath alcohol technician meeting the training requirements found in 49 C.F.R. Part 40,

Subpart J.

detiverytothetestimgtab- Allrandom, pre-employment, post-accident and reasonable suspicion drug tests
shall be tested by laboratories certified by the United States Department of Health and Human Services,
Substance Abuse and Mental Health Services Administration (SAMHSA) for collection.
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516 5.12. Reasonable cause drug testing is based on a totality of circumstances. A variety of factors
may be considered when establishing reasonable cause. Such factors may include, but are not limited to,
the following:

5.12.1. & A pattern of abnormal conduct or specific behaviors or deviations from expected
performance including but not limited to:

1. Frequent absences/tardiness;

2. Serious errors in judgment;

3. Numerous accidents both on and off duty;

4. Chronic missed deadlines;

5. Mood swings, irrational behavior or unpredictable hostility; and/or
6. Repeated instances of violations of policies and procedures.

5.12.2. b= Observation, such as direct observation of use and/or physical symptoms of being under
the influence of a controlled substance.

53# 5.13. The Director may place the employee on administrative leave, pending disciplinary action,
upon being notified of a positive and/or a failed random, reasonable suspicion or post-accident drug test
result.

518 5.14. Employees who are the subject of a positive and/or a failed random, reasonable suspicion
or post-accident drug test shall have the right to request that asecondconfirmirgdrugtestbeperformed
ofrthesubmittedsplitsampte the split specimen be tested.
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5.14.1. s—Addittorat-splitt-Testing of the split specimen beyond-the—first—steh—test shall be

performed at the sole expense of the employee at the prevailing rate then charged by the testing company
and any such request must be made in writing to the Director by the employee immediately upon
notification of an_initial positive test result.

5.14.2. b- A different SAMHSA accredited laboratory may be used to perform this the test of the
split specimen if so requested by the employee.

5.14.3. = The test of the split specimen will be performed withirrseverty-twohoursof inmediately
upon receipt of the request and the results thereof will be reported to the Director by the MRO as soon as

they are available.

5.14.4. & In the event the secord-drastestresuiesim test of the split specimen is a negative test
result,tre-office OMHST shall reimburse the affected employee all reasonable costs associated with the

secotrddrug test of the split specimen.

549 5.15. The Director, at his/her discretion, may afford the employee an opportunity to seek
professional medical and/or psychological treatment for substance abuse for a first positive and/or viotation
ofthissection failed random, reasonable suspicion or post-accident drug test. Asaconditiomofcontinuing
emptoymentthe The employee may be required to agree, in writing, to:

a. Immediately enroll in a substance abuse treatment program approved by the Director;

b. Sign a medical records release authorization, which relates solely to the employee’s treatment
for substance abuse and provide timely progress reports to the Director;

c. Successfully complete the substance abuse treatment program; and
d. Submit to unannounced drug tests for a period of not less than twelve (12} calendar months.

5:26 5.16. The Director may initiate disciplinary action against an employee who violates a provision
of the this rule even though the affected employee has been afforded an opportunity to seek professional
medical and/or psychological treatment.

5.17. For purposes of a positive test for THC, the employvee may not rely upon a medical prescription
or other type of medical permission for marijuana, including a valid identification card issued under W. Va.

Code §16A-5-1 et seq. authorizing the employee to access medical cannabis under the West Virginia Medical
Cannabis Act.

5.18. For purposes of a positive test for THC, the employee may not excuse such a positive test based
upon the fact that the THC came entirely from a legal CBD product or any other legal product.

5.19. Inthe event an employee’s initial and/or split specimen tests positive and/or the employee fails
the drug screening due to having refused to submit a sample or possessing an adulterated sample, and/or
the employee submitted a substituted or an adulterated sample, then the Director shall issue animmediate
temporary suspension of all certifications held by the employee pending a hearing before the Board of

Appeals pursuant to W. Va. Code §22A-1A-2.

5:2%5.20. Allindividual records pertaining to random,_pre-employment, post-accident and reasonable
suspicion drug tests of drug-testirg-proceduresor affected employees shall be deemed +ebe confidential

7
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medical records and shall not be disseminated except at the express direction of the Director, and without
the express written consent of the employee.

522 5.21. The Director may immediately terminate any employee who violates theserates this rule
where such termination of the employee is deemed by the Director to be in the best interest of theoffice
OMHST or the public in accordance with the requirements set forth in W. Va. Code §22A-1-1 et seq. articte

onechaptertwenty-twogof the-West-Virginiacode:

523 5.22. All successful applicants for the position of mine inspector, mine safety instructor, surface
minga inspector or electrical inspector shall submit to a pre-employment drug screening test, as set forth in
this rule and in the same manner as current employees subject to random, post-accident and reasonable
suspicion drug sereeming tests, and shall successfully pass such drug screening test before assuming the
responsibilities and duties of the applicant’s respective job.

524 5.23. In the event a successful applicant for the position of mine inspector, mine safety instructor,
surface mine inspector or electrical inspector, and who has not assumed the responsibilities and duties of
his or her job, fails the pre-employment drug sereerirs test, including any subsequent drug screening test
utilized to verify the results of the first failed drug screening test, such failure will constitute cause to
immediately dismiss the applicant.



